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ON  CEOSS  APPEAL. 
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ME.  PEACHY'S  AEGUMEJifT. 


of  the  Dociimeiitary  Evidence  of  Title. 

May  it  please  the  Court : 

I  think  it  best  to  premise  my  argument,  by  reading  the  docu- 
ments on  which  the  claimant  rehes  as  evidence  of  his  title;  I 
shall  therefore  begin  with  a  statement  of  the  Documentary 
Evidence  of  Title. 

-In  this  statement  I  shall  give  the  translations  only.  The 
originals  can  be  easily  referred  to. 

The  documents  of  title  on  which  we  rely,  are  the  following: 

First.    Castilleko's  Fikst  Eegistry. 
"  Senor  Alcalde  of  First  Nomination : 

Andres  Castillero,  Captain  of  permanent  cavalry,  and  at  pres- 
ent resident  of  this  Department,  before  your  notorious  justifica- 
tion, makes  representation:  that  having  discovered  a  vein  of 
silver,  with  a  ley  of  gold,  on  the  land  of  the  rancho  pertaining 
to  Jos^  Reyes  Berreyesa,  retired  sergeant  of  the  presidial  com- 
pany of  San  Francisco,  and  wishing  to  work  it  m  company,  I 
request  that  in  conformity  with  the  ordinance  on  mining,  you 
will  be  pleased  to  fix  up  notices,  in  public  places  of  the  jurisdic- 
tion, m  order  to  make  sure  of  my  right  when  the  time  of  the 
juridical  possession  may  arrive,  according  to  the  laws  on  the 
matter.  I  pray  you  to  provide  in  conformity,  in  which  I  will 
receive  favor  and  justice ;  admitting  this  on  common  paper 
there  being  none  of  the  corresponding  stamp. 

Paeblo  of  San  Jose  G-uadalupe,  November  twenty-second 
eighteen  hundred  and  forty-five. 

Andres  Castillero." 
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The  original  of  this  com raiini  cation  was  retained  in  the  Al- 
calde's of&ce  of  San  Jos(),  until  it  was  transferred  to  Mayor's 
office  at  that  place  in  1850,  whence  it  was  taken  in  January, 
1851,  and  filed  in  the  Eeeorder's  office  of  Santa  Clara  County, 
where  it  now  exists. 

Second.    Castilleeo's  Amended  Registry. 

"  Seiior  Alcalde  of  First  Nomination : 

I,  Andrea  Castillero,  permanent  captain  of  cavalry,  before 
your  well  known  justification,  appear  and  say:  that  on  opening 
the  mine  which  I  previously  denounced  in  this  Court,  I  have 
taken  out,  besides  silver  with  a  ley  of  gold,  liquid  quicksilver, 
in  the  presence  of  several  bystanders,  whom  I  may  summon  on 
the  proper  occasion.  And,  considering  it  necessary  for  the 
security  of  my  right  so  to  do,  I  have  to  request  of  you,  that 
uniting  this  representation  to  the  denouncement,  it  may  be 
placed  on  file,  it  not  going  on  stamped  parser  because  there  is 
none.  I  pray  yon  to  take  measures  to  this  effect,  in  which  I 
will  receive  favor  and  grace. 

Santa  Clara,  December  3,  1845. 

Andres  Castilleeo." 

The  history  of  the  custody  of  this  document  is  the  same  as 
ithat  of  the  foregoing. 

Third.    The  Act  of  Juridical  Possession. 

"  There  being  no  deputation  on  mining  in  the  Department  of 
California,  and  this  being  the  only  time  since  th6_ settlement  of 
Upper  California,  that  a  mine  has  been  worked  in  conformity 
•witt  the  laws,  and  there  being  no  '  Juez  de  Lctras,'  (profes- 
sional Judge)  in  the  second  district,  I,  the  Alcalde  of  First 
Nomination,  citizen  Antonio  Maria  Pico,  accompanied  by  two 
assisting  witnesses,  have  resolved  to  act  in  virtue  of  my  oflice, 
for  want  of.  a  Notary  Public,  there  being  none,  for  the  purpose 
of  giving  juridical  possession  of  the  mine  known  by  the  name 
of  Santa  Clara,  in  this  jurisdiction,  situated  on  the  rancho  of  the 
retired  sergeant,  Jos^  EeyesBerreyesa,  the  time  having  expired 
which  is  designated  in  the  orciinance  of  mining,  for  citizen  Don 
Andres  Castillero  to  show  his  right,  and  also  for  others  to  allege 
a  better  right,  between  the  time  of  denouncement  and  this  date, 
and  the  mine  being  found  with  abundance  of  metals  discovered, 
the  shaft  made  according  to  the  rules  of  art,  and  the  working 
of  the  mine  producing  a  large  quantity  of  liquid  quicksilver,  as 
shown  by  the  specimens  which  this  court  has ;  and  as  the  laws 


>yGooglc 


now  in  force  so  strongly  recommend  the  protection  of  an  article 
so  necessary  for  the  amalgamation  of  gold  and  silver  in  theEe- 
^ablic ;  I  have  granted  three  thousand  varas  of  land  in  all  direc- 
tions, subject  to  what  the  GeDeral  Ordinance  of  Mines  may 
dil-ect,  it  being  worked  in  company;  to  which  I  certify,  the 
witnesses  signing  with  me;  this actof  possession beingattached 
to  the  rest  of  the  espediente,  deposited  in  the  archives  under 
mj  charge ;  this  not  going  on  stamped  paper,  because  there  ia 
none,  as  prescribed  by  law. 
Juzgado  of  San  Jos^  Guadalupe,  December  — ,  18i5. 

(Signed)        Ami-ohio  Maria  Pico. 
Assisting  witnesses : 
Antonio  Sunol, 
Jos^  Noriega." 

This  record  of  juridical  possession  is  the  original  preserved 
by  the  Alcalde  iu  the  archives  of  his  Court.  This  original, 
like  Castillero's  two  representations,  was  retained  in  the  ar- 
chives of  the  Juzgado  at  Sau  Jos4 ;  and  when  the  old  Alcalde 
system  was  replaced  in  1850  by  the  municipal  authorities  of 
the  city  of  San  Jos^,  it  passed  into  the  Mayor's  office,  v^hence 
in  January,  1851,  it  was  taken  to  the  office  of  the  County  Re- 
corder of  Santa  Clara  County  and  fiied,  where  it  has  remained 
to  the  present  time. 

Fourth.  The  Ordinances  of  1783  provide  that  the  written 
statement  of  the  discoverer  having  been:  noted  in  substance 
in  the  Book  of  Registry  shall  be  returned  to  the  discoverer 
for  his  security,  and  that  there  shall  also  be  given  him  as  his 
corresponding  title,  a  certified  copy  {copia  autorizada)  of  all 
the  proceedings  connected  with  the  giving  of  possession. 

Castillero's  written  statements,  or  representations  in  registry, 
were  not  returned  to  him,  but  remaiQed  in  the  office  of  the 
Alcaide,  He  received  however  certified  copies  of  them  ou  the 
ISth  January,  1846,  signed  by  Pedro  Chavoya,  Alcalde,  and 
by  Josg  Sunol  and  Pedro  Sainsevain,  attesting  witnesses. 

The  copia  mtorimda  of  the  record  of  j  aridical  possession  was 
delivered  to  Castillero.  It  is  an  exact  copy  of  the  original 
record,  with  the  exception  that  in  the  original  the  date  of  the 
act  of  possession  ia  December  — ,  1845,  while  in  the  copia  au- 
torizada it  is  December  30,  1846. 

The  two  certified  copies  of  Castillero's  written  statement  in 
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Ee"istry,  just  mentioned,  and  tlie  copia  autorizada  of  the  record 
of  juridical  possession  are  in  evidence. 

Fifth.  Wliile  Castillero  was  yet  in  California,  he  addressed 
two  letters,  dated  respectively,  Mission  of  Santa  Clara,  19tli  and 
22d  Tebruary,  1846,  to  J.  J.  de  Ilerrera,  former  President  of 
Mexico,  and  also  a  letter  written  from  the  same  place  on  the 
19th  of  the  same  month  to  Don  Tomas  Kamon  del  Moral. 

These  letters,  together  with  specimens  of  cinnabar  and  of 
other  ores  from  several  parts  of  the  State,  were  sent  to  Mex- 
ico by  the  hands  of  the  sergeant,  Lazaro  Pina,  who  sailed  from 
Monterey  for  Mazatlan,  on  the  7th  March,  1846,  in  the  brig 
Hannah. 

Setter  Herrera,  it  appears,  furnished  Senor  Moral  with  ex- 
tracts from  Castillero's  two  letters  to  him,  in  a  note  from  the 
former  to  the  latter,  dated  Mexico,  13th  April,  1846. 

A  copy  of  the  foregoing  note,  and  also  a  copy  of  Castillero's 
above  mentioned  letter  to  Senor  Moral,  and  also  some  speci- 
mens of  the  cinnabar  and  coal  which  Castillero  had  sent  by 
Pina,  were  sent  to  the  Junta  de  Fomento  y  Administrativa  de 
Mineria,  by  Senor  Moral,  somewhere  about  the  middle  of 
April,  1846. 

Copies  of  the  documents  thus  furnished  the  Junta  by  Senor 
Moral,  are  in  evidence.     They  are  as  follows : 

Setter  Don  Andres  Castillero,  commissioned  last  year  by  the 
Supreme  Government  to  pass  to  Califoroia  on  an  object  of  pub- 
lic service,  tells  me,  in  letters  written  from  the  Mission  of  Santa 
Clara,  on  the  nineteenth  and  twenty -second  of  February  of  this 
year,  that  which  follows :  ,,■    ■  i 

"  At  the  distance  of  five  leagues  from  this  Mission,  to  the 
west,  I  have  discovered  and  deuounced  a  very  abundant  mine 
of  quicksilver,  and  to  confirm  my  truth,  I  send  you  some  ores 
of  Uiose  which  have  been  taken  from  the  top  of  the  vein ;  a 
little  quicksilver  also  goes,  which  we  have  taken  out  with  the 
greatest  faciUty.  The  Setter  Director  of  the  College  of  Mining, 
Don  Eamon  del  Moral,  will  receive  much  pleasure  in  seeing 
equalled  the  ores  of  Almaden.  From  the  width  of  the  vein, 
and  the  abundance  of  metals  taken  out,  within  one  year,  with 
the  protection  of  the  Supreme  Government,  the  Republic  will 
not  need  quicksilver  from  foreign  parts.  I  send  you  some  trifles 
made  by  the  Indians  of  the  northwest,  and  products  of  this 
country.    Coal  is  very  abundant,  and  is  found  on  the  coasts  of 
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the  Bay  of  San  Franoiaoo,  so  that  ths  steaniars,  sencjina  out 
their  small  boate,  may  load  all  that  they  requh-e :  this  disoorery 
was  made  by  Colonel  Don  Jnan  Bantlsta  Alyarado :  the  rock 
crystal  is  a  very  large  hill" 

Copy.     Mexico,  April  13,  1846. 
^  •    „  J.  J-  Db  Heereha. 

SeSor  Director  of  the  College  of  MmiDg,  I 

Don  BAilOS  UBL   MOEAIi.  f 

Mission  op  Santa  Clara,  ) 
„    „  February  19,  1846.  f 

My  Esteemed  Friend  and  Appreciated  Sir; 

You  know  how  deyotcd  I  am  to  the  branch  of  minioK,  and 
mtenl  upon  finding  a  mine  of  qnicksilyer.  I  have  discovSred  a 
most  abundant  deposit.  With  this  I  send  to  His  Eicellenoy 
the  President,  some  ores  of  cinnabar,  and  a  little  quiofcsilTer' 
We  are  forming  a  fnrnaoe,  and  have  assayed  said  metal  in  a 
rnusket  barrel,  the  touch  hole  stopped  with  day,  and  the  muz- 
zle put  in  water ;  in  this  manner  it  has  given  us  thirty  per  cent. 

would  esteem  It  a  favor  ,f  you  would  take  the  troutle,  for  the 
sate  of  the  public  good,  to  cause  this  metal  to  bo  assayed  as 
this  operation  depends  upon  your  work.  May  you  and  all  the 
family  retam  good  health;  and,  as  much  as  yon  please  com- 
mand  jour  ^        ' 

Obedient  servant,  &c.,  &c., 

Andres  Castillero. 

Sixth.  The  Junta  de  Fomento,  on  the  21st  April,  1846,  sent 
the  said  specimens  to  the  Director  of  the  College  of  Mining  for 
assay;  they  also  sent  him  copies  of  CaatiJlero's  letters  to  Her- 
rera  and  Moral,  and  addressed  to  him  the  following  letter : 

Mining  Jukta  and         ) 
Administration  of  Mining,  j 

i'S  toihe  ,  fr'^n'  Sir:-^eHor  Don  Tomas  Eamon 
Junta  Faoultativa  °^^  >^°^^'-  saving  presented  to  the  Junta  some 
of ihe  College,  witti  ^ecimens  of  cinnabar  from  the  Mission  of  Santji 
'""•""■t....   *"?,■,  '■>  Oalifornias,  which  Seiior  Don  AnSS 


-.1.  "i  '^'';™«™  ""■"is  him,  together  with  the  annexed 
eopies  with  the  object  of  inciting  the'' Supreme  Government 
that  It  may  be  pleased  to  aid  so  important  an  enterprise  has 
the  honor  of  transmitting  to  your  Exeellenoy  said  speoimen. 
with  tha  view  that  the  proper  assay  of  the  cinnabar  should  bo 
made  m  the  laboratory  of  that  College,  letting  the  Junta  know 
without  delay,  the  result.  "uuu^iinow. 
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And  with  this  motive  the  Junta  has  the  honor  to  repeat  to 
your   Excellency  the   protestations  of  its   consideration,  and 

God'and  Liberty.     Mexico,  April  21st,  1846, 

ViNOENTE  Skguba,  President. 

The  Secretary  being  occupied, 

Ysinso  R.  GoNDBA,  "First  Clerk. 


Seve.nth.  In  reply  to  the  foregoing  communication,  General 
Tornel,  Director  of  the  College  of  Mining,  on  the  29th  April, 
1846,  addressed  to  the  Junta  de  Foniento  the  following : 

Direction  of  the  National) 
College  oi'  Mikino.         [ 
Eeoeived  the  3d      Don  Tomas  Kamon  del  Moral,  President  of 
day  of  this  present  ^jje  Junta  of  Encouragement  of  the  National 
^^'   V  Sbotoa   College  of  Mining,  in  an  official  communication 
'  of  the  24th  ultimo,  says  to  me  aa  follows : 
Mar4tli,i8l6.         "Excellent    Sir:— The   Junta    B'acultativa 
Let  it  be  trans-  having  examined  the  documents  wliich  your 
^r.?— .1:  Excellency  referred  to  on  the  2l3t  of  the  prea- 
ing  that  the  com-  ent  month,  relative  to  a  deposit  of  cinnabar  dis- 
mimlcatioa     was  covered  in  California  by  Sefior  Don  Andres 
oDly  received  yea-  QastjUero^  and  another  of  coal  in  the  Bay  of 
^'  San  Eranciaco,  has  the  honor  to  inform  your 

Excellency  that  the  specimens  sent  by  said  Caatillero,  were  de- 
posited, some  in  the  Mineralogical  Cabinet,  and  others  assayed 
by  the  Professor  of  Chemistry,  Don  Mannel  Herrera.  ^  The 
assay  gave  a  ley  of  thirty-five  and  a  half  per  cent.,  a  mixture 
of  the  different  specimens  having  been  taken  to  make  the  assay, 
for  there  are  some  so  rich  that  they  are  pure  cinnabar.  The 
Junta  beUeves  that  SeBor  Castiilero  has,  by  such  an  unportant 
discovery,  made  himself  deserving  of  the  efficacious  protection 
of  the  Supreme  Government,  and  of  the  Junta  for  the  Encour- 
agement of  Mining,  and  is  persuaded  that  your  Excellency  will 
interpose  all  your  influence  to  the  effect  that  this  individual 
may  receive  a  proof  that  the  Supreme  Government  knows  how 
to  distinguish  and  reward  those  citizens  who  contribute  to  the 
prosperity  of  the  country.  And  with  this  motive  I  repeat  to 
your  Excellency  the  considerations  of  my  esteem  and  respect. 
And  I  have  the  honor  to  transmit  it  to  your  honors  as  the 
result  of  your  despatch  on  the  matter. 
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God  and  Liberty.    Mexico,  April  29,  1846. 

Jose  Maria  Toekel." 

To  tlie  Presiclent  ajid  Members  of  tbo  ) 
JuDta  for  the  Eiiconragetnent  of  Min-  f- 
ing,  of  tlie  Kational  OoEege  of  Mining.  ) 

Mghth.  Having  thus  acquired  the  necessary  information  on. 
the  subject,  the  Junta  de  Fomento  in  discharge  of  one  of  the 
principal  duties  imposed  on  them  by  law,  addressed  to  the  Su- 
preme Executive,  through  the  Ministry  of  Justice,  the  following 
communication,  on  the  5th  May,  1846. 

JUKTA  FOR  THE  ENCOURAGEMENT  AND  ) 

Administration  of  Miking.      ■  j 

OommlfolLihe  „  ^<''^^,^°;"^?l  ^ir  :-Professor  Don  Tomaa 
discovery  of  a  de-  -t^amon  del  Moral  having  presented  to  this  Junta 
poflit  of  cinnabar,  Some  Specimens  of  cinnabar  from  the  Mission  of 
r:,'Sr.?S,t  f'^  °l?'";.,i''  lo^f  Califomi.  wMohDoa 
in  Lower  Cfliifoi-  ^udres  Oastillero  sent  him,  together  with  the 
nia,  tbe  assays  of  annexed  copies,  with  the  object  of  inciting  the 
So' h'i''Te^jf'l^  Sjipreme  Government,  that  it  may  be  pleased  to 
known'^and  with  ^^^  ^  important  an  enterprise,  said  specimens 
tiiia  motive  com-  were  immediately  sent  to  his  Excellency,  the 
muaicates  the  re-  Director  of  the  College,  that  the  proper  assavs 
of  qu^kSlZ''^^  "^'gl^^  be  made.  His  Excellency,  in  an  officfal 
tractad  until  the  communication  of  the  29th  of  last  month, 
end  of  March,  in  received  yesterday,  says  that  which  follows- 
Guadaioa.ar.  '  gefior  Don  Tomas  del  Moral,  President  of  the 

May  9th,  1846.  Ji^Dta  Facultativa  of  the  National  College  of 
Noted  with  satia-  Mining,  in  an  official  communieaticn  of  the  24th 
^"''of'*hanW  l\^-'^^y^  t'^  me  as  follows:  'Most  Excellent 
a^ed  already  of  ^"^ — '^^^  Junta  Pacultativa  having  examined 
SenorCastillerotha  toe  documents  which  your  Excellency  referred 
kind  of  resources  to  it  on  the  21st  of  the  present  month,  relative 
Slto,  the  to  a  deposit  ofcinnabardiscovered  in  California 
Htatement  given  of  °J  Seflor  Don  Andres  Castillero,  and  another 
the  quicksilver  ex-  of  coal  on  the  Bay  of  San  Francisco,  has  the 
n:^tf'^ua"al'^';  ^'''''>'  *°  inform  Your  Excellency  that  the  speci- 
zar.  pens  sent  by  said  Selior  Castillero,  were  depos- 

ited, some  in  the  Mineralogical  Cabinet,  and 
others  assayed  by  the  Professor  of  Chemistry,  'Don  Manuel 
Herrera.  The  assay  gave  a  ^55-  of  thirty-flve  and  a  half  per 
cent.,  a  mean  of  the  different  specimens  having  been  taken  to 
make  the  assay,  for  there  are  some  so  rich  that  they  are  pure 
cmnabar.     The    Junta  believes  that  Senor  Castillero  has,  by 
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such  an  important  discovery,  made  himself  deserving  of  the 
efficacious  protection  of  the  Supreme  Government  and  of  the 
Junta  for  the  Encouragement  of  Mining,  and  is  persuaded  that 
your  Excellency  will  interpese  all  your  infiuenoe  to  the  end 
that  this  individual  may  receive  a  proof  that  the  Supreme  Gov- 
ernment knows  how  to  distinguish  and  reward  those  citizens 
who  contribute  to  the  prosperity  of  the  country.' 

'  And  with  this  motive,  I  repeat  to  your  Excellency  the  con- 
siderations of  my  esteem  and  respect.  And  I  have  the  honor 
to  transmit  it  to  your  Excellencies,  as  the  result  of  your  dispatch 
on  the  matter.' 

The  Junta,  on  inclosing  the  foregoing  communication  to  your 
Excellency,  has  the  honor  to  inform  you  that  it  has  already 
asked  Senor  Castillero  what  kind  of  aid  or  protection  he  needs 
for  the  encouragement  of  his  brilliant  enterprise,  congratulating 
the  Supreme  Government  on  a  discovery,  which,  if  it  meets, 
from  the  beginning,  with  all  the  protection  it  deserves,  may 
change  completely  the  aspect  of  our  mining,  freeing  it  from  the 
the  neceseity  in  which  it  has  been  until  now,  of  foreign  quick- 
silver. With  this  motive,  the  Junta  takes  advantage  of  the 
opportunity  to  inform  your  Excellency  that,  as  on  the  twenty- 
fourth  of  this  month,  the  bounty  terminates  which  the  law 
granted,  of  five  dollars  premium  on  each  hundred  weight  of 
quicksilver  extracted  from  the  mines  of  the  nation,  the  miners 
of  Guadalcazar  have  proved  that  they  have  taken  out  one 
thousand  five  hundred  and  seventy-five  quintals,  from  Decem- 
ber, eighteen  hundred  and  forty -four,  to  the  end  of  March  last, 
which  result  exceeds  the  calculation,  which,  until  now,  has 
been  made,  that  the  product  of  this  mineral  was  one^  hundred 
quintals  per  month.  The  Junta,  on  this  occasion,  reiterates  to 
your  Excellency  the  assurances  of  its  distinguished  considera- 
tion and  esteem. 

God  and  Liberty.     Mexico,  May  6, 1846. 

Vicente  Seguka,  President. 
The  Secretary  being  occupied, 

YsiDHO  E,  GONDRA,  First  Clerk. 
To  Hia  ExGellency,  the  Minister  of  Juatioa. 

Ninth.  On  the  9th  May,  1846,  the  Minister  of  Justice,  in 
reply  to  the  foregoing  communication,  addressed  the  following 
to  the  Junta  de  Fomento : 
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MiNisTET  OF  Justice       1 
AND  Public  Iksteuction".  ) 

Most  Excellent  Sir : — By  your  Excellency's  note  of  tlie  5tli 
inst.,  and  copies  which  you  were  pleased  to  transmit  therewith, 
His  Excellency,  the  President  ad  interim  of  the  Republic,  learns 
with  satisfaction  that  in  the  Mission  of  Santa  Clara,  of  Upper 
California,  SeHor  Don  Andres  Castillero  has  discovered  a  de- 
posit of  cinnabar  of  excellent  quality,  according  to  the  assays 
made  in  that  College,  and  that  said  SeEior  Castillero  has  been 
asked  by  that  Junta  what  kind  of  assistance  he  needs  to  encour- 
age his  brilliant  enterprise.  His  Excellency  is  likewise  inform- 
ed of  that  which  the  Junta  reports  relative  to  the  quantity  of 
quicksilver  extracted  from  the  mines  of  Guadalcazar,  the  result 
of  which  has  exceeded  the  calculations  which  were  made.  This 
is  what  I  have  the  honor  to  say  to  your  Excellency  in  answer, 
repeating  to  you  with  this  opportunity  the  assurances  of  my 
consideratic.n  and  esteem. 
■    God  and  Liberty.     Mexico,  May  9,  1846. 


Tenth.  Castillero  having  appeared  before  the  Junta  de  Fo- 
mento,  and  given  a  verbal  account  of  his  discovery,  as  appears 
from  their  minutes;  and  having  been  requested  to  make  a 
written  statement  as  to  what  aid  he  required  from  the  Govern- 
ment in  the  prosecution  of  his  brilliant  enterprise,  handed  iu  to 
the  Junta  on  the  12th  May,  1846,  the  following  proposals : 

Stamp  third. — Pour  Reales.^ — ^Por  the  years  eighteen  hundred 
and  fbrty-six  and  eighteen  hundred  and  forty-seven, 

I,  Andres  Castillero,  resident  and  miner  in  the  Department 
of  Upper  California,  before  your  Excellency  and  your  Honors, 
as  I  best  may  proceed,  say :  That,  having  discovered  in  the 
Mission  of  Santa  Clara  a  mine  of  quicksilver,  of  leyes  as  rich, 
certainly,  as  were  ever  seen  before,  not  only  in  the  Eepublic, 
but  perhaps  in  all  the  world,  as  proved  by  the  assays  made  by 
the  order  of  the  Junta  Facultativa  of  the  College  of  Mining, 
which,  mixing  together  of  all  the  specimens  I  brought,  from  the 
best  to  the  worst,  have  given  a  result  of  thirty-five  and  a  half 
per  cent,,  while  there  have  been  specimens  of  the  best  kind 
which  must  produce  much  greater  leyes,  I  see  myself  in  a  con- 
dition to  satisfy  my  desires  in  favor  of  the  progress  of  my  coun- 
try, of  benefiting  exclusively  Mexicans  by  the  flattering  and 
well  founded  hopes  which  such  a  discovery  offers.     In  virtue 
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of  this,  I  have  denounced  and  taken  possession  not  only  of  said 
mine  named  Santa  Clara,  but  also  of  an  extent  of  three  thou- 
sand varas  in  all  directions  from  said  point.  I  have  formed  a 
company  to  work  it.  I  have  constracted  the  pit,  and  complied 
with  all  the  conditions  prescribed  by  the  ordinance ;  the  mine 
yielding  ore,  with  the  notable  circumstance  that  the  specimens 
which  I  brought  and  which  have  been  assayed,  have  been 
taken  out  of  the  mouth.  It  would  have  been  very  easy  for  me 
to  have  given  the  necessary  extension  to  the  negotiation  by 
accepting  the  repeated  and  advantageous  oiFers  which  have 
been  made  to  me  by  several  foreign  houses  in  California  ;  hut 
as  the  undertaking  does  not  require  that  kind  of  assistance, 
which  would  result  in  advantage  to  foreigners,  when  it  may  be 
entirely  national ;  and  I  have  not,  for  that  reason,  hesitated  to 
apply  to  your  Excellency  and  your  Honors,  to  obtain  the  small 
and  only  resources  which  I  need.  These  are  reduced  to  a  small 
advance  of  five  thousand  dollars  in  money,  in  consideration  of 
the  excessive  scarcity  of  coin  in  that  Department,  and  the  quick 
remittance  to  it  of  retorts,  cylinders,  and  other  small  distilling 
apparatus,  as  also  iron  flasks,  for  bottling  up  the  quicksilver. 
I  would  have  proposed  a  contract  of  partnersliip  to  the  Junta, 
an  "  avio,  "  or  some  other  agreement,  if  there  had  been  time  to 
be  able  to  furnish  the  proofe  and  details  which  would  be  re- 
quired for  said  contracts  ;  but  being  under  promise  to  the  Su- 
preme Government  to  leave  this  capital  within  a  few  days,  I 
find  it  necessary  to  restrict  myself  to  that  which  appears  to 
present  no  difdculty,  and  which  may  open  a  way  to  our  future 
agreements ;  I  am  well  persuaded  that  the  Junta  will  accede 
to  my  request  so  far  as  may  be  within  its  powers,  and  that  it 
will  send  up  to  the  Supreme  Government  with  a  recommenda- 
tion that  -which  may  require  the  decision  of  the  latter.  My 
propositions,  then,  are  the  following ; 

First.  The  Junta,  in  the  act  of  approving  the  agreement,  will 
give  me  a  draft  for  five  thousand  dollars  on  some  mercantile 
house  in  Mazatlan. 

Second.  On  my  part,  I  bind  myself  to  place  in  said  port, 
within  six  months  after  leaving  it,  fifty  quintals  of  quicksilver, 
at  the  rate  of  one  hundred  dollars  each,  which  I  will  send  from 
the  first  taken  out,  with  absolute  preference  over  every  other 
engagement. 

Third.  The  Junta  will  order  that  there  be  placed  at  my 
disposition,  before  leaving  the  capital,  the  eight  iron  retorts 
which  it  has  in  its  office,  and  all  the  quicksilver  flasks  which 
can  be  found  in  the  negotiation  of  Tasco,  which  are  fit  for  use ; 
and  lastly,  it  will  deliver  to  Seflor  Don  Tomas  Baraon  del 
Moral,  my  attorney,  the  sums  to  pay  for  the  retorts,  cyhndera, 
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and  otlier  kinds  of  small  apparatus  which  may  be  ordered  to 
be  made  for  the  negotiation,  to  the  amount  of  one  thousand 
dollars. 

Fourth.  I  will  receive  the  retorts  of  the  Junta  at  cost  price, 
and  the  flasks  which  I  may  select,  at  two  dollars  apiece, 
agreeably  with  their  valuation, 

Fijik.  The  ascertained  value  of  said  retorts  and  flasks,  and 
that  of  the  aums  which  may  be  delivered  to  Senor  Moral,  I  will 
repay  in  the  term  of  one  year  from  this  agreement,  and  also  the 
premium  on  the  draft  on  Mazatlan,  in  quicksilver,  placed  in 
said  port  at  the  price  of  one  hundred  dollars  the  quintal;  but 
if  the  Junta  should  wish  to  take  one  or  more  "acciones"  in  the 
mine,  it  shall  be  left  as  a  part  payment  of  the  sum  correspond- 
ing to  one  or  more  "  barras," 

Sixth.  While  the  company  is  being  formed,  during  the  period 
of  one  year,  counted  from  the  date  on  which  this  agreement 
shall  be  approved,  and  the  five  thousand  dollars  spoken  of  in 
the  first  proposition  being  paid,  I  will  give  the  preference  to 
the  Junta  in  the  sale  of  the  quicksilver  placed  ia  Mazatlan,  at 
the  rate  of  one  hundred  dollars  the  quintal. 

Seventh.  The  Junta  shall  represent  to  the  Supreme  Govern- 
ment the  necessity  of  approving  the  possession  which  has  been 
given  me  of  the  mine  by  the  local  authorities  of  Oalifornias,  in 
the  same  terms  as  those  which  I  now  hold  it. 

JEighth.  It  shall  also' represent  the  advantage  of  there  being 
granted  to  me  as  a  colonist,  two  square  leagues  upon  the  land 
of  my  mining  possession,  with  theobjectof  Being  able  to  use  the 
wood  for  my  burnings. 

Ninth.  For  the  compliance  of  this  contract,  I  pledge  the  mine 
itself  and  all  its  appurtenances. 

The  subscriber  submits  this  request  to  the  deliberation  of  the 
Junta,  which,  if  accepted,  may  be  made  into  a  formal  contract, 
and  made  legal  in  the  most  proper  manner, 

God  and  Liberty,     Mexico,  May  12th|  1846, 

Andres  Oastillbeo. 

Fleventh.  Retaining  in  its  office  a  copy  of  the  foregoing  pro- 
posals of  Castillcro's,  the  Junta  de  Fomento  transmitted  the 
original  to  the  President  of  the  Republic,  inclosed  in  their 
communication  of  the  14th  May,  1846,  to  the  Minister  of 
Justice.  In  this  communication  they  urge  the  Government  to 
accept  the  proposals. 
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Junta  foe  the  Encouragement  and) 
Administration  of  Mining.         j 
No.  515.  Most  Excellent  Sir :— As  this  Junta  had  the 

Aooompanies  honor  to  inform  jour  Excellency  on  the  5th 
irith  recommenda-  inst.,  in  Numher  573,  Senor  Don  Andres  Caa- 
UoD  the  petiHon  of  tjllero  has  directed  to  it  a  petition,  the  original 
for  t^  encour^-  °^  'which  it  has  the  pleasure  to  transmit  here- 
ment  of  the  quick-  with,  regarding  the  assistance  which  he  needs 
siiTGc  mice  which  foj.  the  new  discovery  of  the  quicksilver  mine 
ta  ^  u^k,To£  i"  ^^  Mission  of  Santa  Clara,  in  the  Depart- 
Santa  Clara  in  ment  of  Califomias.  The  Junta  has  no  hesita- 
Upper  Califomis,  tion  in  recommending  said  petition  to  your 
M  20  iSdS  Excellency,  for  being  persuaded  of  the  great 
Granted  in  the  importance  of  the  enterprise,  it  considers  it 
terms  which  are  entitled  to  all  the  protection  of  the  Supreme 
proposed,  and  witti  G-overnment,  and  also  the  particular  circura- 
let^the  oorreapond-  Stances  of  that  department,  and  the  just  desire 
ing  order  issue  to  which  his  Excellency  the  President,  has  shown 
the  Minister  of  ^q  preserve  the  integrity  of  the  national  tei'ri- 
propw  m^aMrefof  ^o^'J.  render  it  worthy  of  the  greatest  con- 
hia  office,  with  the  sideration.  The  Junta  ia  conseqiiently  of 
imderstandrng  that  opinion  that  there  should  be  immediately 
™ntTced^sTd  furnished  to  SeEior  CastiUero  the  sura  of  five 
thepetitioa  thousand  dollars,  in  the  terms   he   proposes; 

[Kubric]  that  it  should  be  authorized   to  furnish  hira 

with  the  iron  retorts  and  iiasks  belonging  to  it,  and  the  other 
thousand  dollars,  which  can  he  employed  in  the  construction 
of  retorts,  cylinders,  and  other  small  apparatus  of  distillation 
for  said  mine ;  although  the  law  authorizing  the  Junta  to  make 
loans  for  the  encouragement  of  deposits  of  quicksilver,  exacts 
a  premium  of  five  per  cent,  per  annum  on  the  capital  loaned,  it 
eann6t  be  doubted  that  the  proposal  of  Senor  CastiUero  to  pay 
the  five  thousand  dollars  with  fifty  quintals  of  quicksilver, 
placed  in  Maaatlan,  at  the  disposition  of  the  Junta,  at  the  rate 
of  one  hundred  dollars  each,  and  in  the  term  of  six  months, 
offers  greater  advantages  to  the  fund  than  the  said  interest. 
The  hrgency  shown  by  Senor  CastiUero  to  undertake  his 
journey  to  that  Department,  and  that  which  his  so  doing  may 
contribute,  under  present  circumstances,  towards  the  preserva- 
tion of  the  national  territory,  is,  in  the  opinion  of  the  Junta,  a 
sufficient  motive  to  leave,  until,  a  more  opportune  occasion,  the 
formation  of  a  contract  of  partnership,  or  of  "avio"  for  the 
encouragement  of  said  mine.  It  remains,  then,  to  show  to 
your  Excellency  that  although  the  possession  given  to  Senor 
CastiUero,  by  the  local  authorities  of  California,  has  not  been 
in  conformity  with  the  ordinance,  inasmuch  as  there  have  been 
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granted  him  "pertenenciaa"  to  the  extent  of  three  thousand 
varas,  which  are  eq^uivalent  to  fifteen  "  pertenencias,"  agreeably 
to  the  second  article  of  the  eighth  title ;  yet  it  is  necessary  to 
consider  that  he  has  in  his  favor  the  qualification  of  being  dis- 
coverer o/' km  aSsoiwfe^y  new  hill,  in  which  there  was  no  mine  opera, 
and  to  such  there  is  granted  in  the  first  article  of  the  sixth  title, 
three  " pertenencias,"  either  GOntintiOvs  or  interrupted;  and  ^  he 
shall  have  discovered  other  veins,  one  {"pertenenda")  in  each  of 
them.  He  has  also  in  his  favor  the  circumstance  that  he  works 
it  in  company  with  others,  to  whom  there  is  granted  that  with- 
out prejudice  to  the  right  which  they  may  have  by  the  title  of 
discoverers,  when  they  are  such,  they  may  denounce  four  new 
pertenencias,  even  though  they  are  contiguous,  and  in  the  same 
direction  ;  but  that  which  is  most  worthy  of  consideration  is 
that  Californiaa  being  a  frontier  department,  and  frequently 
threatened  by  the  emigrants  from  the  United  States  of  the 
North,  and  by  the  new  colonists  of  Oregon,  it  seems  proper  to 
grant  to  the  first  mine  discovered  in  a  department  so  extensive, 
a  greater  number  of  "pertenencias,"  which  view  is  corroborated 
by  the  reason  found  at  the  end  of  the  eighth  title,  article  1st, 
which  says:  "Considering  that  the  limits  established  in  the 
mines  of  these  kingdoms,  to  which  those  of  New  Spain  have, 
until  now,  been  made  to  conform,  are  very  contracted  in  pro- 
portion to  the  multitude,  abundance  and  richness  of  the  metallic 
veins  which  the  goodness  of  the  Creator  has  been  pleased  to 
grant  to  those  regions,  I  order  and  command,  that  in  mines 
which  may  hereafter  be  discovered  in  a  new  vein,  or  without 
neighbors,  these  measurements  be  observed.  2d.  Along  the 
thread,  direction,  or  course  of  the  vein,  be  it  of  gold,  silver,  or 
any  other  metal,  I  grant  to  every  miner,  without  distinction  of 
the  discoverers,  (who  have  their  reward  already  assigned  to 
them),  two  hundred  Castilian  varas,  called  '  varas  de  -medir,' 
measured  on  a  level."  Lastly,  in  the  first  article,  eleventh  title, 
there  are  expressed  these  terms:  "And  because  the  capital  of 
a  single  individual  may  not  be  sufficient  for  great  undertakings, 
while  that  of  all  the  partners  may  be,  I  will  and  command  that 
such  companies  be  encouraged,  promoted,  and  protected  by  all 
convenient  measures,  my  Viceroy  granting  to  those  who  may 
form  such,  every  favor,  aid,  and  exemption  which  can  be 
granted  them  according  to  the  judgment  and  discretion  of  the 
Eoyal  Tribunal  of  Mines,  and  without  detriment  to  the  public, 
and  my  royal  treasury."  In  reference  to  the  ownership  of  two 
square  leagues,  which  Senor  Castillero  sohcits  as  a  colonist, 
upon  the  surface  of  his  mining  property,  for  the  purpose  of 
supplying  himself  with  the  firewood  necessary  for  the  reduction 
of  ores  (beneficio),  the  Junta  not  having  the  necessary  informa- 
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tion  on  the  matter,  of  which  the  Supreme  Government  has 
abundance,  his  Excellency,  the  President,  will  decide  as-  he 
may  think  proper.  In  this  view  the  Junta,  in  sending  up  to 
your  Excellency  the  petition  of  Seflor  Castillero,  has  no  hesita- 
tion in  recommending  it  very  efficaciously,  on  account  of  the 
vital  importance  of  the  undertaking,  and  its  incredible  influence 
upon  the  general  good  and  prosperity  of  the  Kepublic.  The 
Junta  has  the  honor,  on  this  occasion,  to  repeat  to  yonr  Excel- 
lency the  assurance  of  ite  distinguished  esteem  and  consideration. 
God  and  Liberty.     Mexico,  May  14,  1846. 

TicENTB  Seguha,  President. 


Twelfth.  The  resolution  of  the  Governraent  on  the  matter  pre- 
sented to  it  by  the  foregoing  communication,  and  the  proposals 
of  Castillero  which  it  inclosed,  is  expressed  in  four  several 
writings : 

1.  In  the  acusrrJa,  written  on  the  margin  of  the  letter  from 
the  Junta  de  Pomento,  in  these  words : 

"May  20th,  1846.  Granted  in  the  terms  which  are  proposed 
and  with  respect  to  the  land  let  the  corresponding  order  issue 
to  the  Minister  of  Relations,  for  the  proper  measures  of  his 
office,  with  the  understanding  that  the  Supreme  Government 
accedes  to  the  petition." 

To  this  actierdo  is  afdxcd  the  rubric  of  the  Minister  of  Justice. 

2.  This  acuerdo  is  recorded  in  a  book  kept  in  the  Ministry  of 
Justice,  where  the  substance  of  communications  to  the  Ministry 
were  noted,  and  a  record  made  of  the  resolution  of  the  Govern- 
ment on  the  matters  to  which  they  refer. 

3.  The  action  of  the  Government  on  Oastillero's  proposals 
was  communicated  by  the  Minister  of  Justice  to  the  Junta  de 
Fomento  on  the  20th  May,  1846,  in  the  following  terms  : 

MisrsTEY  OP  Justice  and) 
Public  Instruction.      j 

Most  Excellent  Sir : — Having  reported  to  His  Excellency, 
the  President  ad  interim  of  the  Republic,  your  Excellency's 
note  of  the  14th  inst.,  with  which  you  were  pleased  to  trans- 
mit, with  a  recommendation,  the  petition  of  Seiior  Don  An- 
dres Castillero,  for  the  encouragement  of  the  quicksilver  mine 


>yGooglc 


lY 

wliicli  lie  has  discovered  in  the  Mission  of  Santa  Clara,  in 
Upper  California :  His  Excellency  laas  been  pleased  to  approve, 
in  all  its  parts,  the  agreement  made  with  that  individual,  in 
order  to  commence  the  woriiing  of  said  mine,  and  on  this  day 
the  corresponding  communication  is  made  to  the  Minister  of 
Bsterior  Belations  and  Government,  to  issue  the  proper  orders 
respecting  that  which  is  contained  in  the  8th  proposition  for 
the  grant  of  lands  in  that  Department. 

I  repeat  to  your  Excellency  the  assurance  of  ray  esteem. 
God  and  Liberty.     Mexico,  20lh  May,  1846. 

Eeceeea. 
To  His  Bscellenoy,  D.  Ticbhte  Seguiia,  ) 

it  of  the  Junta  for  the  Encouragement  of  Mining,  j 


4.  In  the  communication  from  Castillo  Lanzas,  Minister  of 
Eelations,  to  the  Governor  of  the  Department  of  Californias, 
which  is  the  two  league  grant  set  up  by  the  claimant. 

Thirteent/t.  The  communication  from  the  Minister  of  Justice 
to  the  Minister  of  Eelations  referred  to  in  the  foregoing,  ia  as 
follows : 

Ministry  of  Justice  and  1 

Public  Instruction,      f 

May  23d,  1846.  I  this  day  say  to  His  Excellency,  Don 
referred  ^%n^ae  "^^cente  Segura,  President  of  the  Junta  for  the 
commuiiioation.       Encouragement  of  Mining,  what  follows : 

"Most  Excellent  Sir: — Having  reported  to  His  Excellency, 
the  President  ad  interim,  your  Excellency's  note  of  the  14th 
Inst.,  with  which  you  were  pleased  to  transmit,  with  a  recom- 
mendation, the  petition  of  SeSor  Don  Andres  Castillero,  for  the 
encouragement  of  the  quicksilver  mine  which  he  has  discover- 
ed in  the  Mission  of  Santa  Clara,  in  Upper  California,  His  Ex- 
cellency has  been  pleased  to  approve,  in  all  its  parts,  the  agree- 
ment made  with  that  individual,  in  order  to  commence  the 
working  of  said  mine,  and  on  this  day  the  corresponding  com- 
munication has  been  made  to  the  Minister  of  Exterior  Rela- 
tions and  Government,  to  issue  the  proper  orders  respecting 
that  which  is  contained  in  the  eighth  proposition  for  the  grant 
of  lands  in  that  Department." 

And  I  have  the  honor  to  transcribe  it  to  your  Excellency  to 
the  end  that,  with  respect  to  the  petition  of  SeBor  Castillero,  to 
which  His  Excellency,  the  President  ad  interim,  has  thought 
proper  to  accede,  that  there  be  granted  to  him  as  a  colo- 
nist two  square  leagues  upon  the  laud  of  his  raining  possea- 
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sion,  your  Excellency  will  be  pleased  to  issue  the  orders  cor- 
r  emending. 

I  repeat  to  your  Excellency  the  assurances  of  my  consider- 
ation and  esteem. 

God  and  Liberty.    Mexico,  May  20,  1846. 

Beoerka. 

To  His  Excellency  the  Minister  of   I 
Esterior  Relatioris.  ) 

Fourteenth,  and  last.  In  obedience  to  the  orders  of  the  Presi- 
dent contained  in  the  foregoing  communication,  Castillo  y  Lan- 
zas, Minister  of  Relations,  on  the  23d  May,  1846,  addressed  the 
following  communication  to  the  Governor  of  the  Department 
of  Californias : 

MiNiSTRy  OF  Exterior  Relations,  ) 
Government  and  Police.         f 

Most  Excellent  Sir : — His  Excellency,  the  Illustrioua  Minis- 
ter of  Justice,  in  an  official  communication  of  the  20th  inst., 
says  to  me  that  which  I  copy : 

"Excellent  Sir : — I  to-day  say  to  His  Excellency,  Don  Yi- 
cente  Segura,  President  of  the  Junta  for  the  Encouragement  of 
Mining,  that  which  follows : 

'  Most  Excellent  Sir : — Having  reported  to  His  Excellency, 
the  President  ad  interim,  the  note  of  your  Excellency  of  the 
14th  instant,  with  which  you  were  pleased  to  transmit,  with  a 
recommendation,  the  petition  of  SeHor  Don  Andres  Caatillero, 
for  the  encouragement  of  the  quicksilver  mine  which  he  has 
discovered  in  the  Mission  of  Santa  Clara,  in  Upper  California; 
His  Excellency  has  been  pleased  to  approve,  in  all  its  parts,  the 
agreement  made  with  that  person  to  commence  the  exploration 
of  that  mine,  and  on  this  date  the  corresponding  communication 
is  made  to  the  Ministry  of  Exterior  Relations  and  Government, 
that  it  may  issue  the  proper  orders  relative  to  what  is  contained, 
in  the  eighth  proposition,  with  respect  to  the  granting  of  lands 
in  that  Department.' 

"  And  I  have  the  honor  to  inclose  it  to  your  Excellency,  to 
the  end  that,  with  respect  to  the  petition  of  SeHor  Castillero,  to 
which  His  Excellency,  the  President  ad  interim,  has  thought 
proper  to  accede,  that  as  a  colonist  there  be  granted  to  him  two 
square  leagues  upon  the  land  of  his  mining  possession,  your 
Excellency  will  be  pleased  to  issue  the  orders  corresponding. 

"I  repeat  to  your  Excellency,  &c," 

Wherefore  I  transcribe  it  to  your  Excellency,  in  order  that, 
in  conformity  with  what  ia  prescribed  by  the  laws  and  dispo- 
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sitioos  upon  colonization,  you  may  put  SeHor  Castillero  in  pos- 
session of  the  two  sc[uare  leagues  which  are  mentioned. 
God  and  Liberty.     Mexico,  May  23,  1846. 

Castillo  Lanzas. 

To  His  Excellency  the  Goremor  of  tiie  } 
Department  of  Califoraias.  j 

The  foregoing  decree  waa  delivered  to  Castillero,  and  by  him 
presented  with  his  other  proofe  to  the  Board  of  Land  Commis- 
sioners, in  support  of  his  claim  to  two  square  leagues,  and  to 
the  mine, 
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Nature  of  the  Claims  and  Division  of  tlie  Subject. 


On  the  foregoing  documents  the  claimant  bases  his  title  to 
three  pieces  of  property : 

First.   To  the  mine,  consisting  of  seven  pertenencias. 

Second.  To  an  additional  mining  possession,  six  thoiisand 
Taras  sc[uare,  whose  sides  lie  north  and  south,  and  east  and 
west,  in  the  middle  of  the  area  whereof  is  the  original  mouth 
of  the  mine. 

Third.  To  two  square  leagues  of  land — by  title  in  coloniza- 
tion— located  in  a  square  form  over  the  mining  possession; 
its  sides  lying  north  and  south  and  east  and  west,  respectively, 
and  in  the  middle  of  the  area  whereof  is  the  original  mouth 
of  the  mine. 

The  mine  and  mining  possession  are  claimed  by  virtue  of  the 
discovery  and  registry,  by  Castillero,  in  November  and  De- 
cember, 1845 ;  and  by  the  juridical  possession  of  the  mine,  and 
tiie  grant  of  three  thousand  varas  in  all  directions  from  its 
mouth,  given  and  made  to  Castillero  by  the  Alcalde  Pico,  on 
the  30th  December,  lb45 ;  and  by  the  coniirmation  of  all  the 
said  acts  of  the  Alcalde,  by  the  Supreme  Government  of  Mex- 
ico, on  the  20th  May,  1846. 

The  two  square  leagues  in  colonization  are  claimed  by  grant 
from  the  Supreme  Government,  evidence  whereof  is  found  in 
the  marginal  acwerifo,  or  decree,  written  and  signed  by  the  Min- 
ister of  Justice  on  the  letter  of  the  Junta  de  Fomento  of  the 
14th  May,  1846 ;  in  the  record  of  that  acuei-do  in  the  proper 
book ;  in  the  communication  from  the  Minister  of  Justice  to 
the  Junta  de  Fomento  of  the  20th  May,  1846  ;  in  the  commu- 
nication from  the  same  Minister  on  the  same  day  to  the  Minister 
of  Eelations ;  and  in  the  dispatch  or  decree  of  the  Minister  of 
Eelations  of  the  23d  May,  1S46,  addressed  to  the  Governor  of 
the  Department  of  Oalifornias,  setting  forth  that  the  President 
had  granted  said  two  square  leagues  to  Castillero,  £ind  directing 
the  Governor  to  put  him  in  possession  of  them. 
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The  "United  States  dispute  the  genuineness  of  all  these  docu- 
ments, and  contend  that  they  are  forged,  fabricated,  fraudulent, 
simulated,  antedated,  uull,  void  and  of  no  effect.  I  use  the 
Government's  vocabulary. 

This  charge  affeeta  equally  the  mining  claims,  and  the  colo- 
nization grant. 

To  refute  it,  will  involve  a  discussion  of  all  the  facts  in  tha 
case,  as  well  those  which  concern  the  mining  claims,  as  those 
which  relate  to  the  colonization  grant. 

My  argument  on  the  facts  will  therefore  embrace  all  the 
claims. 

The  discussion  of  the  law  applicahle  to  the  facts  of  the  case, 
requires  a  division  of  the  subject  in  two  parts:  the  first,  re- 
lating to  the  Mining  Claims;  and  the  second,  to  the  two- 
league  grant. 


Paet  I.— The  Mining  Claims. 

I  shall  treat  this  subject  in  the  following  order : 
In  the  first  place,  it  will  be  necessary  to  consider  whether 
this  Court  has  jurisdiction,  under  the  Act  of  3d  March,  1851 
over  a  right  or  title  to  a  mine   derived  from  the  Mexican 
Government  in  California, 

That  point  determined,  I  shall  proceed  to  discuss  the  mining 
claims  under  two  heads : — The  Jlrst  embracing  the  discovery 
and  tTie  registry  by  Castillero ;  and  the  juridical  possession  and 
mining  grant  by  the  Alcalde  Pico ;  and  generally  all  that  was 
done  in  the  premises  by  the  local  authorities  in  California :  the 
second,  the  acts  of  the  Supreme  Government,  in  confirming 
Castillero's  mining  claims. 

FiEST  Head. — The  hgal  effect  of  the  discovery  and  registry  by 
Castillero,  and  of  the  Jwridical  possession  and  mining  grant 
hy  Alcalde  Pico, 

Under  this  head  I  shall  discuss : 

Sec,  1.  The  nature  and  legal  effect  of  discovery  and  registry 
in  conferring  title, 
3 
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Sec.  2.  The  regularity  of  Castillero's  acd  the  Alcalde's  pro- 
ceedings in  registry. 

Sec.  3.  The  jarisdiction  of  Alcalde  Pico,  in  matters  of 
registry. 

SeComd  Head. — The  effect  of  the  acts  oftlie  Supreme  Oovernment 
in  confirming  those  of  the  Alcalde, 

Under  this  head  I  shall  show,  that  by  the  Ordinances  of  1783, 
and  by  the  laws,  decrees,  usage,  and  custom  of  the  Mexican 
Government,  two  kinds  of  mining  grants  were  authorized ; 
ordinary,  and  extraordinary  or  special. 

Sec.  1.  Ordinary  grants,  of  the  dimensions  fixed  by  law. 
These  were  made  by  courts  of  general  jurisdiction,  or  "by  spe- 
cial tribunals  invested  with  that  power. 

Sec.  2.  Extraordinary  or  special  grants.  These  were  made 
according  to  the  special  circumstances  of  each  case,  by  the 
administrative  branch  of  the  Government,  represented  in  New 
Spain  by  the  Viceroy,  and  in  Mexico  by  the  Supreme  Executive 
power. 

Part  II. — The  Two-League  Colonization  Grant. 

In  discussing  the  validity  of  this  grant,  I  shall  consider  it  in 
these  two  points  of  view : 

Sec.  1.  Wliether  the  words  of  the  grant  are  apt  to  convey 
title.. 

See.  2.  Whether  the  President  of  Mexico  had  authority  to 
make  such  a  grant,  either  by  virtue  of  the  Colonization  Law 
of  1824,  or  by  virtue  of  the  extraordinary  powers  possessed  by 
Paredes  at  the  date  of  the  grant. 

The  extraordinary  powers  of  President  Paredes  have  an 
equal  bearing  on  the  validity  of  his  confirmation  of  the  mining 
possession,  as  well  as  on  that  of  the  two-league  grant. 

The  whole  of  the  discussion  to  which  this  forecast  of  my 
argument  refers,  will  be  directed  to  the  mining  and  colonization 
grants,  as  perfect  legal  titles.  I  shall  conclude  by  showing  that 
they  are  entitled  to  confirmation  even  under  the  i 
that  they  are  inchoate  or  equitable  titles. 
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THE    FACTS. 

Pursuing  this  course  of  argument,  I  will  now  enter  upon  the 
dry  and  laborious  task  of  setting  forth  the  evidence.  In  doing 
so,  I  shall  first  pass  in  review  the  leading  facts,  with  as  much 
regard  to  the  sequence  of  dates,  as  a  proper  system  of  investi- 
gation will  permit. 

I  shall  next  give  an  analysis  of  the  evidence,  by  referring  to 
all  that  there  is  on  each  particular  point. 

I  shall  then  refer  to  the  circumstances  under  which  the  evi- 
dence upon  which  the  Government  relies  was  introduced— how 
it  came  in  by  detachments,  each  to  take  the  place  of  its  routed 
predecessor,  from  a  source  where  it  was  manufactured  and  sold, 
to  suit  the  necessities  of  the  case  as  they  arose. 

T  shall  then  set  forth  the  untiring  efforts  of  the  claimant  to 
have  a  full  investigation  of  the  facts  of  this  case,  made  in  the 
City  of  Mexico,  where  they  occurred  in  the  course  of  an  im- 
portant public  business  transaction  between  Caatillero  and  the 
Government.  How  these  efforts  failed  before  this  Court,  from 
its  adjudged  want  of  power  to  issue  commissions  to  foreign 
countries  to  take  the  depositions  of  witnesses  in  cases  arising 
under  the  Act  of  3d  March,  1851.  How  they  failed  before 
Congress  through  the  interference  of  the  Attorney  General. 
How  they  failed  with  the  President  from  the  same  cause.  In 
one  word,  I  shall  show  that  while  the  Government  was  availing 
Itself  of  the  testimony  which  Henry  Laureneel  and  James  Eld- 
ridge-brought  up  from  time  to  time  from  James  Alexander 
Forbes,  and  Robert  Birnie  and  Benito  Diaz,  to  establish  their 
own  claim  hy  defeating  ours,  the  Attorney  General  of  the 
United  States  obstinately  and  successfully  resisted  all  the  efforts 
of  the  claimant  to  have  a  full  and  fair  investigation  of  the  facts. 
I  shall  further  show  that  the  topmost  point  of  dignity  his 
reasons  for  such  conduct  attain,  is  nothing  higher  than  ingeni- 
ous subterfuge— while  the  great  mass  of  the  libelous  scrib- 
blings  by  which  he  seeks  to  justify  himself,  are  as  devoid  of 
decency  as  they  are  of  reason  and  truth. 

This  is  harsh  language.  Unfortunately  for  the  honor  of  our 
country,  it  is  too  true.     Many  a  gauntlet  in  the  last  two  years 
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has  fhe  Attorney  General  flung  at  our  feet  with  taunts  and 
insults.  Now  that  we  have  found  a  proper  field,  joyfully  do 
we  accept  the  gage. 

Any  person  familiar  with  the  conduct  of  this  case,  and  with, 
the  principles  of  construction  that  have  been  applied  to  the 
evidence,  will  be  struck  by  the  remarkable  feet,  that  the  claim- 
ant has  been  required,  not  only  to  prove  positively  that  his 
title  papers  are  genuine,  but  to  rebut  hj  evidence  every  extrav- 
agant hypothesis  and  wild  conceit  suggested  by  counsel  who 
support  the  negative. 

Talking  of  those  who  denied  the  truth  of  Christianity,  Dr. 
Johnson  said:  "It  is  always  easy  to  be  on  the  negative  side. 
If  a  man  were  now  to  deny  that  there  is  salt  upon  the  table, 
you  could  not  reduce  him  to  an  absurdity.  Come,  let  us  try 
this  a  little  further :  I  deny  that  Canada  is  taken,  and  I  can 
support  my  denial  by  pretty  good  arguments.  The  French 
are  a  much  more  numerous  people  than  we ;  and  it  is  not  likely 
they  would  allow  us  to  take  it.  '  But  the  Ministry  have  assured 
uB,  in  ail  the  formality  of  the  Gazette,  that  it  is  taken.'  Tery 
true.  But  the  Ministry  have  put  us  to  an  enormous  expense 
by  the  war  in  America,  and  it  is  their  interest  to  persuade  us 
that  we  have  got  something  for  our  money.  '  But  the  fact  is 
confirmed  by  thousands  of  men  who  were  at  the  taking  of  it.' 
Ay,  but  these  men  have  still  more  interest  in  deceiving  us. 
They  don't  want  that  you  should  think  the  French  have  heat 
them,  but  that  they  have  beat  the  French.  Now  suppose  you 
should  go  over  and  find  that  it  really  is  taken,  that  would  only 
satiSty  yourself;  for  when  you  corae  home  we  will  not  believe 
you.  We  will  say,  you  have  been  bribed.  Yet,  sir,  notwith- 
standing all  these  plausible  objections,  we  have  no  doubt  that 
Canada  is  really  ours."  1  Boswell's  Johnson,  335;  Boston 
editdoD,  1807. 

The  imaginary  controversialist  whom  Dr.  Johnson  summoned 
to  the  dinner  table,  has  his  counterpart  in  the  person  of  the 
Government's  special  counsel  in  this  case. 

This  must  be  my  excuse  for  whatever  in  my  argument  on 
the  facts  may  appear  too  elaborate  or  minute. 
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PART     FIRST. 

From  the  Discovery  of  the  Mike,  in  Novembee,  1845, 

UNTIL    IT    CAME    INTO    THE    POSSESSION    OF   JAMES    ALEX- 
ANDER PORBES,  ABOUT   SEPTEMBER,  1846. 

I.  In  the  month  of  October,  1845,  Andres  Castillero,  in 
company  with  General  Castro,  started  from  Monterey  to  visit 
General  M.  G.  Vallejo,  Commandant  of  the  Frontiers  of  the 
North,  who  resided  at  Sonoma,  and  also  Captain  Sutter,  at  his 
establishment  of  New  Helvetia.  In  company  with  them  were 
several  of  their  countrymen.  They  traveled  with  an  escort  of 
fifteen  or  twenty  soldiers.  Castro  was  Commandant- General  of 
California;  Castillero  was  Captain  of  permanent  cavalry  in  the 
Mexican  army,  and  a  Commissioner  from  the  Central  Govern- 
ment to  the  Departn>ent  of  California,  charged  with  public 


Their  common  purpose  in  visiting  General  Vallejo  was  to 
concert  measures  for  the  defense  of  California,  Castillero  had 
the  further  object  of  endeavoring  to  purchase  from  Oapt.  Sut- 
ter his  Fort,  and  the  entire  establishment  of  New  Helvetia,  for 
the  Mexican  Government. 

Their  road  lay  through  San  Jos^,  Santa  Clara,  Yerba  Buena, 
Sonoma,  to  Sutter's  Fort  While  traveling  from  Monterey  to 
Santa  Clara,  Castillero,  who  had  some  knowledge  of  chemistry 
and  rnineralogy,  delayed  his  party  by  looking  for  minerals  in 
the  hilla  on  either  side  the  road.  When  they  came  near  Santa 
Clara,  Gen.  Castro,  who  was  a  native  of  California,  remember- 
ing to  have  heard  from  his  childhood  of  a  mineral  deposit  near 
by,  the  nature  of  which  had  remained  unknown,  told  Castillero 
of  it,  and  suggested  that  he  might  visit  the  spot  then,  or  wait 
until  their  return  from  Sutter's  Fort.  Castillero  preferred  to 
examine  the  mineral  forthwith. 

"In  consequence  of  this,"  says  Castro  \_Transcript,  2613], 
"  immediately  on  our  arrival  at  Santa  Clara,  Castillero  tooli  a 
little  cart  and  went  to  the  mine  (which  had  been  called  Cha- 
boya's  mine).     He  got  out  some  minerals  and  made  an  assay. 


>yGooglc 


26 

He  found  a  little  gold  and  silver,  and  a  very  small  quantity  of 
quicksilver ;  but  he  considered  this  latter  of  no  importance, 
there  was  so  little  of  it.  We  then  continued  our  journey  to 
Sonoma  and  Sutter's  Fort,  as  I  have  stated." 

"  In  the  early  days  of  November,  1845,"  this  party,  says 
General  Vallejo  [Transcript,  2597],  reached  Sonoma.  "Cas- 
tillero's  business  with  me  was  political  and  military.  He  was 
there  on  his  way  to  Sutter's  Fort,  whither  he  went  accompa- 
nied by  Gen.  Castro,  Col.  Prudon,  Mr.  Leese,  and  the  officers 
of  whom  I  have  spoken.  His  object  in  going  to  Sutter's  Fort 
was  to  purchase  the  establishment  of  Sutter's  Port  for  the 
Mexican  Government.  While  he  was  in  Sonoma  on  that 
occasion,  he  stood  godfather  for  my  son  Uladislao,  who  was 
baptized  on  the  6th  November,  1845.  I  have  with  me  a  cer- 
tificate of  his  baptism,  which  is  signed  by  the  priest,  and  also 
by  General  Castro  and  Victor  Prudon,  as  witnesses.  This  cer- 
tificate is  dated  7th  November,  1845. 

"  Mr.  John  Bidwell,  who  in  the  year  1845  was  Oapt.  Sutter's 
secretary  and  book-keeper,  kept  a  journal,  in  which  were  noted 
the  principal  arrivals  and  departures,  and  other  matters  of 
interest  occurring  at  the  Fort,  The  entry  for  the  Hth  Novem- 
ber is  as  follows ;  "  Tuesday,  11th  November,  1845.  Arrived, 
Jos^  Castro,  Prudon,  Leese,  and  Mexican  Commissioner  (mean- 
ing Castillero),  with  an  escort  of  about  flfEeen  men.  Fired  a 
salute  of  seven  cannon." — Transcript,  2642. 

Mr,  Jacob  P.  Leese  joined  the  party  at  Sonoma,  and  accom- 
panied them  to  Sutter's  Fort  as  interpreter.  In  his  deposition, 
[Transcript,  1103],  he  says:  "  I  left  Sonoma  with  them  to  visit 
Sutter's  establishment,  which  was  called  New  Helvetia.  Mr,  Cas- 
tillero informed  me  that  the  Mexican  Government,  having  be- 
come jealous  of  Sutter's  establishment  on  the  frontier,  had  direct- 
ed him,  Castillero,  to  endeavor  to  purchase  out  Sutter's  estab- 
lishment for  the  Mexican  Government.  The  object  of  Gen,  Cas- 
tro, on  this  visit,  was  to  induce  the  foreigners  to  come  down 
nearer  the  settlement,  offering  them  lands  if  they  would  do  so. 
I  acted  as  interpreter  between  Captain  Sutter,  General  Castro, 
and  Castillero,  The  negotiations  failed,  because  Castillero  in- 
sisted, as  a  condition  of  the  purchase  by  the  Mexican  Govern- 
ment, that  Captain  Sutter  should  leave  the  country,  to  which 
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lie  would  not  consent,  though  he  was  willing  to  sell.  Another 
difficulty  in  the  way  was,  that  Oastillero  offered  to  pay  in  drafts 
on  Mazatlan  and  Mexico,  having  no  cash,  while  Sutter  insisted 
on  receiving  the  price  in  cash.  I  understood  from  Castillero 
that  the  Mexican  Oovernment  was  desirous  of  breaking  up 
Sutter's  establishment  in  the  north,  on  account  of  its  consisting 
almost  entirely  of  foreigners.  *  *  We  had  only  one  interview 
with  Sutter,  and  that  was  on  the  evening  of  our  arrival.  On 
the  next  morning,  after  General  Castro  had  made  a  speech  to 
the  foreigners,  explaining  tie  object  of  his  visit,  as  I  have 
stated  it,  he  and  Castillero  left  the  Fort  on  their  return  to  Santa 
Clara,  by  way  of  the  Cosumnes  Eiver.  I  remained  at  the  Fort 
all  that  day,  and  left  the  next  morning  for  Sonoma  by  the 
route  we  had  taken  to  the  Fort." 

The  departure  of  Castro  and  his  party  from  Sutter's  Fort  on 
Wednesday,  12th  November,  1845,  is  noted  in  Eidwell's  jour- 
nal.    See  his  Depo.  ans.  6,  Frans.  2642, 

"Ou  our  return  to  Santa  Clara,"  says  General  Castro,  "Cas- 
tillero made  further  assays  (of  the  mineral).  He  remained  at 
Santa  Clara,  and  I  went  on  to  Monterey.  It  was  then  that 
Castillero  discovered  the  large  quantities  of  quicksilver.  He 
denounced  the  mine  as  a  quicksilver  mine,  and  established  a 
company  to  work  it,  of  which  I  was  a  member,  having  four 
shares  in  the  mine. — S^o.  ans.  7,  Trans.  2612. 

It  would  appear  from  the  articles  of  partnership,  which  are 
dated  2d  November,  1845,  that  the  company  was  formed  be- 
fore CastiUero  and  his  party  left  Santa  Clara  for  Sonoma  and 
Sutter's  Fort.  By  these  articles  of  partnership  Castillero  re- 
serving one  half  the  mine  for  himself,  distributed  the  other 
half  equally  between  the  following  persons  :  first.  General  Cas- 
tro; second,  the  Robles  brothers;  and  third,  Padre  Eeai  — 
Trans.  314,  799. 

H.  Some  days  after  Castillero's  return  to  Santa  Clara,  to 
wit,  on  the  22d  November,  1845,  he  represented  his  discovery 
to  the  Alcalde  Antonio  Maria  Pico,  and,  describing  the  mine 
as  containing  silver  with  a  ley  of  gold,  prayed  that  possession 
of  it  might  he  delivered  to  him. — Trans.  312,  795. 

A  few  days  after  Mr.  Leese  returned  from  Sutter's  Fort  to 
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Sonoma,  which  must  have  been  on  the  14th  or  15th  of  Novem- 
ber, 1845,  he  went  on  "business  to  the  neighborhood  of  the 
Puehlo  of  San  Jos^,  from  which  the  Mission  of  Santa,  Clara  is 
only  three  miles  distant.  "About  the  latter  part  of  November 
or  first  of  December,  1845,"  to  let  Mr.  Leese  relate  the  history 
in  his  own  words:  "I  went  into  the  Mission  of  Santa  Clara  to 
dine  with  Padre  Eeal  of  the  Mission.  Mr.  Castillero  was  there. 
Our  general  conversation  through  dinner  was  about  this  mine, 
and  of  the  experiments  which  Castillero  had  been  trying  to  find 
out  what  the  mineral  was.  He  made  a  remark,  and  said  he 
thought  he  knew  what  it  was ;  if  it  was  what  he  supposed  it 
was  he  had  made  his  fortune.  We  were  anxious  to  know  what 
it  was.  He  got  up  from  the  table  and  ordered  a  servant  to 
pulverize  a  portion  of  this  ore.  After  it  was  pulverized,  he  or- 
dered the  servant  to  bring  in  a  hollow  tile  full  of  lighted  coals. 
He  took  some  of  the  powdered  ore  and  threw  it  on  the  coals. 
After  it  got  perfectly  hot  he  took  a  tumbler  of  water  and 
sprinkled  it  on  the  coals  with  his  fingers.  He  then  emptied 
the  tumbler  and  put  it  over  the  coals  upside  down ;  then  took 
the  tumbler  off  and  went  to  the  light  to  look  at  it ;  then  made 
the  remark  that  it  was  what  he  supposed  it  was— quicksilver. 
He  showed  all  who  were  there  the  tumbler,  and  found  that  it 
■was  frosted  with  minute  globules  of  the  metal,  which  Castillero 
collected  with  his  finger,  and  said  it  was  quicksilver.  He  then 
said,  to-morrow  he  would  test  it  thoroughly  and  find  out  what 
it  was  worth.  He  considered  it  very  rich,  on  account  of  the 
we^ight  of  the  ore ;  and  if  it  proved  as  rich  as  the  quicksilver 
mines  in  Spain,  that  the  Mexican  Government  had  offered  to 
any  one  for  the  discovery  of  sueh  a  mine,  in  the  Eepublic  of 
Mexico,  one  hundred  thousand  dollars." — Trans.  1102. 

This  discovery  Castillero  immediately  communicated  to  his 
coDipadre,  Gen.  Vallejo,  in  a  letter  dated  Santa  Clara,  December 
2  1845,  in  which  he  says:  "  While  awaiting  the  time  for  my 
departure  for  the  interior  of  the  Eepublic,  I  have  employed 
myself  as  a  miner  at  a  place  five  leagues  from  here,  on  the 
lands  of  the  retired  sergeant  Don  Jos^  Eeyes  Berreyesa,  and 
with  good  prospects,  having  extracted  from  one  same  vein 
quicksilver,  silver  and  gold  in  surpassing  quantities ;  and  I  be- 
lieve that  five  or  six  mines  of  the  same  kind  will  be  discovered. 
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I  send  jon  three  assays;  tlie  largest  of  an  onnco  of  ore,  the 
second  of  three-quarters,  and  the  smallest  of  half  an  ounce  of 
ore,  all  picked."— Fbi%y»  Defo.  am.S,  and  MchOit  No.  1 
Tran^.  2597,  2603. 

As  soon  as  this  discovery  of  the  remarkaUe  richness  of  the 
ore  in  quicksilver  was  made,  to  wit,  on  the  3d  of  December, 
1845,  Castillero  made  the  fact  known  to  the  Alcalde  in  a  writ- 
ten communication  of  that  date,  and  requested  that  this  second 
representation  might  be  added  to  the  first.— li-oas.  312,  795. 

These  two  representations  of  the  22d  of  Movember  and  3d 
of  December,  1845,  constitute  what  is  known  in  the  Spanish 
and  Mexican  laws  as  the  Eegistry  of  the  Mine,  which  is  the 
fundamental  title  of  the  mine. 

On  the  lOlh  of  December,  1845,  Castillero  addressed  a  letter 
to  Governor  Pio  Pico,  informing  him  of  the  discovery  and  de- 
nouncement of  the  mine,  and  sent  him  at  the  same  time  sam- 
ples of  the  quicksilver.  This  original  letter,  and  these  sam- 
ples, were  sent  by  the  Governor  to  the  Minister  of  Eelations  of 
Mexico,  through  the  hands  of  Kr.  Oovarrubias.- &<jns  1805 
2606,  2232.  ' 

On  the  15th  December,  1845,  Castillero  addressed  another 
letter  to  the  Governor,  conveying  the  same  information.  The 
original  letter  is  in  the  Government  archives.— 7>am  2552. 

On  the  21st  December,  1845,  Castillero,  in  a  letter  of  that 
date  to  General  Vallejo,  informs  him  that  "  from  twenty  amSos 
of  ore  we  have  extracted  thirty  pounds  of  quicksilver ;  and  I 
estimate  tlie  yield  is  one  quinial  (100  pounds)  per  day  "—Trans 
2598,  2604. 

On  the  SOlh  December,  1845,  Manuel  Castro,  Prefect  of  the 
Second  District,  advises  the  Governor  of  Oastillero's  discovery, 
and  that  he  is  working  the  mine,  Castro's  original  letter  is  in 
the  archives,  and,  also,  a  copy  of  the  Governor's  reply  —Tram 
2546,  2582. 

III.  Immediately  after  the  discovery  and  registry  of  the 
mine,  Castillero  proceeded  to  open  the  vein,  and  employed  a 
superintendent  and  laborers  to  dig  the  pit— called  the  poso  de 
jjosmon— preparatory  to  the  act  of  the  Alcalde  in  giving  pos- 
session. For  this  purpose  he  employed  Mr.  William  G  Chard 
4  ' 
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a  native  of  Columbia  Courity,  New  York,  and  at  this  day  one 
of  the  worthiest  and  most  prosperous  citizens  of  California. 

Mr.  Chard  says :  "  I  was  employed  in  and  about  the  mine  in 
1845.  I  was  employed  first  by  Mr.  Castillero  and  the  priest 
Don  Jos^  Maria  Real.  I  went  up  there  to  open  the  mine,  I 
forget  exactly  what  time  of  the  year  it  was  ;  I  hardly  know 
whether  it  was  in  November  or  December,  1845  ;  I  think  it 
was  in  one  of  those  two  months," — Trans.  1069. 

"  First,  Mr,  Castillero  employed  me ;  after  him,  Padre  Real ; 
and  after  him,  James  Alexander  Forbes."  [Gross-examination, 
Trans.  1071].  "  We  had  a  shanty-house  built  of  brush  (while 
living  in  the  mountains) ;  it  was  the  wet  season  before  we  got 
away  from  there,  and  I  believe  it  rained  some  before  I  went 
there."  {Direct  exam,  res.,  Trans.  1079].  When  living  on  the 
hill  he  "  (Castillero)  was  coming  and  going.  The  longest  time 
he  staid  there  at  one  time  was  six  or  eight  days." — Direct  exam, 
res.,  TVans.  1083. 

Whilst  Mr.  Chard  was  living  up  at  the  mine,  and  before  he 
went  down  to  the  creek  where  the  reducing  establishment  was 
built,  quicksilver  was  extracted  in  gun-barrels.  "  We  formed 
a  little  furnace  in  the  bank,  and  charged  the  gun-barrels  with 
ore  and  put  them  over  the  furnace,  stopped  the  touch-hole,  the 
muzzle  dipped  into  a  pan  or  bucket,  or  something  else — there 
were  three  or  four  gun -barrels— made  a  fire  under  and  over 
the  gun-barrels.  I  think  we  were  working  with  the  gun-barrels 
at  the  time  they  gave  possession.  I  think  we  continued  work- 
ing .with  the  gun-barrels  after  the  possession  for  a  little,  but  not 
much.  It  was  a  slow  process — could  not  use  the  gun-harrela 
after  they  would  get  corroded— would  get  from  one-half  to  one 
ounce  of  quicksilver  out  of  each  barrel.  I  think  that  was  all 
we  got  out  (prior  to  the  possession),  except  a  little  gotten  out 
at  the  Mission  in  the  same  way.  Got  the  ore  out  of  the  cave. 
Don't  recollect  from  what  part  of  the  cave.  The  Indians  got  it 
out.  The  cave  was  red  with  it.  I  directed  the  Indians  in  tak- 
ing out  the  ore  when  Castillero  was  not  there.  He  stopped 
there  when  I  first  went  up  there." — Oross-exam.  res.  Trans.  1082. 

In  answer  to  the  question  by  the  counsel  for  the  Government, 
as  to  the  time  when  these  experiments  with  the  gun-barrel  were 
made,  whether  before  or  after  they  came  up  to  the  mine  to  give 
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possession,  Mr.  Chard  says  :  "  This  was  the  first  thing  we  did 
after  we  went  up  there,  before  the  giving  of  possession  of  tho 
mine." — Oross-exam.  Trans.  1078. 

This  witness  also  states  that  he  remembers  when  the  posses- 
sion of  the  mine  was  given  ;  that  it  must  have  been  in  Decem- 
ber, 1845,  or  January,  1846 — cannot  positively  state  which, 
"Pico  was  there— his  name  is  Antonio,  I  think.  I  forget 
whether  he  was  Alcalde  or  not.  Snnol  was  there,  and  Noriega. 
I  know  them  all,  but  cannot  think  of  their  names.  Berreyesa 
was  there— -the  old  man  Berreyesa,  who  got  killed  in  the  time 
of  the  war,  over  in  Sonoma.  Do  not  remember  the  names  of 
the  others."  Do  you  remember  whether  Jos^  Fernandez  was 
there  ?  "  Yes,  he  was — he  used  to  live  on  the  creek,  on  the  road 
to  Santa  Gtmz.''^— Trans.  1069. 

Mr.  Chard  does  not  recollect  to  have  seen  Oastillero  on  the 
ground  at  the  time  possession  was  given  ;  but  this  is  not  sur- 
prising, for,  as  the  witness  says,  Castillero  was  coming  and 
going  all  the  time  he  lived  up  at  the  mine,  and  on  one  visit 
staid  there  as  much  as  six  or  eight  days.  After  the  lapse  of 
thirteen  years,  it  is  natural  that  a  witness,  whose  memory  is  not 
very  good,  should  remember  only  such  persons  present  at  the 
possession  as  he  was  not  accustomed  to  see  there  frequently. 

On  the  30th  December,  1845,  Alcalde  Pico  gave  Castillero 
juridical  possession  of  the  mine,  and  also  granted  him  3000 
varas  in  all  directions  from  the  mouth  of  the  mine.  The  assist- 
ing witnesses  were  Antonio  Suflol  and  Jos(3  Noriega. — See 
their  (Repositions,  Trans.  23,  2803;  25,  2718;  also  d^osition 
of  Josi^  Fernandez,  who  was  present. — Trans.  599, 

Mr.  Chard  remained  at  the  mine  three  or  four  weeks  after  the 
possession  was  given,  and  then  removed  down  to  the  creek, 
where  he  built  a  log-house,  a  blacksmith-shop,  and  a  furnace. 
Direct  exam,  res,  TVans.  1080, 

Mr.  Chard's  account  of  his  operations  at  the  mine  and  hacir 
mda,  or  reducing  establishment,  must  be  interrupted  at  thia 
place  to  make  room  for  a  relation  of  Col.  Fremont's  visit  to  the 
mine,  on  or  about  the  22d  January,  1846, 

Col,  Fremont,  who  was  at  that  time  a  Captain  in  the  Topo- 
graphical Engineers,  conducted  a  survey  under  the  orders  of 
his  Bureau,  the  immediate  object  of  which  was  to  ascertain  tho 
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moat  direct  route  across  the  continent.  "With  the  report  of  this 
survey  our  country  and  the  whole  scientific  world  is  familiar. 
Col.  Fremont's  character  places  his  testimony  beyond  the 
reach  of  suspicion  and  calumny.  I  presume  the  Government's 
special  counsel  will  make  no  assault  on  it — ^a  position  of  rare 
immunity,'  and  such  aa  is  enjoyed  only  by  that  of  Robert  Bir- 
niel  Benito  Diaz!  I  and  Jamea  Alexander  Porbea  !  1 1  theGov- 
ernment'a  favorite  witnesses  and  sole  reliance.  Humbly  beg- 
ging Col.  Premontrs  pardon  for  mentioning  his  name  on  the 
same  day  with  those  of  these  three  worthies,  I  proceed  to  give, 
in  his  own  words,  the  account  of  his  visit  to  the  mine. 

On  or  about  the  10th  day  of  December,  1845,  we  reached 
Sutter's  Port.  I  remained  there  about  four  days.  On  the  14th 
of  the  same  month  I  left  the  Fort  and  traveled  to  the  head  wa- 
ters of  King's  River,  with  the  object  of  meeting  the  main  body 
of  my  party,  which  I  had  left  at  Walker's  Lake.  Returning,  I 
reached  Sutter's  Fort  on  the  loth  January,  184S.  I  remained 
there  four  days,  and  on  the  19th  left  the  Embarcadero  (now 
Sacramento  City)  in  Capt.  Sutter's  launch,  accompanied  by 
eight  of  my  party,  for  Yerba  Buena,  now  the  City  of  San  Fran- 
cisco, where  we  arrived  in  the  course  of  a  day  or  two.  If  my 
memory  serves  me,  we  reached  San  Francisco  on  the  20th. 
As  the  river  was  high  at  that  time,  we  had  the  advantage  of 
the  current,  and  so  made  a  quick  passage. 

Capt.  William  A.  Leidesdorff  and  Capt.  William  Hinckley 
were  the  principal  acquaintances  I  made  in  Yerba  Buena.  I 
was  there  but  a  short  time.  I  became  quite  well  acquainted 
with  Captains  Leidesdorff  and  Hinckley. 

AJDout  that  time  I  visited  the  Pueblo  of  San  Jos^  with 
Capt.  Hinckley.  I  had  arranged  with  Capt.  Leidesdorff  to  go 
with  him  to  Monterey,  and  having  a  day  or  two  of  leisure  be- 
fore he  could  be  ready,  Capt.  Hinckley  offered  to  go  with  me 
to  see  the  quicksilver  mines  near  San  Jos6,  which  Captains 
Leidesdorff  and  Hinckley  had  mentioned  to  me  as  an  object  of 
interest,  and  as  having  been  recently  discovered.  I  left  Yerba 
Buena  on  or  about  the  2l3t  January,  1846,  at  one  o'clock,  P.  m., 
in  a  whale-boat.  We  reached  the  Embarcadero,  now  Alviso, 
about  day-break  the  next  morning.  There  we  procured  horses 
and,  passing  through  San  Jose,  reached  the  mine  on  the  same 
day.     These  dates  are  as  nearly  accurate  as  I  can  make  them. 

I  think  no  one  went  with  me  to  the  mine  but  Hinckley. 
We  arrived  there,  I  should  think,  about  noon.  At  the  mine 
Captain  Hinckley  introduced  me  to  Mr.  Castillero,  the  owner 
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of  the  mine,  who  showed  me  about— showed  me  the  excavation 
from  whence  he  had  taken  the  ore— and  gave  me  two  or  three 
specimena  of  the  ore,  some  of  which  I  brought  away. 

Before  visiting  the  mine,  Capt.  Leidesdorff  and  myself  had 
had  some  conversation  together  with  regard  to  purchasing  the 
mine.  When  there,  I  spoke  sH^htly  with  Caatillero  on  the 
subject,  and  Mr.  Hinckley  also  said  something  to  him  at  greater 
length,  tending  to  the  same  end,  but  Gastiilero  was  not  at  all 
disposed  to  converse  about  selling.  , 

At  this  time,  I  think,  Caatillero  was  engaged  in  building  a 
house  below  in  the  valley,  to  be  used  for  the  occupation  of  him- 
self or  workmen.  He  also  went  through  the  process,  roughly, 
of  extracting  the  quicksilver  from  the  ore,  by  putting  some  on 
red-hot  iron  and  collecting  the  fumes  in  a  cup.  We  remained 
there  perhaps  some  two  hours. 

Ques.  9.— As  I  presume  about  that  time  you  were  a  stran- 
ger to  the  Spanish  laws  on  the  subject  of  mining,  perhaps  your 
curiosity  was  excited  to  learn  something  on  that  subject:  you 
will  please  to  state  whether  you  received  any  information  as  to 
the  mode  m  which  titles  to  mines  were  then  aoq^uired,  and 
what,  if  any,  steps  had  been  taken  by  Castillero  in  acquiring 
the  ownership  of  his  mine. 

Aiis.—l  learned  from  Castillero  that  he  held  the  mine  under 
a  denouncement.  I  then,  for  the  first  time,  became  acquainted 
with  the  Spanish  system  of  acquiring  mines  by  denouncement. 
Whether  I  learned  this  in  answer  to  questions  propounded  by 
me  to  Caatillero,  or  whether  he  volunteered  the  statement,  I  do 
not  now  remember.  The  impression  distinctly  and  strongly 
remained  upon  my  miod,  as  a  piece  of  knowledge  acquired  at 
that  time,  and  which  I  afterwards  made  use  of  in  this  State 
during  my  operations  in  1849. 

Thadiscoyery  of  gold  in  the  rock  was  first  made  iu  1849, 
on  my  Mariposa  tract ;  it  was  considered  that  that  discovery- 
was  the  first  of  the  kind  in  California.  In  the  uncertainty  re- 
specting titles  in  California  which  then  existed,  I  denounced  the 
mine  _  before  Judge  Geary  in  San  Francisco ;  before  Alcalde 
May  in  San  Jos^,  and  before  the  Alcalde  in  Stockton,  wiiose 
name  I  do  not  remember.  That  vein  ia  now  known  as  the  Old 
Mariposa,  or  Fremont  vein,  near  the  town  of  Mariposa.  I 
made  these  denouncements  entirely  upon  the  information  which 
I  denved,  at  the  time  spoken  of,  from  Castillero.  When  I  left 
California,  in  1847,  the  gold  placers  had  not  been  discovered ; 
I  heard  of  it  as  T  was  leaving  the  western  frontier  of  the  Uni- 
ted States,  in  1848,  to  return  to  California,  where  I  arrived  in 
the  spring  of  1849. 

Ques.  10. — When  did  you  return  from  the  mine  to  Yerba 
Euena ;  how  long  did  you  remain,  and  where  go  to  from  there  ? 
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Ans. — I  returned,  directly  from  the  mine  to  Yerba  Buena, 
■wHch  place  I  left  about  sundown  of  the  24th  of  January,  1846, 
in  company  with  Capt.  Leidesdorff  and  Capt.  Hinckley, — 
remained  that  night  at  Sanchez  Ranch.  In  the  morning  Capt. 
Hinckley  returned  to  Yerba  Buena,  and  Capt.  Leidesdorff  and 
myself  continued  our  journey  to  San  Jos^,  where  we  stopped 
for  the  night  at  Sufiol's  house.  The  next  night  we  spent  with 
Mr.  G-omez,  in  the  Canada  San  Juan ;  and  the  day  following, 
the  27th,  we  reached  Mr.  Larkin'a  house,  at  Monterey.  I  there 
called  on  Gen.  Castro,  and  the  Prefect  Manuel  Oaatro. 

Ques.  11.— After  your  visit  to  the  mine,  did  you  converse 
w-ith  Capt.  Leidesdorff  respecting  the  purchase  of  the  mine  ? 

Atis. — I  did.  On  the  journey  to  Monterey  I  talked  the  sub- 
ject over  with  him,  hut  the  amount  required  was  larger  than 
my  means.  At  that  time  the  mine  was  exceptional  to  any 
other  kind  of  property ;  everything  else — such  as  land,  cattle, 
etc. — being  very  low,  and  of  little  exchangeable  value ;  while 
the  mine  was  considered  as  something  of  immenpe  value,  com- 
pared with  other  property.  Thirty  thousand  doJlars,  which 
was  the  sum  for  wuich  Ijeidesdorff  supposed  the  mine  might 
be  purchased,  was  considered  an  immense  sum  of  money  in 
California  in  those  days.  This  circumstance  gave  great  promi- 
nence to  the  mine, 

Ques.  12.— Since  January,  1846,  have  you  ever  been  to 
the  mine  ? 

Ans.—l  think  not.     I  have  been  in  its  neighborhood. 

Ques.  13.— What  was  the  name  of  the  mine  in  January, 
1846;  do  you  remember? 

Ans. — I  do  not  remember  that  I  heard  it  designated  other 
than  the  quicksilver  mine.  I  never  at  that  time  heard  it  called 
the  Almaden,  so  far  as  I  can  recollect.  This  latter  designation 
stands,  in  my  mind,  as  one  subsequently  given, 

{Trans.  2678.] 

We  nowre-sume  Mr,  Chard's  testimony.  This  witness  re- 
mained in  the  employment  of  the  owners  of  the  mine  from  the 
time  he  first  went  to  open  it,  in  November  or  December, 
1845,  until  August  or  September,  1846.  He  was  first  em- 
ployed at  the  mine  itself,  which  is  some  thousand  or  twelve 
hundred  feet  above  what  he  calls  the  creek.  He  went  there 
to  open  the  mine.  He  superintended  the  labors  of  the  Indians. 
While  so  engaged,  the  possession  of  the  mine  was  given. 
Three  or  four  weeks  after  that  event  he  went  down  on  the 
creek,  where  he  constructed  a  simple  reducing  establishment. 
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During  his  stay  there,  he  says,  "  I  was  building  houses ;  I 
built  a  furnace  and  smelted  the  ore ;  got  out  some  quicksilver, 
I  should  judge  tkree  or  four  tons  of  quicksilver  in  the  pot ;  it 
was  one  of  a  whaler's  try-pots.  "We  burnt  it  out  under  try- 
pots  ;  that  is,  we  first  made  a,  well,  and  put  at  the  bottom  of  it 
a  trough  fall  of  water ;  thcu  we  had  part  of  a  copper  still, 
which  went  dowu  into  the  water  in  the  trough,  and  there  were 
bars  of  iron  laid  across  the  mouth  of  the  well,  and  the  ore  piled 
on  top  of  them ;  made  the  pile  the  size  of  the  pot,  and  covered 
it  with  the  pot  turned  upside  down;  we  then  piled  the  wood 
on  the  top  of  and  around  the  pot,  set  Are  to  the  wood,  and  in 
that  way  we  got  out  from  three  to  four  tons.  The  top  of  the 
copper  still  was  attached  and  came  up  to  the  iron  bars  over  the 
top  of  the  well,  and  the  vapor  was  forced  through  the  pipe  into 
the  water  by  heat." — TraTis.  1070, 

He  testifies  that,  according  to  the  best  of  his  recollection, 
while  he  was  at  the  mine  and  reducing  establishment,  that  is 
to  say,  from  December,  1845,  to  August,  1846,  there  were 
employed  on  an  average,  at  both  places,  about  ten  or  twelve 
men,  principally  Indians.  Only  one  white  man,  besides  him- 
self, was  employed, — a  blacksmith,  whom  they  used  to  call 
"  Old  Billy."— iJjreci  UJxam.  Tram.  1069. 

We  have  been  thus  far  particular  in  citing  the  testimony  of 
Mr.  Chard,  because  he  is  a  witness  upon  whose  statements 
perfect  reliance  may  be  placed ;  and  for  the  further  reason, 
that  he  gives  us  a  history  of  the  operations  at  the  mine,  from 
a  period  anterior  to  the  act  of  possession,  down  to  and  beyond 
the  military  occupation  of  the  northern  part  of  California  by 
the  Americans. 

TV.  Castillero  having  thus  discovered,  registered  and  opened 
the  mine,  obtained  juridical  possession  of  it,  and  started  its 
operations  (on  a  simple  and  small  scale,  it  is  true,  yet  in  the 
only  manner  that  the  resources  of  California  in  those  days 
would  permit,)  embraced  the  first  opportuoity  of  making 
known  his  discovery  to  the  Mexican  Government,  This 
occurred  in  the  departure  of  the  brig  Hannah,  on  the  7th 
March,  1846,  from  the  port  of  Monterey  for  Mazatlan,  She 
arrived  in  Monterey  about  the  middle  of  Tebruary,  1846,  as 
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we  may  infer  from  Castillero's  letter  to  General  Vallejo,  of  the 
21st  of  that  month,  by  which  the  latter  is  informed  that  a  brig- 
antine-sohooner  had  arrived,  briaging  communications  from 
the  Government  to  Castillero  and  General  Castro.  "  Thia 
yessel,"  Castillero  adds,  "  will  sail  shortly,  and  will  carry  com- 
munications of  what  has  occurred  lately.  Myself  or  Pifla  will 
leave  in  it,  or  both  together.  I  am  only  detained  waiting  the 
arrival  of  the  division,  which  may  reach  here  in  a  day  or  two. 
Tell  me  what  commands  you  have  for  the  capital,  and  I  shall 
execute  them  faithfully  in  person,  or  order  Pina  to  do  bo,  as 
the  circumstances  may  be." — Vall^'o's  Dep.  arts,  5,  Trans.  2605. 

In  this  letter  Castillero  informs  Vallejo.  that  the  Republic  is 
in  perfect  peace.  In  his  letter  of  the  11th  March,  1846,  to 
General  Vallejo,  Castillero  informs  him  that  "  Pifla  embarked 
on  the  4th  of  this  month,  in  Monterey,  and  was  dispatched  in 
perfect  order.  He  will  travel  post  to  Mexico"  [Trans.  2605]. 
Castillero  wrote  this  letter  in  Santa  Clara.  The  vessel  (Hannah) 
had  not,  as  he  supposed,  sailed  on  the  4th  of  March.  Her  de- 
parture was  delayed  at  the  instance  of  the  American  Consul  at 
Monterey,  Thomas  0.  Larkin,  Esq.,  for  several  days,  to  enable 
Captain  Premont  to  send  home  his  dispatches.  The  Hannah 
sailed  from  Monterey  for  Mazatlan  on  the  7th  March,  1846. 
[See  Vallefo's  Dep.  Trans.  2605,  Mch.  No.  4  ;  Swasey's  Dep.  Trans. 
2659,  Exh.  No.  1 ;  F.  LarUn's  Dep.  Trans.  3018].  She  arrived 
at  Mazatlan  April  1st,  1846. — See  Castillo  y  Lanzas^  Dep.  ans. 
687,  Trans.  2353. 

Concerning  the  person  named  Pifia,  of  whom  Castillero 
apea5:s.  General  Vallejo  says :  "  He  was  Lieutenant  {Alferez) 
of  the  Permanent  Cavalry.  He  was  for  a  long  time  adjutant, 
and  was  a  most  excellent  officer  of  artillery.  I  know  that  he 
left  California  in  1846,  and  never  returned.  I  have  heard,  and 
believe,  that  he  was  killed  at  the  battle  of  Cerro  Gordo.  His 
name  was  Lazaro  Piaa."— JVans.  2599. 

By  this  officer,  who  was  under  Castillero's  orders,  and  who 
was  dispatched  by  him  to  the  Government,  Castillero  doubtless 
transmitted  the  letters  written  from  the  Mission  of  Santa  Clara, 
on  the  19th  and  22d  February,  1846,  to  the  ex-President  Her- 
rera ;  a  copy  of  extracts  from  which,  together  with  a  copy  of 
Castillero's  letter  to  Don  Tomas  Ramon  del  Moral,  dated  Mia- 
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sion  of  Santa  Clara,  February  19tli,  1846,  were  by  the  latter 
laid  before  the  Junta  de  Fomento  de  Mineria  on  or  about  the 
21st  April,  1846,  giving  them  the  first  information  of  Castil- 
lero's  discovery.  The  specimens  of  cinnabar  furnished  to  the 
Junta  at  the  same  time  by  SeSor  Moral,  were  also,  beyond 
doubt,  taken  to  Mexico  by  Sergeant  Pina. 

Castillero  in  a  short  time  followed  Pina  to  Mexico.  He 
sailed  from  Monterey  on  the  3d  April,  1846,  in  the  barque 
Don  Quixote,  John  Paty,  master,  under  charter  by  the  Mexican 
Government,  and  arrived  at  Acapulco  on  the  21st  of  that  month, 
Castillero  went  to  Mexico,  where  he  must  have  arrived  in  the 
first  days  of  May.  The  barque  remained  at  Acapnlco  till  the 
18th  May,  awaiting  his  return  to  that  place;  his  intention, 
when  he  left  there,  being  to  come  hack  in  her  to  California. 
Paly's  Dep.  ans.  4,  25  ;  Trans.  424,  427. 

Castillero'a  arrival  in  the  capital  had  been  preceded  by  the 
letters  and  specimens  which  he  had  sent  by  Pifia.  When  he 
got  there,  he  found  that  the  Junta  de  Fomento,  having  on  or 
about  the  21st  April  been  put  in  possession  of  such  parts  of 
those  lettters  as  related  to  his  important  discovery,  and  of  the 
specimens  which  accompanied  them,  had  already  caused  the 
latter  to  be  assayed  by  the  Professor  of  Chemistry  in  the  Na- 
tional College  of  Mexico,  and  ascertained  their  surprising  rich- 
iiesa;  so  that,  when  he  reached  the  Capital,  the  Government 
fully  appreciated  the  great  value  of  the  mineral  deposit 
he  had  discovered.  Accordingly,  on  the  6th  May,  1846,  he 
presented  himself  in  person  beibre  the  Junta  de  Fomento,  and 
made  a  verbal  report  concerning  the  mine,  stating  what  aid  he 
required  from  the  Government  to  develope  its  resources.  The 
Junta,  at  its  session  of  that  day,  requested  him  to  make  his 
propositions  in  writing.  On  the  12th  May,  he  handed  in  to 
the  Junta\i\&  propositions  in  the  desired  form.  They  consisted 
of  nine  articles.  The  first  six  related  to  the  advance  of  a  small 
sum  of  money,  and  certain  flasks,  by  the  Junta.  Tlic  seventh 
was,  that  the  Supreme  Government  should  approve  the  mining 
possession  which  had  been  given  him  by  the  authorities  in 
California.  The  eighth,  that  the  Supreme  Government  should 
grant  him,  as  a  colonist,  two  square  leagues  of  land  on  his  min- 
ing possession. — Trans.  1800, 
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These  propositions  were  transmitted  by  the  Junta  de  Foraenlo 
to  the  Minister  of  Justice  oa  the  14th  May,  1846,  accompanied 
by  a  bng  communication  of  that  date,  in  which  the  Junta 
recommended  and  strongly  urged  their  approval  by  the  Gov- 
ernment,[2'mM.  1798].  On  the  20th  May,  1846,  the  Minister 
of  Justice,  in  an  official  communication,  informed  the  Junta  de 
Fomento  that  the  President  had  approved  Castillero's  proposi- 
tions in  all  their  parts ;  and  that,  as  regarded  the  grant  of  two 
leagues  of  land,  the  proper  orders  had  been  sent  to  the  Minis- 
ter of  Relations  \Tran8.  1792].  On  the  same  day  the  Minister 
of  Justice  informed  the  Minister  of  Relations  that  the  President 
bad  acceded  to  Castillero's  petition  for  a  grant  of  two  leagues, 
and  directed  him  to  take  the  proper  steps  in  the  matter  \Trans. 
18'}7].  On  the  23d  May,  1846,  the  Minister  of  Relations  ad- 
dressed an  official  communication  to  the  Governor  of  California, 
in  which  he  copied  the  aforesaid  letter  from  the  Minister  of 
Justice,  and  directed  the  Governor  to  put  Oastillero  in  posses- 
sion of  said  two  square  leagues  \lkans.  65,  67,  2233].  This 
document  was  delivered  to  Castillero.  When  he  received  it,  it 
was  doubtless  his  intention  to  bring  it  to  California,  present  it 
to  the  Governor,  and  claim  the  possession  of  the  land  to  which 
it  referred.  But  the  war  intervened,  and  Oastillero  never 
returned  to  California, 

When  he  departed  from  California  in  April,  1846,  it  seems 
that  he  left  the  mine  in  charge  of  Padre  Real,  one  of  his  part- 
ners in  the  concern,  under  whom  Mr.  Chard  continued  its  oper- 
ations. Meantime,  troubles  thickened  in  California.  The 
Aniericans,  of  whom — owing  to  their  number  and  influence — 
the  Mexican  Government  had  been  for  some  time  jealous,  con- 
ceived it  necessary  to  concert  measures  for  their  common  safety ; 
and  felt  justified,  on  that  ground,  in  pursuing  the  aggressive 
plan  of  declaring  California  independent  of  the  Mexican  Gov- 
ernment. This  was  done  in  Sonoma  early  in  June,  1846.  The 
Bear  flag  was  raised.  Civil  war  existed.  Several  prominent 
Calilbrnians  were  made  prisoners.  I  find  in  Bidw^ll's  journal, 
under  date  of  Tuesday,  June  16th,  1846,  the  following  curt 
entry ;  "  Arrived,  E.  Merritt  and  Carson  from  Fremont's  camp 
with  news  of  Sonoma  being  occupied  by  the  Americans.     Ar- 
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rived  in  the  evening,  as  prisoners,  General  Vallejo,  Salvador 
Vallejo,  Prudon,  and  Leese." 

On  the  7th  July,  1846,  the  American  flag  was  hoisted  at 
Monterey, 

Three  or  four  days  after  that  event,  Gen.  Jos^  Castro,  the 
Commandant- General  of  California,  who  was,  aa  we  have  seen, 
one  of  the  partners  in  the  mine,  left  the  Salinas  plains,  near 
Monterey,  on  his  march  to  Los  Angeles.  He  left  Los  Angeles 
on  the  10th  of  August,  1846,  and,  traveling  through  the  De- 
partments of  Sonora  and  Sinaloa,  reached  the  City  of  Tepic,  in 
the  Department  of  Jalisco,  where  he  remained  until  the  begin- 
ning of  1848.  In  February  or  March  of  that  year,  he  returned 
to  California.  While  in  Tepic — that  is  to  say,  in  the  months 
of  March,  April  and  May,  18i7— he  sold  his  entire  interest  in 
the  mine  to  Mr.  Alexander  Forbes. — Caslro's  Dep.  Trans.  151, 
160,  2615. 

Just  before  Monterey  was  taken  by  the  American  forces, 
Gen.  Castro  signed  two  papers  relating  to  the  mine.  The  first 
in  the  order  of  dates,  a  power  of  attorney  to  the  Priest  Eugene 
McNamara,  authorizing  him  to  contract  with  an  English  com- 
pany for  the  habiliCadon  or  working  of  the  mine,  dated  Monte- 
rey, 12th  June,  1846 ;  the  second,  a  petition  to  the  Alcalde 
Dolores  Pacheco,  of  San  Jos6,  dated  27th  June,  1846,  on  which 
is  written  a  marginal  decree,  in  the  handwriting  of  Salvio  Pa- 
checo, brother  of  Dolores,  signed  by  the  latter,  and  dated  29th 
June,  1846.  This  petition  will  be  noted  more  fully  in  another 
place.— Owiro'a  Dq>.,  am.  10,  SO,  31,  Trans.  2612. 
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PART    SECONT). 

Feom  September,  1846,  to  the  time  that  Robert  Walkm- 
shaw  took  possession,  in  apbil,  18i7. 

I.  About  the  time  of  the  occupation  of  California  by  the 
American  forces,  and  in  conseq^uence  of  that  event,  as  the  eourt- 
sel  for  the  Government  contends  with  so  much  pertinacity, 
Padre  Real  turned  over  the  possession  of  the  mine  and  the 
control  of  its  affairs  to  Mr.  James  Alex.  Forbes,  Her  Britannic 
Majesty's  Vice  Consul  for  California,  with  a  view  to  sueh  pro- 
tection as  a  guardianship  so  powerful  might  afford.  Without 
stopping  to  contest  the  inferences  of  the  Government's  counsel, 
or  to  remove  the  prejudices  which  he  has  attempted  to  excite 
from  them  for  the  obstruction  of  the  course  of  justice,  we  simply 
draw  attention  to  the  fact  that,  some  time  in  July,  August,  or 
September,  1846,  James  Alexander  Porbes  came  into  posses- 
sion of  the  mine  as  the  agent  of  the  owners,  or  of  some  of 
them.  Shortly  afterwards,  Mr.  Chard,  the  Superintendent,  left 
the  establishment  and  went  North  to  live  upon  his  rancho. 

On  the  22d  September,  1846,  James  Alex.  Forbes  gives  Mr. 
Alex.  Forbes  of  Tepic,  this  information :  "  I  am  now  in  charge 
of  the  quicksilver  mine,  and  I  am  going  to  work  it  until  I  can 
hear  from  Gastillero,  and  I  am  upon  the  point  of  striking  a 
bargain  for  four  shares.  TVans.  540,  ISrJi.  0.  H.  X:  No.  2.  In 
his  deposition  taken  on  behalf  of  the  Government,  Mr.  J.  A. 
Forbes  says :  "  I  received  possession  of  the  mine,  in  1846,  from 
the  agent  of  Castillero,  Padre  Real,  \TTans.  445.]  At  that  time, 
"  the  aperture  of  the  mine  was  an  adit  or  horizontal  entrance. 
The  pit  of  possession,  {'pozo deposeswn),  was  filled  with  the  debris 
of  the  upper  part,  called  tepetate.  The  adit  was  about  twenty 
or  twenty-five  feet  in  length  through  the  rock.  The  ores  were 
in  sight  on  either  side.  There  was  a  planilla,  or  Httle  plateau 
on  the  outside,  formed  of  the  material  taken  from  the  mine. 
There  was  one  mayor-domo  in  charge,  one  blacksmith,  and  two 
or  three  Indians.  The  mayor-domo  and  blacksmith  resided  at 
the  Ji/wienda.     One  of  the  Indians  remained  constantly  at  the 
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mine  and  slept  in  it.  They  were  not  at  that  time  actively  en- 
gaged in  extracting  ores."  At  the  time  Forbes  took  possession, 
he  says  he  received  about  two  thousand  pounds  of  quicksilver. 
His  first  visit  to  the  mine  was  about  a  mouth  before  he  took 
possession  of  it ;  and  then  the  mayor-domo  was  there,  and  some 
three  or  four  Indians  were  at  work  inside  the  mine,  extracting 
ores.     Such  was  the  condition  of  the  mine  in  1846. 

It  is  perhaps  worthy  of  remark,  just  here,  that  the  first  in- 
stance we  have  found  of  this  mine  being  called  "  Almaden," 
occurs  in  a  receipt  from  Mr.  Chard  to  J.  A.  Forbes,  dated  Oc- 
tober 16th,  1846,  for  the  sum  of  fifty  dollars,  full  value  of  one 
month's  services  "  in  the  mine  of  Almaden  of  Santa  Clara," 
Trans.  1083.  In  ite  original  registry  it  was  called  the  mine  of 
Santa  Clara. 

Leaving  the  mine  in  the  possession  of  Mr.  J,  A.  Forbes,  for 
the  present,  we  will  pursue  the  history  of  its  fortunes  else- 
where. 

II.  The  first  person  outside  of  California,  who  acquired  au 
interest  in  the  mine,  was  Mr.  Alexander  Forbes,  of  Tepic.  This 
gentleman  is  the  author  of  a  history  of  California,  written  in 
1835,  and  published  in.  London  in  1839.  It  is  said  to  be  a 
work  of  considerable  merit,  and  superior  to  any  other  history 
of  the  settlement  of  California.  This  Mr.  Forbes  is  a  relative 
of  Mr.  William  Forbes,  formerly  of  Tepio,  a  member  of 
the  firm  of  Barron,  Forbes  &  Co.  At  various  times,  between 
1840  and  1850,  he  acted  as  British  Consul  at  Tepic,  in  the  ab- 
sence of  the  late  Mr.  Eustace  Barron,  senior  partner  in  the 
house  of  Barron,  Forbes  &  Co.  These  circumstances  brought 
him  into  correspondence  with  James  Alexander  Forbes,  British 
Vice  Consul  in  California,  and  led  him  to  a  knowledge  of  Cas- 
tillero's  discovery  a  very  short  time  after  it  was  made.  In- 
deed, as  early  as  the  30th  January,  1846,  J.  A.  Forbes  informs 
Mr.  Eustace  Barron  that  "Don  Andres  Castillero,  a  sort  of 
Commissioner  from  the  Mexican  Government,  is  now  working 
a  quicksilver  mine  near  the  Mission  of  Santa  Clara,  which  has 
yielded  forty  per  cent,  upon  the  assay  of  the  mineral  employ- 
ed."    Trans,  p.  540.     Uxh.  0.  H.  X.  No.  7. 

Mr.  Alexander  Forbes,  itappears,  duly  appreciated  the  value 
of  so  important  a  discovery,  and  on  the  15th  April,   1846, 
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wrote  from  Tepic  to  J.  A.  Forbes,  by  the  Rev.  Mr.  McNamara, 
wHo  was  coming  to  California,  requesting  "  as  cdrrect  informa- 
tion as  can  be  procured  respecting  the  quicksilver  mine  or 
mines,  lately  said  to  be  discovered  in  California,  one  of  which 
you  (J.  A.  F.)  mention  as  being  worked  by  Mr.  Castillero." 
Trans.]}.  382.     Exh.  0.  K  Wb.  16. 

On  the  11th  May,  he  again  writes  to  J,  A.  Forbes  on  the 
same  subject.  2Vans.  ut  supra.  And  again,  on  the  2d  Sep- 
tember, 1846,  he  writes  from  Tepic  to  J.  A,  Forbes,  thanking 
him  for  his  offer  to  procure  more  informatioa  respecting  the 
quicksilver  mines,  hoping  that  they  may  turn  out  to  be  valua- 
ble, and  stating  that  any  certain  information  about  them  will 
be  interesting,  as  the  mining  establishment  of  Mexico  must  be 
greatly  benefited  by  the  abundance  of  quicksilver,  which  was 
^en  scarce  and  dear.     Trans.p.  382.     Mch.  0.  H.  No.  17. 

The  Eev.  Eugene  McNamara,  who  is  mentioned  in  the  letter 
of  1 1th  May,  1846,  left  California  in  June  or  July  of  that  year, 
in  the  British  man-of-war  ColHngwood,  for  the  Sandwich  Is- 
lands, whence  he  went  to  Mexico,  and  reached  Tepic  in  No- 
vember of  that  year.  Mr,  McNamara,  it  will  be  remembered, 
carried  with  him  a  power-of-attorney  from  Gen.  Castro,  author- 
izing him  to  contract  with  an  English  company  for  woricing 
the  mine.  As  McNamara  was  the  bearer  of  the  letter  from 
Ales.  Forbes  to  J.  A.  Forbes,  of  the  15th  April,  1846,  in 
which  information  was  requested  concerning  the  quicksilver 
mine  recently  discovered,  it  is  very  natural  that  he  and  Mr. 
Focbea  should  have  conversed  on  the  subject  before  his  depart- 
ure for  California.  In  all  probability,  it  was  his  knowledge  of 
Mr.  Forbes'  interest  in  the  matter,  acquired  in  that  way,  that 
induced  him  to  endeavor  to  negotiate  a  contract  of  habilitacion 
with  Mr.  Forbes  in  November,  1846,  under  the  letter  of  attor- 
ney given  him  by  Gen,  Castro,  Be  that  as  it  may,  a  contract 
of  the  kind  was  made  between  McNamara,  as  the  agent  of  the 
mine  owners,  and  Alex.  Forbes,  in  Tepic,  on  the  28th  Novem- 
ber, 1846.  In  Spanish,  it  is  called  a  contract  of  avto  or  habili- 
tacion, and  is  substantially  a  lease  of  the  mine  for  the  term  of 
sixteen  years  to  Mr.  Alexander  Forbes,  who  undertook  to  work 
it  during  that  time  at  his  own  expense  and  risk,  and  to  pay  the 
owners  one-third  part  of  its  gross  products. 
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As  McNamara's  power  was  derived  solely  from  Gen.  Castro, 
who  had  no  authority  to  appoint  an  attorney  in  fact  for  the 
other  owners  of  the  mine,  it  was  apparent  that  he  had  no  right 
to  enter  into  the  contract  with  Mr.  Porbes,  except  so  far  as  his 
constituent  was  concerned.  It  was  therefore  necessary  to  pro- 
cure a  ratification  of  the  contract  by  the  other  owners.  Just 
about  this  time  Mr.  Alexander  Forbes  was  negotiating,  through 
his  friend  and  agent  Don  Francisco  Martinez  Negrete,  of  Guad- 
alajara, then  sojourning  in  the  City  of  Mexico,  where  Caatillero 
was  residing,  the  purchase  of  some  of  his  larras,  or  proprietary 
shares  in  the  mine.  On  the  24th  November,  1846,  Mr.  Alex. 
Forbes  had  written  from  Tepic  to  Mr.  Negrete,  in  Mexico,  re- 
questing him  to  purchase  for  him  some  of  Caatillero's  shares. 
This  will  appear  from  Mr.  Negrete's  reply  of  the  5th  Decem- 
ber, 1846.~JVesrrefe'fi  Dep.  Exh.  No.  4,  0.  K,  Trans.  2442. 

But  before  the  purchase  was  effected  in  Mexico,  the  contract 
of  avio  had  been  made  in  Tepic  between  Alexander  Forbes 
and  McNamara,  and  a  copy  of  it  received  by  Mr.  Negrete,  in 
Mexico,  on  the  9th  December,  1846.  Mr.  Negrete,  perceiving 
that  McNamara  had  no  power  to  act  for  any  owner  of  the  mine 
except  General  Castro,  would  not  close  matters  with  Gastillero 
before  McNamara's  arrival  in  Mexico,  hoping  that  Oastillero 
might  be  induced  to  ratify  the  McNamara  contract,  and  sell 
some  of  his  shares  at  the  same  time,  and  thus  settle  the  whole 
business  at  once.  This  appears  from  his  letter  of  the  9th  De- 
cember, 1846.     Negrete's  Dep.  Exh.  No.  5,  0.  K,  Trans,  2443. 

On  the  12th  December,  1846,  McNamara  arrived  in  Mexico, 
and  on  the  16th  of  that  month,  he  and  Castillero,  and  Mr.  Ne- 
grete, and  Sefior  Eomero— a  lawyer  whom  Mr.  Negrete  had 
employed  in  the  affair — met  together  and  concluded  an  agree- 
ment; the  terms  of  which  were,  that  Castillero  would  ratify 
the  McNamara  contract  o£  avio;  make  to  Mr.  Alexander 
Forbes  and  company  a  lease,  for  the  term  of  sixteen  years, 
of  the  two  square  leagues  around  the  mine,  which  the  Su- 
preme Government  had  given  him ;  and  sell  to  Mr.  Forbes 
five  harras,  or  five  twenty-fourth  parts  of  the  mine,  for  four 
thousand  dollars.  This  contract  was  duly  executed  next  day 
(17th  December)  in  two  public  acts,  before  Nazario  Fuentes,  a 
Notary  Public;  the  first  instrument  relating  to  the  ratification 
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of  the  contract  of  avio,  and  the  lease  of  the  two  square  leagues, 
of  land ;  and  the  second  to  the  aale  of  the  barras.  In  the 
contract  of  ratification,  Castillero  also  undertook  that  his  part- 
ners in  California,  who  were  the  two  Boiles,  owners  of  four 
barras,  and  Padre  Real,  the  owner  of  the  same  number,  should 
ratify  and  confirm  the  said  contract.  This,  as  we  shall  see, 
was  done  by  J.  A.  Forbes  as  the  attorney-in-fact  of  the  Eobles 
on  the  4th  May,  18i7 .—Negrek's  Dep.  Mch.  7,  8,  9,  10.,  Trans. 
2445—2488,  for  translations. 

The  iestimomos  of  these  contracts  were  obtained  from  the 
Notary  by  Mr.  Negrete  and  sent  to  Mr.  Alexander  Forbes. 
Caatillero's  title  to  the  two  square  leagues  of  land,  derived  from 
the  Supreme  Government,  is  copied  in  full  in  the  instrument 
of  ratification.  The  original  document  he  delivered  to  Mr. 
Negrete,  who  sent  it  to  Mr.  Alexander  Forbes  in  December, 
184:6.— Negrete's  l)ep.,  ans.  32,  and  Exh.  9  Trans.  2401—2425. 

Thus,  in  December,  1846,  we  find  that  Mr.  Alex.  Forbes 
was  the  lessee  of  the  mine  for  the  term  of  sixteen  years,  and 
the  owner  of  five  barras, — or  rather,  to  speak  more  correctly, 
of  four,  because  one  of  the  barras  which  Castillero  conveyed 
to  him  was  purchased  for  the  account  of  two  young  friends  of 
Mr.  Negrete. 

III.  Mr.  Alexander  Forbes' next  step  was  to  take  possession 
of  the  mine  and  commence  operations.  He  lost  no  time  in  do- 
ing so,  as  will  appear  by  the  following  letter  to  James  Alex- 
ander Forbes,  written  on  the  7th  January,  1847,  only  a  few 
days  after  he  had  received  from  Mexico  the  teslimonios  of  the 
instrument  of  ratification  and  sale : 

Tepic,  7th  January,  1847. 
James  A.  Forbes,  Esq., 

California. 
My  Dear  Sir: — I  had  the  pleasure  to  receive  your  very 
obliging  letter  of  the  29th  October  last,  which  chiefly  relates 
to  the  mine  of  quicksilver,  about  which  I  wrote  you  at  so  much 
length  by  Mr.  McNamara.  I  had  previous  to  the  receipt  of 
your  letter  been  in  treaty  with  D.  Andres  Castillero,  respecting 
this  mine,  and  oo  the  arrival  of  Mr.  McNamara  with  the  pow- 
ers from  the  other  proprietors,  the  treaty  was  much  facilitated, 
and  I  am  now  happy  to  inform  you  that  I  have  contracted  for 
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tie  habilitation  of  the  mine,  and  have  also  purchased  a  part  of 
Mr.  Castillero's  "barras,"  all  of  which  will  be  made  known  to 
you  by  Mr.  Walkinshaw,  who  goes  to  California  as  my  attor- 
ney and  agent  for  the  examination  and  working  of  the  mines. 
Mr,  Walkinshaw  will  wait  upon  you  as  soon  after  his  arriyal 
as  possible,  and  will  show  you  all  the  documents,  and  ask  your 
advice  and  assistance  in  carrying  out  ray  views. 

It  is  needless  for  me  to  say  more  than  that  I  count  on  you 
as  a  friend  who  will  lend  your  best  assistance  to  bring  this 
negotiation  to  a  good  account;  and  as  you  inform  me  that  you 
are  the  proprietor  of  two  barras,  it  will  be  for  your  interest, 
and  that  of  all  others  concerned,  that  every  means  may  be  used 
to  make  the  most  of  it.  I  have  sent  up  a  small  sum  of  money 
to  make  a  beginning,  and  if  Mr.  Walkinshaw  is  of  opinion  that 
the  business  ought  to  be  carried  on  to  a  large  extent,  the  neces- 
sary apparatus  will  be  ordered,  and  ample  funds  sent  on  to 
carry  on  the  business  properly.  I  have  for  the  present  only 
sent  114  iron  bottles,  but  I  can  get  a  large  quantity  in  this 
country  when  they  may  be  required.  Mr.  Walkins'baw  will 
inform  you  that  everything  is  left  open  respecting  the  interest 
which  he  and  others  may  take  in  this  enterprise,  and  I  trust 
you  will  also  leave  with  me  the  regulation  of  the  affair,  which 
must  depend  on  after  prospects.  For  the  present  I  wish  no  one 
to  rUQ  any  risk  or  to  incur  any  expense  but  myself  which, 
however,  you  must  be  aware  will  be  veiy  considerable,  but  if 
the  mine  turns  out  well  there  will  be  sufficient  for  all. 

I,  in  conclusion,  beg  leave  to  recommend  most  strongly  my 
friend  Mr.  Walkinshaw  to  your  best  attentio,ns  and  assistance, 
and  I  am  sure  you  will  iind  him  most  worthy  of  your  con- 
fidence. 

I  am,  my  dear  sir, 

Yo.^rs,  most  sincerely, 

[Trdmcript,  S83.]  Ales.  Forbes. 

In  the  letter  just  quoted,  the  interest  of  James  Alexander 
Forbes  in  the  mine  is  alluded  to.  The  time  when  he  acquired 
this  interest  of  two  barras,  or  one-twelfth  of  the  mine,  is  stated 
by  himself  as  follows :  "  About  the  time  I  took  charge  in  1846, 
I  purchased  from  Josg  Teodoro  Kobles  and  Secundino  Eobles, 
partners  of  Andres  Castillero  in  the  mine.  The  deed  was  not 
put  on  record  until  some  time  afterwards ;  in  fact  it  was  not 
made  out.  In  reality  the  purchase  was  made  at  that  time  " 
ITVanscript,  450].  He  must  therefore  have  acquired  his  inter.st 
in  the  mine  about  September  22,  1846,  for,  in  a  letter  written 
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on  that  day,  be  informs  Mr,  Alexander  Forbes  (I  presnme) 
that  he  is  in  charge  of  the  quicksilver  mine,  and  ia  going  to 
■work  it  until  he  can  hear  from  Castillero,  and  is  on  the  point  of 
striking  a  bargain  for  four  shares  {Transcript,  540].  And  it 
must  have  been  ia  his  letter  of  the  29th  October,  1846,  that  he 
informed  Mr.  Alex.  Forbes  of  his  purchase,  for  the  latter,  in 
his  reply  of  January  7th,  1847,  just  quoted,  says — "  and  as  you 
inform  me  that  you  are  the  proprietor  of  two  barras,"  etc. 
— HVansci-ipt,  883. 

The  exact  date  of  Mr.  Walkinshaw's  arrival  in  California  is 
not  known;  but  Capt,  Halleck  says:  "On  the  road  between 
San  Luis  Obispo  and  Santa  Barbara,"  in  March,  1847,  "  I  met 
Mr.  Robert  Walkinshaw,  who  told  me  that  he  had  landed  at 
Santa  Barbara,  and  was  on  his  way  to  New  Almaden  to  take 
charge  of  the  quicksilver  mine ;  that  a  vessel,  with  tools,  etc., 
for  working  it,  was  on  its  way  to  Monterey,  or  was  expected  at 
that  place,  I  remember  the  fact  from  his  giving  me  some  in- 
formation connected  with  the  war  in  Mexico,  and  kc  said  he 
had  dispatches  for  the  Commodore  of  the  American  squad- 


We  infer  that  somewhere  between  the  middle  and  end  of 
March,  1846,  Mr,  James  Alex,  Forbes,  the  agent  of  the  owners 
of  the  mine,  relieved  himself  of  its  custody  by  transferring  the 
possession  and  control  of  it  to  Mr,  Robert  Walkinshaw,  the 
agent  of  the  company  to  whom  it  had  been  recently  leased  for 
the  term  of  sixteen  years,  and  who  had  undertaken  to  work  it. 
The  letter  of  the  7th  January,  1847,  copied  above,  was  doubt- 
less brought  to  California  and  delivered  to  James  Alexander 
Forbes  by  Mr.  Walkinshaw,  the  new  agent  And,  doubtless, 
also,  Mr.  Walkinshaw  told  James  Alexander  Forbes  all  about 
Mr.  Alexander  Fdrbes'  contract  with  McNamara  in  Tepic,  and 
its  ratiflcation  by  Castillero  in  Mexico,  and  the  purchase  of  the 
five  harras,  and  showed  him  the  documents  relating  to  said 
transactions,  as  that  letter  promised  he  would  do.  And  par- 
ticularly must  he  have  exhibited  to  Mr,  James  Alex,  Forbes 
Castillero's  ratification  of  the  McNamara  lease ;  for,  otherwise, 
how  could  Mr.  Walkinshaw,  in  the  name  of  the  lessee,  reason- 
ably demand  the  possession  of  the  mine,  and  how  could  Mr. 
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James  Alexander  Porbea,  oa  behalf  of  the  owners,  feel  justified 
in  surrenderiDg  it. 

Mr.  Alexander  Forbes,  Mr.  Robert  Walkinshaw,  and  Mr. 
James  Alexander  Forbes,  were  "brither  Scots,"  whose  dne 
share  of  the  shrewdness  and  steady  business  habits  for  which 
their  nation  is  proverbial,  had  brought  them  into  places  of 
responsibility,  and  made  tbem  welltodo  in  the  world.  A 
Scotchman,  who  is  sent  hj  a  Scotchman,  all  the  way  from  Tepie, 
in  the  Department  of  Jalisco,  to  Santa  Clara,  in  the  Department 
of  California,  to  demand  of  a  Scotchman,  who  is  the  agent  of 
the  owners  of  a  valuable  mine,  and  himself  part  owner  of  the 
same,  that  he  shall  surrender  possession  of  it,  would  be  likely 
to  bring  with  him  some  documentary  evidence  of  the  right  of 
possession ;  and  it  would  naturally  occur  to  the  one  who  is 
called  on  to  hand  over  such  a  valuable  estate  to  the  other,  to 
request  the  privilege  of  looking  a  little  into  the  documents,  be- 
fore he  parted  with  the  property.  Mr.  Walkinshaw,  when  he 
reached  the  mine,  had  traveled  far  by  land  and  sea.  To  take 
possession  of  the  mine  and  work  it  was  the  sole  object  of  his 
coming  to  California.  It  is  likely  enough  that  the  vessel  which 
landed  him  at  Santa  Barbara,  and  proceeded  thence  to  Mon- 
terey, had  been  chartered  for  the  voyage ;  but  it  is  not  likely 
that  all  this  trouble  and  expense  would  have  been  incuiTed 
without  the  right  to  demand  po^essiou  of  the  mine,  and  the 
legal  evidence  of  that  right,  in  the  shape  of  documents. 

Nor  is  it  likely  that  James  Alexander  Forbes  would  surren- 
der his  own  property  and  that  of  his  employers  to  Mr.  Eobert 
Walkinshaw,  merely  because  he  had  come  so  far  to  take  it. 
.  Besides,  does  not  Mr.  Alexander  Forbes,  in  his  letter  of  the  7th 
January,  1846,  to  James  Alexander  Forbes,  accrediting  Mr. 
Walkinshaw,  by  whom  it  was  delivered,  inform  James  Ales'- 
atjder  Forbes  that  with  Castillero,  and  McNamara,  the  agent  of 
some  of  the  proprietors,  he  had  concluded  the  contract  of  avio, 
and  that  he  had  also  puchased  some  of  Castillero's  barras;  and 
does  he  not  add  that  Mr.  Walkinshaw  will  tell  him  ail  Ihout 
these  transactions,  and  show  him  the  documents  relatin"- 
thereto  ?  ° 
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PART    THIRD. 

From  April,  1847,  to  October,  1847;  CoNTAiNiNa  an  Ac- 
count OF  James  Alexander  Forbes'  Suggestions  fob 

EsMEDYINa  THE  DEFECTS  IN  THE  TiTLE  PaPEH3,  COPIES 
OF  WHICH  WaLKINSHAW  HAD  BROUGHT  FROM  MEXICO  AND 
EXHIBITED  TO  FORBES. 

I,  "True  it  is,"  says  Jaoiea  Alex,  Forbes,  in  an  affidavit  in 
a  suit  between  Robert  "Walkinshaw  and  iiimself,  filed  20tli 
October,  1849,  and  offered  in  evidence  by  the  Government, 
"  that  in  the  month  of  April,  1847,  the  plaintiff  (Walkinshaw) 
took  possession  of  the  said  mine,  by  virtue  of  a  power  of 
attorney  given  him  as  agent  by  Alex.  Forbes,  of  the  City  of 
Tepic,  Mexico,  the  principal  owner  and  sole  habili/ador  or 
authorized  contractor  for  the  working  of  said  mine ;  and  that 
the  said  plaintiff,  by  virtue  alone  of  said  power,  continued  to 
work  the  said  mine  as  the  agent  of  the  said  Alexander  Forbes, 
and  in  his  name,  until  the  month  of  August,  1849." — Trans. 
275. 

We  have  seen  that  in  the  instrument  by  which  Castillero 
ratified  the  MoNamara  contract,  he  undertook  that  the  same 
contract  should  be  afiirmed  by  the  part  owners  of  the  mine 
residing  in  California,  who  bad  not  authorized  McNamara  to 
act  for  them.  The  language  in  which  Castillero  ratifies  the 
McTfemara  contract  is  the  following : 

The  aforesaid  Don  Andres  Castillero  proceeded  to  say  that, 
in  the  most  solemn  manner  which  the  law  permits,  he  declares: 
that  he  binds  himself,  on  his  part,  to  fulfill  exactly  and  faith- 
fully, as  one  of  the  partners  contracting  with  Senor  Forbes, 
everything  contained  in  the  above  inserted  instrument  (meaning 
the  contract  between  McNamara  and  Ales.  Forbes),  which  he 
approves  and  ratifies  in  all  its  parts,  desiring  that  he  may  be 
held  from  this  time  forth  as  one  of  those  bound  to  the  fulfill- 
ment of  its  literal  contents.  From  this  day,  until  the  expiration 
of  the  term  of  the  sixteen  years  of  the  contract,  he  binds  him- 
self, and  his  heirs  and  successors,  not  to  demand  anything 
against  the  instrument  above  inserted,  but  if  he  should  so  do, 
he  desires  that  he  may  not  be  heard  either  in  or  out  of  Court. 
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He  undertakes  for  bis  partners  in  California  in  tlie  following 
words: 

And,  in  regard  to  the  want  of  formality  which  may  be 
observed  in  the  power  of  attorney  inserted  in  the  instrument 
copied  in  this  present  {meaning  the  power  of  attorney  from 
Castro  to  MoNamara),  he  (Oastillero)  oinda  himself  to  obtain 
the  explicit  consent  of  hia  co-partners,  who  will  ratify  the 
present  instrument,  to  remove  any  doubts  which  might  occur 
with  respect  to  the  authority  of  the  Padre  Don  Bugenio 
McNamara,  given  by  the  co-partners  of  SeQor  Castro  and  the 
declarant. — Trans.  2503. 

In  fulfillment  of  this  undertaking  of  Castillero's,  James  Alex. 
Forbes,  aa  the  attorney  in  fact  of  Seoundino  and  Teodoro  Kobles, 
part  owners  of  the  mine,  neither  of  whom  could  read  or  write 
[Tram.  p.  465],  on  the  4th  May,  1847,  prepares  and  signs  an 
instrument  ratifying  the  McNamara  contract.  Observe  how 
closely  he  followa  Castillero's  language,  and  with  what  full 
reference  to  it  he  is  acting.     I  give  the  entire  instrument. 

Whereas,  Don  Jos6  Castro,  resident  of  Monterey,  in  the 
Territory  of  Upper  California,  partner  in  a  mine  of  quick- 
silver, situated  in  the  jurisdiction  of  the  pueblo  of  San  Jos^  de 
Guadalupe,  and  which  mine  ia  known  by  the  name  of  Almaden 
de  Santa  Clara,  executed  in  the  port  of  Monterey,  the  twelfth 
day  of  the  month  of  June,  one  thousand  eight  hundred  and 
forty-six,  a  special  power  of  attorney,  authorizing  the  Presbyter 
Don  Eugenic  Macnamara,  to  contract  with  an  English  company 
to  undertake  the  working  of,  and  provide  the  supplies  (avio) 
for  tjie  said  mine  of  (jnicksilver ;  which  contract  said  SeHor 
Macnamara  effected  in  the  City  of  Topic,  the  twentieth  of 
November,  one  thousand  eight  hundred  and  forty-six,  with 
SeSor  Don  Alejandro  Forbes,  a  British  subject  and  Consul,  for 
himself,  and  in  the  name  of  the  company  which  he  represents, 
reducing  the  same  to  a  pubHc  instrument,  and  approved  and 
ratifi&i  by  Andres  Castillero,  resident  in  Mscico,  and  also  a  partner 
ia  said  mine;  and  said  GasHUero  having  hound  himself  to  obtain 
the  explicit  consent  to  and  TaiiJicaUon  of  said  contract  on  the  part  of 
his  co-partners,  residents  of  this  Departmmt,  because  of  the  doubts 
which  might  arise  in  regard  to  the  authority  of  Sefior  Macna- 
mara, I,  James  Alexander  Forbes,  Vice-Oonsul  of  H.  B.  M. 
for  the  Oalifornias,  authorized  by  general  power  of  attorney- 
full  and  unlimited,  from  Don  Secundino  Robles  and  Don  Teo- 
doro Eobles,  partners  in  said  mine  of  Almaden  de  Santa  Clara, 


I  o  Ogle 


50 

declare  that  I  covenant,  in  the  most  solemn  manner  permitted 
hj  law,  and  bind  myself  to  Mflll  exactly  and  faithfully  every- 
thing contained  in  said  instrument  of  contract  celebrated  with 
Senor  Don  Alejandro  Forbes  and  the  company  which  he  rep- 
resents. I  approve  and  ratify  the  same  in  all  its  p^rts,  desiring 
that  I  may  be  held  as  one  of  those  bound  to  the  fulfillment  of 
its  literal  contents,  from  the  time  of  its  execution  to  the  expira- 
tion of  the  sixteen  years  stipulated  in  the  said  contract,  in  the 
understanding  that  all  the  concessions  and  privileges  that  the 
Supreme  Government  of  Mexico  may  have  granted,  or  in 
future  may  grant,  to  the  owners  of  the  said  mino  of  quicksilver 
of  Almaden  de  Santa  Clara,  in  compensation  of  the  premium 
or  reward  offered  by  said  Government  (as  appears  from  its 
decrees)  for  the  discovery  and  working  of  mines  of  this  class, 
shall  be  for  the  benefit  of  the  owners  of  the  mine,  in  accordance 
with  the  shares  which  they  hold  in  the  same. 

In  testimony  of  all  the  foregoing,  and  for  the  faithful  and 
exact  fulfillment  of  the  same,  I  have  signed  this  document  in 
the  name  of  my  aforesaid  constituents,  on  common  paper, 
because  of  the  total  want  of  stamped,  and  have  afiixed  thereto 
my  ofUcial  seal  in  defect  also  of  a  competent  officer  in  this  place, 
the  Mission  of  Santa'  Clara,  Upper  California,  Kepublic  of 
Mexico,  the  fourth  day  of  May,  1847. 

James  Alesander  Forbes. 

[TVanscript  0.  H.  X.  No.  8 ;  Trans.  5-47.  I  have  taken  the 
liberty  to  italicize  a  few  lines.] 

On  the  30th  June,  1858,  James  Alex.  Forbes,  says :  "  On  the 
former  occasion  of  my  examination,  I  think  I  stated  that  I  did 
not  then  recollect  whether  I  had  seen  the  contract  of  avio,  but 
I  did.etate,  that  a  copy  of  a  document  alluding  to  it  was  pre- 
sented to  me  by  Mr.  Walkinshaw,  in  which  Castiilcro  obligated 
himself  to  obtain  the  ratification  of  his  contract  with  Mr, 
Alexander  Forbes,  and  which  I,  as  the  representative  of  four 
shares,  in  conformity  with  Mr.  Alexander  Forbes'  wishes,  did 
ratify,  my  ratification  being  a  copy  vei-batim  of  that  of  Castill&ro, 
adding  thereto  that  they  should  participate  pro  rata,  in  any 
emoluments  or  grants  obtained  from  the  Mexican  Government." 
Trans.  837,  838. 

The  day  after  he  executed  this  instrument,  that  is  to  say,  on 
the  5th  May,  1847,  in  a  letter  to  Mr.  Alexander  Forbes,  he 
Bays :  "  With  respect  to  the  ratification  of  the  contract  between 
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yourself  and  Mr.  McNamara,  for  tlie  hahilitaeion  of  tho  mine, 
as  promised  by  Don  Andres  Castillero,  I,  as  attorney  or  procu- 
rator of  the  two  Eobles',  send  tliat  doeument,  in  which  I  ratify 
(in  their  name)  the  contract,  and  make  allusion  to  the  privi- 
leges conceded  by  the  Mexican  Government  to  the  owners  of 
quicksilver  mines ;  for  in  lieu  of  these  privileges,  it  was  ex- 
pressly stipulated  by  Don  Andres  Castillero  and  his  socios  (co- 
partners) that  they  should  all  participate  in  the  two  sitios  of 
land  to  be  asked  of  the  Departmental  Government.  This  will 
also  be  advantageous  to  you,  independent  of  its  justice." 
Trans.  843. 

The  direct  reference  to  Caatillero's  ratification  of  the  McNa- 
mara contract,  made  by  James  Alex.  Forbes  in  his  ratification 
of  the  same  instrument,  and  the  closeness  with  which  its  ex- 
pressions are  copied,  establish  beyond  doubt  the  trath  of  his 
statement  in  his  deposition  in  this  case,  to  the  effect  that, 
although  he  cannot  precisely  recollect  what  was  the  nature  of 
the  document  presented  to  him  by  Mr.  Walkinshaw  in  1847, 
purporting  to  be  a  ratification  of  the  contract  of  avio  by  Castil- 
lero, yet,  when  he  (J.  A.  F.)  made  his  ratification  of  that  eon- 
tract  in  May,  1847,  Mr.  WaJkinshaw  did  show  him  a  document 
purporting  to  be  a  ratification  of  the  same  by  Andres  Castil- 
lero, \Tran^.  463] ;  and  that,  when  as  the  attorney  in  fact  of 
the  two  Eobles'  he  came  to  ratify  the  same  contract,  he  copied 
verbatim  the  words  in  which  Castillero  had  ratified  it  [TraTis. 
837,  838].  This  conclusion  is  made  still  more  certain,  if 
such  a  thing  be  possible,  by  what  follows  in  J.  A.  Forbes'  let- 
ter of  the  5th  May,  1847. 

In  order  to  understand  it  thoroughly,  let  us  revert  for  a  mo- 
ment to  the  doeument  by  which  Castillero,  in  the  City  of  Mexi- 
co, on  the  17th  December,  1846,  ratified  the  McNamara  eon- 
tract.  This  ratification  was  made,  as  we  have  seen,  by  a  pub- 
lic act  passed  before  Nazario  Fuentes,  a  Notary  Public ;  that  is 
to  say,  the  parties  either  drafted  their  agreement  and  took  it 
to  the  Notary  to  write  out  in  his  book,  or  made  known  their 
agreement  to  him,  and  he  wrote  it  down  himself.  In  either 
case  the  contract  would  be  written  in  the  Notary's  book  of 
Protocols,  and  there,  in  his  presence,  and  in  that  of  three  assist- 
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JBg  witnesses,  signed  by  tlie  parties.  This  was  done.  The 
instrument  by  which  Castillero  ratified  the  McNamara  contract, 
was  written  in  the  boot  of  Protocols  of  Nazario  Fuentes,  and 
was  signed  by  Oastillero,  and, by  Negrete  as  the  agent  of  Mr. 
Alexander  Forbes.     This  instrument  contains — 

Ist.  A  statement  of  the  appearance  of  the  parties  before  the 
Notary, 

2d.  A  copy  of  the  McNamara  contract  of  avio,  which  itself 
contains  a  power  of  the  attorney  from  Gen.  Castro  to  McNa- 
mara. 

3d.  The  ratification  of  that  contract  by  Oastillero. 

ith.  The  cession  by  Oastillero,  in  favor  of  Alexander  Forbes 
and  the  company,  "for  the  sixteen  years  of  this  contract  of 
the  two  square  leagues  of  land  of  which  the  Supreme  Govern- 
ment has  made  him  (Oastillero)  a  grant,  as  is  shown  by  the  offi- 
cial document  which  he  presents,  that  it  may  he  copied  at  the 
end  of  the  present  instrument,  and  be  inserted  in  the  copies 
which  may  be  issued  of  the  same," 

5th.  Oastillero's  undertaking  that  his  co-partners  will  also 
ratify  the  McNamara  contract, 

6th.  The  usual  elausfs  of  renunciation  and  warranty. 

7th.  The  signatures  of  Oastillero  and  Negrete,  the  names  of 
the  attesting  witnesses,  and  the  signature  of  the  Notary ;  and 

8th.  The  copy  of  the  official  document  constituting  the  grant 
of  two  square  leagues  referred  to  in  the  body  of  the  instrument 
as  having  been  exhibited  to  the  Notary,  and  as  being  copied  ab 
the  end  of  it.     This  copy  is  signed  by  the  Notary. 

Now  let  us  look  for  a  moment  at  this  document  of  title  for 
two  square  leagues.  It  is  an  of&cial  communication,  or,  as 
James  Alexander  Forbes  calls  it,  a  decree,  addressed  by  Oastillo 
y  Lanzas,  Minister  of  Relations,  to  the  Governor  of  California, 
on  the  23d  May,  1846. 

It  begins  by  informing  the  Governor  that,  on  the  20th  May, 
18'±6,  the  Minister  of  Relations  had  received  an  official  com- 
munication from  the  Minister  of  Justice.  Then  follows  a  copy 
of  that  communication,  the  substance  of  which  is,  that  the 
President  of  the  Republic  had  received  Oastillero's  proposals, 
had  approved  them  in  all  their  parts,  and  directed  the  proper 
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orders  to  issue,  relative  to  tlic  grant  of  lands  in  California. 
"And  I  have  the  honor  to  enclose  it  to  your  Excellency,"  saya 
the  Minister  of  Justice  to  the  Minister  of  Relations— "  to  the 
end  that,  with  respect  to  the  petition  of  SeQor  Castillero,  to 
which  his  Excellency  the  President  ad  interim  has  thought 
proper  to  accede,  that  as  a  colonist  there  be  granted  to  him  two 
square  leagues  upon  the  land  of  his  mining  possession,  your 
Excellency  will  be  pleased  to  issue  the  orders  corresponding," 
"Wherefore,"  says  the  Minister  of  delations  to  the  Gov- 
ernor of  California,  "I  transcribe  it  to  your  Excellency,  in 
order  that,  in  conformity  with  what  is  provided  by  the  laws 
and  dispositions  upon  colonization,  you  may  put  Senor  Castil- 
lero in  possession  of  the  two  square  leagues  which  are  men- 
tioned." 

We  now  understand  the  contents  of  the  instrument  by  which 
Castillero  ratified  the  McNamara  contract.  It  is  one  entire 
document.  A  copy  of  it  was  brought  by  Mr.  Walkinshaw  to 
California,  and  by  him,  in  April,  1847,  exhibited  to  James 
Alexander  Forbes,  who  was  at  that  time  interested  in  the  mine 
to  the  extent  of  two  harras,  although  nominally  the  mere  attor- 
ney in  fact  of  the  two  Robles. 

Owing  to  Caatillero's  detention  in  the  Capital,  the  general 
suspension  of  business,  and  the  difficulty  of  communication  be- 
tween the  City  of  Mexico  and  the  Department  of  California, 
caused  by  the  war,  it  is  very  probable,  and,  indeed,  almost 
oertain,  that  the  first  knowledge  acquired  by  the  mine  owners 
in  Califcmia  of  the  grant  of  two  square  leagues  by  the  Supreme 
Governrnent  to  Andres  Castillero,  was  derived  from  the  copy 
of  that  grant  in  Castillero's  ratification  of  the  McNamara  con- 
tract. As  soon  as  James  Alexander  Forbes  saw  it,  he  mani- 
fested his  usual  zeal  in  matters  of  property,  by  claiming  for 
the  two  Eobles',  one  half  of  whose  shares  he  owned  {Transcript, 
463],  as  partners  in  the  mine,  their  due  portion  of  the  two 
square  leagues ;  for,  says  he,  in  his  letter  of  5th  May,  1846,  to 
Alexander  Forbes:  "  It  was  expressly  stipulated  by  Don  An- 
dres Castillero  and  sodos  (partners),  that  they  should  all  partici- 
pate in  the  two  sitios  of  land  to  be  asked  of  the  Departmental 
Government."     And  to  bring  over  Mr.  Alex,  Forbes  to  that 
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view  of  the  matter,  he  adds  :  "  This  will  also  be  advantageous 
to  you,  independent  of  its  justice"  [tyanscript,  843].  Of  course 
it  would,  and  more  advantageous  than  James  Alexander  Forbes 
then  supposed ;  for  just  about  that  time,  and  after  Walkinshaw 
had  left  Tepic,  Mr.  Alexander  Forbes  had  bought  four  shares  in 
the  mine  from  Gren,  Jos^  Castro,  which,  with  those  purchased 
in  the  preceding  December  from  Oastillero,  made  him  the 
owner  of  one-third  of  the  mine. 

So  particular  is  James  Alexander  Forbes  in  claiming  an  in- 
terest in  the  two-league  grant,  that,  it  will  be  observed,  ho  ap- 
proves and  ratifies  the  McNamara  contract,  "in  the  under- 
standing that  all  the  concessions  and  privileges  which  the  Su- 
preme Government  of  Mexico  may  have  granted,  or  iu  futiire 
may  grant  to  the  owners  of  said  mine  of  quicksilver  of  Alma- 
den  de  Santa  Clara,  in  compensation  of  the  premium  or  reward 
offered  by  said  Government  (as  appears  from  its  decrees)  for  the 
discovery  and  working  of  mines  of  this  class,  shall  be  to  the 
benefit  of  the  owners  of  the  mine,  in  proportion  to  the  shares 
which  they  hold  in  the  same."     See  his  ratification. 

Mr.  James  Alexander  Forbes,  then  owning  a  part  of  the 
mine,  and  claiming  a  corresponding  share  of  the  two  square 
leagues,  felt  a  great  interest  in  the  property  at  this  period,  and 
naturally  looked  to  the  muniments  of  his  title.  Believing  them 
to  be  in  some  respects  defective,  and  being  an  unscrupulous 
man,  he  permitted  himself  to  suggest  tho  means  of  procuring 
further  assurances. 

On  examining  the  copy  of  the  Castillo  Lanzas  decree,  which" 
is  the  colonization  grant  appended  to  Castillero's  ratification  of 
the  McNamara  contract,  Mr.  James  Alex.  Forbes  perceived 
that  it  was  an  order  from  the  Supreme  Government  to  the  Gov- 
ernor of  California  to  put  Oastillero  in  possession  of  the  two 
square  leagues  which  had  been  granted  to  him. 

Now,  when  Mr.  James  Alex,  Forbes  first  saw  this  decree, 
which  was  in  Apnl,  1847,  all  the  Mexican  authorities  in  Cali- 
fornia had  been  displaced.  There  was  no  Governor  of  Cali- 
fornia who  owed  obedience  to  the  Mexican  Government,  or 
who  would  be  likely  to  execute  its  orders.  For  instance, 
thought  Mr,  James  Ales.  Forbes,  in  May,  1847,  suppose  I  were 
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to  take  this  Castillo  LaEzas  decree  to  Col.  Mason,  in  Monterey, 
the  only  Governor  of  California  I  know  of,  would  he  execute 
it  ?  "Would  he  put  me,  aa  the  agent  of  Oastillero,  in  possession 
of  these  two  square  leagues  ?  There  would  be  a  much  greater 
chance  of  this  "new  and  arbitrary  Governor  of  California," 
as  he  calls  Col.  Mason,  putting  me  in  prison  for  making  so  pre- 
posterous a  demand. 

"  This  Departmental  Government,"  says  Mr.  Forbes,  in  his 
letter  of  the  5th  May,  1847,  to  Mr.  Alex.  Forbes,  "is  com- 
pletely acefah,"  that  is  to,  say,  it  has  no  Mexican  head  or  Gov- 
ernor, "in  consequence  of  which,  the  possession  of  the  two 
sUios,  ordered  to  be  given  by  the  dispatch  of  Seflor  Castillo 
Lanzas,  has  not  been  obtained,  nor  cannot  be  obtained,  nor 
even  mentioned  without  imminent  risk  of  opposition  on  the 
part  of  the  American  Government  in  this  Department." — 
Trans.  843. 

This  statement  is  made  for  the  purpose  of  convincing  Mr. 
Alex.  Forbes  of  the  utter  worthlessnesa  of  the  Castillo  Lanzas 
decree  as  a  title  to  land,  in  the  state  of  affairs  then  existing  in 
California,  and  to  prove  to  him,  as  James  A.  Forbes  says,  that 
"  it  is  of  the  most  vital  importance  to  obtain  from  the  Supreme 
Government  of  Mexico  a  positive,  formal,  and  unconditional 
grant  of  the  two  sitios  of  land  conceded  to  Don  Andres  Oas- 
tillero, according  to  the  decree  appended  to  the  contract  (that 
is,  the  Castillo  Lanzas  decree  copied  in  Castillero's  ratification  of 
McNaraara's  contract) ;  and  also  an  unqualified  ratification  of 
the  juridical  possession  which  was  given  of  the  mine  by  the 
local  authority  of  this  jurisdiction,  including,  if  possible,  the 
three  thousand  varas  of  land  given  in  that  possession  aa  a 
gratification  to  the  discoverers.  The  documents  should  be 
made  out  in  the  name  of  Don  Andres  Castdlero  and  socios." 
\Trans.  843].  "It  is  indispensablethat  the  title  and  ratification 
of  possession  should  be  of  the  date  of  the  decree  of  SeQor 
Lanzas." — Tram.s.  843. 

James  A,  Forbes  evidently  thought  that  if  he  eould  procure 
the  manufacture  and  aate-dating  of  a  grant  such  as  he  describes, 
he  would  avoid  the  necessity  of  applying  to  the  Governor  for 
)n,  which  he  regarded  as  the  most  dangerous  feature 
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in  the  Castillo  Lanzas  decree.  There  was  another  feature  in 
that  decree  which  he  carefLilly  advised  should  be  kept  out  of 
the  new  title.  Mark  his  circumspection  and  foresight : — "  The 
documents  should  be  made  out  in  the  name  of  Don  Andrea 
Castillero  and  socios,'"  of  whom  he  was  one,  and  not  in  the 
name  of  Andres  Castillero  alone,  as  was  the  case  in  the  Cas- 
tillo Lanzas  title.  But  there  was  one  particular  in  which  he 
would  have  the  fraudulent  perfect  title  correspond  with  the 
genuine  imperfect  title.  It^is  indispensable,  he  says,  that  the 
title  to  be  manufactured  should  be  of  the  date  of  the  decree  of 
Senor  Lanzas. 

"  The  information  that  I  received,"  says  James  Alex,  Forbes, 
"both  oral  and  written,  at  the  date  of  this  letter,  5th  May, 
1847,  was  derived  from  Mr.  "Walkinshaw.  It  is  true  that  I 
have  stated  the  necessity  that  the  act  of  possession  of  the  mine 
should  coincide  with  the  document  stated  herein  to  be  a  decree 
of  SeSor  Lanzas,  a  copy  of  which  Mr.  Walkinshaw  exhibited 
to  me.  In  the  document  shown  to  me  by  him  at  that  time,  I, 
of  course,  observed  the  date  appended  to  that  decree."  "I 
have  to  state,"  says  Mr.  James  A.  Forbes,  in  the  next  answer, 
"  that  the  copy  of  the  document  exhibited  to  me  at  that  time 
(5th  May,  1847)  by  Mr.  Walkinshaw,  purported  to  be  au 
order  from  Castillo  Lanzas  to  the  Departmental  G-overnment 
of  California,  to  put  Castillero  in  possession  of  two  sitios  of 
land,  without  any  ratification  of  the  possession  of  the  mine 
given  by  the  local  authorities,  and  hence  my  suggestion  to  Mr. 
Forbes  for  the  procurement  of  such  ratification,"— 2>ans. 
924-925. 

In  this  letter  of  5th  May,  1847,  it  will  be  observed  further, 
that  James  Alex.  Forbes  advises  the  making  and  ante-dating 
of  a  document  containing  a  confirmation  by  the  Supreme  Gov- 
ernment, or,  in  his  language,  "  the  unq^ualiflod  ratification  of 
the  juridical  possession  which  was  given  of  the  mine  by  the 
local  authority  of  this  jurisdiction,  including,  if  possible,  the 
three  thousand  varaa  of  land  given  in  that  possession  as  a 
gratification  to  the  discoverers." 

This  advice  was  given  in  ignorance  of  the  fact  that  such  a 
confirmation  had  been  obtained  hy  Castillero  on  the  20th  May, 
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1846.  Castillero,  as  we  have  seen,  made  a  proposition  to  the 
Junta  de  Fommto,  consisting  of  nine  articles.  The  seventh 
was,  that  the  Supreme  Government  should  approve  his  mining 
possession  as  it  had  been  given  him  bj  the  local  authorities  in 
California,  and  aa  he  then  held  it.  The  eighth  was  for  a  grant 
of  two  leagues  of  land  around  the  mine.  On  the  20th  May, 
1846,  the  Minister  of  Justice,  in  aa  official  communication  ad- 
dressed to  Don  Vicente  Segara,  President  of  the  Junta  de  Fo- 
menlo,  informed  that  body  that  the  President  of  Mexico  had  been 
pleased  to  approve  Castillero's  propositions  in  all  their  parts. 
This  communication  we  claim  to  be  the  confirmation  of  the 
mining  possession  by  the  Supreme  Government.  It  is  true, 
that  a  copy  of  this  communication  was  inserted  in  the  letter  of 
the  Minister  of  Justice  to  the  Minister  of  Relations,  which  letter 
was  copied  in  the  despatch  of  the  Minister  of  Eelationa  to  the 
Governor  of  California  on  the  23d  May,  1846— the  two-league 
grant ;  but,  without  knowing  what  propositions  Castillero  had 
made  to  tho  Junta,  it  was  impossible  to  learn  from  the  commu- 
nication of  the  Minister  of  Justice  to  the  Junta  de  Fomento,  the 
particular  things  of  which  the  President  of  Mexico  had  ap- 
proved. 

When  James  Alexander  Forbes  wrote  the  letter  of  the  5th 
May,  1847,  he  did  not  know  what  proposals  Castillero  had 
made  to  the  Junkt  de  Fomento,  and,  of  course,  he  was  ignorant 
of  the  effect  of  the  President's  approval  of  those  proposals.  As 
late  as  the  20th  December,  1849,  he  says,  :n  one  of  his  letters : 
"  I  "know,  not  what  conditions  Castillero  may  have  proposed  to 
the  Supreme  Government  of  Mexico,  but,  whatever  they  may 
have  been,  they  cannot  be  fulfilled  in  California,  by  reason  of 
the  change  of  government." — Trans.  1847. 

The  letter  of  the  5th  May,  1847,  contains  the  sum  and  sub- 
stance of  all  the  fraudulent  suggestions  which  from  time  to  time 
James  Alexander  Forbes  made  to  the  parties  in  Mexico,  down 
to  the  early  part  of  the  year  1850.  The  subject  was  not  re- 
sumed nntil,  according  to  his  statement,  he  went  to  Tepic  in 
1849.  He  says  that,  on  the  27th  May  in  that  year,  he  left  a 
memorandum  in  Tepic  with  Mr.  Alexander  Forbes,  containing 
the  same  suggestions.  From  that  time  until  the  26th  February, 
1860,  he  continued  to  urge  the  manufacture  of  new  titles. 
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It  is  curious  to  observe  how  Mr.  James  Alexander  Forbes' 
objections  to  the  Castillo  Lanzas  grant  change  with  the  circum- 
stances of  the  country,  and  with  the  various  forms  assumed  by 
the  opposition  to  the  Almaden  title;  and  how  his  suggestions 
as  to  the  features  of  the  new  grant,  and  his  arguments  in  support 
of  them,  are  modified  by  what  he  conceives  to  be  the  necessi- 
ties of  the  case.  In  May,  1847,  his  great  objection  to  the  Cas- 
tillo Lanzas  decree  as  a  title,  consisted  in  the  fact  that,  Califor- 
nia having  passed  from  the  dominion  of  Mexico,  there  was  no 
Governor  who  owed  obedience  to  that  country,  and  who  would 
obey  the  order  to  put  Castillero  in  possession.  So  far  as  Mex- 
ican authority  was  concerned,  California,  to  use  his  expression, 


In  the  latter  part  of  1849,  when  certain  parties  were  seeking 
to  purchase  the  Berreyesa  title — which  they  asserted  covered 
the  Almaden  mine — his  objection  to  the  Castillo  Lanzas  two- 
league  grant  takes  another  form.  It  then  occurred  to  him,  that 
as  by  that  document  two  leagues  of  land  are  granted  to  Castil- 
lero on  his  mining  possession,  and  as  by  the  act  of  the  Alcalde 
conferring  that  possession,  the  mine  is  described  as  being  on 
Berreyesa's  Eancho,  a  serious  objection  to  the  title  might  be 
raised  on  that  ground.  And  afterwards,  when  he  considered 
the  Castillo  Lanzas  grant  in  reference  to  the  probability  of  its 
recognition  by  the  United  States  Government,  he  doubtless 
anticipated  the  stereotyped  objection  of  the  want  of  definite 
boundaries,  and  segregation  from  the  public  domain. 

These  three  objections  to  the  validity  of  the  Castillo  Lanzas 
grant  are  scattered  broadcast  throughout  his  letters.  The  first 
objection  is  urged  in  the  letter  of  the  5th  May,  1847,  and,  I 
believe,  is  raised  in  none  of  his  other  letters ;  for  before  he  took 
up  the  subject  again  in  1849,  the  treaty  of  peace  had  been 
made,  and  it  is  possible  he  had  discovered  that  an  American 
Military  Governor  was  not  so  terrible  a  character  as  he  once 
supposed.  With  the  other  two  objections,  his  letters  from  the 
middle  of  the  year  1849  to  the  month  of  February,  1850,  are 
filled. 

When  in  July,  1858,  Mr.  James  A.  Forbes  was  summoned  for 
the  second  time  as  a  witness  in  this  case  on  behalf  of  the  Gov- 
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ernment,  I  asked  Mm  tliis  question:  "Then  you  considered 
Castillero's  title,  as  set  forth  in  Castillo  Lanzas'  decree,  appended 
to  the  contract  of  hahilitacion,  good  enough  as  far  as  it  went; 
but  you  conceived  something  more  was  necessary,  and  that  waa 
a  ratification  hy  the  Supreme  Govemmeut  of  the  act  of  posses- 
sion giyen  by  the  local  authorities  of  Califomia^am  I  correct  ?" 
To  which  Mr.  Forbes  responded :  "  Not  exactly.  I  did  not 
consider  the  decree  of  Castillo  Lanzas  to  be  good,  because  it 
was  nothing  more  than  a  simple  order  to  put  Castillero  in 
possession  of  a  tract  of  land,  without  specifying  boundaries.  I 
did  consider  that  the  ratification  of  the  possession,  in  accord- 
ance to  the  mining  ordinances,  by  the  Federal  Government, 
would  enable  the  claimant  to  hold  the  mine  and  hacienda." 

I  next  asked  him  the  question :  "  Then,  if  on  the  5th  May, 
1847,  you  had  known  that  Castillero  had  proposed  to  the  Su- 
preme Government  of  Mexico  a  contract,  one  of  the  articles  of 
which  was,  that  the  Supreme  Executive  should  ratify  and  con- 
firm to  him. the  possession  'of  three  thousand  varas  in  every 
direction  from  the  mouth  of  the  mine,  which  had  been  given 
him  by  the  local  authorities  in  California,  and  that  the  Supreme 
Government  had  approved  the  contract  proposed  by  Castillero 
in  all  its  parts,  the  only  fault  which  you  could  have  found  with 
Castillero's  title  would  have  been,  that  it  did  not  describe  with 
sufficient  accuracy  the  boundaries  of  the  two  square  leagues  of 
land,  into  the  possession  of  which  it  directs  the  Governor  of 
California  to  put  Castillero — am  I  correct  ?" 

Mr.  Forbes  replies:  "If  I  had  known  that  Castillero  had 
succeeded  in  obtaining  the  documents  described  in  the  question, 
I  would  have  believed  his  title  to  have  been  good,  with  the 
exception  expressed  in  the  question,  viz.,  the  want  of  descrip- 
tion of  boundaries,  which  would  have  subjected  the  claimants 
to  a  litigation  with  the  claimants  of  the  adjoining  lands." 

Having  gotten  so  much  out  of  the  witness,  I  concluded  this 
branch  of  the  examination  with  the  following  question  :  "  It 
appears  from  your  letter  of  the  5th  May,  1847,  that  you  were 
dissatisfied' with  Castillero's  title,  consisting  of  the  decree  of 
Senor  Lanzas  appended  to  the  ratification  of  the  contract  of 
avio  by  Castillero,  a  copy  of  which  had  been  exhibited  to  you 
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by  Mr.  Walkinshaw,  and  that  your  dissatisfaction  arose  from 
what  you  couceived  to  be  two  defects  in  that  title — first,  the 
absence  of  specifically  named  boundaries ;  secondly,  the  want 
of  confirmation  by  the  Supreme  Government  of  the  mining 
possession  which  had  been  given  to  Castillero  by  the  local  au- 
thorities of  California ;  and  that  in  consequence  of  those  defects 
you  gave  the  advice  contained  in  your  letter  of  the  5th  May, 
1847 ;  and  it  further  appears  that  at  the  time  that  letter  was 
written,  you  had  no  reason  to  believe  that  the  title  papers  of 
Castillero  were  not  perfectly  genuine  V  To  which  Mr.  Forbes 
replied :  "  I  answer,  yes," 

"  It  follows,  therefore,"  I  continued,  "  does  it  not,  that  the 
first  idea  of  the  necessity  of  having  other  title  papers  made, 
originated  with  you ;  that  the  first  recommendation  of  such  a 
course  proceeded  from  you,  and  that  this  was  done  simply  be- 
cause you  did  not  have  confidence  in  the  legal  effect  and  oper- 
ation of  a  genuine  title  paper  ?"  Mr.  Forbes  responded :  "  I 
state  that,  in  order  to  remedy  the  defects  alluded  to  in  the  title, 
the  course  pointed  out  by  me  suggested  itself  as  the  most  proper 
mode  of  remedying  those  defects.  I  am  unable  to  state  whether 
that  suggestion  was  the  first  that  had  been  made  to  the  parties 
in  interest,  for  the  object  expressed,  by  any  other  party  than 
myself;  that  it  was  not  particularly  baaed  upon  my  knowledge 
of  the  legal  effect  of  the  genuine  title,  but  for  the  reason  already 
stated,  via.,  want  of  boundaries,  and  ratification  of  the  posses- 
sion."--2Vam.  931,  932. 

II.  For  the  purpose  of  becoming  more  familiar  with  dates, 
and  of  ascertaining  precisely  the  condition  of  the  afi'airs  of  the 
niine  in  May,  1847,  let  us  very  briefly  recapitulate  a  part  of 
this  history. 

On  the  12th  June,  1846,  General  Castro  gave  a  power  of 
attorney  to  Eugene  McNamara  to  negotiate  with  an  English 
company  a  contract  of  hahilitadon  of  the  mine. 

On  the  22d  September,  1816  (or  about  that  time),  James 
Alex.  Forbes  purchased  from  the  Eoblea'  two  of  their  harras, 
or  shares,  in  the  mine. 

On  the  28th  November,  1846,  Eugene  McNamara,  in  the  City 
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of  Tepic,  entered  into  such  a  contract,  on  behalf  of  the  owners 
of  the  mine,  with  Mr.  Alexander  Torbes  of  that  place. 

On  the  17tli  December,  1846,  through  the  agency  of  Don 
Francisco  Martinez  Negrete,  Mr.  Alex.  Porbes  procured  the 
ratification  of  the  McNamara  contract  by  Don  Andres  Castillero 
in  the  City  of  Mexico ;  and  also  a  lease  for  the  term  of  that 
contracl^-aixteen  years— of  the  two  leagues  of  land  around  the 
mine,  which  had  been  granted  to  him  on  the  23d  May,  1846, 
by  the  Supreme  Government. 

This  ratification  was  made  in  an  instrumentin  writing,  called 
a  public  act,  written  in  the  book  of  Protocols  of  a  Notary  Pub- 
lic, and  signed  by  Castillero  and  Negrete. 

The  original  title  for  the  two  square  leagues  was  exhibited  to 
Mr.  Negrete  by  Castillero,  and  handed  to  Mr.  Eomero,  the  law- 
yer, to  aid  him  in  drafting  the  instrument  of  ratification;  it  was 
exhibited  to  the  Notary,  and  copied  verbatim  in  that  instru- 
ment, and  then  delivered  by  Castillero  to  Mr.  Negrete,  by 
whom,  on  the  19th  December,  1846,  it  was  sent  to  Mr.  Alexan 
der  Forbes,  in  Tepia— i%rete's  Dep.  ans.  32 ;  l^am.  2401. 

On  the  same  day  on  which  Castillero  ratified  the  McNaraara 
contract,  he  also  sold  to  Mr.  Alex.  Forbes  five  shares  in  the 
mine,  for  the  sum  of  four  thousand  dollars.  The  sale  was  made 
by  public  act.  The  conveyance  was  written  in  the  book  of 
Protocols  of  the  same  Notary,  and  begins  on  the  page  on  which 
the  instrument  of  ratification  ends,  that  is  to  say,  on  the  page 
on  which  the  copy  of  the  two-league  grant,  appended  to  that 
instrument,  ends. — Brodie's  Dep. ;  Trans.  1063. 
,  A  tesUmonio  of  each  of  these  two  instruments,  that  is,  the  in- 
strument of  ratification  and  sale,  was  delivered  by  the  Notary 
to  Mr.  Negrete,  and  by  him  sent  to  Mr.  Alex.  Forbes  in  Topic 
on  the  19th  December,  1846.— A^reJc's  Bep  ans.  33  ■  JVans 
2401. 

A  copy  of  the  same  instrument  of  ratification  was  obtained 
from  the  Notary's  office  by  Mr.  Negrete  for  Mr.  Alex.  Forbes, 
and  transmitted  to  him  on  the  6th  February,  1857. — Negrete's 
Dq>.,  ans.  34 ;  Trans.  2402. 

The  original  document  of  title  for  two  square  leagues,  which 
Castillero  in  December,  1846,  deUvered  to  Mr.  Negrete,  by 
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whom  on  the  19t,h  of  that  month  it  was  sent  to  Mr.  Alexander 
Forbes  ;  and  the  testimonios  of  the  instrument  of  ratification, 
which  Mr.  Negrete  sent  to  Mr.  Forbes  on  the  same  day ;  and 
the  copy  of  said  instrument  of  ratification,  which  he  sent  to 
Mr.  Forbes  on  the  6th  Feb.  1847— all  of  which  are  in  evidence 
in  this  case— were  exhibited  to  Mr.  Kegrete  on  his  examina- 
tion, and  by  him  identified  and  proved.~AVete's  Dej>.,  ans. 
35,  36 ;  Trans.  2402. 

On  the  7th  January,  1847,  Mr.  Alexander  Forbes  wrotefrom 
Tepic  to  James  Alex.  Forbes  in  California,  informing  him  of 
the  McNamara  contract  of  avio,  of  Castillero's  ratification  of  it, 
and  the  sale  of  five  harras;  and  advised  him  that  Mr.  Walkin- 
sliaw,  who  was  coming  to  California  to  take  possession  of  the 
mine  and  commence  operations,  would  teU  him  all  about  those 
transactions,  and  show  him  the  documents  relating  to  them. 

In  April,  1847,  Mr.  Walkinshaw  took  possession  of  the  mine 
under  the  McNamara  contract,  ratified  as  it  was  by  Castillero 
in  Mexico. 

On  the  4th  May,  1847,  James  Alexander  Forbes,  carrying 
out  Castillero's  promise,  as  part  owner  of  the  mine  and  as  agent 
of  the  two  Eobles,  also  part  owners,  ratified  the  said  McNa- 
mara  contract  in  the  very  words  in  which  Castillero  had  ratified 
it— copying  his  language  verbatim — in  the  understanding,  he 
adds,  that  the  two  square  leagues  belongs  to  the  mine  owners 
in  proportion  to  their  interests  in  the  mine. 

On  the  5th  May,  1847,  James  Alexander  Forbes  addressed 
a  letter  to  Mr.  Alexander  Forbes,  informing  him  of  Mr.  Walk- 
inshaw's  arrival,  and  that  he  is  in  possession  of  the  mine.  In 
this  letter  he  claims  for  Castillero's  partners  an  interest  in  the 
two-league  grant  set  forth  in  the  Castillo  Lanzas  decree,  pro- 
portioned to  their  shares  in  the  mine  ;  and,  owing  to  what  he 
conceives  to  be  legal  defects  in  that  grant,  suggests  the  fraudu- 
lent procurement  of  ante-dated  title  papers. 

We  can  now  appreciate  the  condition  of  affairs  in  May, 
1847. 

Shortly  after  Mr.  Walkinshaw  took  possession  of  the  mme 
in  April,  1847,  he  returned  to  Mexico,  leaving  Mr.  James  A. 
Forbes  in  temporary  charge  of  the  mine.     The  exact  date  of 
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his  departure  is  not  known  ;  "bat  very  prolaably  it  occurred  in 
June,  1847 ;  for  on  the  14th  July  in  that  year,  J.  A.  Forbes 
informed  Alex.  Forbea  that  "up  to  the  present  time  nothing 
has  occurred  to  affect  the  quiet  occupation  of  the  mine  of 
Almaden.  Since  the  departure  of  Mr.  Walkinshaw,  Mr.  Alden 
has  done  little  in  the  mine,  in  consequence  of  the  scarcity  of 
operatives.  The  Indians  have  almost  all  left  him,  and  such  is 
the  indolence  of  this  class  of  people  that  I  am  quite  certain 
you  will  never  be  able  to  do  anything  with  such  laborers.  I 
should  advise  you  to  try  and  procure  some  of  the  natives  of 
the  Sandwich  Islands,  through  the  influence  of  Mr.  Wyllie." 
Sxh.  0.  H.  X.  No.  3,  Trans.  541. 

It  is  perhaps  worth  while  to  note,  that  in  this  letter  James 
A.  Forbes  mentions  the  discovery  of  a  splendid  specimen  of 
quicksilver  ore  at  a  "  spot  within  or  near  the  limits  of  the  two 
leagues  conceded  to  Castillero  and  socios ";  and  adds,  he  had 
informed  the  discoverers  that  he  "could  not  permit  any  claim 
or  operation  to  be  entered  upon  until  the  land  should  be  meas- 
ured."— Trans.  o4L 
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PART    FOURTH. 

Fbom  October,  1847,  to  March,  1848,  including  Mr. 
Alesander  Forbes'  visit  to  California,  and  an  ac- 
count OF  HIS  Transactions  connected  with  the  Mine, 

I.  The  next  notable  event  in  the  history  of  the  mine  is  the 
arrival  of  Mr.  Ales.  Forbes  in  California,  in  the  latter  part  of 
September,  1847.  This  circumstance,  although  in  itself  a  mat- 
ter of  no  moment,  has  been  invested  with  much  importance  by 
the  heated  imaginations  and  strained  conceits  of  the  Govern- 
ment's special  counsel,  in  the  suit  of  the  United  States  v.  John 
Parrott  and  others,  praying  for  an  injunction  and  receiver. 

One  of  these  gentlemen,  Mr.  Edwin  M.  Stanton  (the  same 
person  who,  while  in  the  employment  of  Attorney  General 
Black,  and  under  pay  by  the  Government,  was  kindly  permit- 
ted by  his  superior  to  appear  in  the  U.  S.  Supreme  Court 
against  their  common  client,  the  United  States,  in  the  claim  of 
James  Eldridge  and  Henry  Laurencel  for  this  same  mine — the 
Attorney  General  not  appearing  in  person  to  defend  the  inter- 
este  of  the  United  States  in  that  claim)— asserted  in  argument, 
on  the  motion  for  an  injunction  and  receiver  in  the  suit  of  the 
United  States  v.  John  Parrott  and  others,  that  the  mine  of 
New  Almaden  was  never'  taken  possession  of,  nor  worked, 
until  Mr.  Alexander  Forbes  came  to  California  in  1847.  This 
assertion,  I  doubt  not,  was  repeated  by  him  in  a  report  relating 
to  that  suit,  signed  by  the  Attorney  General  and  purporting  to 
he  the  work  of  that  functionary,  but  whose  authorship  I  am 
convinced  may  be  traced  to  Mr.  F.  M.  Stanton;  for  that  re- 
port is  manifestly  written  by  an  employ^  of  a  private  conflict- 
ing claim :  and  it  is  very  easy  to  believe  that  the  Attorney 
General,  having  lent  Mr.  Stanton  to  the  adversaries  of  the  Gov- 
ernment, would  follow  up  that  act  of  generosity  by  lending  his 
name  to  Mr.  Stanton,  signed  to  that  report.  For  much,  but  not 
for  all,  that  is  false  in  that  report,  the  Attorney  General  has 
whatever  excuse  is  afforded  by  the  profoundest  ignorance  of 
the  subject  of  which  he  treats.     But  its  palpable  denial  of  jus- 
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tice,  its  malicious  defamation  of  character,  and  its  disgraceful 
indecencies,  are  so  manifest,  that  no  person  wlio  has  tlie  least 
appreciation  of  the  responsibihty  of  a  great  office,  or  of  the 
decorous  observances  due  to  the  intercourse  between  high  Gov- 
ernment functionaries,  would  have  signed  such  a  document. 
Let  us  hope  that  he  may  find  even  some  sort  of  a  defense 
against  the  charge  of  injustice,  slander,  and  indecency,  in  not 
having  read  the  report  before  he  signed  and  dispatched  it. 

The  other  special  counsel  for  the  Government,  Mr.  Ran- 
dolph, finds  In  this  visit  of  Mr.  Alexander  Forbes  the  occasion 
on  which  were  manufactured  all  the  title  papers  in  the  case, 
connected  with  the  registry  and  the  juridical  possession  of  the 
mine.  This  theory,  to  say  the  least  and  the  most  for  it,  is  en- 
titled to  laudation  for  its  boldness.  Bold,  it  surely  is ;  for  it 
defies  a  thousand  facta,  and  all  those  presumptions  which  come 
to  us,  accredited  by  the  law,  which  ia  the  perfection  of  reason, 
as  a  corps  of  experienced  guides  to  the  truth,  in  all  matters  per- 
taining to  human  motives  and  conduct. 

And  during  this  visit,  also,  Mr.  Eandolph  contends  that 
Alexander  Forbes  wrote  the  alleged  letter  of  the  28th  March, 
1848,  to  James  Alex.  Forbes,  in  which  he  declares  that  all  of 
Castillero's  title  papers  were  procured  from  the  Supreme  Gov- 
ernment long  after  the  Americans  had  taken  possession  of 
California.  This  is  the  stohn  letter,  the  existence,  loss,  and 
copy  of  which  Mr.  Randolph  holds  to  be  proven  by  the  testi- 
mony of  James  Ales.  Forbes  and  his  half-breed  Indian,  Eobert 
Birnie ;  -which  had  lain  dormant  for  ten  years  in  an  old  port- 
folio of  James  Alex.  Forbes,  and  turned  up  miraculously  in  the 
hour  of  sorest  need  to  be  copied  by  Robert  Birnie ;  and  then 
as  miraculously  disappeared,  to  be  seen  no  more.  It  came  out 
of  darkness,  and  to  darkness  it  returned.  It  has  pleased  Provi- 
dence, in  its  revelation  of  that  important  truth,  to  select,  for 
attesting  witnesses,  a  man  who  stands  self-confessed  thrice  a 
perjurer,  and  his  dirty  tool,  Eobert  Birnie,  of  whom  his  neigh- 
bors declare  he  will  perjure  himself  for  money. 

n.  The  correspondence  between  the  two  Forbes',  part  of 
which  has  been  offered  in  evidence  by  the  Government,  and 
part  by  the  claimant,  discloses  very  fully  the  nature  of  Mr. 
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Alexander  Forbes'  traosactioBS  in  reference  to  the  mine,  during 
his  sojourn  in  California.     They  were  as  follows : 

First.  A  thorough  exploration  of  the  mine,  to  aacertain  the 
■width  and  direction  of  the  vein,  and  the  average  richne^  of 
the  ores. 

Second.  A  reformation  of  the  act  of  possession,  as  given  in 
December,  1845 ;  and  an  increase  of  the  number  of  per  ten  encias. 

Third.  A  survey  of  the  two  square  leagues  which  had  been 
granted  to  Castillero,  as  shown  by  the  Castillo  Lanzas  decree ; 
and,  in  connection  therewith,  the  settlement  of  boundaries  with 
the  Berreyesa'a  on  their  co-terminous  sides. 

FoiM-th.  A  negotiation  for  the  purchase  of  the  four  harras 
origiually  belonging  to  the  Eohles  brothers,  two  of  which  Jamea 
Alexander  Forbes  bad  purchased  from  them  as  far  back  as 
September,  1846,  although  the  written  conveyance  is  dated 
14th  September,  1847.  The  consideration  expressed  in  the 
instrument  of  sale  is  $3860.— 25-aws.  172,  450. 

To  recapitulate  more  fully :— Ist.  The  first  of  the  letters  that 
passed  between  James  A.  Forbes  and  Alex.  Forbes,  while  the 
latter  was  in  California,  is  dated  October  1st,  1847,  and  simply 
informs  J.  A.  Forbes  of  Ales.  Forbes'  arrival  in  Monterey  on 
the  30th  September. 

The  next  letter  is  written  from  the  mine,  on  the  19th  Novem- 
ber, 1847,  addressed  to  James  A.  Forbes.  By  that  time  it 
appears  he  had  entered  upon  his  examination  of  the  vein.  I 
give  the  entire  letter : 

MiNA,  19th  Nov.  1847. 
James  A.  Forbes,  Esq.: 

My  Dear  Sir  :^  wrote  you  the  other  day,  which  did  not 
find  you  at  home.  I  am  still  here  preparing  the  apparatus  for 
making  a  better  trial  of  the  ore  ;  but  as  Mr.  Walhs,  the  artisan, 
is  unwell,  we  go  on  but  slowly.  I  am  also  very  anxious  to 
have  the  mine  cleared  out  and  put  in  a  proper  working  state 
before  I  leave  it,  and  for  this  purpose  we  have  been  sinking  a 
"plan"  at  the  "Eespaldo  Alto,"  in  order  to  run  a  testero 
across  the  vein,  and  so  discover  the  value  and  abundance  of  the 
ores  in  its  whole  width.  In  doing  this,  we  have  most  unex- 
pectedly found  that  in  this  plan  there  is  no  cinnabar  what- 
ever, although  over  it,  in  the  upper  part  of  the  vein,  there  are 
ores.     This  puzzle  us  greatly,  but  we  hope  that  in  cutting 
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across  we  will  fall  in  again  with  ores  towards  the  "Eespaldo 
Eajo."  Can,  this  mine  be  a  manto  ?  I  must  verify  that,  and 
so  must  you  and  the  Padre,  with  your  own  eyes,  I  see  very 
good  ores  iu  the  upper  part  of  the  mine,  in  all  directions ;  but 
why  does  it  get  into  borra  lower  down  ?  The  plan  ia  about 
five  varas  lower  down  than  where  you  and  the  padre  wrought, 
and  on  the  other  side  of  the  vein. 

The  people  will  go  on  cutting  across,  and  when  they  again 
get  into  metal,  I  will  send  you  a  man  on  purpose.  I  am  confi- 
dent we  shall  find  them,  but  there  will  always  be  about  two 
varas  or  more  of  the  vein  next  the  Bespaldo  Alto  without  ores ; 
at  least  I  think  so,  and  I  hope  nothing  worse  may  be  the  caso. 
Wo  still  see  good  ores  in  the  upper  part  of  the  vein  near  the 
Eespaldo  Bajo,  where  you  and  the  Padre  took  out  your  ores. 

I  nave  been  somewhat  aJarmed  about  the  borra,  but  I  hope 

there  will  ultimately  be  no  cause  for  this,  yet  I  have  thought 

it  right  to  inform  you  and  the  Padre,  and  have  no  doubt  but 

that  my  E^ypress  Courier  will,  in  a  few  days,  carry  better  news. 

I  am,  my  dear  sir,  yours  very  truly, 

ITrans.  385.]  Alex.  Pokbss. 

The  next  thing  we  hear  of  Mr.  Alexander  Forbes,  ia  con- 
tained in  his  letter  of  the  24th  November,  1847,  communicating 
the  fact  that  the  vein,  or  cinia,  of  ores,  of  which  they  have  been 
in  search,  is  at  last  discovered.     This  letter  I  give  entire,  also : 

Mine,  24th  November,  1847. 
For  Mr.  J.  A.  Porbes  and 

the  Padre  Real,  Santa  Clara. 

"We  have  at  laat  found  the  vein  or  "  cinta  "  of  ores  which  we 
were  looking  for,  so  that  I  have  now  the  pleasure  to  inform 
you  and  the  good  Padre  of  our  luck,  as  I  promised  I  should  do ; 
but  I  fear  this  mine  will  be  reduced  to  this  cinta,  and  the  great 
body  of  it  will  be  tepetate  muerlo;  but,  perhaps,  the  cinta  may 
be  wider  below  than  it  is  above.  To  see  whether  this  is  so  or 
not,  has  been  the  object  of  our  Ichors  since  disoovering  th^  primer 
direction  of  the  vein  of  the  whole  mine,  which  discovery  makes 
everything  more  plain.  This  direction  was  befjre  entirely 
mistaken  j  of  which  and  other  things  we  will  have  a  great  deal 
to  talk  about  when  we  meet.  When  Mr,  Walkinshaw  arrives, 
and  takes  a  look  at  the  mine,  I  think  we  shall  take  a  turn  to 
the  Mission.  I  expect  him  to  be  at  Bernal's  Eancho  this  after- 
noon. 

I  may  say  now,  that  it  ia  impossible  we  can  go  off  the  main 
vein  of  the  mine,  as  it  is  entirely  different  from  the  walls 
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(respaklos),  they  being  of  a  hard  rock,  of  quite  different  char- 
acter, whereas  the  vein  is  quite  soft  and  easily  distinguished. 
All  we  have  to  do  is  to  look  for  the  cintas  which,  have  got  ores, 
which  in  my  opinion  will  be  reduced  to  one  not  very  wide. 
[Ih-ans.  886.]  A.  Forbes. 

I'rom  these  reports  of  Mr.  Forbes'  investigations,  it  has  been 
argued  by  the  counsel  for  the  United  States,  that  the  mine 
never  waa  taken  possession  of  nor  worked  until  the  latter  part 
of  the  year  1847.  This  assertion  is  not  only  disproved  by  an 
abundance  of  other  testimony,  but  it  is  also  directly  contradicted 
by  the  letter  of  the  ISth  November,  1847,  above  cited,  in  which 
Mr.  Alexander  Forbes,  says :  "  We  still  see  good  ores  in  tha 
upper  part  of  the  vein,  near  the  respaldo  hajo,  where  you  and 
the  Padre  took  out  your  ores."  Now  it  will  be  remembered 
that  Padre  Eeal  had  charge  of  the  mine  from  Castillero's  de- 
parture, in  April,  1846,  to  about  September  in  that  year,  when 
it  passed  under  the  control  of  J.  A.  Forbes,  who  continued  in 
possession  until  Mr.  Walkinshaw's  arrival  in  April,  1847. 

Nothing  can  be  more  natural  than  that  Mr,  Alexander 
Forbes,  who  had  recently  leased  the  mine  for  a  term  of  sixteen 
years,  and  had  undertaken  to  work  it  during  that  time  at  his 
own  risk  and  expense,  and  had  come  all  the  way  from  Tepic 
to  look  after  it,  and  who  was  the  proprietor  of  one-third  of  it, 
should  have  made  a  thorough  examination  of  all  such  particu- 
lars as  were  connected  with  the  sueeess  of  his  enterprise.  And 
what  subject  could  possibly  have  possessed  greater  interest  for 
him.than  the  true  resources  of  the  mine,  which,  at  a  great  out- 
lay of  money,  he  had  engaged  to  develop.  Upon  them,  every- 
thing depended.  Ignorant  of  them,  he  could  devise  no  reason- 
able plan  of  operations.  The  subject  surely  was  an  attractive 
one. 

That  it  should  not  have  been  well  ascertained,  in  1847, 
whether  there  was  a  vein  [cinta)  of  ore ;  or  whether  the  ore 
was  merely  an  isolated  deposit  or  spread  ijnanto),  is  not  at  all 
strange.  The  question  could  only  be  solved  by  laborious 
scientific  examinations,  such  as  had  not  been  conducted  in  the 
progress  of  the  extractions  which  were  made  under  the  siiper- 
intendency  of  Padre  Peal  and  James  A,  Forbes.     The  appre- 
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hension  that  the  mine  miglit  be  only  a  spread,  ormawto,  was 
probably  suggested  to  Mr.  Alexander  Forbes  by  the  once  cele- 
brated quicksilver  mines  of  G-uancavcliea,  in  Peru,  where  the 
mineral  was  deposited  in  a  horizontal  spread,  or  manto,  aa  the 
Spaniards  call  it,  the  word  literally  meaning  "a  cloak."  [Sal- 
orzano  Pol  Ind.,  Lib.  VI.,  Cap.  11,  No.  14.]  These  mines 
must  have  been  exhausted  long  ago. 

Nor  was  it  at  all  strange  that  the  ignorance  of  those  persona 
who  had  previously  examined  the  mine,, considering  the  small 
extent  to  which  it  had  been  worked,  had  deceived  them  with 
regard  to  the  irwe  direction  of  the  vein  of  the  whole  mine.  They 
who  are  experienced  in  mining  operations  know  that  such  mis- 
takes are  very  common.  The  law,  too,  admitting  their  fre- 
quency, endeavors  in  a  spirit  of  justice  to  correct  them,  that 
they  may  not  cause  detriment  to  the  discoverer,  by  withhold- 
ing from  him  the  fruits  due  to  his  enterprise  and  labor.  This 
we  shall  see  when  we  come  to  consider  the  right  of  the  mine 
owner  to  change  the  boundaries  of  his  mine  so  aa  to  include  the 
vein  whichever  way  it  may  run. 

After  Mr.  Alexander  Forbes  had  satisfied  himself  that  the 
mine  was  not  a  manto,  but  a  vein,  the  true  direction  of  which 
he  had  discovered,  and  had  learned  the  result  of  certain  assays 
of  the  ore  made  by  James  Alexander  Forbes,  he  addressed 
to  the  latter  the  following  letter; 

N.  Almadbn,  19th  January,  1848. 

My  dear  sir :— -I  am  very  much  obliged  to  you  for  your 
prompt-  attention  to  the  business  in  hand,  and  return  the  espe- 
diente  immediately. 

I  am  much  surprised  at  the  result  of  your  assay,  and  shall 
try  what  I  have.  It  will  of  course  be  better  to  say  nothing 
about  it,  particularly  as  I  have  already  written  to  Monterey  that 
there  is  no  mine,  nor  does  there  appear  to  be  any  quantity  of 
this  kind  of  stuff. 

I  hope  soon  to  see  the  Alcalde. 

My  dear  sir,  yours  truly, 

[JVans.]  A.  FoBBES. 

The  Attorney-Greneral  and  Mr.  Stanton  have  made  great 
capital  out  of  this  letter.  They  isolate  it.  They  sever  it  from 
all  that  preceded  and  all  that  followed  it.    They  cut  it  off  from 
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all  sujyplies  of  meaning,  wliicli  otlicr  letters  and  contempora- 
neous events  abundantly  afford.  They  take  up  thia  detached 
sentence :  "  It  will  of  course  be  better  to  say  nothing  about  it, 
particularly  aa  I  have  already  written  to  Monterey  that  there  ia 
no  mine  ;"  and  they  gravely  inform  the  President  of  the  United 
States,  upon  such  authority,  that  previous  to  1848  the  land  had 
not  been  formally  taken  possession  of  under  title. 

Listen  to  Messrs,  Stanton  and  Black:  "The  land  was  not 
formally  taken  possession  of  under  title  until  long  after  the  oc- 
cupation of  California  by  the  American  forces.  It  was  then 
done  clandestinely,  and  accompanied  with  a  written  statement 
by  the  chief  partner  in  the  concern,  to  the  authorities  of  Monte- 
rey, that  there  was  no  ore  there.  The  statement  was  of  course 
known  to  be  false,  and  the  person  who  made  it  simultaneously 
wrote  to  his  partner  and  told  him  of  the  trick  he  had  played." 

Such  is  the  commentary  of  Messrs.  Stanton  and  Black  on 
this  letter.  They  wrest  it  from  its  true  connection,  where  it 
admits  of  a  natural  and  honest  intent,  to  join  it  with  something 
to  which  it  was  in  no  way  related,  for  the  purpose  of  giving  it 
a  fraudulent  meaning.  The  letter  was  evidently  written  either 
on  the  subject  of  the  examination  of  the  mine,  in  which  Mr. 
Alexander  Forbes  had  been  for  some  time  engaged,  and  referred 
directly  to  the  surprising  resultsof  the  assay  of  the  ore  made 
by  James  A.  Forbes,  or  it  referred  to  some  other  recently  dis- 
covered mine.  Mr.  Alexander  Forbes  advises  James  Alexan- 
der Forbes  to  say  nothing  about  the  result  of  the  assay,  "  par- 
ticularly," he  adds,  "  as  I  have  written  to  Monterey  that  there 
is  no  mine."  This  statement  was  of  course  known  to  be  false, 
says  Messrs.  Stanton  and  Black.  Why  waa  it  known  to  be 
false?  Mr.  Alexander  Forbes  evidently  uses  the  word  "mine" 
as  synonymous  with  "mineral."  Even  supposing  that  this 
statement  refers  to  the  New  Almaden  mine,  why  might  he 
not  have  written  to  Monterey,  as  he  had  written  to  James  Alex. 
Forbes  on  the  19th  of  the  preceding  month,  informing  his 
friends  there  of  the  entire  absence  of  cinnabar  in  all  the  exca- 
vations he  had  made  for  the  purpose  of  ascertaining  the  extent 
and  nature  of  the  deposit  ?  And  why  might  not  he  very  natu- 
rally and  honestly  consider  it  prudent  under  the  circumstances 
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not  to  disclose  just  tlien  a  diHerent  condition  of  affairs  ?  It 
was  his  own  business.  lie  was  under  no  obligation  to  publish 
his  discoveries.  He  had  a  right  to  select  his  own  time  and 
place  and  means  for  making  them  known.  And  if  he  had 
communicated  to  any  person  in  Monterey  his  utter  want  of  suc- 
cess at  one  stage  of  his  explorations,  he  surely  exercised  only 
a  proper  discretion,  considering  the  peculiar  condition  of  Cali- 
fornia, in  guarding  against  the  circulation  of  rumors  which 
might  be  misconstrued  to  contradict  his  former  statements. 

But,  say  Messrs.  Stanton  and  Black,  the  letter  referred  to  as 
having  been  written  to  Monterey,  was  a  written  statement  ad- 
dressed to  the  authorities  at  Monterey.  This  assertion  is  entirely 
without  foundation.  It  is  a  pure  fabrication  of  Messrs.  Stanton 
and  Black,  intended  to  deceive  the  President.  Mr.  Alexander 
Porbes  does  not  say,  nor  is  there  any  evidence  to  prove,  to 
whom  he  had  written  in  Monterey. 

Nor  is  that  the  only  malicious  fabrication  of  which  Messrs. 
Stanton  and  Black  have  been  guilty  in  their  comments  on  the 
letter  to  some  person  in  Monterey,  They  assert  (what  ia  pro- 
ven by  the  record  to  be  absolutely  false)  that  Mr.  Alexander 
I"orbes  took  possession  of  the  land  of  Almaden  clandestinely  ; 
and  they  add  what  is  equally  false,  that  the  letter  to  Monterey 
accompanied  the  clandestine  taking  of  possession,  and  they  de- 
sired it  to  be  inferred  that  the  "  written  statement  by  the  chief 
partner  in  the  concern  to  the  authorities  at  Monterey,  that  there 
■  was  no  ore,"  was  made  to  prevent  such  obstacles  to  the  clan- 
destine, taking  of  possession,  as  might  have  been  interposed  had 
the  true  value  of  the  mine  been  known. 

The  truth  is,  as  we  have  seen,  that  the  mine  of  New  Alma- 
den, with  an  extent  of  three  thousand  varas  in  every  direction 
from  its  mouth,  had  been  in  the  possession  of  Castillero,  his 
partners,  and  his  and  their  assigns,  since  December,  1845 ;  and 
in  April,  18i7,  Eobert  Walkinshaw,  as  the  agent  of  Mr.  Alex- 
ander Forbes,  to  whom  Castillero,  in  December,  1846,  had 
leased  the  two  square  leagues  (two  sitios)  of  land  on  his  mining 
possession,  took  possession  of  the  mine,  of  the  three  thousand 
varas,  and  of  the  said  two  square  leagues.  We  have  seen  how 
jealously  the  possession  of  these  two  sitios  was  guarded  by 
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James  Alexander  Fortes,  who  was  temporarily  in  charge  of 
the  mine  during  the  absence  of  Mr.  Walkinahaw,  in  Jnly,  1847. 
This  is  shown  in  his  letter  of  the  14th  of  that  month  to  Mr. 
Alexander  Forbes,  in  which  he  says :  "  I  was  presented  yes- 
terday with  a  splendid  specimen  of  quicksilver  ore,  from  a  spot 
■within  or  near  the  Hmita  of  the  two  leagues  conceded  to  Oas- 
tillero  and  socios.  *  *  I  immediately  had  an  interview  with  the 
discoverers,  and  informed  them  that  if  any  rich  vein  did  in 
reality  esist  without  the  limits  of  the  two  leagues,  and  docu- 
ments could  be  manifested  of  the  denunciation,  I  was  ready 
to  enter  into  a  contract  in  the  name  of  the  company  of  Alma- 
den  for  working  the  vein ;  but  that  I  could  not  permit  any 
claim  or  operation  to  be  entered  upon,  until  the  land  should  be 
measured  "—Mck.  0.  H.  X.  No.  3.     Trans.  541. 

I  presume  that  the  formal  taking  of  possession  of  the  land 
under  title,  mentioned  by  Messrs.  Black  and  Stanton,  and  by 
them  described  as  having  been  done  clandestinely,  was  intended 
to  refer  to  the  survey  of  the  two  leagues  of  land  of  which 
James  Ales.  Porbes  speaks  in  the  letter  just  cited.  To  that 
survey  I  will  refer  a  little  later. 

Second.  Before  doing  so,  however,  I  will  briefly  notice  the 
proceedmga  hy  which  Mr.  Alexander  Forbes  endeavored  to 
procure  an  amended  possession  of  the  mine,  and  an  increase  of 
per^nencias.  It  will  be  remembered,  that  in  his  letter  of  the 
19th  November,  1847,  he  states,  that  in  the  excavations  he  had 
been  making  across  the  vein  to  discover  the  value  and  abnnd- 
ance^of  the  ores  in  its  whole  width,  he  had  "  most  unexpect- 
edly found  no  cinnabar  whatever."  This  puzzles  usgreatly,  he 
says,  and  he  asks :  "Can  this  mine  beamamto.^"  His  next 
letter,  written  five  days  later,  contains  the  cheering  informa- 
tion that  he  has  at  last  found  the  vein,  or  cinta,  of  ores  which 
he  was  looking  for.  To  see  whether  this  vein  might  not  be 
wider  below  than  it  is  above,  has  been,  he  says,  "  the  object 
of  our  labors  since  discovering  the  pr</per  direction  of  the  vein  of 
the  whole  mine,  which  discovery  makes  everything  more  plain. 
This  direction  wa?  before  entirely  mistaken." 

Now,  it  is  provided  by  the  Mining  Ordinances,  7\t.  IX.,  Art. 
10,  that  the  Mining  Deputies,  accompanied  by  the  Professor  of 
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Mines  and  a  Notary  Public,  shall  visit  all  the  mines  in  their 
District  at  least  once  a  year,  to  see  that  the  provisions  of  the 
law  relating  to  the  security  and  preservation  of  mines,  and  to 
their  proper  working,  are  strictly  observed,  and  to  adopt  means 
to  enforce  them  where  they  are  disregarded. — Balkck's  Coll.  242. 

And  it  ia  farther  provided  by  the  Ordinances,  Title  YIIL, 
Art,  11,  that  if  it  should  tnrn  out,  in  the  progress  of  mining 
operations,  that  the  direction  of  a  vein  had  been  at  first  mis- 
taken, the  mine  owner,  on  application  to  the  proper  authority, 
might  reform  or  change  his  boundaries  bo  as  to  include  the 
vein,  if  such  alteration  would  not  injure  his  neighbor. — Ibid.  226. 

And  again,  the  Ordinances  grant  to  the  discoverers  of  a  mine 
thxespertmendas,  and  if  such  newly  discovered  mine  be  worked 
in  partnership,  four  additional  pertenencias,  making  seven  in 
all.— m  VI.  Art.  1.  Tit.  XI,  Art.  2.  Ibid,  223,  252. 

Mr.  Alexander  Forbes  having  put  the  mine  in  order,  and 
ascertained  the  true  direction  of  the  whole  vein,  addressed  a 
petition,  on  the  19th  January,  1848,  to  the  Alcalde  "Weekes, 
praying  that  he  would  visit  the  mine,  inspect  its  works,  reform 
the  boundaries  according  to  the  true  direction  of  the  vein,  cor- 
rect such  mistakes  as  might  appear  in  the  former  act  of  posses- 
sion, and  decide  upon  the  increase  of  pertenendas  which  might 
be  possessed  by  the  owners  of  the  mine.— 3>fflm.  387,  388. 

Two  days  after  this  petition,  that  ia  to  say,  on  the  21st  Jan- 
uary, 1848,  Alcalde  Weekes,  with  two  assisting  witnesses  and 
a  practical  miner,  visited  the  mine,  inspected  its  works,  de- 
scribed what  they  conceived  to  be  the  true  direction  of  the 
vein,  and,  considering  that  it  was  worked  in  partnership,  eon- 
ceded  to  the  company  the  right  to  four  continuous  ^ertoienci'as 
along  the  course  of  the  vein;  and  concluded  by  stating  that 
the  right  and  title  of  the  mine  to  the  land  granted  in  the  original 
act  of  possession  remains  valid. — Trans.  286  ;  amd  translation,  802. 

Let  ua  note  just  here  that  Alex.  Forbes'  letter  to  James  Alex., 
in  which  he  speaks  of  having  already  written  to  Monterey  that 
there  is  no  mine,  bears  the  same  date  with  his  petition  to  Al- 
calde Weekes,  praying  that  the  mine  might  be  officially  visited 
and  inspected.  "We  note  this  fact  in  confirmation  of  our  sup- 
position that  the  letter  to  some  person  in  Monterey,  if  it  relates 
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to  the  Almadcn  mine,  must  have  heen  written  about  the  19th 
November,  1847,  when  he  most  unexpectedly  found  that  there 
was  no  cinnabar  whatever  in  the  excavations  made  across  the 
vein,  to  ascertain  its  width  and  richness.  It  would  be  absurd 
to  suppose  that,  while  he  was  praying  one  officer  at  San  Jos^ 
to  visit  and  inspect  the  mine,  with  two  assisting  witnesses  and 
a  practical  miner,  and  to  make  a  public  record  of  the  result  of 
such  inspection,  he  would  be  writing  to  the  authorities  at  Mon- 
terey, not  a  day's  ride  from  San  Jos^,  informing  them  that 
there,  were  no  ores  in  the  mine. 

There  is  another  thing  in  this  petition  of  Mr.  Alexander 
Forbes  to  Alcalde  Weekes,  to  an  explanation  of  which  I  ask 
the  attention  of  the  Court.  It  will  be  perceived  that  Mr.  Forbea 
requests  the  Alcalde  to  decide  upon  the  increase  of  pertenen- 
cias  to  which  the  mine  owners  are  entitled  by  virtue  of  its 
being  worked  in  partnership.  Upon  this,  the  Government 
counsel  ask :  Why,  if  the  original  act  of  possession,  dated  30th 
December,  1845,  had  been  in  existence  in  January  1848,  by 
which  the  Alcalde  Pico  granted  a  mining  possession  of  three 
thousand  varas  in  every  direction  from  the  mouth  of  the  mine, 
should  Alexander  Forbes  have  prayed  the  Alcalde  to  grant 
an  increase  of  pertmsTicias  in  1848,  aa  provided  by  the  ordi- 
nances? For,  say  they,  three  thousand  varas,  measured  in 
evBTj  direction  from  the  mouth  of  the  mine,  includes  many 
more  perienencias  than  the  seven  which  Alcaldes  are  authorized 
to  grant  when  a  newly  discovered  mine  is  worked  in  partner- 
ship, 

To  which  we  reply :  A  careful  examination  of  the  Act  of 
possession  given  by  Pico  in  1845,  discloses  the  fact  that  the 
Alcalde  gave  possession  of  the  mine,  and  also  granted  to  Cas- 
tillero  three  thousand  varas  in  every  direction  from  the  mouth 
of  the  mine.  lie  first  declares  that  he  gives  juridical  posses- 
sion of  the  mine  known  by  the  name  of  Santa  Clara ;  and  then, 
proceeding  to  enumerate  several  reasons  for  what  follows,  he 
grants  to  Castillero  three  thousand  varas  in  all  directions,  sub- 
ject to  the  provisions  of  the  general  Mining  Ordinances  on  that 
subject.  So  that  the  giving  of  juridical  possession  of  the  mine 
was  one  act,  and  the  granting  of  three  thousand  varas  in  all 
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directions  was  another  act,  both  of  wliich  were  recorded  in  the 
same  instrument,  which  is  usually  called  the  act  of  possession. 
What,  then,  did  he  mean  by  the  mine  ?  What  was  its  ex- 
tent? Evidently,  he  intended  by  the  mine  such  a  number  of 
perimencias  aa  the  discoverer  of  a  mine  in  a  new  hill  (cerro) 
was  entitled  to  by  the  ordinances, — which  would  be  tf^Lree,  if  he 
worked  the  mine  alone,  and  seven  if  he  worked  it  in  partnership 
with  others. 

The  distinction  between  the  juridical  possession  of  the  mine 
and  the  grant  of  three  thousand  varas,  is  very  explicitly  stated 
by  Castillero  in  his  proposals  to  the  Jtmta  de  Fomento  on  the 
12th  May,  1846.  There  he  says :  "  Wherefore,  I  have  de- 
nounced .and  taken  possession,  not  only  of  the  said  mine  called 
Santa  Clara,  but  also  of  an  extent  of  three  thousand  varas  in 
all  directions  from  the  said  place." 

Jos^  Castro,  in  the  power  of  attorney  which  he  gave  McNa- 
mara  in  Monterey  on  the  12th  June  1846,  speaks  of  "  the  pow- 
ers which  my  partners  have  granted  to  me,  for  the  purpose  of 
executing  every  contract  which  may  offer  in  regard  to  the  three 
p&rtenencias,  which  by  just  title,  and  as  di'^ooverers,  we  possess 
in  the  quicksilver  mine  situated  in  the  district  of  Santa  Clara," 
It  thus  appears  that  Castro  thought  that  he  and  his  partners, 
as  discoverers,  were  entitled  to  a  mine  consisting  of  three  j)er- 
tenencias.  I  know  he  was  mistaken.  They  were  entitled  to 
seven  peri^nencias. 

In  the  contract  of  avio,  or  lease  of  the  mine,  which  Mr.  Mc- 
Namara  made  under  that  power  with  Alexander  Forbes  in 
Tepic,  on  the  28th  November,  1846,  the  mine  is  said  to  em- 
brace three  pertenencias. 

When  Castillero  ratified  this  contract  in  the  Gty  of  Mexico, 
in  his  recital  of  Castro's  power  of  attorney  to  McNamara,  and 
of  the  contract  of  avio,  made  in  pursuance  of  it,  he  speaks  of 
thvee  pertenencias  only.  His  silence  in  regard  to  any  other  and 
larger  claim  amounts  to  nothing ;  for  he  was  only  called  on 
to  ratify  what  had  been  already  done.  He  was  under  no  obli- 
gation to  do  that  even.  And  he  might  well  have  supposed 
that,  whatever  number  of  pertenencias  the  mine  included,  three 
■would  be  as  many  as  the  company  could  work  in  the  sixteen 
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years  of  their  terra.  It  is  in  proof  tliat  they  have  scarcely  ex- 
ceeded the  limits  of  one perlenencia  [Day's  Dep.,  Trans.  1097]. 
In  the  instrument  of  sale  of  five  harras  to  Alexander  Forbes, 
executed  by  Oastillero  on  the  same  day  with  that  in  which  be 
ratified  the  contract  ofavio,  nothing  is  said  of  the  number  of  ^e?'- 
fynencias  of  which  the  mine  consisted.  He  merely  declares  that 
he  is  the  owner  of  twelve  shares  in  the  mine,  and  that  he  "  sells 
to  Mr.  Alex.  Forbes  five  shares  of  the  twelve  whieh  belong  to 
him  in  fee  in  the  aforesaid  mine  of  Santa  Clara." — Trans.  2505. 

The  same  distinction  between  the  juridical  possession  of  the 
mine,  and  the  grant  of  three  thousand  varas,  as  set  forth  in  the 
record  of  possession  given  by  Pieo  in  1845,  is  expressed  by 
James  Alexander  I'orbes  in  his  letter  of  the  5th  May,  1847, 
where  he  advises  his  correspondent  to  obtain  from  the  Supreme 
Government  "  the  unqualified  ratification  of  the  juridical  pos- 
session whieh  was  given  of  the  mine  by  the  local  authorities  of 
this  jurisdiction,  including,  if  possible,  the  three  thousand  varaa 
of  land  given  in  that  possession  as  a  gratification  to  the  discov- 
erers." And  in  his  deposition,  in  answer  to  questions  by  the 
Government's  counsel,  he  says,  that  besides  the  amended  pos- 
session given  by  Weekes  in  1848,  he  never  knew  any  other 
possession  to  have  been  given,  except  that  given  by  Pico  in  1845. 
"This  embraced  ihTee  perteneiicias,  so  far  as  regarded  the  mine. 
Ihree  pertenencias,  and  also  the  lands  about  the  Hacienda,  I  un- 
derstood to  have  been  given  to  Oastillero  in  1845.  I  understood 
that  three  thousand  varas  were  granted  about  the  Sacienda.  I 
think  I  learnt  it  about  the  time  I  received  possession  from 
Eeal."— ?Vam.  455,  456. 

The  deed  from  the  Eobles  brothers  to  J.  A.  Forbes  conveys 
to  him  two  of  their  harras  in  each  of  the  three  perienencias  of 
the  mine  [Trans.  172].  This  conveyance,  says  James  Ales. 
Forbes,  in  its  terms  "comprises  everything — all  their  right, 
title  and  interest  in  the  lands  and  mine.  By  Mexican  custom, 
a  sale  of  harras  in  a  mine  includes  an  interest  in  the  hacienda." — 
Trans.  456. 

The  Junto  de  Fomenio,  in  their,letter  of  the  14th  May,  1846, 
to  the  Minister  of  Justice,  inclosing  Castillero's  proposals,  and 
recommending  their  acceptance  by  the  Supreme  Government, 
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say,  in  reference  to  his  seventh  proposition,  that  it  is  iiciicoaaxy 
to  consider  that  Gastillero  has  in  hia  favor  "  the  qualification  of 
being  discoverer  of  an  absolutely  new  hill,  in  which  there  was  no 
mine  open;  and  to  8uch  there  is  granted,  in  the  first  article  of 
the  sixth  title,  three  pertenendas,  either  continuous  or  interrupted; 
and  if  he  shall  have  discovered  other  veins,  one  (pertenencia)  in  each 
ofthem.^  He  has  also  in  his  favor  the  circumstance  that  he 
works  it  in  company  with  others,  to  wbom  there  is  granted 
that,  without  prejudice  to  the  right  which  they  may  have  by 
the  title  of  discoverers,  when  they  are  such,  they  may  denounce 
four  new  pertenendas. — Trans.  1168. 

In  the  supposition  by  some  of  the  interested  parties— Mr, 
Alex.  Forbes  in  the  number— that  the  mine  of  which  juridical 
possession  was  given  by  Pico  in  December,  1845,  contained 
three  pertenendas,  there  is  nothing  inconsistent  with  the  record 
of  that  act  of  possession  offered  in  evidence  by  us.  In  truth, 
the  very  circumstances  which  are  urged  by  the  counsel  for  the 
Government  aa  impeaching  that  record,  establish  its  genuine- 
ness beyond  question. 

As  I  have  alluded  to  Alexander  Forhea'  petition  to  Alcalde 
Weekes,  solely  for  the  purpose  of  showing  that  it  does  not  tend 
in  the  least  to  discredit  the  record  of  the  former  act  of  possession 
ml845,.I  will  satisfy  myself  on  this  point  by  caUing  attention 
to  the  concluding  part  of  the  record  of  Weekes'  proceedings  on 
that  petition,  where  he  refers  to  the  former  act  of  possession  in 
these  words :  "  J^iendo  comtanie  el  derecho  y  Utulo  de  la  mina  d 
la  gracia  de  tereno  concedido  en  la  origindl  acta  de  posesion,"— 
THE  EIGHT  AND  TITLE  OF  THE  MINE  TO  THE  LAND  GRANTED  AS 
A  HEWASD  IN  THE  OHIGINAL  ACT  OP  POSSESSION  EBMAIHING 
VALID. 

Now,  the  Mr.  Weekes  who  signed  that  record  has  been  twice 
called  by  the  Government  in  this  case,  and  the  Government 
have  proved  by  him  that  he  saw  a  little  paper  book  in  the  Al- 
calde's ofiice  at  San  Jos^,  while  Burton  was  Alcalde,  containing 
a  record  of  the  denounceinent  of  this  mine  by  Gastillero,  and  of 
the  juridical  possession  of  it  which  had  been  given  by  Pico  in 
1845.  He  declares,  further,  when  he  is  shown  the  original  pa- 
pers of  denouncement  and  possession  offered  in  evidence  by 
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the  claimant,  that  lie  telievea  them  to  be  the  same  httle  paper 
book  that  he  saw  when  Burton  was  Alcalde,  and  which  he  sub- 
sequently saw  in  the  archives  of  his  olHcc  when  he  was  him- 
self Alcalde  ia  1848  {Tra-ns.  307].  Burton  was  elected  Al- 
calde in  October  or  November,  1846  [Trans.  745 ;  Murphy's 
Bep.  ans.  61].  When,  therefore,  this  witness  in  1848  refers  to 
the  original  act  of  possession  of  the  mine,  and  to  the  grant  of 
land  which  had  been  made  in  that  aot,  the  conclusion  is  irre- 
sistible that  he  meant  the  act  of  possession  given  by  Pico  on 
the  30th  December,  1845,  and  the  three  thousand-vara  grant 
therein  made.     So  much  for  Weekes'  possession. 

Third.  We  now  come  to  the  survey  of  the  two-league  grant. 
Our  information  concerning  it  is  derived  from  the  correspond- 
ence between  the  two  Forbes,  and  the  testimony  of  Mr.  Lyman, 
the  surveyor  who  made  it.  As  it  has  little  or  no  bearing  on 
any  question  in  the  case,  a  brief  allusion  to  it  wiU  be  all  that  is 
necessary. 

The  only  letters  that  allude  to  the  subject  are  two  from 
James  Alexander  Forbes  to  Alexander  Forbes  ;  they  are 
dated  respectively  the  7th  and  17th  February,  1848.  In  the 
first  of  these  the  writer  says : — "  I  have  spoken  to  Mr.  Lyman 
upon  the  subject  of  this  survey,  and  he  very  willingly  agreed 
to  go  and  see  you  to-morrow.  I  shall  go  to  the  Hacienda  to- 
morrow (Wednesday),  in  order  to  assist,  if  you  resolve  upon 
the  measurement  before  you  proceed  to  Monterey.  My  opinion 
of  the  title  of  the  widow  Berreyesa,  or  rather  my  first  view  of 
that  iitle,  and  the  information  given  by  her  sons,  was  that  the 
grant  was  for  two  leagues ;  but  I  have  been  at  her  house  on  my 
return  hither,  and  I  find  that  the  title  was  given  for  one  league, 
or  sitio,  and  that  the  word  one  has  been  converted  into  the 
word  two.  I  advise  you  of  this  in  order  to  prevent  an  incor- 
rect supposition  of  her  boundary  line.  The  correctness  of  her 
title  can  only  be  ascertained  by  examining  the  archives  at 
Monterey.  Mr.  Lyman  tells  me  that  he  did  not  survey  Cook's 
land,  although  he.  Cook,  had  made  some  proposition  to  him  to 
do  it.  Perhaps  it  would  be  safe  to  take  the  limit  of  Cook  and 
the  prolongation  of  that  line  as  one  of  the  limits  of  the  two 
sitioSj  without  meddling  with  the  widow's  land  or  boundary, 
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but  you  know  that  she  expects  to  have  some  line  defined  be- 
tween her  land  and  those  two  sitios  of  the  Hacienda,  and  will 
therefore  determine  as  to  that  operation."  In  this  letter  it 
will  be  noted  that  James  Alex.  Forbes  again  refers  to  the  grant 
of  two  sitios. — Trans.  543. 

The  last  letter,  as  it  is  short,  I  give  entire : 

Bebreyesa's  Farm,  17th  Feb.,  1848. 

My  dear  Sir :— The  widow  has  agreed  to  have  the  line  of 
demarcation  between  the  sitios  of  the  mine  and  her  land,  to  be 
traced  upon  the  summit  of  the  second  hill  from  her  plain  (upon 
which  one  of  her  sons  is  now  gone  to  put  up  a  white  flag  in  a 
tree),  and  to  run  along  that  ridge  down  to  the  stream  near  the 
road  which  the  said  line  will  cross,  and  skirting  along  the  base 
of  the  hills  near  the  plain,  until  it  reaches  Cook's  line  or  bound- 
ary. This  measure  will  take  in  the  greater  part  of  the  cariada 
and  I  thmk  that  it  will  be  very  near  the  line  you  pointed  out 
to  Mr.  Lyman, 

The  widow  has  desired  me  to  state  to  you  that  she  wishes  to 
have  her  land  meaanred  as  follows :  one  league  upon  the  line 
of  division  between  herself  and  Cook,  and  a  parallel  line  to  be 
run  to  that  between  her  land  and  the  Bernales :  but  that  if 
you  are  desirous  to  have  the  strip  from  the  point  of  the  hill 
towards  the  lomita  near  Cook's,  that  she  is  willing  to  arrange 
the  matter  of  purchase  with  you,  and  will  be  glad  for  yon  to 
make  her  an  offer  for  that  part  of  it. 

I  am,  my  dear  sir. 

Your  obt.  servant, 
,_,    ,       ^  Jas.  Alex.  Forbes, 

Alex,  horbes,  Esq.,  New  Alniaden, 

[Trans.  547,] 

The  Mr.  Lyman  who  is  mentioned  in  the  first  of  the  fore- 
going letters,  actually  made  the  survey.  Ilis  deposition  was 
taken  in  this  case  before  the  Land  Commission  on  the  18th 
February,  1854.  He  says:  "I  made  such  a  survey  in  the 
month  of  February,  1848,  at  the  request  of  James  Alex. 
Forbes,  of  California,  and  Alexander  Forbes,  of  Tepic,  in  Mex- 
ico, who  was  at  that  time  at  said  mine.  At  the  time  the  sur- 
vey was  made  I  held  a  commission  from  General  Mason,  who 
was  then  Governor  of  California,  as  surveyor  for  the  Middle 
Department  of  California,  which  embraced  what  la  now  Santa 
Clara  County.     I  was  requested  to  lay  out  two  square  leagues 
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of  land,  and.  was  shown  cither  a  grant  or  a  copy  of  a  grant 
from  the  Mexican  Government  for  two  square  leagues.  These 
were  to  be  kid  out  so  as  to  cover  certain  mining  rights,  called 
pertenencia,  which  extended  three  thousand  varas  in  each  direc- 
tion from  the  mouth  of  the  mine.  I  made  the  survey  hy  tri- 
angulation,  and  it  was  so  made  as  to  include  two  square  leagues 
in  a  somewhat  irregular  shape,  approximating  a  rectangle,  and 
it  was  so  surveyed  as  to  have  the  mouth  of  the  mine  as  near  in 
the  centre  as  could  be,  without  covering  land  of  the  neighbor- 
ing ranchd's  claimed  by  individual  owners.  If  there  had  been 
no  surrounding  claims  it  could  have  been  laid  out  with  the 
mouth  of  the  mine  in  the  centre. 

"  The  line,  as  actually  run  by  me  on  the  portion  adjoining  San 
Vicente,  was  one  which  was  agreed  upon  at  the  time  of  compro- 
mise between  said  Torbes  and  theBerreyesa  family.  I  was,  at  the 
same  time  when  this  survey  was  being  made,  xet^uested  by  the 
widow  Eerteyesa  to  make  a  survey  of  the  Rancho  San  Vicente. 
I  made,  in  fact,  both  surveys  at  the  same  time,  and  one  of  her 
sons  went  with  me  and  pointed  out  the  boundaries  which  they 
claimed.  The  line  above  mentioned  as  agreed  upon,  was  made 
the  boundary  between  the  two." — IVans.  11-12. 

This  survey,  made  by  a  public  surveyor,  holding  a  commis- 
sion from  General  Mason,  Governor  of  California,  and  in  the 
presence  of,  and  after  consultations  and  compromises  with,  a 
family  of  adjoining  owners,  was  perhaps  one  of  the  secret  acts 
by  which  Mr.  Alexander  Forbes  clandestinely  took  possession 
of  th&land  under  title,  as  alleged  by  Messrs.  Stanton  and  Black. 
This  must  have  been  the  clandestine  possession  which  was  ac- 
companied  by  the  letter  "  to  the  authorities  at  Monterey,"  fab- 
ricated by  Messrs.  Stanton  and  Black.  Mr.  Alexander  Forbes 
proceeded  in  a  strange  way  to  the  clandestine  possession  of  his 
land  under  title,  by  calling  upon  the  Government  surveyor  to 
survey  it  for  him,  exhibiting  his  title  at  the  same  time — almost 
as  strange  as  the  measures  he  adopted  to  conceal  the  value  of 
the  mine  from  the  officers  of  the  Government,  in  requesting  one 
of  them  to  inspect  it  thoroughly,  with  a  practical  miner  and 
assisting  witnesses,  and  to  make  a  public  record  of  all  he  should 
learn  about  it. 
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Fourth.  The  fourth  aod  the  last  of  Mr.  Alexander  Forbes' 
transaetioDs,  while  he  was  in  California,  relating  to  the  mine, 
was  his  attempt  to  purchase  from  the  Eobles  brothers  their  re- 
maining interest  of  two  bmras.  They  originally  owned  four 
harras,  two  of  which,  as  far  back  as  September,  1846,  they  had 
sold  or  agreed  to  sell  to  James  Alex.  Forbes,  but  did  not  con- 
voy to  him  by  written  instrument  until  the  14th  September, 
1847.  The  negotiation  was  conducted  with  James  Alexander 
Forbes,  the  attorney  in  fact  of  the  two  Eobles.  The  trans- 
action derives  its  sole  importance  from  the  circumstance  that, 
in  the  course  of  the  treaty  for  the  purchase  of  this  interest,  it 
is  alleged  by  the  Government  that  Mr.  Alexander  Forbes  wrote 
a  letter  on  the  28th  March,  1848,  to  James  Ales.  Forbes,  in 
which  he  discloses  that  "in  fact,  the  documents  procured  by 
Castillero,  in  Mexico,  as  his  title  to  the  mine  and  lands,  were 
all  obtained  long  after  the  occupation  of  California  by  the 
Americans." — Mch.  X.  Birnie's  Dejj.     Trans.  864. 

The  existence  and  contents  of  the  original  letter  containing 
this  declaration  the  Grovernraent  have  attempted  to  prove  by 
James  Alexander  Forbes  and  Kobert  Birnie.  The  loss  of  it 
they  endeavor  to  prove  by  the  former,  who  has  testified  that  it 
was  stolen  from  his  carpet  bag,  in  a  hotel  in  San  Francisco,  on 
the  30th  June,  1858  [Trans.  869,  ans.  14].  Just  at  this  place  I 
do  not  propose  to  discuss  the  testimony  bearing  on  this  alleged 
original  letter,  further  than  to  note  the  following  facts,  viz. : 
that  on  the  9th  August,  1850,  James  Alex.  Forbes  sold  one  of 
his  two  barras  to  Mr.  John  Parrott,  of  San  Francisco,  for  the 
sum  of  twenty-four  thousand  dollars  {Trans.  179] ;  that  on  the 
29th  May,  1865,  he  sold  his  remaining  barra  to  Mr.  William 
E.  Barron,  of  San  Francisco,  for  the  sum  of  thirty  thousand 
dollars  {Trans.  189] ;  that  on  the  llth  February,  1856,  he  filed 
an  answer  to  the  complaint  of  James  Tobin  et  al.  v.  Robert 
Walkinshaw  et  al.  (a  suit  instituted  on  the  equity  aide  of  the  ' 
U.  S.  Circuit  Court  for  the  Districts  of  California),  in  which  he 
set  up  in  defense,  among  other  things,  the  two-league  grant 
from  the  Supreme  Government  of  Mexico  to  Andres  Castillero, 
as  set  forth  in  the  decree  signed  by  Castillo  Lanzas  on  the  23(1 
May,  1846,  and  swore  it  was  a  genuine  document  {Tram.  473] ; 
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that  in  November,  1856,  lie  instituted  proceedings  in  bank- 
ruptcy in  tlie  District  Court  for  the  Third  Judicial  District  of 
California,  and  procured  iiis  discharge  in  January,  1857  [R-ttiis. 
475] ;  that  after  he  became  a  bankrupt  he  applied  to  Bolton, 
Barron  &  Co.,  part  owners  in  the  mine,  and  the  agents  of  the 
New  Almadeu  Company,  for  the  loan  of  ten  thousand  dollars, 
and  was  refused  it  [Trans.  475]  ;  that  just  about  that  time,  and 
in  consequence  of  such  refusal,  he  sold  to  Henry  Laurencel  and 
James  Eldridge,  the  owners  of  the  Justo  Laiios  title,  for  the 
sum  of  twenty  thousand  dollars,  the  use  of  certain  papers  sup- 
posed to  be  adverse  to  Castillero's  title,  in  order  to  enable  them 
to  compromise  with  the  New  Alraaden  Company  \_7^ans.  S68, 
467]  ;  that  a  compromise  was  attempted  by  Laurencel  and  El- 
dridge, in  which,  after  having  exhibited  the  papers  to  John 
Parrott,  one  of  the  owners  of  the  mine,  they  failed  [Trans.  379, 
S80] ;  that  the  said  papers  were  offered  in  evidence  in  this  case 
by  the  Government,  and  James  Alex,.  Forbes  called  as  a  wit- 
ness to  prove  them,  on  the  14th  December,  1857  ;  that  the  sole 
tendency  of  his  testimony,  and  of  the  said  papers,  and  the 
manifest  object  for  which  he  was  called  and  they  introduced, 
was  to  prove  that  the  title  papers  of  Castillero,  obtained  from 
the  Supreme  Government,  were  made  ailer  the  month  of  April, 
1849  ;  that  in  consequence  of  the  aspersions  thus  attempted  to 
be  cast  on  their  title,  the  claimants  moved,  in  February,  1858, 
for  a  commission  to  Mexico  to  examine  witnesses  in  suppor.t  of 
it ;  and  said  motion  having  been  substantially  denied  by  the 
Court  for  want  of  power  under  the  Act  of  1851,  they  next  en- 
deavcfred  to  have  the  law  so  amended  as  to  confer  such  power 
on  the  Court;  that  iu  said  attempt  they  failed  through  the  in- 
terference of  the  U.  S,  District  Attorney  and  the  Attorney 
General,  in  the  Judiciary  Committees  of  Congress ;  that  the 
claimant,  having  subsequently  to  James  Alexander  Forbes' 
said  examination,  received  from  Tepic  a  letter  of  his  to  Alex. 
Forbes,  written  on  the  5th  May,  1847,  whereby  it  is  proved 
that  he  had  seen,  critically  examined,  and  commented  upon  the 
title  offered  in  evidence  by  the  claimant,  before  the  5th  May, 
1847,  recalled  him  for  further  examination  on  the  80th  June, 
1858,  and  proved  said  letter  by  him  [Trans.  837];  that  the 
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whole  effect,  tendency  and  value  of  Lis  first  deposition,  and  of 
the  documents  sold  by  him  to  Laurencel  and  Eldridge  for  twenty 
thousand  dollars,  was  thus  destroyed  hy  his  letter  of  the  5th 
May,  1847 ;  that  in  consequence  thereof,  and  emboldened  by 
the  zealous  and  successful  efforts  of  the  Executive  in  prevent- 
ing a  fair  legal  investigation  of  the  facts  of  this  case,  and  be- 
lieving it  wholly  impracticable  for  the  claimants  to  procure  the 
attendance  of  witnesses  from  Mexico,  between  the  4th  and  10th 
July,  1858,  he  and  Laurencel  were  much  together,  and  con- 
spired to  fabricate  a  false  document  to  retrieve  their  fortunes; 
that  accordingly,  on  the  16th  July,  1858,  he  is  called  again  on 
behalf  of  the  Government,  and  testifies  to  the  existence,  loss, 
and  copy  of  the  alleged  letter  of  the  28th  March,  1848,  in 
which  Alexander  Forbes  is  made  to  declare  that  all  of  Cas- 
tillero's  title  papers  to  the  mine  and  lands  of  New  Almaden, 
from  the  Supreme  Government,  were  made  long  after  the 
Americans  took  possession  of  California ;  that  on  his  cross- 
examination  he  confessed  that  in  making  the  answer  in  equity, 
above  referred  to,  he  had  perjured  himself  ITrans.  935] ;  that 
ten  of  the  most  respectable  gentlemen  in  his  county,  his  neigh- 
bors, have  testified  that  they  would  not  believe  him  on  his 
oath;  and  that  he  has  not  produced  a  single  witness  to  sustain 
his  character,  which  has  remained  thus  impeached  since  August, 
1858.— [Depos.  of  Wm.  Aram,  Wm.  L.  Smith,  H.  Q.  Mehne,  W. 
Mc(htchan,  Felix  Saneij,  Asa  Vestal,  Isaac  Branham,  F.  Lewis, 
Thrnnas  Campbell,  and  L.  G.  Bostkh^— Trans.  960  to  996. 

Of  Robert  Bimie,  the  witness  who  is  called  in  aid  of  James 
Alex.'jForbes  in  this  matter,  all  1  desire  to  say  at  present  is, 
that  h^  the  testimony  of  his  coadjutor  Forbes  he  is  convicted 
of  an  important  and  direct  falsehood  in  his  deposition.  Forbes, 
whose  deposition  was  taken  after  Eirnie's,  would  no  doubt 
have  borne  him  out  in  the  lie,  had  it  not  been  for  the  U.  S. 
Marshal,  who  was  cognizant  of  the  fact,  as  Forbes  well  knew, 
which  Bimie  denied.  Birnie,  I  will  add,  has  been  impeached 
by  a  large  number  of  wealthy  and  respectable  citizens  of  Mar- 
tinez, old  neighbors,  and  the  principal  men  in  their  county. 
These  are  Col.  A.  J.  Coifee,  Judge  F.  M.  Warmcastle,  Mr. 
David  Boss,  Mr.  Nathaniel  Jones,  Mr.  Nicholas  Hunsaker,  Mr. 
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Beverly  R.  HolHday,  Mr.  Elam  Brown,  Mr.  Daniel  Small,  Mr. 
Calvin  Boss,  Mr.  Edwin  Baldwin,  Mr.  "W.  V.  Higgins,  Mr. 
Matthew  E.  Barber,  Mr.  James  L.  Swaney,  Mr.  William  Ford, 
Mr.  Daniel  Hunsaker,  Mr.  Edward  Lee,  Mr.  John  Sturgis  and 
Mr.  Henry  Matthews.— 75-(jjis.  2755  to  2802. 

But  Mr.  Alexander  Forbes  really  did  endeavor  to  purchase 
the  two  larras  of  the  Bobles  and  of  J.  A.  Forbes,  and  offered 
$6,000  for  the  former,  as  shown  by  the  correspondence  between 
him  and  J.  A.  Forbes  while  he  was  in  Monterey,  just  previous 
to  bia  departure  from  California.  The  letters  relating  to  this 
negotiation  are  the  following :  prst^  a  copy,  in  the  handwriting 
of  Alex.  Forbes,  of  a  letter  addressed  by  him  on  the  20th 
March,  1848,  to  J.  A.  Forbes,  offering  him  $6,000  for  the  two 
larras  of  the  Eobles ;  second^  J.  A.  Forbes'  reply,  from  Santa 
Clara,  on  the  22d  March,  1848,  declining  the  offer,  I  presume; 
third,  a  copy  of  a  letter,  in  Alexander  Forbes'  handwriting, 
dated  Monterey,  25th  March,  1848,  addressed  to  J.  A.  Forbes, 
replying  to  his  letter  of  the  22d  March,  1848.  These  will  be 
found  in  the  Transcript,  on  pages  954,  955,  956. 

The  letter  of  25th  March,  1848,  is  evidenUy  the  raw  material 
out  of  which  J.  A.  Forbes  fabricated  the  alleged  letter  of  the 
28th  March,  1848,  a  copy  of  which  was  so  providentially  made 
by  Birnie.  Their  points  of  similarity  I  do  not  propose  to  show 
at  this  stage  of  the  argument.  I  have  alluded  to  the  fabricated 
letter  of  the  28th  March,  1848,  for  the  purpose  of  showing  in 
what  connection  it  stands  with  other  facts  in  the  history  of  the 
case;  what  a  stranger  it  is  among  them ;  and  from  what  a  vil- 
lainous source  it  emanates. 

This  concludes  the  history  of  Mr.  Alexander  Forbes'  trans- 
actions in  California. 
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PART   PIFTH. 

From  March,  1848,  to  Novemjjbe,  1849,  when  James  Alex- 
ander I'ORBES    EeCEIYED    THE    NOTARIAL  COPY   OF   THE 

Castillo  Lanzas  Two-League  Grant. 

I.  Mr.  Walkinshaw  and  Don  Manuel  Diaz  are  mentioned  by 
Mr.  Alexander  Torbes,  in  bis  said  letter  of  the  25tb  Marcb, 
1848,  as  the  persons  who,  after  bis  departure,  will  wait  on  J. 
A.  Forbes  about  the  matter  of  the  purchase  of  the  Roblea 
harrow.  Unsuecessful  in  negotiating  the  purchase  for  his  prin- 
cipal upon  the  terms  authorized,  which  I  presume  were  the 
same  offered  by  Mr.  Alexander  Forbes  ($6000),  Mr.  "Walkin- 
shaw, on  the  14th  April,  1848,  bought  them  himaelf  for  [the 
sum  of  sevea  thousand  dollars. — 75-ans.  173. 

I  omitted  to  mention,  that  while  Mr.  Alexander  Forbes  was 
in  California,  to  wit,  on  the  27th  December,  1847  [Trans.  149], 
he  purchased  three  of  the  four  iarras  which,  by  the  articles  of 
partnership  Castillero  had  given  to  Padre  Real  on  the  2d  No- 
vember, 1845 ;  the  Padre  on  the  10th  Juno,  1846,  had  conveyed 
the  fourth  to  Eugene  McNamara.  The  conveyance  to  Mr. 
Alexander  Forbes  is  made  in  the  name  of  Andres  Castillero, 
by  Padre  Eeal  as  his  attorney  in  fact.  The  consideration  was 
$4500. 

It  is  perfectly  certain  that  the  first  letter  from  James  A. 
Forbes  to  Mr.  Alexander  Forbes',  written  after  the  departure 
of  the  latter  from  California,  is  that  of  the  28th  June,  1848.  It 
begins  with  these  words:  "Shortly  after  your  departure  from 
Monterey,  Mr.  Walkinshaw  and  Don  Manuel  Diaz  made  pro- 
posals to  me  in  your  name  lor  the  purchase  of  the  four  barras 
or  shares  in  the  mine  of  New  Almaden  de  Santa  Clara,  of 
which  I  am  the  agent  on  the  part  of  the  Messrs.  Eobles.  The 
offer  made  by  your  agent  for  those  shares  not  being  equivalent 
to  their  present  or  future  value,  I  have  declined  entering  into 
any  negotiation  for  their  disposal." — Trans.  957. 

Here  we  may  note  the  strange  circumstance,  that  although 
as  far  back  as  September,  1846,  James  A.  Forbes  had  pur- 
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cbased  from  tbc  Robles  two  of  their  harras,  which  were  con- 
veyed to  iLim  by  them  on  the  lith  September,  1847;  and 
although  on  the  lith  April,  1848,  as  the  agent  of  the  Eobles, 
he  had  conveyed  to  Walkinshaw  their  two  remaining  harras 
for  $7000,  yet  on  the  28th  Jane,  1848,  when  the  Eobles  had 
no  interest  in  the  mine,  he  saya  to  Mr.  Alexander  Forbes : 
"  Having  present  a  due  sense  of  the  nature  of  my  position  aa 
the  agent  for  the  shares  of  the  Messrs.  Eobles,  and  also  of  that 
of  your  position  as  habilitador  and  part  owner  of  the  mine,  per- 
mit me  to  call  your  attention  to  the  following  observations." 
He  then  proceeds  to  charge  Mr.  Alex.  Forbes  with  having  pro- 
cured the  contract  of  avio  fraudulently,  by  collusion  with  Mc- 
Naraara — declares  that  he  will  institute  legal  proceedings  to 
have  that  contract  set  aside — and  calls  upon  Mr.  Alex.  Forbes 
to  appoint  an  agent  to  defend  his  interest  in  the  approaching 
litigation.  This  letter  is  filled  with  complaint.  It  resumes  and 
continues  the  old  quarrel.  It  is  thoroughly  malignant  and 
revengeful.  Its  only  business  ia  scolding  and  threatening. 
But  strange  to  say,  Mr.  James  Alexander  Forbes,  so  zealous, 
so  touchy,  so  sensitive,  so  loquacious,  so  pugnacious,  so  tena- 
cious in  matters  of  property,  alludes  not  in  any  manner  to  the 
terrible  declaration  in  Alexander  Forbes'  letter  of  the  28th 
March,  1848.  How  is  it  possible  to  account  for  such  silence? 
The  answer  is  easy.  Such  a  letter  was  never  written — such  a 
declaration  never  made. 

n.  The  next  important  event  in  the  history  of  the  mine  ia 
the* visit  of  Jamea  Alexander  Forbes  to  Tepie,  for  which  place 
he  left  San  Francisco  on  or  about  the  1st  May,  1849,  He 
returned  to  California  about  the  13th  June  in  that  year. — 
Trans.  435. 

While  he  was  in  Tepic,  to  wit,  on  the  27th  May,  1849,  he 
made  out  a  memorandum  of  auch  documents  aa  should  be 
obtained  by  Castillero  from  the  Supreme  G-overnment  for  a 
grant  of  lands  and  for  a  confirmation  of  the  mining  possession, 
and  recommended  that  they  should  be  ante-dated.  This  is 
known  as  the  Tepic  memorandum. — Trans.  391,  437. 

It  makes  substantially  the  same  suggestions  as  were  con- 
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tained  in  his  letter  of  the  5tb  May,  1847,  except  that  the  Tepio 
memoraadum  specifies  with  particularity  the  boundaries  to  be 
named  in  the  grant. 

A  careful  examination  of  this  Tepie  memorandum,  and  of 
the  letters  in  the  correspondence  which  refer  to  it,  have  satis- 
fied me  that  the  whole  thing  is  a  forgery ;  for  it  will  be  found 
that  it  is  referred  to  only  in  copies  of  letters  purporting  to  have 
been  written  by  J.  A.  Forbes  to  the  parties  in  Mexico.  The 
same  suggestions  are  made  for  the  first  time  on  the  28th  Octo- 
ber, 1849,  in  a  letter  to  Barron,  Forbes  &  Oo.  of  Tepic ;  the 
original  of  which  is  offered  by  claimant,  and  proved  by  J.  A. 
Forbes  to  have  been  written  by  himself  [Trans.  837,  845]. 
The  original  of  this  letter  the  claimant  did  not  have  in  San 
Francisco  when  J.  A.  Forbes  was  first  examined.  Forbes  then 
produced  a  copy  of  a  letter  purporting  to  have  been  written  by 
himself  to  Barron,  Forbes  &  Co.,  on  the  28th  October,  1849 — 
the  same  date  with  the  original  offered  by  us.  This  copy  is 
clearly  a  forgery.  It  wUi  be  found  in  the  Transcript,  page  392. 
So  far  as  the  tendency  of  this  correspondence  is  to  prove  that 
any  of  our  title  papers  were  made  after,  and  in  consequence  of, 
the  Tepic  memorandum  of  the  27th  May,  1849,  it  is  not  in  the 
least  unfavorably  affected  by  the  Tepic  memorandum,  or  by 
any  statement  of  J.  A.  Forbes  contained  in  what  he  declares  to 
be  copies  of  letters  addressed  by  him  to  parties  in  Mexico.  In- 
deed, his  statements  in  such  alleged  copies  are  decidedly  favor- 
able to  the  cause  of  the  claimant,  for  they  consist  principally  in 
complaints  that  nothing  has  been  done  to  carry  bis  suggestions 
into  excQiition,  in  a  repetition  of  what  he  conceives  to  he  the 
legal  defects  in  the  genuine  grant,  and  in  urgent  entreaties  that 
the  desired  documents  might  be  procured  and  sent  to  him.  So 
far  as  their  mere  contents  are  concerned,  they  are  valuable  doc- 
uments for  the  claimant. 

But  as  bearing  on  the  character  of  the  witness,  and  as  prov- 
ing the  facility  with  which  he  takes  up  a  genuine  letter,  and 
manufactures  a  false  one  out  of  it,  the  evident  forgery  of  the 
letter  of  the  28th  October,  1849,  is  very  important.  Out  of  the 
genuine  letter  of  that  date  he  fabricates  what  be  says  is  a  copy 
of  the  original  letter  addressed  to  Barron,  Forbes  &  Co. ;  just 
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as  he  manufactured  out  of  the  genuine  letter  addressed  to  him 
by  Alexander  Forbes  on  the  25th  March,  1848,  the  alleged 
original  of  the  28th  of  that  month,  which  he  says  was  stolen 
from  him. 

m.  On  the  23d  April,  1849,  Mr.  Alexander  Forbes,  for 
himself  and  in  the  name  of  the  company,  appointed  James 
Alexander  Forbes  their  agent,  to  demand  and  take  possession 
of  the  mine  and  Hacienda,  and  to  manage  and  conduct  the 
operations  of  the  establishment. — l^ans.  435,  510. 

Shortly  after  J.  A.  Forbes'  return  to  California  from  Topic, 
that  is,  in  October,  1849,  a  very  bitter  litigation  arose  between 
himself  and  Eobert  Walkinshaw,  concerning  the  right  of  pos- 
session of  the  mine — Forbes  claiming  the  right  of  possession 
under  the  power  of  attorney  of  the  23d  April,  1849,  Walliin- 
shaw  denying  his  right  under  that  power,  and  claiming  it  for 
himself,  under  the  authority  conferred  upon  him  when  he  first 
took  possession  in  1847, 

Into  the  particulars  of  this  Utigation  I  do  not  propose  to 
enter.  It  was  very  bitter,  but,  fortunately,  very  short.  It 
began  in  September  and  ended  in  October,  1849,  The  first 
order  was  issued  by  E.  M.  May,  Judge  of  First  Instance  and 
Alcalde  of  San  Jos^,  on  the  26th  September,  to  the  effect  that 
James  Alexander  Forbes,  and  all  persons  acting  under  hia 
command,  do  absolutely  desist  from  interrupting,  or  in  any 
way  entering  upon,  tho  possession  of  the  said  mine  without 
license  of  the  said  Eobert  Walkinshaw ;  or  from  carrying  away 
any  part  of  the  said  ores  or  other  property  pertaining  thereto ; 
or  in  any  other  manner  trespassing  upon  the  property  in  said 
"Walkinshaw's  possession, — Trans.  28L 

A  few  days  afterwards  Mr.  Walkinshaw  presented  a  petition 
to  the  same  R.  M,  May,  complaining  that  J,  A,  Forbes  had 
disobeyed  the  order  of  the  25th  September ;  and  praying  for 
compulsory  measures  against  him.  Accordingly,  on  the  9th 
October,  1849,  Judge  May  issued  another  order  directing  the 
Sheriff  to  remove  Forbes,  and  all  persons  acting  under  his 
orders,  from  the  premises,  and  to  arrest  him ;  all  of  which 
was  done  on  the  same  day,  except  the  arrest, — Trans.  282,  283, 

On  the  20th  October,  1849,  James  A.  Forbes  filed  in  these 
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proceedings  the  following  affidavit ;  wliieh,  as  showing  tlie 
position  of  the  litigants  to  each  other,  and  to  their  common 
coDBtituents,  I  give  in  full :  • 

In  the  Court  of  First  Instance,  1 

Pueblo  de  San  Jos^,  y 

„     '  E.  M.  May,  Judtre.      \ 

Egbert  walkinshaw,  ) 


Jambs  Alex.  Forbes.  \ 

James  Alexander  Forbes,  defendant  in  the  above  suit,  being 
duly  swom,  deposes  and  says : 

That  the  allegations  in  plaintiff's  petition  and  affidavit  that 
he  (plaintiff)  is  and  has  been  in  peaceable  possession  of  the 
mine  and  ores  of  New  Almaden  since  the  month  of  April, 
1847,  and  that  affiant  is  threatening  illegally  to  interrupt  his 
said  possession,  are  wholly  false. 

That  true  it  is,  that  in  the  said  month  the  plaintiff  took  pos- 
session of  the  said  mine,  by  virtue  of  a  powerof  attorney  given 
him  as  agent  by  Alexander  Forbes,  of  the  City  of  Tepic, 
Mexico,  the  principal  owner  and  sole  hahilitador  or  authorized 
contractor  for  the  working  of  the  said  mine,  and  that  the  said 
plaintiff,  by  virtue  alone  of  the  said  power,  continued  to  work 
the  said  mine  as  the  agent  of  the  said  Alex.  Forbes,  and  in  his 
name,  until  the  month  of  August,  1849. 

That  on  April  23d,  1849,  the  said  Alex.  Forbes,  by  public 
and  notarial  act  passed  at  the  said  City  of  Tcpic,  revoked  all 
authority  previously  given  to  the  plaintiff  as  his  attorney  in 
fact  to  work  the  said  mine,  and  empowered  affiant  as  his  agent 
to  take  possession  of,  administer,  and  elaborate  the  same ;  that 
on  the  arrival  of  affiant  about  August  10th,  1849,  he  exhibited 
the  said  notarial  act  and  power  to  plaintiff,  in  the  presence  of 
E.  H.  Dimmick,  Esq.,  (now  of  San  Francisco),  and  the  plaintiff 
acknowledged  the  same  to  be  correct,  and  that  said  Alex. 
Forbes  had  full  power  to  execute  the  same;  and  that  the 
plamtiff  thereupon  or  immediately  after,  in  acknowledgment 
of  the  revocation  of  his  powers,  voluntarily  and  peaceably 
delivered  to  affiant  the  full,  legal,  and  actual  possession  of  said 
mine  and  its  appurtonances. 

That  this  af&ant,  by  virtue  of  the  power  of  attorney  afore- 
said, remained  in  peaceable,  public  and  uninterrupted  pos- 
session of  the  said  mine  and  appurtenances,  and  continued 
working  the  same  with  the  knowledge  and  consent  of  the 
plaintiff  until  September  25th,  1849,  when  the  said  plaintiff, 
without  any  notice  or  citation  whatever  to  this  affiant,  ob- 
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tamed  an  order  from  the  Court  of  First  Instance  of  San  Jose, 
deciariiig  him  the  said  plaintiff  to  be  the  legal  possessor  of  the 
said  mine,  and  ordering  this  affiant  to  refrain  from  interfering 
with  the  possession  thereof  without  license  from  the  said 
plaintiff;  that  affiant  protested  against  the  proceedings  as 
unjust  and  ex  parte;  whereupon,  on  October  8th,  1849,  the 
said  Court,  without  any  notice  to  af&ant,  issued  another  order, 
commanding  the  Sheriff  to  remove  this  affiant  and  the  persona 
in  his  employment  from  the  said  mine,  and  to  arrest  this  affiant: 
that  this  af&ant  being  thus  forcibly  and  illegally  ousted  from 
his  possession,  presented  a  petition  to  Peter  H,  Burnett,  Presi- 
dent of  the  Superior  Tribunal,  praying  that  the  said  illegal 
orders  should  be  suspended  and  af&ant  placed  in  his  former 
possession ;  whereupon  the  said  Burnett  ordered  the  said  E.  M, 
May,  Judge  of  first  Instance,  to  place  this  affiant  in  his  former 
possessioQ  of  the  said  mine,  ores,  etc.,  and  that  the  case  should 
remain  in  this  situation  ;  that  is,  that  affiant  should  have  full 
and  peaceable  possession  thereof  as  formerly,  until  the  appeal 
taken  by  af&aot  from  the  said  illegal  orders  should  be  decided 
by  the  Court  above ;  that  the  said  E,  M.  May  issued  his  order 
on  the  19th  day  of  October,  commanding  the  Sheriff  to  place 
affiant  in  possession,  in  accordance  with  the  said  order ;  but 
that  on  the  18th,  and,  as  affiant  is  informed,  on  the  20th  of 
October,  the  said  May  issued  a  counter-order,  in  direct  dis- 
obedience and  entire  reversal  of  the  order  of  Judge  Burnett, 
whereby  he  again  recognized  the  said  Walkinshaw  as  the 
actual  possessorofthe  said  mine  and  appurtenances,  and  ordered 
this  affiant,  without  citation,  notice,  or  hearing  whatever,  to 
refrain  from  interfering  with  the  said  mines,  without  the  license 
of  the  said  "Walkinshaw,  until  the  final  decision  of  this  suit, 
thereby  changing  and  reversing  a  situation  ordered  to  remain 
the  same  by  Judge  Burnett  until  the  decision  of  the  appeal ; 
that  this  suit  is  between  the  same  parties,  brought  upoa  the 
same  allegations,  contemplates  the  same  object,  and  is  accom- 
panied by  the  same  order  as  that  upon  which  the  two  first 
orders  were  issued  and  countermanded  by  Judge  Burnett,  and 
which  is  now  pending  in  the  Superior  Court  on  the  appeal  of 
this  affiant. 

And  now  affiant  deposes  that  himself  as  part  owner,  and 
the  parties  for  whom  he  is  the  legal  agent,  will  sufi'er  great  and 
irreparable  injury  if  these  illegal  and  ex  parte  proceedings  be 
continued ;  that  Horace  Hawes,  the  attorney  of  the  said  Walk- 
inshaw in  this  and  the  aforesaid  suits,  and  pretending  to  act 
therein  for  the  interest  of  his  client,  denounced  the  said  mine 
in  his  own  proper  name  on  October  fith,  1849  ;  thus  f 
not  only  to  deprive  this  affiant  and  those  to  whom  be  it 
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sponsible  as  agent,  of  all  right  and  title  thereto,  but  apparently 
striving  to  divest  his  own  client,  "Walkinahaw,  of  his  entire 
nght  of  ownership  therein ;  that  this  denouncement  by  said 
Hawes,  made  with  the  knowledge  and  connivance  of  his  client, 
who  now  owns  bat  two  shares  in  the  said  mine,  and  accompa- 
nied by  statements  the  most  false,  and  proceedings  the  most 
arbitrary,  has  induced  this  affiant  to  believe  that  a  fraudulent 
conspiracy  exists  between  the  said  Hawes  and  Walkinahaw 
with  others,  to  deprive  this  affiant,  and  those  for  whom  he  is 
acting  as  agent,  of  their  just  rights  of  ownership  in  and  to  the 
said  mines;  and  that  it  is  to  effect  this  fraud  and  conspiracy 
that  the  said  Walkinahaw  and  his  attorney  are  attempting  to 
oust  this  affiant  m  this  arbitrary  and  illegal  manner.  Of  the 
truth  of  all  which  this  affiant  most  solemnly  swears. 

And  affiant  further  deposes  and  says,  that  the  bond  given 
fay  the  plaintiff,  and  which  pretends  to  secure  this  affiant  against 
ai!  damage,  is  wholly  insufficient;  that  it  is  signed  by,  as  affi- 
ant believes,  an  irresponsible  foreigner,  who  is  not  and  does 
not  claim  to  be  a  citizen  of  the  United  States,  who  has  no 
property,  as  affiant  believes,  sufficient  to  secure  the  amount 
ol  the  bond.  Nor  does  this  affiant  believe  his  principal  to  pos- 
sess that  solvency  necessary  to  secure  him  against  the  probable 
injury  resulting  from  the  order  aforesaid. 

Jas.  Alex.  Forbes. 

Sworn  to  and  subscribed  before  me  this  20th  day  of  October 
1849,  at  San  Jos^,  ' 

H.  C.  Melone, 
Clerk  of  Court  of  First  Instance. 

Filed  October  22,  1849." 

[I^ans.  275,  276,  277.] 

The  upshot  of  the  affair  was,  that  James  Alexander  Forbes 
was  put  in  possession  of  the  mine  and  Hacienda,  about  the  end 
of  October  or  beginning  of  November,  1849,  and  Walkinshaw 


IV.  In  these  proceedings,  Horace  Hawes,  Esq.  was  the  attor- 
ney of  Mr.  Walkinshaw ;  and  while  they  were  pending,  to  wit, 
on  the  6th  October,  1849,  he  filed  before  the  same  R.  M.  May 
his  petition  in  denouncement  of  the  mine.  To  use  his  own 
words,  he  "  solemnly  denounces  for  desertion  the  quicksilver 
mine  situated  in  the  said  District  of  San  Jos^  Guadalupe,  and 
in  the  lands  of  the   Eancho  of  Jos^  Reyes  Berreyesa,  within 
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this  jurisdictiorij — known  in  its  original  title  of  registry  as  that 
of  Santa  Clara,  and  now  by  the  name  of  New  Almaden, — the 
same  having  been  left  by  its  possessors,  without  having  been 
■worked  for  four  consecutive  months;  by  which  act  itself  they 
lost  all  right  to  the  said  mine,  as  declared  by  Art.  13,  Tit,  9, 
of  said  Ordenanzas  of  Mineria ;  of  which  mine,  so  far  as  known, 
the  last  possessors  were  Andres  Castillero,  a  citizen  of  Mexico ; 
Alexander  Forbes,  a  British  subject,  resident  in  the  City  of 
Tepic  in  the  Eepublic  of  Mexico ;  James  Alexander  Forbes, 
residing  at  Santa  Clara  within  this  jurisdiction  ;  Robert  Walk- 
inshaw,  residing  at  the  said  mine ;  Theodore  Eohles  and  Secun- 
dino  Eobles,  natives  of  California,  residing  in  the  neighborhood 
of  the  Mission  of  Santa  Clara,  etc. — Trans.  287. 

On  the  day  the  petition  was  filed,  the  Alcalde  ordered  notices 
of  it  to  be  posted  up  in  pubhc  places,  and  to  be  served  person- 
ally on  the  parties  defendant  [Trans.  288].  On  the  26th  Octo- 
ber, 1849,  the  Sheriff  made  return  of  service  of  notice  on 
Kobert  "Walkinshaw,  James  Alex.  Forbes,  and  Secundino 
Eobles  {Trans.  290].  On  the  22d  of  same  month,  James  Alex, 
i,  for  himself  and  for  Mr.  Alex,  Forbes,  of  Tepic,  an- 
[  the  petition  in  denouncement,  wherein  they  aver  that 
the  respondent  James  Alex.  Forbes,  "by  virtue  of  his  agency, 
received  the  possession  of  the  said  mine  and  its  appurtenances 
about  the  10th  day  of  August  last,  and  worked  the  same  with 
great  industry  and  activity  until  the  ninth  day  of  October  in- 
stant, when  this  respondent  was  forcibly  ejected  from  the  pos- 
session of  said  mine  and  appurtenances  under  color  of  a  certain 
ex  parte  order,  made  by  the  Judge  of  First  Instance  of  the 
District  of  San  Jos^,  on  the  petition  of  Robert  Walkinshaw, 
for  whom  the  said  Horace  Hawes  acted  as  counsel  and  attorney 
in  said  matter,  which  said  order  has  since  been  appealed  from 
and  superseded." — Trans.  291, 

And  they  further  aver,  "  that  the  said  Horace  Hawes  has 
filed  the  said  denouncement  in  bad  faith,  and  that  he  has  un- 
justly conspired  with  Robert  Walkinshaw  therein  named,  and 
who  is  a  shareholder  in  said  mine,  for  the  purpose  of  defraud- 
ing the  other  shareholders  of  their  interest  in  said  mine,  and 
of  obtaining  possession  and  control  over  the  same.     That  in 
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order  to  accomplish  the  object  of  sueh  conspiracy,  the  said 
Eobert  Walkinshaw,  falsely  and  fraudulently  pretending  to  be 
in  actual  possession  of  the  same,  has,  through  the  instrumen- 
tality, aid  and  connivance  of  the  said  Hawes,  applied  for  and 
obtained  against  this  respondent  James  Alexander  Forbes,  re- 
peated ex  parte  orders  from  said  Judge  May  for  the  delivery 
of  possession  of  said  mine  to  said  Walkinshaw.  That  the  said 
Hawes  is  thus  ostensibly  engaged  on  the  one  hand  in  vindica- 
ting the  pretended  claims  of  the  said  Walkinshaw  to  the  said 
mine,  and  on  the  other  in  endeavoring  to  subvert,  defeat  and 
annul  any  right  or  interest  he  claims  ihsrein."— Trans.  291, 292. 
And  they  conclude  with  the  averment,  "  that  for  two  years 
and  upwards,  immediately  prior  to  the  10th  day  of  August  last, 
the  said  Walkinshaw  had  charge  of  the  said  mine,  the  ores 
and  other  property  thereof,  and  that  if  there  was  any  neglect 
in  regard  to  the  working  thereof;  it  was  the  neglect  of  said 
Walkinshaw,  who  ia  now  conspiring  with  said  Hawes  to  profit 
thereby,  to  the  great  injury  of  these  respondents  and  of  the 
other  persons  interested  in  said  mine."— Tram.  292. 

It  is  worthy  of  remark  that  Mr.  Walkinshaw  did  not  make 
answer  to  Hawes'  petition  in  denouncement,  and  appears  to 
have  done  nothing  in  defense. 

On  the  12th  November,  1849,  the  defendants  Alexander  and 
James  Alex.  Forbes  amend  their  answer,  by  taking  exception 
to  the  jurisdiction  of  the  Court  "  ratione  materice"  (IVans.  295], 
which  exception  it  appears  was  sustained ;  for  on  the  loth  No- 
vember, J.849,  Mr.  Hawes  filed  a  protest  against  the  refusal  of 
the  Court  to  permit  evidence  to  be  given  of  the  abandonment 
of  the  mine,  and  of  its  insufficient  registry  in  the  first  instance 
both  of  which  facts  he  declares  he  stands  "  ready  here  in  Court 
to  prove  with  the  witnesses,  records  and  docamQnts."— Trans 
299. 

V.  For  the  record  of  the  proceedings  in  the  suit  of  Robert 
Walkinshaw  against  J.  A.  Forbes,  in  their  contest  for  the  pos- 
session of  the  mine,  and  for  the  record  of  Mr,  Hawes'  proceed- 
ings in  the  denouncement  of  the  mine  for  abandonment,  we  are 
indebted  to  the  Government,  by  whom  they  are  offered  in  evi- 
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dence.  The  object  for  which  they  are  offered,  as  stated  hy  the 
Government's  special  counsel,  is  to  show  that,  in  neither  of 
those  proceedings  was  the  record  of  tbe  espedi^te  of  registry 
and  possession  offered  in  evidence  by  any  party,  from  which  he 
concludes  that  such  a  record  did  not  exist  at  that  time  in  tbe 
archives  of  the  Alcalde  at  San  Jose.  If  the  Government's 
special  counBel  had  examined  these  records  carefully,  he  would 
have  seen  that  in  Mr.  Walkinshaw's  petition  of  tbe  18th  Octo- 
ber, 1849,  he  claims  the  right  to  possess  the  mine  in  virtue  of 
his  ownership  of  oae-eighth  part  thereof,  "  hy  title  de-rived  under 
the  original  act  of  registry;"  and  also  because  he  had  been  in 
possession  of  the  mine  since  April,  1847,  with  the  consent  and 
agreement  of  all  parties  interested  in  it.— Trans.  272. 

Nor  could  the  counsel  for  the  Government  have  failed  to 
note,  that  in  James  Alex.  Forbes'  answer  to  Walkinshaw's  said 
petition,  admitting  the  plaintiff's  former  possession,  he  alleges 
that  it  was  taken  and  held  by  plaintiff  as  the  agent  of  the  les- 
see of  the  mine,  Mr.  Alex.  Forbes,  of  Tepic,  who,  on  the  23d 
April,  1849,  had  revoked  all  powers  theretofore  conferred  on 
plaintiff,  and  vested  the  same  in  him,  the  defendant,  whereby 
he,  James  Alexander  Forbes,  became  entitled  to  the  possession 
of  the  mine. — Trans.  275. 

In  this  proceeding,  therefore,  the  espediente  of  the  registry 
and  possession  of  the  mine  had  no  place.  Both  parties  claimed 
title  under  it.  Nothing  which  was  denied  by  either  party  could 
have  been  proved  by  it.  It  would  have  been  very  strange  in- 
deed if  it  had  been  offered  in  evidence,  by  either  party,  for  any 
purpose.  "Walkinshaw's  particular  ground  for  claiming  the 
agency  of  the  mine  is  shown  in  Forbes'  letter  to  Ales.  Forbes, 
of  >he  30th  October,  1849,  where  he  says :  "  In  one  of  my  pre- 
cited  letters,  I  requested  you  to  send  me  a  certified  power  of 
attorney  from  Barron,  Forbes  &  Co.  to  you,  authorizing  you 
as  tbe  representative  of  the  Compania  de  Avio  to  appoint  other 
attorneys  in  fact  under  you.  The  object  of  this  is  to  be  able 
to  refute  the  allegations  of  the  lawyer  of  Walkinshaw  that  you 
had  no  power  to  authorize  me~to  take  charge  of  the  mine."— 
2Vtms.  394. 

The  record  of  Mr.  Hawes'  proceedings  in  denouncement  of 
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the  mme,  lite  that  of  the  suit  between  Talkinshaw  and  Forbes 
for  the  possession  of  it,  bnt  still  more  strongly,  tends  to  prove 
the  existence  of  the  record  of  registry  and  possession.  A  de- 
nomcauml  of  a  mine  necessarily  pre-snpposes  an  original  regis- 
try of  It,  giving  a  property  in  it  to  some  person  who  has  for- 
feited his  right  to  it  by  faihng  to  comply  with  the  conditions 
prescribed  by  the  crdtnana^.  In  Mr.  Halves'  proceedings  in 
denouncement,  and  in  the  notices  and  proclamations  attending 
them,  the  onginal  registry  of  the  mine  is  frequently  referred  to 
and  described  with  considerable  minuteness.  So  far  as  the  de- 
scription goes,  it  appUes  with  perfect  accuracy  to  the  record  of 
the  registry  produced  by  the  claimant,  and  identifies  it  with 
reasonable  certainty.  That  the  record  of  registry  and  posses- 
sion should  not  have  been  oifered  in  evidence  by  Mr.  Hawes  in 
these  proceedings  was  a  matter  of  necessity;  for  although  he 
stood  (as  he  says  in  his  protest)  ready  in  Court  to  prove  the 
abandonment  of  the  mine,  and  to  establish  the  insufficiency  of 
Its  ongmal  registry,  ^y  means  of  unlneaia,  raori  aW  dxumeuls 
the  Court  would  not  receive  evidence  on  either  point.  ' 

Now,  what  record,  could  Mr.  Hawes,  on  the  15th  ITovember, 
1849,  in  the  Alcalde',  Court,  have  stood  ready  with  to  prove 
any  matter  relating  to  the  abandonment  of  the  mine  and  its 
insufficient  registry,  if  not  the  record  of  the  original  registry 
and  possession  of  the  mine.  When  he  and  Walkinshaw  were 
wagmg  this  war  against  the  owners  of  the  mine,  not  four  years 
had  elapsed  since  its  discovery  and  registry,,  si  nee  Andres  Cas- 
tillcro  had  publicly  been  placed  in  possession  of  it  by  the  Al- 
calde, in  the  presence  of  existing  witnesses,  and  several  other 
persons  who  attended  the  ceremony,  all  of  whom  were  then 
living  in  and  about  San  Josd 

Mr.  Walkinshaw  himself,  although  the  owner  of  one  twelfth 
of  the  mine  by  title  derived  from  CastiUero,  was  beyond  doubt 
interested  with  Mr.  Hawes  in  the  denouncement  of  the  mine 
and  would  have  acquired  a  much  larger  interest  in  it  if  that 
proceeding  could  have  been  successfully  maintained.  It  was 
therefore  to  his  interest  to  have  made  known  to  the  denouncer 
any  fact  tending  to  show  that  the  papers  relating  to  the  origi- 
gal  registry  and  possession  of  the  mine,  purporting  to  have  been 
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made  in  1845,  were  really  fabricated  in  1S48.  If  such  iiad  been 
the  case,  Mr.  Walkinshaw  must  have  known  it.  But  it  will  be 
perceived  that  throughout  this  whole  proceeding  in  denounce- 
ment, Mr.  Hawes,  while  frequently  referring  to  the  original 
registry,  relies  on  the  abandonment  of  the  mine,  and  on  the  in- 
sufEiciency  of  that  particular  registry. 

TI.  While  the  title  of  James  Alexander  Forbes,  and  that  of 
his  principals,  was  thus  attacked  by  Mr.  Walkinshaw,  who 
claimed  possession  of  the  mine,  and  by  Mr.  Hawes,  who  in  con- 
junction with  Walkinshaw  had  denonnced  it  for  abandonment, 
a  new  danger  presented  itself  in  the  attempt  of  Mr,  Theodore 
Shillaber  to  purchase  that  part  of  the  Berreyesa  Banclio,  which 
was  supposed  to  include  the  mine,  with  a  view  of  asserting  title 
to  it  under  such  purchase.  Harassed  by  vexations  htigation, 
and  keenly  alive  to  the  dangers  which  on  all  sides  were  en- 
compassing him,  James  Alexander  Forbes  determined  to  ex- 
ceed bis  powers,  and  to  outbid  Mr.  Shillitber  for  the  Berrey- 
esa land.  Shillaber  had  offered  them  twenty-five  thousand 
dollars;  Forbes  offered  them  thirty  thousand.  With  Mr.  Shil- 
laber, in  this  proposed  purchase,  Mr.  Walkinshaw  had  an  inter- 
eat.  Indeed,  it  appears  that  Mr.  Walkinshaw,  angry  perhaps 
at  having  been  displaced  by  James  A,  Forbes,  lent  himself  to 
all  attacks  on  the  Castillero  title,  in  the  hope,  I  presume,  of  ac- 
quiring a  larger  share  of  the  mine  under  some  other. 

ITor  in  his  precautionary  measure  did  Mr.  James  A.  Forbes 
confine  himself  to  negotiations  for  the  purchase  of  a  part  of  the 
Berreyesa  Rancho.  In  a  letter  written  to  Barron,  Forbes  &  Co., 
on  the  28th  October,  1849,  pending  Walkinshaw's  possessory 
action  against  him,  and  Hawes'  proceedings  in  denouncement, 
and  Shillaber's  negotiations  for  the  purchase  of  the  Berreyesa 
land,  we  find  the  first  authentic  evidence  of  his  revival  of  the 
suggestions  and  recommendations  first  made  by  him  on  the  5th 
May,  1847,  touching  the  fabrication  of  fraudulent  title  papers. 
As  this  letter  gives  a  very  full  account  of  the  state  of  affairs  in 
October.  1849,  I  cite  it  in  full : 
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(Private.)  San  Peancisco,  28th  Oct,,  1849. 

Wm.  Forbes,  Esq.— My  dear  sir:~I  have  been  detained 
-Here  until  tlie  present  moment,  occupied  in  carryinif  out  the 
^rangements  explained  to  B.,  F.  &  Co.  in  my  letters  to  them 
ot  yesterday  s  date,  and  to  which  I  beg  to  refer  you  My 
reasons  for  purchasing  the  land  of  that  part  of  the  farm  of  thet 
iierreyesas  which  I  pointed  out  (to  Mr.  Alexander  Forbes  and 
yourself)  on  the  map  of  New  Almaden,  are,  j5rs(— because  I  fear 
the  destruction  of  some  important  papers  of  the  original  registry 
of  the  mine,  and  which  I  believe  will  be  effected,  or  that  on 
those  very  documents  of  registry  a  question  will  arise  as  to  the 
legality  of  the  possession ;  secowc?— because  no  posterior  grant 
of  the  Government  could  authorize  the  occupation  of  the  land 
of  the  Bcrreyesas,  on  which  the  mine  is  declared  to  be 
situated  in  the  original  espediinte  of  registry ;  ^«Vd— because 
i  am  convinced  Ihat  Walkinahaw  and  his  party  have  endeav- 
ored to  make  the  purchase  of  the  land,  fearing  that  the  denun- 
ciation will  prove  fruitless,  in  all  of  which  cases  they  will  come 
forward  as  the  owners  of  the  land  comprising  the  mine  and 
hacwnda.  Therefore  it  is  a  great  risk  for  me  to  disregard  the 
claims  of  the  Eerreyesas,  and  to  set  up  a  dispute  upon  bound- 
aries, when  I  am  uncertain  as  to  the  production  of  the  docu- 
ments held  by  "Walkinshaw,  and  of  the  validity  (in  the  accursed 
Umrts  of  this  country)  of  the  original  registry  of  the  mine.  In. 
the  present  state  of  affairs  you  may  rest  assured  that  the  most 
prudent  and  safest  measure  is  that  which  I  have  adopted  and 
which  I  hope  to  carry  out  effectually. 

I  send  herewith  a  copj;  of  thefraudulentpurchasenegotiated 
b^  Games,  the  brother-in-law  of  Walkinshaw,  in  connection 
with  Shillaber  from  the  Sandwich  Islands.  This  transaction 
was  effected  m  the  following  manner.  "Walkinshaw  and  Games 
had  besn  negotiating  for  some  lime  previous  with  the  widow 
Berreyesa  and  one  of  her  sons  (to  whom  he,  Walkinshaw,  had 
loaned  the  thousand  dollars  in  gold  on  the  security  of  that  son's 
share  in  the  farm,  of  which  you  were  informed  by  me  in  Tepic) 
for  the  purchase  of  the  aforesaid  part  of  the  farm.  During 
these  negotiations  the  widow  and  her  family  became  aware 
that  something  more  important  than  the  laud  and  wood  was 
contemplated  in  the  purchase  of  that  part  of  their  farm  and 
consequently  they  advanced  their  demand  of  price. 

In  this  stage  of  affairs  the  denunciation  of  the  mine  by  the 
attorney  of  Walkinshaw  is  entered  before  the  Alcalde,  who 
was  already  prepared  for  the  matter.  The  suit  is  commenced 
against  me,  and  on  Saturday,  the  20th,  the  rascal  of  Games 
and  fahillaber  prevailed  upon  two  of  the  Eerreyesas  to  sign  a 
contract  to  sell  the  aforesaid  portion  of  the  farm  (as  per  copy 
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herewith  inclosed),  under  the  condition  that  the  rest  of  the 
heirs  should  be  made  aware  of  that  contract,  to  obtain  their 
consent  and  their  signatures  to  the  contract,  aad  to  give  a 
formal  deed  of  sale ;  but  that  before  delivery  of  the  deed  the 
■whole  amount  of  purchase  money  should  be  paid.  On  the  2l8t 
I  left  the  mine,  and  on  my  arrival  in  San  Jos^  found  that  the 
widow  Berreyesa  had  not  signed  any  contract^  nor  had  she 
given  any  person  authority  to  sign  for  her ;  that  Games  had 
told  the  signing  parties  to  sign  for  "  hs  interesados"  and  far 
her.  I  then  informed  the  widow  that  the  whole  transaction 
was  a  fraud,  and  that  she  would  be  thrown  into  a  law -suit  with 
me  as  agent  of  the  owners  of  the  mine;  that  in  order  to  avoid 
this  evil,  she  should  send  her  sons  instantly  to  declare  null  and 
Toid  the  aforesaid  contract,  as  it  was  entirely  void. 

This  measure  was  carried  out  effectively,  and  that  moment 
Shillaber  offered  twenty-five  thousand  dollars  for  the  land,  but 
no  money  was  forthcoming.  The  parties  refused  any  further 
overtures  "with  Shillaber,  and  1  immediately  sent  one  of  the 
heirs  to  Sonoma  to  obtain  the  signatures  of  three  of  the  other 
heirs,  and  to-morrow  I  hope  to  conclude  this  purchase  for  the 
sum  of  thirty  thousand  dollars.  I  should  have  said  that  Walk- 
inshaw,  in  his  eagerness  to  obtain  his  object,  delivered  up  to 
young  Berreyesa  the  bond  which  he  had  received  for  the  pay- 
ment of  twelve  hundred  dollars,  and  which  bond  Walkinshaw 
held  as  a  lien  upon  the  farm.  The  gold-dust  had  been  tendered 
to  Walkinshaw  several  times,  but  be  had  constantly  refused, 
and  on  the  morning  of  the  21st  Berreyesa  paid  the  gold-dust 
and  received  the  bond,  which  he  destroyed. 

I  now  desire  to  call  your  attention  to  the  following  important 
matter.  In  order  to  secure  the  possession  of  the  land  which 
was  granted  to  Castillero  and  Lis  associates,  upon  the  mining 
possession  of  New  Almaden,  you  must  bear  in  mind  that  that 
document  was  not  recorded  in  this  country,  but  that  it  renlains 
in  the  hands  of  Walkinshaw ;  that  in  all  probability  it  will  be 
destroyed,  if  it  has  not  been  destroyed  already.  That  in  view 
of  these  facts,  and  the  deep  plans  laid  by  Walkinshaw,  it  be- 
hooves you  to  obtain  from  the  Supreme  Government  of  Mexico 
the  full  and  positive  grant  of  tlie  two  sitios  of  land  upon  the 
mine  of  New  Almaden,  under  the  date  of  the  order  to  Castil- 
lero from  Castillo  Lanzas,  bearing  in  mind  that  this  grant  must 
express  the  entire  approbation  of  the  Supreme  Government,  of 
all  the  concessions  made  by  the  local  authorities,  or  Alcaldes,  of 
the  District  of  San  Jose,  of  the  original  grant  or  registration  of 
the  mine.  That  grant  must  be  recorded  under  the  date  of  its 
concession,  and  certified  copies  of  the  whole  must  be  obtained 
and  authenticated  by  the  British  Consul  at  Mexico,  and  at  the 
earliest  possible  moment  sent  to  me. 
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The  boundaries  must  be  expressed  as  joining  on  the  north 
and  northwest  hy  lands  of  the  Hanchos  de  San  Vicente  and  de 
hs  Oapilancilhs,  and  on  the  east^  south  and  west  by  Serrania,  or 
terrenos  valdios. 

The  moments  are  pressing,  and  I  write  hurriedly.  If  possi- 
ble I  shall  advise  you  by  this  packet  of  the  result  of  my  oper- 
ations. 

I  remain,  nry  dear  sir. 

Yours  most  truly, 
{Trans.  844.]  Jas.  Ales.  Forbes. 

Til.  It  will  be  remembered,  that  when  in  May,  1847,  James 
A.  Forbes  first  became  acquainted  with  the  contents  of  the 
Castillo  Lanzas  decree,  a  copy  of  which  was  appended  to  Oas- 
tillero's  ratification  of  the  contract  of  avio,  the  feature  in  that 
instrument  which  made  the  strongest  impression  on  his  mind 
was  the  order  on  the  Governor  of  California  to  put'  Oastillero 
in  possession  of  two  square  leagues.  This  was  natural ;  for 
Mr.  Porbes,  who  was  a  British  subject  by  birth,  and  who  had 
lived  in  California  for  many  years  as  the  agent  of  theHndson'g 
Bay  Company,  and  as  British  Vice-Oonsul,  had  been  but 
recently  for  the  first  time  brought  into  contact  with  the  author- 
ities of  our  Government.  Much  of  the  influence  and  distinc- 
tion enjoyed  by  him  in  the  midst  of  a  simple  people,  and  under 
the  Mexican  rule,  must  have  been  lost  when  a  patriarchal 
government  had  been  replaced  by  that  of  a  stern  conqueror, 
and  grim  General  Mason  had  succeeded  to  the  Alvarados, 
Micheltorenas  and  Pio  Pico's  of  the  good  old  times.  This  new 
and  arbitrary  Governor  of  California,  as  James  Alex.  Forbes 
calls  General  Mason  in  his  letter  of  the  5th  May,  1847,  was  the 
very  last  pereon  in  the  country  who  would  be  likely  to  obey 
orders  from  the  Mexican  Government.  On  the  contrary,  it  was 
his  duty  to  see  that  no  order  of  the  Mexican  Government  should 
be  obeyed  by  any  person  in  California.  It  was  therefore  natu- 
ral that  James  A.  Forbes  should  have  been  most  forcibly  struck 
with  that  feature  of  the  Castillo  Lanzas  decree  which  ordered 
the  Governor  of  California  to  give  possession  of  the  land  to 
Castillero,  and  should  speak  of  it  as  an  order  which  there  was 
no  one  to  obey,  and  which  it  would  be  dangerous  even  to  men- 
tion.    And  nothing  is  more  natural  than  that  a  man  in  his  tem- 
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per  and  mood  and  surroundings,  ignorant  of  law,  ignorant  of 
our  people  and  of  their  institutions,  ignorant  of  the  decisions  of 
our  Courts,  and  of  the  practice  of  our  Government  in  regard  to 
the  protection  of  the  private  property  of  individuals  in  a  con- 
quered country,  should  have  considered  this  decree  of  Castillo 
Lanzas  worthless  as  a  grant  of  land. 

Bat  more  than  two  years  had  elapsed  when  he  wrote  his  let- 
ter of  the  28th  October,  1849.  Meantime,  the  cession  of  Cali- 
fornia to  the  United  States,  which  in  May,  1847,  he  prayed 
God  might  forbid,  had  been  made  by  treaty.  He  had  learned 
much  of  our  people,  and  had  become  a  better  lawyer.  He  no 
longer  feared  the  arbitrary  Governors  of  California.  His  dis- 
trust was  transferred  to  "  the  accursed  courts  of  this  country," 
as  he  calls  them.  Alcalde  May,  at  the  instance  of  Walkinshaw, 
had  issued  ex  parte  orders  against  him,  and  had  followed  them 
up  by  forcible  removal,  and  warrants  of  arrest.  "Walkinshaw, 
Hawes  and  Shillaber  had  combined  to  deprive  him  of  the  pos- 
session of  the  mine;  to  obtain  judgment  of  forfeiture  against 
his  title,  on  the  ground  of  abandonment ;  and  to  purchase  the 
Berrejesa  title,  and  claim  the  mine  under  it.  The  Alcalde  at 
first  seeming  to  side  with  his  assailants,  he  was  filled  with 
apprehensions. 

Let  us  note  how,  in  the  presence  of  these  new  shapes  of  dan- 
ger, the  old  defective  features  of  the  Castillero  title  disappear, 
and  new  apparent  defects  spring  into  view.  He  says :  "  first, 
I  fear  the  destruction  of  some  important  papers  of  the  original 
registry  of  the  mine,  and  which  I  believe  will  be  effected ;  or 
that  on  those  very  documents  of  registry  a  question  will  arise 
as  to  the  legality  of  the  possession."  This  defect  was  suggested 
by  Hawes'  denouncement  of  the  mine,  and  James  A.  Forbes 
proposes  to  remedy  it  by  procuring  from  the  Supreme  Govern- 
ment a  confirmation  of  the  mining  possession  as  it  had  been 
given  by  the  Alcalde.  He  says,  secondly,  that  he  doubts  the 
sufficiency  of  the  two-league  grant  contained  in  the  Castillo 
Lanzas  decree,  "  because  no  posterior  grant  of  the  Government 
could  authorize  the  occupation  of  the  land  of  the  Berreyesas, 
on  which  the  mine  is  declared  to  be  situated  in  the  original 
espediente  of  registry."     This  difficulty  derived  its  importance 
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from  tiie  anticipated  conflict  witb  "Walkinshaw  and  Shillaber, 
if  they  should  succeed  in  their  attempts  to  purchase  a  part  of 
the  Berreyesa  Hancho.  To  understand  its  force,  we  must  re- 
member that  by  the  Castillo  Lanzas  decree  two  square  leagues  of 
land  were  granted  to  Castillero  on  his  mining  possession,  which, 
says  Forbes,  in  the  original  espedtente  of  registry  is  declared  to 
be  on  the  land  of  the  Berreyesas,  I'or  the  removal  of  this 
difficulty,  he  recommends,  what  he  had  not  recommended 
before,  that  the  title  to  be  fabricated  should  specify  boundaries, 
one  of  which  should  be  the  Berreyesa  Eancho. 

But  throughout  this  whole  letter,  again  and  again  be  speaks 
of  the  original  registry — of  its  espediente—he  fears  the  destruc- 
tion of  some  important  papers  relating  to  it— he  refers  to  the 
Castillo  Lanzas  decree,  as  to  a  familiar  document — and  recom- 
mends that  its  date  be  adopted  as  that  of  the  new  grant  whose 
fabrication  he  suggests.  Thus,  by  positive  declarations  first 
made  in  18i7,  and  repeated  in  October,  1849,  he  identifies  the 
title  papers  of  the  claimant. 

There  is  another  circumstance  which  strongly  corroborates 
their  genuineness.  In  this  letter  of  the  28th  October,  1849, 
while  James  A,  Forbes  expresses  the  fear  that  "Walkinshaw  and 
his  party  will  destroy  the  important  papers  of  the  registry  of 
the  mine,  and  the  Castillo  Lanzas  grant^  which  he  says  has  not 
been  recorded,  and  is  still  in  Walkinshaw's  hands,  and  while 
he  is  endeavoring  by  every  possible  argument  to  induce  his 
correspondents  to  procure  the  desired  documents,  he  does  not 
allude  to  any  danger  to  be  apprehended  from  Walkinshaw's 
knowledge  of  frauds  which  had  been  already  perpetrated. 

Now,  if  the  espediente  of  registry  and  possession  bad  been 
made  in  1848,  Walkinshaw  must  have  known  it.  If  Castil- 
lero's  title  papers  from  the  Supreme  Government  had  been 
made  long  after  the  American  forces  had  taken  possession  of 
California,  Walkinshaw  must  have  known  it.  And  yet,  in 
1849,  when  Walkinshaw  was  endeavoring  to  break  down  the 
Castillero  title  to  the  mine,  and  in  that  attempt,  as  Forbes  be- 
lieved, would  go  to  the  extreme  length  of  destroying  the  Cas- 
tillo Lanzas  grant,  which  was  in  his  possession,  and  while 
Forbes  was  enumerating  all  the  dangers  to  be  dreaded  from 
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Walkinstaw'a  measures,  he  expresses  no  apprehension  of  a 
disclosure  by  Walkinahaw  of  any  fraud  in  the  title  papers.  Mr. 
Eorbes  says  "Walkinshaw  is  doing  all  he  can  to  defeat  the  Gas- 
tillero  title ;  says  he  has  conspired  with  his  attorney,  Mr. 
HawcB,  to  obtain  a  judgment  of  forfeiture  against  it  on  the 
ground  of  abandonment ;  says  he  has  combined  with  Mr. 
Shillaber  to  purchase  the  Berreyesa  title,  and  claim  the  mine 
under  it ;  says  he  will  endeavor  to  destroy  the  papers  of  the 
original  registry  and  possession  ;  says  he  will  destroy,  if  he  has 
not  already  destroyed,  the  Castillo  Lanzas  grant  in  hia  posses- 
sion, which  has  never  been  recorded.  But  Mr.  Forbes  does 
not  say  Walkinahaw  knows  that  those  title  papers  are  ante- 
dated, and  will  attack  our  title  on  the  ground  of  fraud.  It  is 
impossible  to  beheve  that  James  Alexander  Forbes  would  have 
refrained  from  expreaaing  such  fears,  if  he  had  really  felt  them, 
and  it  ia  equally  impossible  to  believe  that  he  could  have  failed 
to  see  the  imminent  peril  in  which  hia  fortunes  stood  from 
Walkinshaw's  knowledge  of  the  fact  that  all  the  muni- 
ments of  his  title  were  the  creatures  of  fraud  and  the  handi- 
work of  forgers.  This  is  strengtheued  by  the  fact  that  in  J. 
A.  Forbes'  first  examination  he  constantly  refers  to  Walkin- 
shaw  as  the  source  of  his  information  on  all  matters  relating 
to  the  title  of  the  mine. 

When  Jamea  Alexander  Forbea  wrote  this  letter  of  the  28th 
October,  1849,  it  had  never  entered  into  his  mind  to  doubt  the 
genuineness  of  the  existing  title  papers  on  which  he  was  com- 
menting. No  suspicion  of  their  genuineness  had  ever  reached 
his  ear.  He  considered  them  to  be  defective,  but  he  believed 
them  to  be  genuine. 

VIII.  On  the  80th  October,  1849,  James  A.  Forbea  informed 
Alexander  Forbes,  that  in  the  course  of  a  few  days  he  would 
be  reinstated  in  the  mine  and  Hacienda  ;  and  urges,  notwith- 
standing hia  successful  defense  of  Walkinshaw's  posseaaory  ac- 
tion, the  necessity  of  purchasing  a  part  of  the  Berreyesa  Bancho, 
He  says:  "On  the  one  hand  I  depend  on  the  precarious  and 
illegal  possession  of  the  mine,  granted  by  the  Alcalde  of 
this  district  to  OastiUero,  who  was  in  reaUty  the  judge  of  the 
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quantity  of  land  given  by  the  Ahalde  ;  and  on  tie  other  side  I 
am  attacked  by  tlie  purchasers  of  the  same  land,  declared  by 
Caatillero  Mmaelf  to  comprise  the  mine  ";  evidently  alluding  to 
the  Alcaldes  grant  of  three  thousand  varaa  to  all  points  around 
the  mine,  and  to  the  statement  in  Castillero's  representations, 
that  the  mine  was  situated  on  the  lands  of  Berreyesa. — Trans. 


On  the  18th  N'ovember,  1849,  James  A.  Forbes  wrote  to 
Barron,  I'orbes  &  Co.  as  follows :  "  I  have  to  inform  you  that 
immediately  after  the  judgment  given  by  the  Court  of  Tirst 
Instance  against  the  denunciation  of  the  mine  of  New  Almaden, 
I  was  cited  to  appear  before  that  Court  at  the  suit  of  Grove  0. 
Cook,  in  which  he  laid  claim  to  that  property  as  being  upon 
his  land !  This  is  the  last  effort  of  Mr.  Walkinshaw,  who  I 
learn  has  offered  to  purchase  a  part  of  the  land  of  Cook,  and 
has  thereby  caused  Cook  to  believe  that  the  mine  can  be  ob- 
tained in  this  suit  I  The  ultimate  object  of  Mr.  Walkinshaw  is 
to  make  it  appear  that  the  finst  possession  of  the  mine  is  illegal, 
and  very  probably,  by  destroying  the  principal  documents  still 
in  his  possession,  he  Aspects  to  obtain  his  iniquitous  ends. 
Those  documents  are  not  recorded  in  California.  I  speak  of 
the  grant  from  the  General  Government,  and  the  contract  of 
haldUlacion.^' — Frans.  952. 

On  the  SOth  November,  1849,  Alexander  Forbes,  in  a  letter 
addressed  to  James  Alexander,  acknowledges  the  receipt  of  his 
letters  by  the  two  last  steamers,  with  dates  up  to  the  13th  inst. 
These  letters  must  have  conveyed  to  Alexander  Forbes  the  news 
of  James  Alexander's  recovery  of  possession  of  the  mine  and 
Sdcienda,  and  of  the  defeat  of  Hawes'  attempt  at  denounce- 
ment ;  for  it  will  be  remembered  that  Hawes'  protest  against 
the  Alcalde's  refusal  to  receive  evidence  of  the  abandonment  of 
the  mine,  and  of  the  insufficiency  of  its  original  registry,  was 
filed  on  the  15th  November,  1849.  In  this  letter,  Mr.  Alex- 
ander Forbes  makes  no  allusion  to  any  of  James  Alexander's 
fraudulent  suggestions, — IVans.  395. 

On  the  SOth  November,  1849,  Barron,  Forbes  &  Co.  also 
write  to  James  Alexander  Forbes,  expressing  the  hope  that  ho 
had  received  the  Notarial  copy  of  the  grant  of  land  by  the 
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Mexican  Government  to  Caatillero,  wliieii  they  had  sent  toliim 
oa  the  i3th  inst. ;  and  towards  the  close  of  their  letter  they 
say :  "  Caatillero  we  expect  will  soon  be  here  from  Lower  Cali- 
fornia, and  if  anything  can  be  done  in  Mexico,  he  ia  the  fittest 
person  to  procure  what  may  be  wanted." — Trans.  394. 

When  thia  letter  was  written  by  hia  houae  in  Tepio,  Mr. 
Eustace  Barron  was  in  Europe.  It  was  certainly  very  wrong 
for  any  peraon,  no  matter  what  his  motive,  were  it  even  the 
humoring  of  an  agent  who  had  rendered  great  service  in  hia 
energetic,  legitiraatedefenseof  a  valuable  property,  to  acquiesce 
even  apparently  in  James  Alexander  Forbes'  ciiminal  augges- 
tioBS.  But  how  much,  soever,  on  the  score  of  good  morals  we 
may  feel  constrained  to  reprobate  such  conduct,  yet  by  an  equal 
force^by  the  irresistible  force  of  reaaon — are  we  drawn  to  the 
conclusion,  from  positive  grounds  of  inference  furnished  by  this 
very  letter,  that  on  the  SOtli  November,  1849,  nothing  had 
been  done  to  carry  into  execution  James  A.  Forbes'  sugges- 
tions. 

If  anything  can  be  done  in  Mexico,  say  they,  Caatillero  is  the 
fittest  to  procure  what  may  be  wanted.  But  Caatillero  is  not 
here— he  is  in  Lower  California — he  will  soon  retarn  to  this 
place. 

If  thia  letter  had  made  no  allusion  to  James  A.  Forbes'  sug- 
gestions for  the  procurement  of  fraudulent  documents — if  there 
were  not  a  particle  of  evidence  tending  to  prove  that  he  had 
ever  made  the  suggestions  to  them — such  an  utter  absence  of 
all  proof  would  not,  in  the  forum  of  reason,  establish  the  fact 
that,  on  the  30th  November,  1849,  no  such  documents  had  been 
procured,  with  half  the  certainty  that  that  fact  is  established  by 
the  positive  proof  contained  in  this  letter. 

This  proof  consists  not  only  in  the  statements  respecting 
Castillero's  absence  in  Lower  California,  and  his  being  the  pro- 
per person  to  procure  what  might  he  wanted  from  Mexico,  if 
anything  could  be  there  procured,  but  also  in  the  fact  that  it 
refers  to  the  Notarial  copy  of  the  two-league  grant  which  had  . 
been  sent  to  James  A.  Forbes  on  the  13th  November,  1849.. 
This  Notarial  copy  must  have  been  received  in  California  before 
the  end  of  that  month.     On  the  20th  December,  1849,  James 
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A.  For"bes  acknowledges  tlie  receipt  of  Barron,  Forljos  &  Go's 
letter,  "  dated  the  13th  ultimo,  inclosing  a  certified  copy  of  the 
grant  of  the  two  sitios  of  land  to  Don  Andrea  Castillero  upon 
this  mining  poaaession." — 'Frans.  846. 

The  identical  Notarial  copy  of  the  two-league  grant  referred 
to  in  these  letters,  and  received  by  James  A.  Forbes  in  No- 
vember, 1849,  has  been  produced  by  the  claimant  and  filed  in 
this  case  [Trans.  545].  Its  identity  is  proved  by  James  A. 
Forbes  in  his  examination  on  behalf  of  the  Government. — 
^ans.  439,  462. 

This  document  is  an  exact  copy  of  the  original  Castillo  Lan- 
zas decree  of  the  23d  May,  1846,  produced  by  the  claimants  aa 
their  grant  of  two  square  leagues  in  colonization.  It  is  the 
second  copy  of  that  grant  which  James  Alexander  Forbes  is 
proved  to  have  seen  before  December,  1849  :  the  first  copy 
being  that  which  was  appended  to  the  instrument  in  which  Cas- 
tillero, on  the  17th  December,  1846,  ratified  the  McNamara  con- 
tract of  avio,  and  which  was  shown  to  James  Alexander  Forbes 
hj  Robert  Walkinahaw  in  April  and  May,  1847. 

Discard  the  documentary  evidence  afforded  by  the  five  espe- 
dimtes  in  the  Ministries  of  the  Mexican  Government,  consisting 
of  many  documents  in  many  handwritings,  signed  by  various 
high  officers  of  the  Eepublic,  and  relating  to  important  busi- 
ness, both  public  and  private,  which  found  its  natural  and  neces- 
sary consummation  in  this  Castillo  Lanzas  decree ;  discard  the 
written  record  contained  in  a  thousand  ponderous  volumes 
printed  in  1847,  and  distributed  among  all  the  nations  in  Chris- 
tendom ;  disoai'd  the  parol  testimony  of  the  nine  witnes,se3  from 
Mexico,  who  prove  the  handwritings  and  signatures  in  these 
various  documents,  and  almost  all  the  facta  therein  recorded ; 
discard  the  testimony  of  Mr.  Castillo  Lanzas,  who  declares  that 
he  signed  this  two-league  grant  on  the  day  of  its  date,  and  that 
it  is  in  all  respects  genuine ;  discard  the  testimony  of  Mr.  Ne- 
grete,  who  declares  that  in  1846  he  saw  this  grant,  and  caused 
it  to  be  copied  in  Castillero's  ratification  of  the  contract  of  avio, 
and  signed  that  instrument  in  which  it  was  thus  copied,  and 
sent  the  original  grant  to  Alexander  Forbes  in  December,  1846 ; 
discard  the  testimony  afforded  by  James  Alexander  Forbes' 
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letter  of  tlie  5tii  May,  1847,  in  which  he  plainly  identifies  tLia 
two-league  grant  by  his  comments  and  criticisms,  and  by  the 
faults  he  finds  with  it ;  discard  the  testimony  of  his  several  let- 
ters, written  from  time  to  time  in  the  two  succeeding  years  in 
which  he  mentions  this  two-league  grant,  sometimes  expressing 
a  fear  that  'Walkinshaw_wiU  destroy  it ;  discard  his  ratification 
of  the  McNamara  contract  of  avio,  on  the  14th  May,  1847,  in 
which  he  copied  verbatim  the  words  of  Oastillero's  ratification 
of  the  same  contract ;  discard  his  parol  testimony  in  which  he 
declares  that  when,  in  May,  1847,  he  ratified  the  contract  of 
avio,  he  had  before  him  the  instrument  in  which  Castillero  rati- 
fied it,  and  copied  Oastillero's  language,  and  saw  the  appended, 
copy  of  the  two-league  grant ;  the  legions  of  proof,  assembling 
from  many  remote  sources  in  great  concourse  around  this  grant, 
and  sustaining  it  as  only  what  is  true  can  be  sustained,  yon  may 
scatter  and  annihilate,  and  there  will  remain  in  the  grant  itself, 
such  intrinsic  evidence  of  genuineness,  such  palpable  proof 
that  it  is  not  the  offspring  of  fraud  and  conspiracy,  as  must  com- 
mand belief  from  all  reasonable  beings. 

For,  in  the  first  place,  this  grant  is  in  every  respect  what 
James-  A.  Forbes  advised  that  it  should  not  be,  and  has  not  a 
single  feature,  the  insertion  of  which  he  recommended.  It  con- 
tains an  order  on  the  Governor  of  California  to  put  Castillero 
in  possession  of  the  land.  A  most  dangerous  feature,  says 
James  Alexander,  for  there  is  no  Governor  who  owes  obedience 
to  Mexican  authority ;  in  that  respect  this  Government  is  ace- 
fah  (headless) ;  such  an  order  is  not  only  worthless,  but  abso- 
lutely dangerous,  and  should  not  be  mentioned. 

It  is  a  grant  of  two  square  leagues  on  Oastillero's  mining  pos- 
session; now,  this  possession,  says  James  Alexander,  the  orig- 
inal registry  declares  to  be  on  the  Rancho  of  the  Berreyesas, 
whose  land  no  posterior  grant  of  the  Government  could  author- 
ize Castillero  to  occupy. 

This  grant,  says  James  Alexander,  "after  making  allusion 
to  the  proceedings  of  Castillero  and  the  local  authorities,  with- 
out any  explicit  statement,  goes  on  to  state  that  the  two  sitioa  of 
land  are  conceded  to  him  como  colono  upon  his  mining  posses- 
sion of  the  quicksilver  mine  he  discovered  in  the  Mission  of 
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Santa  Olara  ;  wline  the  original  documcats  of  the  mine  and  the 
contract  of  hahilitadon  declare  that  the  mine  ia  situated  on  the 
lands  of  Jos^  Reyes  Berrejcsa,"  five  leagues  distant  from  the 
Mission,  aa  he  says  in  another  place.  "  Now  it  is  evident  that 
this  oversight  has  been  observed  by  "Walkinshaw,"  he  adds, 
"and  hence  his  vociferations,  and  those  of  his  attorney,  de- 
manding the  production  of  the  title  to  the  hacienda  and  to  the 
mine." — T^ans.  847. 

Tills  grant  seta  forth,  it  is  true,  a  copy  of  the  decree  which 
cooiirmed  Castillero'a  mining  possession ;  but  the  decree  con- 
firms that  possession  by  reference  to  Castillero's  proposed  t  n- 
tract  with  the  Junta  de  Fomento,  which  the  Supreme  Executive 
approved  in  all  its  parts.  A  person  ignorant  of  the  terms  of 
this  contract,  which  is  merely  referred  to,  not  copied  in  the  de- 
cree, could  not  know  of  what  the  Supreme  Executive  had  ap- 
proved. Such  waa  the  ignorance  of  James  A.  Forbes,  aa 
shown  in  his  letter  of  the  20th  December,  1849,  where  he  says : 
"I  know  not  what  conditions  Castillero  may  have  proposed  to 
the  Supreme  Government,  but,  whatever  they  may  have  been, 
they  of  course  cannot  be  fulfilled  in  California,  by  reason  of 
the  change  of  Government."  The  reference  to  Castillero's  pro- 
posals was  evidently  prompted  by  a  desire  to  convince  his  cor- 
respondents that  the  grant  of  two  leagues,  a  Notarial  copy  of 
which  had  been  sent  him,  the  receipt  of  which  he  acknowledges 
in  this  letter,  must  be  worthless  by  reason  of  the  change  of 
Uovemment,  whatever  might  have  been  the  conditioEis  pro- 
posed h-^  Castillero,  and  approved  by  the  Supreme  Govern- 
ment. 

The  Castillo  Lanzas  grant,  therefore,  a  copy  of  which  James 
A.  Forbes  received  in  November,  1849,  the  identical  copy 
being  in  evidence,  contained  all  the  provisions  which  for  years 
past  he  had  considered  dangerous,  repugnant,  worthless.  It  is 
precisely  such  a  grant  aa  he  advised  should  not  be  made.  It  is 
filled  with  all  the  faults  which,  in  his  opinion,  would  vitiate 
any  document  purporting  to  be  a  title.  It  does  not  possess  a 
single  feature  which,  in  his  opinion,  would  render  it  operative 
and  ef&cient  in  law.  It  contains  all  that  he  advised  should  not 
be  inserted,  and  omits  every  provision  for  the  sake  of  which 
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origin  cannot  be  traced  to  liia  suggestions. 

IX.  Nor  are  the  foregoing  the  only  features  in  the  grant 
which  afford  intrinsic  evidence  that  it  was  not  made  in 
consecLuence  of  Porbes'  counsel.  It  bears  other  raarlia  of 
genuineness,  which  indicate,  almost  to  the  point  of  certainty, 
that  it  cannot  be  the  resnlt  of  any  conspiracy,  but  is  the  neces- 
sary conclusion  to  which  an  important  and  notable  piece  of 
busihcss,  involving  both  public  and  private  interests,  and  con- 
ducted in  several  Ministries  of  the  Mexican  Government,  must 
have  arrived,  if  any  conclusion  at  all  was  reached. 

To  understand  this  argument,  let  us  analyze  the  grant.  It 
is  a  communication  addressed  by  Castillo  Lanzas,  Minister  of 
Eelations  of  the  Mexican  G-overnraent,  to  the  Governor  of  Cal- 
ifornia, on  the  23d  May,  1846 ;  and  contains : 

First  A  copy  of  an  official  communication  from  Beeerra, 
Minister  of  Justice,  to  Vicente  Segura,  President  of  the  Junta 
de  Fommto,  dated  20th  May,  184:6 ;  and 

Second.  A  copy  of  an  official  communication  from  the  same 
Minister  of  Justice  to  the  Minister  of  Eelations,  dated  also  20th 
May,  1846. 

From  these  two  official  communications  we  learn  the  follow- 
ing facte ; 

Mrst.  That  on  or  before  the  14th  May,  1846,  Castillero  had 
made  a  certain  petition  to  the  Junla  de  Fomento,  asking  aid 
from  the  Government  in  opening  and  developing  a  CLuicksilver 
mine  which  he  had  discovered  in  Alta  California. 

Seeond.  That  this  petition  contained  at  least  eight  proposi- 
tions, and  that  the  eighth  related  to  a  grant  of  lands  in  Cali- 
fornia. 

Third.  That  on  the  14th  May,  1846,  the  Junta  de  Fomento 
had  transmitted  Castillero's  said  proposals  to  the  Minister  of 
Justice,  and  in  an  official  communication  of  that  date,  addressed 
to  said  Minister,  had  recommended  their  adoption  by  the  Pres- 
ident;  thereby  manifesting,  so  far  as  their  powers  extended, 
their  assent  to  Castillero's  proposed  contract. 

Fourth.  That  the  President  ad  interim  of  the  RepubUc,  re- 
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gardiiig  the  contract  thus  proposed  "by  Castillero,  and  recom- 
mended by  the  Junta  de  Fommto,  as  having  received  the  assent 
of  that  body,  spoke  of  it  as  a  contract  already  made,  and  ap- 
proved it  in  all  its  parts  on  the  20tli  May,  1846. 

Fifth.  That  in  consequence  of  such  approval,  and  to  carry 
out  the  only  undertaking  on  the  part  of  the  Government  which 
required  the  intervention  of  another  Ministry,  the  President 
directed  that  the  appropriate  communication  should  be  sent  to 
the  Minister  of  Eelations,  so  that  the  proper  orders  might  be 
issued  concerning  what  was  contained  in  Castillcro's  eighth 
proposition  relative  to  a  grant  of  lands  in  California. 

Sixth.  That  accordingly,  on  the  20th  May,  1846,  the  Minis- 
ter of  Justice,  in  an  official  coramuuication  of  that  date,  ad- 
dressed to  the  Minister  of  Eelations,  informed  him  that  the 
President  had  acceded  to  Castillero's  petition  for  a  grant  of  two 
square  leagues  on  the  land  of  bis  mining  possession,  and  re- 
quested the  Minister  of  Relations  to  issue  the  corresponding 
orders.  All  these  facts  we  learn  from  the  Castillo  Lanzas  de- 
cree of  the  23d  May,  1846;  a  Notarial  copy  of  which  James  A. 
Forbes  received  in  November,  1849. 

Now,  if  such  a  piece  of  business  as  these  facts  indicate  was 
really  entered  upon  between  Castillero  and  the  Mexican  Gov- 
erument,  this  Castillo  Lanzas  decree  would  be  its  natural  con- 
clusion, and  therefore  such  a  decree  would  be  a  probable  and 
expected  thing, — an  event,  not  whose  occurrence,  but  whose 
failure  to  occur,  would  cause  disappointment  and  surprise. 

If,  on  ihe  other  hand,  none  of  these  proceedings  took  place, 
and  the  whole  business  is  a  fiction  and  its  record  a  forgery  as 
the  United  States  contend,  it  is  surely  the  most  extraordinary, 
the  most  complicated,  the  most  easily  detected,  the  most  useless 
fiction  and  forgery  which  was  ever  devised  and  executed.  It 
calls  into  its  perpetration  the  three  members  of  the  Junta  de 
Fomento,  Segura,  Bassoco,  Flores,  and  the  Secretary  of  the 
Junta,  Ysidro  R  Gondra ;  it  implicates  equally  Paredes,  Presi- 
dent of  the  Republic;  Becerra,  Minister  of  Justice,  and  Castillo 
Lanzas,  Minister  of  Relations ;  it  involves  the  existence  of  va- 
rious official  communications,  copies  of  two  of  which  it  pur- 
ports to  give ;  and  devises  a  piece  of  public  and  private  bus- 
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iness  in  which  there  must  have  been  mimerous  actors  and  wit. 
nessea,  and  the  various  atagca  of  whose  progress  must  have 
been  noted  in  many  records  and  minutes.  In  fine,  it  recites 
many  facts,  pregnant  with  many  other  facta,  each  one  of  which 
points  to  the  proof  of  its  own  falsity, — seeking  detection  from 
which  escape  is  impossible. 

If  the  Castillo  Lanaas  decree  is  a  forgery,  then  the  documeEts 
it  refers  to  must  be  forgeries,  as  the  United  States  contend. 
Take  for  instance  one  of  them, — the  letter  of  the  14th  May, 
1846,  from  the  Junta  de  Fomenio  to  the  Minister  of  Justice. 
This  letter  refers  to  one  of  the  5th  instant,  numbered  573, 
written  by  the  Junta  to  the  said  Minister.  We  go  to  the  last 
named  letter,  and  find  in  it  the  following  statements,  to  wit: 
That  Professor  Don  Tomas  Ramon  del  Moral  had  presented  to 
the  Junta  certain  specimens  of  cinnabar,  sent  to  him  by  Don 
Andres  Castillero,  with  the  object  of  inciting  the  Supreme  Gov- 
ernment to  aid  his  enterprise;  that  the  specimens  were  imme- 
diately sent  by  the  Junta  to  the  Director  of  the  College  of  Min- 
ing for  assay  ;  that  the  Director,  in  an  official  communication 
dated  the  21st  April,  1846,  referred  the  matter  to  the  Junta 
Facultativa  of  the  College;  that  the  President  of  said  Junta  Fog- 
ultativa,  on  the  24th  April,  1846,  addressed  a  letter  to  the  Di- 
rector, giving  him  the  result  of  the  assay  made  by  Don  Manuel 
Herrera,  Professor  of  Chemistry,  and  stating  to  him  that  the 
specimens  not  assayed  were  deposited  in  the  Cabinet  of  Mine- 
rals, and  that  Castillero's  discovery  was  a  most  important  one, 
and  entitled  him  to  the  protection  and  aid  of  the  Government; 
that'  the  Director  of  the  College,  in  an  official  communication 
dated  29th  April,  1846,  but  not  received  by  the  Junta  de  Fo- 
mento  until  the  4th  of  the  following  month,  informed  the  Junta 
of  the  result  of  the  assay,  by  inserting  in  his  letter  a  copy  of 
that  which  he  had  received  from  the  Junta  Facultativa  of  the 
24tb  April,  1846 ;  and  finally,  that  the  Junta  de  Fomento  had 
already  asked  Senor  Castillero  what  kind  of  aid  or  protection 
he  required  for  the  enoouragemeut  of  his  brilliant  enterprise, 
congratulating  the  Supreme  Government  on  so  happy  a  dis- 
covery. 

The  foregoing  are  some  of  the  facts  with  which  the  letter  of 


>yGooglc 


Ill 

the  14th  May,  1846,  from  the  Junta  de.  Fommto  to  the  Minister 
of  Justice,  is  pregnant.  I  give  them  as  an  iustanee  and  illus- 
tration. Here  are  new  complications  introducing  new  docu- 
ments and  n%^  actors.  General  Tomel,  the  Director  of  the 
College,  and  es-President  Herrera  become  a  party ;  the  four 
members  of  the  Junta  FacultaUva  of  the  College,  to  wit,  Moral 
Balcarce],  Navarro  and  Castillo,  are  lugged  in;  the  Professor 
of  Chemistry  is  seen  in  his  laboratory,  assaying  the  specimens  ■ 
and  even  the  cabinet  of  minerals  is  drawn  into  the  vortex. 
The  Director  of  the  College  is  made  to  write  a  letter ;  the  Junta 
Famltativa  to  hold  a  session  to  pass  a  resolution  to  record  its 
proceedings,  and  communicate  that  resolution  to  the  Director, 
in  a  letter  dated  24th  April,  1846,  of  which  a  copy  is  fur- 
nished. 

Take  the  foregoing  as  a  specimen,  and  let  us  ask  ourselves 
the  questions:  Do  men,  who  are  prompted  by  a  greedy  desire 
for  wealth  to  enter  into  a  conspiracy  requiring  wariness  cir- 
cumspection, caution  and  ingenuity  for  its  successful  consum- 
mation, thus  wanton  in  useless  fictions,  and  revel  in  unneces- 
sary forgeries  ?  Do  they  thus  enlist  against  themselves  an  army 
of  living  witnesses,  and  furnish  their  adversary  with  the  roll- 
call?  Do  they  thus  court  failure  and  disgrace,  by  exposing 
their  crime  to  easy  and  inevitable  detection?  Do  they  thus 
scatter  broadcast  around  the  principal  act  the  damning  proofs 
of  their  villainy;  and  awakening  justice  with  all  the  clamorous 
tongues  of  rumor,  demand  that  she  shall  snatch  from  their 
hands  the  golden  fruits  of  crime,  and  leave  them  only  its 
shame  and  infamy?  Do  conspirators  proclaim  before  hand  the 
object  of  their  plot,  and  the  means  they  have  devised  to  attain 
it  ?  Do  they  publish  its  progress  to  the  world,  day  by  day,  as 
it  advances  ?  Do  tbey  confess  their  crime  as  soon  as  they  have 
committed  it,  and  surrender  themselves  to  the  law  which  they 
have  violated  ? 

All  these  things  were  done  in  Mexico,  in  the  year  1849,  if  in 
that  year  the  Castillo  Lanzas  decree  was  fabricated.  How  shall 
I  demonstrate  what  is  axiomatic?  What  more  can  I  say  to 
prove  the  absurdity  of  the  hypothesis  that  this  grant  is  a 
forgery,  and  to  expose  the  exorbitant  and  insane  demands  upon 
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human  credulity  which  he  makes  who  asks  this  Court  to  be- 
lieve that  it  is  so  ? 

The  value  of  the  intrinsic  evidence  afforded  by  the  features 
of  the  grants  to  which  I  have  referred,  is  enhanced  by  two  con- 
siderations :  the  first  is,  that  none  of  the  important  provisions 
are  inserted,  which  are  declared  by  the  chief  counselor  and 
adviser  to  be  essential  elements  of  title,— while  we  find  present 
in  it  all  the  particulars  which  he  had  repeatedly  asserted  to  be 
positively  hurtful  and  legally  insufficient.  The  second  is,  that 
the  letter  of  Barron,  Forbes  &  Co.,  of  the  30th  November, 
1849,  written  seventeen  days  after  they  had  sent  the  Notarial 
copy,  speaks  of  James  A.  Forbes'  advice  in  regard  to  the  pro- 
curement of  fraudulent  title  papers  in  these  terms:  "  Oaatillero 
wc  expect  will  soon  he  here  from  Lower  California,  and  if  any- 
thing can  be  done  in  Mexico,  he  is  the  fittest  person  to  procure 
what  may  be  wanted." — Trans.  394. 

Without  attempting  to  justify  this  partial  entertainment  of 
Forbes'  criminal  propositions,  from  whatever  motive  it  may 
have  proceeded,  we  cannot  hy  any  argument  avoid  the  infer- 
ence from  this  letter,  that  on  the  30th  November,  1849,  noth- 
ing had  been  done  in  carrying  those  propositions  into  effect. 

X  The  intrinsic  evidence  of  the  genuineness  of  the  Castillo 
Lanzas  decree,  which  is  so  abundantly  afforded  by  the  im- 
portance and  publicity  of  the  business  which  found  in  it  its 
natural  conclusion ;  and  by  the  various  written  documents  to 
which  it  refers ;  and  by  the  numerous  actors  and  witnesses 
whom  it  introduces ;  and  by  the  incidental  facts  and  circura- 
stances  connected  with  it — all  of  which  do  but  multiply  the 
proofs  of  fraud,  if  fraudulent  it  be,  and  render  its  exposure  the 
simplest  task  in  the  world,  I  cannot  dismiss,  without  bringing 
it  into  its  proper  relation  with  the  conduct  of  the  Government. 

Not  in  the  spirit  of  a  greedy  litigant,  whose  standard  of 
honor  and  morals  is  fixed  by  the  criminal  code,  and  who,  ac- 
knowledging no  obligations,  and  practising  no  restraints — save 
such  rude  and  imperfect  ones  as  are  imposed  by  the  law — 
clutches  at  everything  that  lies  outside  the  domain  of  crime ; 
but  as  an  honest  party  to  a  plain  contract,  conscientiously  seek- 
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ing  the  path  of  his  duty, — as  one  of  two  nations  who,  invoking 
"the  name  and  the  protection  of  Almighty  God,  the  author  of 
peace,  arranged,  agreed  upon  and  signed  "  a  solemn  treaty, — as 
a  powerful  Government,  upon  whom  the  right  of  a  helpless  in- 
dividual imposed  a  correlative  obligation, — the  United  States 
ought  to  have  consulted  all  these  sources  of  information,  fi-om 
which  it  was  so  certain  that  the  very  truth  might  be  ascer- 
tained. 

This  they  did  not.  But  contravening  the  usage  of  all  civil- 
ized nations, — trampling  under  foot  the  great  fundamental 
principle  which  underlies  free  government,— violating  their 
pledged  word,— at  the  sacrifice  of  justice,  and  freedom,  and 
truth,  and  honor, — here,  in  this  Court,  before  you,  sirs,  the 
Judges  of  their  appointment,  the  United  States  have  called  up 
for  judgment  the  rights  of  this  claimant ;  having  denied  him, 
through  all  the  long  and  tedious  years  of  this  trial,  and  in  spite 
of  his  entreaties  and  demands,  that  which  the  practice  of  the 
States  of  Christendom  accords  to  all  suitors  in  their  Courts,  and 
which  their  common  sense  perceives  to  bo  indispensable  to  jus- 
tice ; — I  mean  the  opportunity,  by  legal  process,  of  placing 
upon  the  record  the  evidence  of  the  facts  by  which  the  judg- 
ment of  the  Court  must  be  determined,  and  his  rights  decided. 
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PART    SIXTH. 

Peom  Dscember,  1849.  to  the  10th  January,  1851,  the 

DATE  OP  THE  LAST  LeTTBE  IN  THE  CORRESPONDENCE. 

It  being  thus  established  by  the  testimony  of  the  G-overn- 
ment's  witness,  corroborated  by  documents  offered  by  the  Gov- 
ment,  that  in  November,  1849,  James  Alexander  Forbes 
received  a  Notarial  copy  of  the  Castillo  Lanzas  decree,  which  is 
our  two-lea,gue  grant,  it  is  clearly  a  work  of  supererogation 
to  attempt  to  show  that  there  is  nothing  in  the  correspondence 
subsequent  to  that  period,  tending  to  prove  that  the  title  offered 
by  us  was  made  after  November,  1849 ;  yet  I  shall  briefly 
allude  to  that  correspondence  as  containing  proof  positive  that 
nothing  was  done  by  any  party  in  Mexico  towards  procuring 
fraudulent  documents. 

On  the  20th  December,  1849,  Jamoa  A.  Forbes  writes  to 
Barron,  Forbes  &  Co.,  acknowledging  the  receipt  of  their  letter 
of  the  13th  ofthe  preceding  month,  "enclosing,"  as  he  says  "a 
certified  copy  of  a  grant  of  the  two  sitios  of  land  to  Don  Andres 
Oastillero  upon  this  mining  possession."  In  this  letter,  with 
this  copy  of  the  grant  before  him,  he  reiterates  nearly  the  same 
objections  to  its  legal  efficiency,  which  from  May,  1847,  he  had 
from  time  to  time  set  forth — and  continues  to  urge  on  his  cor- 
respondent the  necessity  of  procuring  new  documents  of  title 
with  different  provisions.  It  seems  to  me  to  be  impossible, 
that  any  roan  can  read  the  Castillo  Lanzas  decree  with  refer- 
erence  to  Mr.  Forbes'  comments  and  criticisms  and  descriptions 
of  the  two-league  grant  to  Castillero,  contained  in  his  numerous 
letters  from  the  5th  May,  1847,  to  the  early  part  of  the  year 
1850,  and  not  recognize  it  at  once  as  the  document  of  title  com- 
mented upon,  criticized,  and  described  in  that  correspondence. 
Comment,  criticism,  and  description  could  not  more  closely 
identify  any  document.  Nothing  could,  except  perhaps  a  copy. 
And  even  that  complete  identification  we  have  in  two  instances ; 
the  first,  in  bis  letter  of  the  5th  May,  1847,  where  he  refers  to 
the  copy  of  the  Castillo  Lanzas  decree  appended  to  Castillero's 
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ratification  of  the  MoNamara  contract ;  the  second,  in  his  letter 
of  the  20th  December,  1849,  where  he  refers  to  the  Notarial 
copy  enclosed  in  Barron,  iforbes  &  Go's  letter  of  the  13th 
November,  1849,  and  received  by  him.  Both  of  these  copies 
of  one  and  the  same  document,  thus  referred  to  bj  him,  are  in 
evidence.  Both  are  proved  by  such  testimony  as  must  estab- 
lish their  existence  in  May,  1847,  and  in  November,  1849,  re- 
spectively, if  it  is  possible  for  documentary  and  parol  evidence 
to  establish  any  fact.  On  these  points  there  is  no  conflict  of 
testimony.  The  direct  evidence  bearing  upon  them  is  perfect. 
The  collateral  circumstances  all  harmonize  with  them. 

On  receiving  the  Notarial  copy  of  the  grant  which  we  have 
produced,  James  A,  Forbes  was  of  course  no  better  satisfied 
with  the  original  than  he  had  been  since  April,  1847,  when  he 
first  saw  the  copy  of  the  same  grant  appended  to  Castillero's 
ratification  of  the  McNamara  contract.  Accordingly,  on  the 
20th  December,  1849,  in  a  letter  addressed  to  Barron,  Forbes 
&  Co.,  he  renews  his  old  objections,  and  urges  the  fabrication 
of  new  title  papers.  It  is  in  this  letter  he  says  that  he  knows 
not  what  conditions  Oastillero  may  have  proposed  to  the  Su- 
preme Government,  but  whatever  they  may  have  been,  they 
could  not  be  fulfilled  in  California  by  reason  of  the  change  of 
Government. — Trans.  846-7-8. 

On  the  7th  January,  1850,  Alexander  Forbes  writes  to  James 
Alexander,  that  "  Castillero  is  still  somewhere  in  Lower  Cali- 
fornia ;  we  have  not  heard  from  him,  but  he  must  be  some- 
where about  La  F3,z."~Trans.  S97-8-9. 

From  the  letter  of  Alex.  Forbes  of  the  3d  February,  1850, 
to  James  Alexander,  we  hear  for  the  first  time  of  Castillero's 
being  in  Tepio.  He  had  then  just  returned  from  Lower  Cali- 
fornia. Of  course,  he  was  asked  all  about  the  title,  and  what 
he  replied  is  shown  in  the  following  exti'act  from  the  above 
mentioned  letter:  "  We  think  at  present  that  it  may  be  the 
best  plan  to  get  an  authenticated  copy  of  the  approval  of  the 
Mexican  Government  of  the  grant  of  three  thousand  varas, 
given  by  the  Alcalde  on  giving  possession  of  the  mine.  As  a 
doubt  may  be  started  as  to  whether  the  Alcalde,  acting  as  the 
'  JuEZ  DB  MiNERiA,'  had  the  right  to  make  this  grant,  yet,  if 
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3  by  the  Government  of  Mexico  before  the  | 
of  the  country  by  the  AmericanSj  there  coald  be  no  douht  upon 
the  subject.  This  takes  in  onr  Hadenda,  and  unless  opposed 
by  the  Berreyesas,  would,  I  think,  settle  the  question.  Gastil- 
lero  says  such  approval  was  given,  and  that  on  his  arrival  ia 
Mexico  he  will  procure  a  juridical  copy  of  it ;  this  ia  the  plan 
we  shall  adopt  if  we  hear  nothing  from  you  to  alter  this  reso- 
lution "  [Trans.  402].  And  that  Castillero  told  the  truth  ia  per- 
fectly proven  by  the  Castillo  Lanzas  despatch  with  whose 
contents  James  A.  Forbes  Bad  been  familiar  since  April,  1847 — 
only  he  did  not  know  what  were  the  proposals  of  Castillero 
mentioned  therein,  of  which  the  Supreme  Government  had 
approved. 

This  letter  also  notes  Mr,  Eustace  Barron's  return  to  Tepie, 
He  had  been  absent  many  months  in  Europe. 

On  the  6th  February,  1850,  Messrs.  Barron,  Forbes  &  Co. 
reply  to  James  Alexander  Forbes'  letter  of  the  20th  January, 
as  follows : 

Deak  Sib  :  In  reply  to  your  private  letter  of  the  20th  De- 
cember, respecting  the  two  sitios  of  land,  we  have  to  say  that 
we  had  hoped  the  document  lately  sent  for  this  grant  to  Mr. 
Castillero,  would  have  been  sufficient,  but  as  you  seem  to  be 
doubtful  on  this  point,  we  have  spoken  to  him,  he  being  now 
here,  and  his  opinion  is,  that  if  this  grant  is  not  tenable  it  will 
be  better  to  go  upon  the  three  thousand  varas  of  the  Alcalde, 
granted  at  the  time  of  giving  possession  of  the  mine,  and  ap- 
proved of  by  the  Mexican  Government,  which  approval  will 
be  taken  from  the  Mexican  archives  and  sent  on  to  you.  Al- 
though by  the  Ordenanzas  of  Mineria,  the  Alcalde  or  Judge 
may  not  have  had  strictly  a  right  to  grant  these  three  thousand 
varas,  yet  being  approved  by  the  Mexican  Government,  would 
make  this  valid  as  a  grant.  We  hope,  however,  you  will  find 
the  Berreyesa's  lands  not  to  include  the  Hacienda,  and  conse- 
quently either  the  grant  of  the  two  sitios  or  the  three  thousand 
varas  would  be  a  sufficient  title.  Mr.  Alexander  Forbes  will, 
however,  write  you  more  particularly  on  this  subject,"— K-aws. 
543. 

Vexed  and  disappointed  by  the  unheeding  coldness  with 
which  his  advice  was  treated  in  the  two  foregoing  letters) 
James  A,  Forbes,  on  the  26th  February,  1850,  addressed  the 
following  letter  to  Mr.  Alexander  Forbes : 
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Alexander  Foebes,  Esq. 

My  Dear  Sir : — Your  favor  of  the  3d  instant  came  duly  to 
hand,  and  in  answer  to  that  part  of  it  relating  to  the  documents 
sent  up  to  me  in  November,  serving  aa  titles  to  his  property, 
I  will  again  address  you  for  sepaeado, 
^  I  really  did  have  more  faith  in  the  tact  and  ability  of  Caa- 
tillero  to  perceive  the  important  objects  set  forth  in  my  memo- 
randum of  what  was  to  be  done  nine  months  ago  in  Mexico  by 
that  eccentric  individual,  and  that  with  the  powerful  influence 
that  he  was  to  have  exercised  by  the  efficient  aid  that  was  to 
be  lent  to  Inm,  he  would  meet  with  no  obstacle  to  the  attain- 
ment of  the  important  documents  explained  in  this  memo- 
randum, But  Oaatillero  has  deceived  himself,  for  he  thought 
that  boundaries  were  not  necessary,  as  I  shall  presently  show 
yotL 

He  succeeded  in  obtaining  the  grant  of  two  sitios  to  himself 
on  the  mining  possession  in  Santa  Clara,  while  that  very  act 
of  possession  declares  that  the  mine  is  situated  on  the  lands  of 
Jos^  E.  Berreyesa,  five  leagues  distant  from  Santa  Clara,. and 
you  will  at  once  perceive  that  such  a  discrepancy  would  not 
fail  to  attract  the  attention  of  the  United  States  Land  Com- 
missioners, and  to  put  the  ease  of  the  mine  in  great  risk  in  the 
judicial  ordeal  to  which  its  title  will  be  subjected. 

Without  troubling  you  with  what  I  have  so  many  times 
written  and  explained  to  you  verbally,  on  the  importance  of 
the  acquisition  of  the  document,  I  will  only  say  what  it  mmt  be, 
and  it  is  this ; 

First  A  fnl!  and  complete  ratification  of  all  the  acts  of  the 
Alcalde  of  this  jurisdiction  in  the  possession  of  the  mine. 
_  Second.  A  fuD  and  unconditional  grant  to  Castillero  of  two 
sitios  of  land  covering  that  mining  possession,  expressing  the 
boundaries  stated  by  me  in  the  memorandum  I  left  with  you 
in  Tepic.  Both  of  these  documents  to  be  of  the  proper  date, 
and  placed  in  the  proper  governmental  custody  in  Mexico :  and, 
Third.  The  necessary  certified  copies  of  them  duly  au- 
thenticated by  the  American  Minister  in  that  capital,  taken 
and  seat  to  me  at  the  earliest  moment. 

You  will  receive  my  advice  on  the  19th  inst.,  regarding  my 
views  of  not  supplying  W.  with  any  quicksilver. 
Yours,  sincerely, 
[7J-a?is.  403.]  Jas.  Ales.  Jorbes, 

When  in  1847  James  A.  Forbes  for  the  first  time  saw  a  copy 
of  our  two  league  grant,  he  wrote  bis  letter  of  the  5th  May  of 
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tbat  year,  pointing  out  its  manifold  imperfections,  as  he  thought, 
and  urging  the  fabrication  of  other  title  papers. 

When  in  December,  1849,  he  received  another  copy  of  the 
same  grant,  he  wrote  his  letter  of  the  20th  of  that  month, 
pointing  out  the  same  imperfections  in  the  original,  and  making 
the  same  suggestions  as  to  the  fabrication  of  new  papers. 

When  his  correspondents  on  the  3d  and  6th  of  February, 
1850,  decline  to  adopt  his  suggestions,  or  follow  his  advice, 
saying  that  in  their  opinion  and  Caatillcro'a,  the  genuine  title 
is  good  enough,  and  that  they  will  rely  on  it,  and  send  him  the 
contract  referred  to  in  it,  proving  the  confirmation  of  the  mining 
title ;  full  of  contempt  for  their  judgment,  and  disappointed  that 
his  plans  have  not  been  adopted  hy  them,  he  takes  no  pains  in 
his  reply  to  conceal  his  sentiments,  and  still  pertinaciously 
insists  that  his  advice  shall  be  followed.  Such  was  his  letter 
of  the  26th  Jehruary,  1850. 

There  are  truths  which  reasoning  obscures ;  because  they 
live  nearer  to  the  innate  light  of  mind  than  arguments  can 
ever  approach.  If  in  the  course  of  the  foregoing  remarks  I 
have  attempted  arguments  to  prove  axioms,  this  betrayal  into 
error  has  been  caused  by  a  desire  on  my  part  to  cheek  the 
fermentation  of  spirit,  which  the  investigation  of  the  facia  of  this 
case  has  excited,  even  to  the  obscuration  of  axiomatic  truths. 

In  support  then  of  the  genuineness  of  the  Castillo  Lanzas 
grant,  we  have — 

First.  The"important  public  and  private  business  transaction 
between  Castillero  and  the  Mexican  Government — conducted 
on  behalf  of  the  latter  by  its  Junta  de  Fomento  de  Miueria — 
by  its  National  College  of  Mining — by  its  Ministry  of  Relations 
and  Government,  and  by  its  Governor  of  the  Department  of 
California,  whose  natural  termination  in  Mexico  was  this  grant. 

Second.  The  testimony  of  Mr.  Castillo  y  Lanzas,  that  ho 
signed  the  grant  on  the  day  of  its  date,  and  that  it  is  in  all 
respects  true  and  genuine. 

Third.  The  testimony  of  Mr.  Yelasco,  that  he  wrote  the 
grant,  and  that  in  all  respects  it  is  true  and  genuine. 

Fourth.  The  testimony  of  Mr.  Negrete,  that  he  saw  it  in 
Mexico  in  December,  1846 ;  that  Castillero  then  handed  it  to 
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him,  and  lie  to  Lis  lawyer,  Mr.  Eomero,  to  aid  in  the  draft  of 
the  public  act  of  ratification  of  avio  ;  that  it  was  referred  to  in 
said  instrument,  and  copied  at  the  end  of  it ;  that  he  then  sent 
it  to  Mr.  Alex,  Forbes,  of  Tepic ;  that  the  document  in  the 
archives  of  the  Land  Commission  is  the  one  he  saw  in  1846. 

Fifth.  "We  have  the  protocols  of  the  Notary  Fucntes,  con- 
taining the  said  acts  of  Castillero's  ratifying  the  McNamara 
contract,  dated  17th  December,  1846,  where  this  grant  is  copied 
verbatim. 

Skcih.  We  have  the  testimonio  of  that  instrument  made  out 
two  days  after  its  execution,  signed  by  "Nazario  ]?nenteS|  the 
Notary  Public,  whose  signature  and  signum,  are  attested  by 
three  Notaries  Public,  by  certificate  under  seal  of  the  National 
College  of  Notaries  of  Mexico,  dated  19th  fDecember,  1846. 
In  said  testimonio  this  grant  is  copied. 

Seventh.  We  have  a  certified  copy  of  the  same  instrument 
of  ratification  issued  from  the  office  of  the  Notary  Fuentes, 
under  his  hand  and  seal,  on  the  6th  February,  1847,  with  a 
certificate  by  three  Notaries  Public,  dated  on  that  day  and 
attested  by  the  seal  of  the  National  College  of  Notaries,  like 
the  testimonio.    In  this  certified  copy  our  grant  again  appears. 

Uighth.  We  have  the  testimony  of  Mr.  Yillalon,  whose 
name  and  signum  appear  on  each  of  the  foregoing  certificates, 
declaring  that  he  signed  them ,  on  their"respective  dates,  and 
that  they  are  in  all  respects  genuine,  and  proving  the  signatures 
and  siffna  of  the  other  Notaries  who  signed  them,  and  also  the 
eeal  of  the  National  College  of  Notaries  afiixed  to  them. 

Ninth,  It  is  proven  that  Mr.  Walkinshaw,  as  the  agent  of 
Alex.  Forbes,  came  from  Tepic  to  California  to  take  possession 
of  the  mine,  by  virtue  of  the  McNamara  lease,  confirmed  as  it 
had  been  by  Castillero,  and  that  he  brought  with  him  a  copy 
of  Castillero's  ratification,  and  that  he  took  charge  of  the  mine 
in  April,  1847. 

Tenth.  We  have  the  testimony  of  James  Alex.  Forbes, 
proving  that  before  the  5th  of  May,  1847,  he  had  seen  a  copy 
of  Castillero's  said  public  act  of  ratification,  containing  a  copy 
of  our  two- league  grant,  and  that  in  his  own  act  of  ratification 
he  copied  the  words  used  in  Castillero's. 
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Eleventh.  We  have  his  letter  of  the  5th  May,  1847,  describ- 
ing this  two-league  grant,  a  copy  of  which  he  had  first  seen  in 
the  document  exhibited  to  him  by  Mr.  Walkinshaw,  and  identi- 
fying it  by  hia  comments  and  criticisms  with  absolute  certainty. 

Twelfth,  Between  the  5th  of  May,  1847,  and  the  20th 
December,  1849,  James  A,  Forbes  in  his  letters  frequently 
refers  to  this  two-league  grant. 

Thirteenth.  On  the  20th  December,  1849,  he  acknowledges 
the  receipt  of  a  Notarial  copy  of  this  same  grant ;  and  we  have 
the  identical  copy  which  He  received  in  evidence,  proved  by 
himself  to  have  been  received  in  November,  1849. 

By  such  "a  long  leveled  rule  of  streaming  light,"  we  follow 
this  grant  through  the  record,  to  the  first  day  of  its  existence, 
the  23d  May,  1846,  to  its  author  the  President  of  Mexico,  who 
signed  it  with  the  hand  of  Castillo  y  Lanzas,  his  Minister  of 
Belations,  Government  and  Police. 
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PART    SEVENTH. 

From  the  26th  February,  1850,  to  the  14th  December, 
1857,  wnEN  James  Alexander  Forbes  is  first  exam- 
ined IN  THIS  Case  on  behalf  of  the  United  States. 

This  period  emtraces — 

First.  The  arrival  of  Don  Isidore  de^la_Torre  in  California, 
about  April,  1850. 

Second.  The  appointment  of  Capt.  H.  W.  Halleck,  as  Director 
of  the  Mine,  in  April,  1850. — SVans.  228. 

Third.  The  sale  by  Jamea  A.  Forbes  to  John  Parrott,  of  one 
of  his  two  barraa  in  the  mine  for  $24,000,  on  the  9th  August, 
1850.— Trans.  179. 

Fourth.  The  proceedings  in  the  suit  of  M.  Z.  Berreyesa  and 
others  vs.  James  A.  Forbes  and  Robert  Walkinshaw.  Com- 
plaint filed  26th  Aug.  1850.— 25-ans.  220. 

Fijih.  The  transfer  from  the  Mayor's  office  at  San  Jos^  of  the 
original  record  of  registry  and  possession,  in  January,  1851, — 
(331  Trans.)  257. 

Sixth,  The  presentation  and  conduct  of  the  present  claim 
before  the  Board  of  Land  Commissioners,  30th  September,  1852. 
—Trans.  5  to  129. 

Seventh.  The  sale  by  James  A.  Forbes  to  Wm.  E.  Barron,  of 
his  remaining  barra  in  the  mine,  for  the  sum  of  thirty  thousand 
dollars.— JVaiis.  190. 

Eighth.  The  bankruptcy  of  James  A,  Forbes,  and  his  con- 
spiracy with  Laurencel  to  levy  black-mail  on  the  New  Alma- 
den  Company,  by  frightening  them  into  a  compromise. — Trans. 
876. 

I.  The  arrival  of  Don  Isidore  de  la  Torr^,  as  the  general 
agent  of  the  company  in  April,  1850. 

It  appears  from  the  correspondence  between  Barron,  Forbes 
&  Co.,  Alex.  Forbes,  and  James  Alex.  Forbes,  that  Mr.  de  la 
Torr^  must  have  arrived  in  California  about  the  11th  April, 
1850,  to  take  entire  charge  of  the  mine,  and  organize  its  oper- 
ations. 
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We  liave  a  letter  from  James  A.  I'orbes  to  Mr.  de  la  Torr^^ 
dated  18  th  June,  1850,  inclosing  certain  papers  belonging  to  the 
company,  some  of  which  are  thus  specifled : 

"  One  sheet  of  Mexican  stamped  paper,  of  the  5th  seal,  con- 
taining a  certified  copy  of  the  comrannication  from  the  Minis- 
ter of  Foreign  Relations,  relative  to  the  two  square  leagues  of 
land  on  New  Almaden." 

"Six  sheets  of  common  paper,  containing  certified  copies  of 
the  contract  of  avio  of  the  mine  of  New  Almaden,  including  a 
copy  of  the  document  to  which  the  above  mentioned  sheet  re- 
fers, certified  by  the  British  Consulate  at  Tepic." 

"  Seven  sheets ;  seven  sheets  of  Mexican  stamped  paper  of 
the  4th  seal,  with  certified  copies  of  the  original  contract  of 
partnership  in  the  mine  of  New  Almaden,  dated  2d  November, 
1815 ;  of  the  power  of  attorney  from  Don  Sos6  Castro  to  McNa- 
mara,  to  make  the  contract  of  avio ;  the  ratification  of  the  same 
by  D.  Andres  •  Castillero,  and  concession  of  the  two-square 
leagues ;  Castro's  ratification  etc.,  certified  by  the  Amerioaa 
Consalate  at  Tepic," 

The  papers  just  enumerated  contain  three  copies  of  the  Cas- 
tillero Lanzas  two-league  .grant. 

II.  Captain  Halleck's  appointment  as  Director  General  of 
the  mine  is  stated  by  himself  to  have  been  made  in  March  or 
April,  1850.     See  his  deposition.— 2Va7is.  328. 

III.  Sale  of  one  barra  to  John  Parrott  for  $24,000,  found 
in  Trans,  p.  179. 

IV.  The  proceedings  in  the  suit  of  M.  2.  Berreyesa  et  al.  vs. 
J.  A.  Forbes  and  Robert  Walkinabaw.— K-twis.  219. 

This  was  an  action  of  trespass,  seeking  $20,000  damages  for 
wood,  timber,  limestone,  etc.,  taken  by  defendants  from  plain- 
tiffs' laud,  and  not  the  recovery  of  possession.  The  record  of 
this  suit  derives  its  only  interest  from  an  affidavit  made  by 
Capt.  Halleck,  in  answer  to.  a  demand  of  the  plaintiffs  for  a 
copy  and  inspection  of  such  documents  as  the  defense  intended 
to  rely  on.  The  demand  and  order  of  the  Court  will  be  found 
in  Transcript,  265.  The  order  was  made  under  the  Practice 
Act  of  1850,  Sec.  291 ;  Statutes  1850,  p.  455.     It  required  the 
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production  of  such  papers  as  tlio  defendants  had  in  their  cus- 
tody or  under  their  control,  not  of  a  public  record. 

What  papers  could  the  defendants  have  had  in  their  posses- 
sion? 

The  answer  is  found  in  the  provisions  of  the  Ordinances,  ac- 
cording to  which,  the  owner  of  a  mine  would  have  in  his  pos- 
session, first,  the  original  written  statement  in  registry,  and 
second,  the  certified  copy  of  the  record  of  the  act  of  posses- 
sion.    Tit.  6,  Art.  i,  Hal.  224. 

Whether  or  not  Capt.  Halleck  consulted  the  Ordenanzaa  of 
Mineria  when  he  made  that  affidavit,  I  know  not.  I  presume 
he  did,  for  he  was  at  that  time  familiar  with  the  Spanish  lan- 
guage. 

It  is  certain,  however,  that  he  correctly  described  the  papers, 
which  according  to  the  strict  terms  of  the  ordinance  should  be 
in  possession  of  a  mine  owner.  The  certified  copy  of  the 
record  of  the  act  of  possession,  is  made  by  law  the  correspond- 
ing title  of  the  party. 

And  moreover,  it  is  the  original,  in  the  sense  in  which  that 
word  is  used  in  the  Spanish  law.  It  is  the  evidence  of  title  de- 
livered to  the  mine  owner,  and  bears  the  same  relation  to  the 
record  preserved  in  the  Alcalde's  office,  that  the  first  copy  of 
an  instrument  taken  from  the  protocols  of  a  Notary,  and  deliv- 
ered to  a  party,  does  to  the  protocol  itself.  As  there  is  some 
confusion  of  ideas  on  this  subject,  I  hope  to  be  excused  for  the 
following  explanation  :  Escriehe  says,  public  instrumenta  are 
of  three  kinds:  first,— the  protocol  or  register;  second— the 
original ;  'third— the  iraslado,  or  the  copy  taken  from  the  orig- 
inal. 

"  The  protocol  is  the  matrix  writing,  signed  by  the  parties 
and  the  Notary,  and  extended  in  the  form  and  with  the  circum- 
stances we  have  described,"  *  *  "  This  writing  is  called  the 
protOGoh,  because  it  is  the  first  or  principal ;  the  register,  be- 
cause it  remains  in  the  office  of  the  Notary  in  order  that  with 
it,  ]n  case  of_ doubt,  the  copies  may  be  compared,  and  the  mat. 
njc,  because  it  is  fountain  and  original,  whence  are  taken  the 
copies,  Irashdoa  and  testimonios  which  the  parties  interested  ask 
for." 

"  The  first  copy  which  is  accurately  and  faithfully  made  from 
the  matrix  writing,  or  protocol  or  register,  by  the  same  Notary 
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before  wliom  tlie  act  passed,  is  called  the  original  or  primordial. 
*  *  "  The  traslado,  irasunto,  or  ejemplar,  which  is  commonly 
called  testimonio  por  concuerda,  is  the  copy  which  is  made  on 
the  exhibition,  not  of  the  matrix  writing,  but  of  the  original, 
01  of  that  which  supplies  the  place  of  such,  although  it  be  not 
the  '  first  copy.'  " 

The  Supreme  Court,  in  Percheman's  case,  7  Pet.  83,  under- 
standing  very  well  these  distinctions  of  the  Spanish  law,  says 
that  a  certified  copy  of  a  petition  and  decree  issued  to  a  party 
from  the  Secretary's  of&ce,  is  in  contemplation  of  law  an  orig- 
inal. 

It  cannot  be  questioned,  therefore,  that  the  copia  autorizada  of 
the  proceedings  in  registry  and  possession,  which  the  ordi- 
nances direct  to  be  delivered  to  the  mine  owner  as  hia  corres- 
ponding title,  as  an  original,  was  by  Capt.  Halleck  in  hia  affi- 
davit properly  so  called. 

Moreover,  even  if  we  had  been  aware  of  the  esistenca  of 
Castillero's  original  representations  in  registry  and  of  the  ori- 
nal  record  of  the  act  of  possession  in  the  Mayor's  office  at  San 
Jose,  and  if  we  had  been  willing  to  supply  with  them  the  placo 
of  the  documents  which  the  law  expects  to  find  in  the  custody 
of  the  party  as  his  corresponding  title,  we  would  not  have  been 
prepared  to  go  to  trial  without  other  evidences  of  title,  so  au- 
thenticated as  to  be  competent  testimony  in  the  case.  We  did 
not  choose  to  rely  on  a  part  of  our  strength.  We  chose  to 
malie  the  best  defense  the  facts  of  the  case  admitted  of 

Por  that  reason,  doubtless,  it  was  not  until  about  three  weeks 
after  the  affidavit  was  made  that  Captain  Halleck  first  searched 
in  the  Mayor's  office  at  San  Jos^  for  such  documents  relating 
to  the  Almaden  Mine  as  had  been  transferred  thither  from  the 
old  Alcalde's  office. 

Since  I  last  argued  this  point  on  the  motion  to  dissolve  the 
injunction,  there  has  come  to  light  this  certified  copy  of  the 
record  of  the  act  of  possession—this  corresponding  title,  which 
the  ordinances  direct  to  be  delivered  to  the  party. 

These  were  the  papers  the  order  of  the  Court  of  the  13th 
September,  1830,  called  for.  They  were  at  that  time  in  the 
hands  of  Mr.  Robert  Walkinshaw,  and  part  of  the  papers, 
LOSS  destruction  by  him  J.  A.  Forbes,  as  we  have 
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seen,  so  much  fearc(5.  Even  in  1850  Mr.  Walkinsliaw  was  on 
bad  terms  with  the  New  Almaden  Company.  The  old  quarrel 
was  not  forgotten,  nor  the  adverse  interests  reconciled.  Mr. 
"Walkinshaw  claimed  one  iarra  in  the  mine  under  Padre  Real's 
conveyance  of  the  9th  August,  1849,  hia  title  to  which  the 
company  refused  to  acknowledge.  After  many  threats  to  sue, 
he  finally  brought  an  action  against  Messrs.  Bolton,  Barron  & 
Co.,  on  the  2d  February,  1853,  to  recover  the  .dividend  due  to 
that  harra.  Messrs.  McAllister,  Edwards  and  Eose  were  his 
attorneys.  In  December,  1852,  or  the  month  following,  he  put 
those  gentlemen  in  possession  of  such  papers  as  he  thought  had 
a  bearing  on  the  questions  involved  in  the  controversy,  and 
among  others  handed  to  them  the  expedieute  of  the  registry  and 
poase-saion,  containing  the  copia  autorizada,  or  original  of  the 
act  of  possession.  In  this  suit  Mr.  Walkinshaw  failed.  It  was 
dismissed  on  the  26th  June,  1854.  But  the  papers  remained 
in  the  hands  of  his  attorneys  until  the  15th  May,  1858,  when 
they  were  returned  to  him  a  few  days  before  he  left  California 
for  Europe  in  almost  a  dying  condition.  They  were  then  put 
in  a  paper  envelope,  labeled,  "  Papers  relating  to  the  disputed 
barra  between  K.  Walkinshaw,  etc.,"  and  taken  charge  of  by 
Mr.  John  Young.  About  the  first  of  Jaly  in  this  j-ear,  the 
counsel  for  the  New  Almaden  Company,  having  occasion  to 
examine  all  the  conveyances  of  Padre  Eeal's  barras,  caused  an 
examination  to  be  made  among  Mr.  "Walkinshaw's  papers  for 
such  as. might  relate  to  that  matter.  This  search  led  to  the 
discovery  ofthe  papers  under  consideration,— Exhibit  Young 
No.  1 ;  Trans.  2688  is  a  copy  of  them.  See  Young's  deposition 
'Prms.  2684;  Bell's,  26&6;  McAllister's,  2698 ;  Eeese's,  2712; 
Sufiol's,  2718;  Pico's, 2731 ;  Noriega's,  2803 ;  Chavoya's,  2806  \ 
Sainsevain's,  2809,— where  the  history  of  these  papers  is  satis- 
factorily related,  and  their  execution  proved. 

T.  A  few  weeks  after  the  filing  of  Captain  Halleck's  affi- 
davit, he  found  in  the  Mayor's  office  the  original  papers  of  the 
registry  and  possession  of  the  mine.  See  his  deposition.  Tram. 
331.     A  copy  of  them  will  be  found  in  Trans,  p.  257. 

The  originals  were  filed  in  the  County  Recorder's  oflice  of 
Santa  Clara  County,  on  the  18th  January,  1851,  at  3  o'clock, 
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p.  IT.,  aa  appears  bj  the  endorsement  of  J.  T,  Richardson,  Re- 
corder. 

And  here  I  may  properly  notice  some  circumstances  which 
have  doubtless  obscured  the  existence  of  these  papers  in  the 
records.  Long  before  the  Americans  endeavored  to  wrest  this 
mine  from  its  true  owners,  it  had  changed  its  name.  The 
superscription  on  the  espediente  is  in  these  words: — Anode 
1845.  Posesion  de  la  Mina  de  Santa  Clara.  As  far  back  as 
October,  1846,  we  have  seen  that  it  was  called  Almadcn  de 
Santa  Clara ;  in  a  short  time  the  distinctive  words  of  Santa, 
Clara  were  dropped,  and  it  came  to  be  known  as  New  Al- 
maden. 

Neither  in  the  year  1849  did  the  mine  in  common  report  re- 
tain its  connection  with  the  name  of  its  discoverer,  Castillero. 
Since  April,  1847,  Walkinshaw  had  been  in  the  management 
and  possession  of  it.  Erom  April,  1848,  he  and  James  A. 
Forbes  were  the  only  resident  owners  in  California.  In  1849 
it  was  known  as  Forbes'  mine,  or  Walkinshaw's  mine. 

The  prominence  of  the  mine  of  New  Almaden  in  1849  and 
'50,  would  doubtless  have  arrested  the  attention  of  any  person 
looking  over  the  archives  of  the  Mayor's  of&ee  who  might  see 
ah  espediente  with  a  superscription  containing  the  name  of  New 
Almaden;  but  such  a  person  would  not  have  been  attracted 
by  a  paper  relating  to  the  mine  of  Santa  Clara,  especially  aa 
there  were  many  espedientes  in  that  office  relating  to  mines,  as 
for  instance  those  of  Guadalupe  and  San  Antonio. 

It  must  he  remembered,  also,  that  the  old  population  had 
been  in  those  days  shoved  aside  hy  the  new  race  of  settlers, 
who  took  all  the  offices,  and  were  the  custodians  of  archives, 
not  one  paper  of  which,  in  many  cases,  could  they  read. 

In  a  subsequent  part  of  my  argument  I  shall  show  that  the 
positive  evidence  proving  the  existence  of  this  espediente  in  the 
archives  at  San  Jos^  from  December,  1845,  is  conclusive. 

But  Mr.  Hawes,  who  was  the  counsel  of  Mr.  Walkinshaw  in 
1849,  and  a  very  excellent  Spanish  scholar,  knew  the  original 
name  of  the  mine, '  and  the  names  of  its  discoverer  and  his 
partners  and  their  assigns,  and  declared  that  he  stood  ready  in 
Court  with  records  to  prove  that  the  original  registry  was  in- 
sufficient, and  therefore  void. 
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yi.  In  support  of  Us  claim  Oastillero  filed  a  copy  of  the 
lollowmg  paper. 

On  the  day  on  which  the  record  of  the  act  of  possession  was 
written  out,  a  copy  of  it  was  given  to  Oastillero,  signed  by  the 
Alcalde  Pico,  and  by  Sunol  and  Noriega,  the  assisting  wit- 
nesses to  the  act  of  possession— the  same  parties  who  signed 
the  record  deposited  in  the  Alcalde's  ofSce.  Oastillero  also 
took  from  Pico  a  receipt  for  his  fees,  amomting  to  twenty.five 
dollars. 

On  the  13th  Jamiary,  1846,  Oastillero  obtained  certified 
copies  of  his  two  written  statements  in  registry  signed  by  Pedro 
Ohayoya,  Alcalde,  who  came  into  office  in  that  month,  and  by 
JosiS  Suiiol  and  Pedro  Sainseyain,  assisting  witnesses.  These 
doonments,  together  with  a  copy  of  the  articles  of  partnership, 
he  put  together,  and  they  constitnted  his  eipediente  of  title. 
They  were  at  that  time  all  the  title  papers  relating  to  the  mine 
in  the  possession  of  parties;  the  two  written  statements  in 
registry  remaining  in  the  oiEce  of  the  Alcalde  with  the  record 
of  possession. 


This  expediecte  James  A.  Forbes  made  a  copy  of,  and  in 
January,  1848,  took  his  copy  to  Weekes,  Alcalde,  to  certify 
as  copies  of  originals  in  his  office,  which  Weekes  did. 

The  copy  thus  made  by  Forbes,  and  certihed  by  Weekes, 
was  copied  in  our  office,  marked  A,  and  with  a  translation  of 
It  marked  B,  was  filed  before  the  Board  of  land  Oommissionera 
with  the  claimant's  petition.  This  is  the  celebrated  Weekes 
copy,  of  which  the  Court  has  heard  so  much.  It  is  a  copy  of 
the  papers  relating  to  the  title  of  the  mine,  put  together,  as  I 
have  shown,  by  Castillero,  and  which  were  recently  found 
among  Walkinshaw's  papers.  Thus  is  the  Weekes  copy  satis- 
factorily explained  to  any  reasonable  mind. 

The  claimant  also  filed  with  his  petition  an  office  copy  of  the 
Castillo  Lanzas  two  league  grant,  to  which  was  appended  a  cer- 
tificate of  Jesus  Vejar,  Notary  Pnblic  in  Topic.  This  certifi- 
cate, having  been  the  subject  of  much  comment  and  anknad- 
version,  we  will  give  a  translation  of  it  in  full : 

I  certify  that  the  present  authentic  instrument  signed  by  the 
excellent  Senor  Minister  of  Foreign  Eclations,  Government  and 
Police,  Castillo  Lanzas,  has  been  respected  and  obeyed  (o6»e- 


lOogle 


quiado)  under  that  signature  by  the  Mexican  authorities  whicli 
were  govemirig  in  Upper  California  in  the  year  1846,  accord- 
ing to  insertions  which  the  same  authorities  made  of  that  in- 
strument in  acta  (aetos)  which  they  authenticated  {autorizaron) 
relating  to  tlie  business  of  which  said  acts  treat,  and  which  I 
certify  that  I  have  seen ;  and  for  this  reason,  that  signature  in 
the  said  instrument  ought  to  be  considered  as  of  tlie  hand  and 
writing  of  the  Excellent  Seflor  Minister,  and  also  because 
SeSor  Don  Andrea  Castillero  has  acknowledged  it  in  acta  which 
have  passed  before  me. 

And  at  the  request  of  Messrs.  Barron,  Forbes  &  Co.,  I  sign 
and  seal  {firmo  y  signo)  this  present,  in  Topic,  on  the  15tb, 
March,  1850.     [Signed]     Jesus  Vejar. 

To  this  is  attached  a  certificate  by  two  Notaries  PubUe, 
attesting  the  signature  and  signum,  (signo)  of  Jesus  Vejar. 

The  object  of  the  foregoing  certificate  is  simply  to  prove  the 
genuineness  of  Castillo  Lanzas'  signature  to  the  document  to 
which  the  certificate  is  appended.  The  Notary  certifies  that  he 
believes  said  signature  to  be  genuine,  and  gives  his  reasons  for 
that  belief.  They  are  two :  flrst^-because  the  instrument 
which  bears  the  signature  has  been  respected  and  obeyed,  {oh- 
sequmdo,)  under  that  signature  by  the  Mexican  authorities 
whicli  were  governing  in  Upper  California  in  the  year  1846. 
But  in  what  manner  was  it  respected  and  obeyed  ?  His  certi- 
ficate answers  that  question  thus :  by  their  inserting,  copying  it 
into  written  instruments  {actos)  relating  to  business  affairs 
which  passed  before  them,  or  which  they  authenticated  {autor- 
izaron). By  what  Mexican  authorities  was  it  thus  respected 
and  obeyed?  The  certificate  answers  that  question  also:  by 
the  officers  who  inserted  or  copied  it  in  the  written  instrument 
{ados)  which  they  passed  or  authenticated  {autorizaron).  These 
officers  could  be  none  other  than  Notaries  Public. 

The  written  instrument  {actos)  in  which  the  document  signed 
by  CastUlo  Lanzas  were  inserted,  "  I  certify  that  I  have  seen," 
says  Jesus  Vejar,  The  record  establishes  the  truth  of  this  asser- 
tion, for  that  document  was  copied  into  Castillero's  ratification 
of  the  McNamara  contract  of  avio,  and  there  is  in  the  record  a 
certified  copy  of  said  instrument  of  ratification  made  by  Jesus 
Vejar  on  the  3d  December,  IQ4S.~-Tran8.  556. 
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When  lie  speaks  of  the  Mexican  authoritiea  which  were  gov- 
erning in  Upper  California  in  1846,  he  means  simply  to  refer 
to  the  fact  that  in  that  year  Upper  California  was  yet  under  the 
dominion  of  Mexico.  The  words,  which  were  governing  in 
Upper  California  m  1846,  are  used  parenthetically.  If  he  had 
intended  to  refer  to  ofUcers  living  in  California,  he  would  have 
called  them  the  heal  authorities  of  Oalif&rrda,  as  they  were  called 
whenever  it  was  intended  to  discriminate  between  them  and  the 
authoritiea  of  the  General  Government.  In  illustration  of  this, 
see  Casfcillero's  proposals  to  the  Junta  de  Fomento,  and  the 
Junta's  communication  of  the  14th  May,  1846,  to  the  Minister 
of  Justice. 

The  idea  of  the  certiiicate  is  this,  that  if  the  Notary  before 
whom  certain  parties  appeared,  to  have  their  contract  extended, 
that  is,  written  out  in  his  book  of  protocols  and  duly  executed, 
had  not  believed  that  this  document  bore  the  genuine  signature 
of  Castillo  Lanzas,  he  would  not  have  inserted  it  in  the  written 
contract— would  not  have  copied  it  in  his  book  of  protocols. 
But  finding  it  inserted  in  such  authentic  acts,  Vejar  says  he 
believes,  for  that  reason,  the  signature  to  be  genuine. 

What  was  to  be  gained  on  any  score,  by  procuring  a  certifi- 
cate in  1850  from  Jesus  Vejar,  stating  that  he  had  seen  the  Cas- 
tillo Lanaas  document  inserted  in  actos,  relating  to  affairs  of 
business,  which  were  passed  {autorizado)  before  Notaries  in  Cali- 
fornia? 

As  reference  is  made  to  such  insertions  solely  for  the  purpose 
of  showing  that  the  Notary  who  made  them  must  have  consid- 
ered Castillo  Lanzas'  signature  genuine,  it  was  obviously  to  the 
interest  of  parties  that  such  insertions  should  have  been  made 
by  Notaries  in  the  City  of  Mexico,  who  would  be  much  more 
likely  to  he  acquainted  with  his  signature  than  Notaries  in 
California  ? 

Mr.  Vejar's  second  reason  for  believing  Castillo  Lanzas'  sig- 
nature to  that  document  to  be  genuine  is,  that  Castillero  had 
acknowledged  it  to  he  so  in  documentfl  which  were  passed  be- 
fore him,  Vejar. 

We  find  in  the  record  four  certificates  signed  by  Jesus  Vejar, 
the  object  of  each  of  which  is  to  prove  the  genuineness  of  eer- 
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tain  BigEatures,  and  in  every  instance  the  Notary  is  scrupu- 
lously particular  in  setting  forth  the  extent  of  his  knowledge 
of  the  signature  in  question,  and  the  facts  on  which  his  belief 
depended  [See  T^ans.  315,  511,  549,  626].  There  is  besides  a 
certified  copy  of  the  Castillo  Lanzas  grant,  made  and  signedby 
Vejar  on  the  13th  November,  1849,  and  also  a  certified  copy 
of  the  Castillero  instrument  of  ratification,  made  and  signed  by 
him  on  the  3d  December,  1849  [JVan^.  546,  556],  No  other 
certificate  of  his  in  the  record  occurs  to  us.  We  think  there 
are  none  besides  those  mentioned. 

The  cause  of  the  erroneous  construction  given  to  this  certifi- 
cate, is  to  be  found  in  the  nature  of  the  instrument  to  which  it 
is  appended.  This  Castillo  Lanzas  dispatch  sets  forth  the 
grant  of  two  leagues  to  Castillero,  and  orders  the  Governor  to 
put  him  in  possession  of  them.  As  soon,  therefore,  as  we 
read  in  the  certificate  that  this  instrument  has  been  respected 
and  obeyed,  we  naturally  jump  to  the  conclusion  that  the 
order  it  contains  has  been  obeyed — that  Castillero  was  put  in 
possession.  I  confess,  that  when  my  attention  was  first  drawn 
to  the  certificate,  I  did  not  understand  it  As  soon  as  the  true 
moaning  occured  to  me  everything  was  clear  as  day.  And  I 
am  satisfied  the  Court  will  agree  with  me  in  my  construction 
of  it. 

On  the  Wcekes  copy  and  the  Vejar  certificate,  much  stress 
has  been  laid  by  the  Government.  But  like  everything  else 
on  which  the  Government  relies  in  proof  of  fraud,  when  under- 
stood, they  arc  but  evidences  of  the  genuineness  of  our  title. 

TIL  A  copy  of  the  deed  from  J,  A,  Forbes  to  Wm.  E. 
Barron,  executed  on  the  29th  May,  1855,  and  conveying  his 
remaining  bara  in  the  mine — consideration  $30,000  in  cash — ■ 
will  be  found  in  the  Transcript,  p.  190. 

VIII.  Having  satisfactorily,  as  we  conceive,  explained  to 
the  Court  the  Weekes  copy  of  the  espedientc  and  the  certificate  of 
the  Notary  Jesus  Vejar  attached  to  the  original  Castillo  Lanzas 
grant — the  only  circumstances  in  the  prosecution  of  this  case  be- 
fore the  Land  Commissioners  which  required  explanation — we 
now  proceed  to  the  statement  that  James  A.  Forbes,  on  the 
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29fch  May,  1855,  conveyed  his  remaining  larra  in  the  mine  to 
Mr.  "VVilliam  B.  Barron,  for  the  consideration  of  $30,000, 
making  $54,000  in  all  for  his  two  harras,  besides  his  dividends. 

In  November,  1856,  aa  appears  by  Forbes'  testimony,  he  in- 
stituted proceedings  in  bankruptcy,  and  obtained  his  discbarge 
in  January,  1857.  His  liabilities  were  over  $100,000.— 2J-«jis. 
475. 

He  failed,  owing  Messrs.  Barron  &  Co.  over  $3,000,  and 
afterwards  attempted  to  borrow  from  them  $10,000,  which,  for 
reasons  of  their  own,  they  refused  to  accommodate  him  with. 

James  Alex.  Forbes  then  having  nothing  but  himself  to  sell, 
sold  himself  to  Henry  Laurcncel,  who  took  the  deed  in  his  own 
name,  but  really  made  the  purchase  on  the  joint  account  of 
James  Eldridge  and  himself.  Let  us  read  Mr.  Laureneel's  own 
words : 

CEOSS-ESAMINATION,— JVaJW.  878. 

Ques. — What  did  you  pay  Mr.  Forbes  for  those  papers? 

Ana. — I  have  already  declined  to  answer  that  question. 

[The  Court  requires  the  witness  to  answer,] 

I  paid  Mr.  Forbes  twenty  thousand  dollars  for  the  interest 
that  I  was  acquiring  in  depositing  these  papers,  and  the  engage- 
ment on  his  part  to  go  to  Mexico  when  I  should  request  him 
to  do  so,  and  procure  for  me  the  proof  of  the  fraud  committed 
in  this  case,  which  he  assured  me  he  could  procure.  I  was  also 
to  pay,  if  necessary,  his  traveling  expenses. 

Forbes'  engagement  to  go  to  Mexico  was  doubtless  fulfilled 
hj  his  visit  to  General  Castro,  Governor  of  Lower  California, 
in  1859.  '  His  business  we  will  hear  in  General  Castro's  own 
words.-— 2Vans.  2616. 

At  my  residence  (the  Sausa!  de  Camacho)  I  received  a  letter 
from  James  Alex,  Forbes,  dated  at  Don  Juan  Bandini's  rancho, 
in  which  he  stated  that  he  had  a  matter  of  great  importance  to 
consult  me  about,  and  requested  me  to  come  at  once  to  see 
him.  I  did  so,  and  took  my  secretary  with  me.  When  we 
arrived,  after  the  usual  salutations  had  passed,  Mr.  Forbes  and 
myself  walked  out  together  from  the  house,  and  he  then  stated 
to  rae  that  he  was  authorized  by  a  powerful  company  of  spec- 
ulators {empressarios)  in  San  Francisco  to  furnish  me  with  the 
necessary  means,  if  I  would  consent  to  detach  Lower  California 
from  Mexico,  to  make  it  independent,  and  that  si  ' 
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should  be  aunesed  to  the  United  States.  I  listened  to  this 
calmly,  and  told  him  to  go  on.  He  then  said,  there  is  another 
matter  of  importance  to  you.  If  you  will  give  your  testimony 
against  the  owners  of  the  Almaden  mine,  the  Government  will 
lay  you  a  considerable  sum — more  than  ten  thousand  dollars. 
^  answered :  "  With  regard  to  what  you  first  proposed,  I  am  an 
officer  of  the  Mexican  Government,  and  will  not  he  guilty  of 
treason ;  and  as  to  the  other  matter,  I  cannot  be  bought  with 
money  to  do  an  infamous  action ;  say  nothing  further  to  me  on 
the  subject.     We  then  returned  to  Mr.  Bandini'a  house." 

"I  then  went  home,  leaving  Mr.  Bandini  an  order  directed  to 
Forbes,  stating  that  my  duty,  and  his  own  personal  safety,  re- 
quired that  he  should  immediately  leave  the  country.  A  few 
days  after,  I  heard  from  Mr.  Bandini  that  Mr.  Forbes  had  left 
the  day  after  he  received  my  order." 

"He  said  there  was  a  fund  here  in  San  Francisco,  out  of 
which  his  expenses  were  paid." 

Whether  this  fund  was  disbursed  by  the  TJ.  S.  Sub-Treasurer 
in  San  Francisco,  or  by  Laurencel,  and  whether  Mr.  Forbes 
reported  the  unsuccessful  issue  of  his  special  mission  to  the 
President  of  the  United  States,  the  record  does  not  disclose. 
But,  it  is  very  clear,  from  the  report  of  the  Attorney-General 
accounting  for  his  disbursement  of  the  California  land  fund, 
that  Mr.  Forbes  could  not  have  referred  to  that  money.  He 
got  none  of  it.     Manifest  destiny  impelled  it  elsewhere. 

To  return  to  Laurencel : 

Ques. — Did  you  pay  in  cash  ? 

Am.~l  paid:  one  half  in  cash,  and  gave  security  for  the  other 
half.  It  is  now  due.  The  contract  was  verbal.  I  gave  him  a 
pledge  before  witnesses  that  I  would  pay  him  the  money.  The 
witnesses  were  Mr.  Eandolph,  Mr.  Crittenden,  and  Mr.  Gould. 
I  promised  him  not  to  sell  or  hypothecate  my  raneho  without 
paying  him. 

Ques.— Why  did  you  not  put  it  (the  contract)  in  wnting7_ 

Ans. — I  did  not  wish  to.  Mr.  Forbes,  I  believe,  was  satis- 
fied. Mr.  Eldridge  was  not  a  party  to  the  contract  at  the  time 
it  was  made.  ETe  subsequently  assented  to  it.  I  paid  Mr. 
Forbes  one  half  of  the  $20,000  some  time  in  March,  1857.  Mr. 
Eldridge  was  then  in  Philadelphia.  He  assented  to  my  con- 
tract on  his  return  in  May,  1857.  Hepaid  one  half;  the  whole 
amount  was  charged  to  the  debit  of  our  raneho. 

I  paid  Mr.  Forbes  this  money  for  the  joint  use  of  those 
papers.     *     *    I  did  not  understand  that  I  purchased  the  sole 
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use  of  those  Papers;  tie  papers  are  used  on  tbis  oceaaion  with- 
out  hs  couseBt  •  »  .  I  asted  Forbes'  consent  to  use  tlTem 
ho  said  lie  would  consult  counsel ;  after  consulting  he  refused 
.1,,,  T  .1  I  J™" ,  r"'SP'°''J'  O""^''""!  of  the  first  contract 
ftat  I  should  make  tte  offer  of  compromise  through  Mr  Hall 
McAllister.  /  endeavored  b procure  a  compromite  hi 

through  Mr  Sail  MeAU„ler.  Ties  were  also  exSilii  to  Mr 
i'arrottfor  the  same  purpose. 

Ik  his  bndeatoe  to  cohpeohisi  hi  iailid  mteely. 

?n  wrW„„  T  t°  ?°°'^  °°/"'"'-  ^^'  =="■"!  <»"t™='  ™S 
in  writing ;  I  ha™  destroyed  my  counterpart:  it  was  in  duoli- 

.e™  }  <'"'T°1"  '•^  ?!  "''""  "f  0™™=''  I  <i'<i  "»t  pi 
SI'  F°l  "'t^T  T  !  """"Slit  i'  would  be  inconsistent  with 
the  object  with  which  I  destroyed  the  papers." 

Sorbes  and  Laurencel  differ  in  their  accounts  of  this  transac- 
tion. The  former  declares  that  he  sold  Laurencel  the  use  of 
these  papers  to  enable  him  to  effect  a  compromise  with  the  New 
Almaden  Company,  and  that  for  such  use  of  them  he  received 
IPO.OOO  cash,  and  was  to  receive  $10,000  more  when  the  com- 
promise  was  made. 

Mr.  Davidson,  Mr.  Laurencel  and  Mr.  Forbes,  ail  agree  that 
the  papers  were  deposited  subject  to  the  joint  order  of  the  two 
last. 

The  papers  la  he  used  only  in  compromise,  and  under  no  circum- 
mnccs  unlc,  l,j  Ike  joint  orJtr-th^t  was  not  so  bad  a  barRain 
for  Forbes.  He  thought  he  could  take  a  few  steps  in  crime 
get  rich,  turn  back,  and  become  respectable.  Ho  was  mistaken' 
Like  Dr.  Fanstus,  he  did  not  understand  his  master's  chai-aoter 
Forbes  reasoned  in  this  wise:  .  I  get  $10,000  cash,  with  the 
prospect  of  $10,000  more.  For  that  I  am  willing  to  establish 
my  own  villainy.  I  have  deceived  Laurencel,  but  he  will  never 
know  It ;  for  by  the  contract  the  papers  can  only  be  used  in  the 
attempt  to  effect  a  compromise.  I  know  they  are  worthless  as 
evidence  in  a  court  of  justice,  where  they  will  be  explained  by 
other  letters,  and  their  apparent  tendency  as  proof  fully  rebut- 
ted. But  they  can  never  get  into  Court  without  my  order 
Mr.  Forbes  was  thoroughly  mistaken.  The  attempt  at  oom- 
11 
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promise  having  failed,  Laurencel  was  not  content  to  rest  under 
bis  loss.  His  counsel,  who  is  now  the  Government's  special 
counsel  in  this  ease,  actiog  then  in  concert  with  the  District 
Attorney,  caused  a  subpoena  duces  tecum  to  be  served  on  Mr. 
Davidson;  and  in  this  way  the  Government  captured  Mr. 
Forbes'  property,  and  did  Mr.  Laurencel  the  favor  to  break 
his  contract  for  him. 

The  people  of  San  Francisco  will  remember  how  one  morn- 
ing Mr.  Davidson  and  the  box,  escorted  and  guarded,  were 
driven  to  the  doors  of  this  building  in  a  coach.  That  event 
finds  its  only  parallel  in  the  removal  of  certain  moneys  from 
the  vaults  of  a  burnt  Custom-House,  to  the  vaults  of  one  just 
hired  by  a  certain  Collector  of  Palmer,  Cook  &  Co.  The  last 
event  was  celebrated  in  rhyme,  and  the  poet,  I  have  heard,  was 
rewarded  with  a  berth  in  the  Customs— not  so  much  for  what 
he  had  sung  as  for  what  he  would  not  sing. 

Let  me  read  Mr.  Davidson's  deposition.  It  deserves  to  he 
read  for  being  the  shortest  in  the  case — not  to  mention  its  con- 
nection with  that  armed  coach. 

I  read  from  page  375  : 

Questions  by  the  Disteict  Attorney.— §wes.  1.— Have 
you  produced  the  box,  as  required  by  the  subposna  duces  tecum  t 

Ans. — I  have. 

Ques. — From  whom  did  you  receive  this  bos  ? 

^^. From  Mr.  Laurencel  and  James  Alexander  Forbes. 

It  was  deposited  subject  to  their  joint  order  with  me  for  safe- 
keeping. 

Ooss-ercammed— This  hox  was  deposited  with  me  about 
six  or  eight  months  ago  by  Mr.  Laurencel ;  Mr.  Forbes  came 
with  him,  I  believe;  I  am  not  positive.  It  was  distinctly  un- 
derstood that  I  was  not  to  give  it  up  except  on  their  joint 
order.  This  was  the  distinct  understanding.  The  box  has 
been  takeu  away  once  or  twice  on  the  written  order  of  the  par- 
ties ■  I  cannot  say  when  it  was  last  takeu  away ;  one  order  was 
in  writing  ;  cannot  say  whether  I  can  produce  it. 

The  Court,  I  am  sure,  will  never  forget  the  conduct  of  James 
Alexander  Forbes  on  that  morning.  I  think  your  Honors 
were  both  present.  How  he  protested  against  the  use  about 
to  be  made  of  papers  which  were  his  private  property.     That 
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scene  occurred  in  open  Court  and  does  not  appear  on  record  I 
reallj  thought,  at  the  tine,  tlattlie  man  was  nrged  onward  by 
some  such  regard  for  appearances  as  the  most  abandoned  will 
sometimes  show. 

The  Court  will  remember  that  Mr.  Dayidson  and  Mr  Lau- 
rencel  were  examined  on  the  28th  of  Hovembcr,  1857  [Jforn. 
S76J  ;  that  Laurence]  then  swore  that  he  had  paid  Forbes  $10  - 
000  m  cash  for  those  papers,  and  had  agreed  to  pay  him  $10,'- 
000  more,  secured  by  a  verbal  mortage  on  his  rancho 

Laurencel  and  Davidson  were  examined.  Evidently  Forbes 
was  in  too  had  a  humor  to  be  trusted  on  the  stand  that  day 
Ihe  secret  of  his  humor  I  will  explain  by  and  by 

The  counsel  for  the  Government  not  being  permitted  by  the 
Court  to  prove  the  correspondence  by  Forbes'  declaration  to 
Laurence],  as  he  attempted  to  do,  and  Forbes  being  in  a  bad 
humor,  Mr.  Q.  W.  P.  Bisscll  was  introduced  to  consume  the 
day. 

From  the  28th  of  November  to  the  Mth  of  December,  James 
Alexander  Forbes  is  still  away,  somewhere  out  of  the  record 
He  was  in  Court  on  the  28th  of  November,  when  Messrs  Da' 
vidson,  Laurencel  and  Bisscll  were  examined.  Why  was  he 
not  examined  the  next  day  ?  J      if  ne 

Me.  Kandolph  :-He  was  gone  away  to  Crescent  City. 

The  counsel  for  the  Government  tells  me  that  Forbes  was 
gone  away  to  Crescent  City.  The  counsel  is  mistaken.  He 
was  here  m  the  City  of  San  Francisco  on  the  2d  December  re. 
ceivrngLaurencel's  money,  and  Eldridge's  notes  with  Lauren- 
cel s  indorsement.   But  let  him  answer  for  himself.— »„„.  457 . 

«i,<«.-What  did  Laurencel  pay  you  for  thosepapers. 

e".:=-Wa^'°  rcath?''"  "'"  '"'  P"'"*  ™  S'"'"™- 

Ans. — It  was. 

Ques.—When  ? 

Ans. — In  May  last. 

Ques.—W&s  your  agreement  in  writing  ? 


Ans. — It  was. 

Ques. — Have  you  that  copy  ? 

Am.~l  am  not  certain  whether  it  ia  among  my  papers. 
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Ques. — Are  you  not  certain  tliat  it.  is  among  jour  papers  ? 

Ans. — It  may  be.     It  ia  probable  it  is  so. 

Ques. — Wliy  do  you  say  you  are  uncertain  wbetter  you 
have  it. 

^m.— Because  I  have  it  not  about  me.  It  is  probably  in  my 
house  in  Santa  Clara. 

Ques. — Why  then  do  you  express  a  doubt  on  the  matter  ? 

Ans. — Because  there  were  two  agreements,  and  I  am  not 
quite  certain  whether  I  destroyed  both  or  not. 

Ques.—Are  you  not  certain  you  destroyed  neither  ? 

Ans. — I  am  certain  I  destroyed  one. 

Ques. — How  many  agreements  did  you  make  ? 

Am. — I  have  already  said  I  made  two. 

Ques. — Have  you  received  no  more  than  the  $10,000  spo- 
ken of? 

Ans. — ^Yes. 

Ques. — How  much  ? 

Ans. — I  can't  state  exactly,  as  I  have  not  realized  from  it ; 
probably  a  few  thousand  dollars.  [In  the  course  of  a  few  an- 
swers it  will  turn  out  to  be  $10,000  in  cash  and  notes.] 

Ques. — When  did  you  receive  this  last  amount? 

Ans. — I  received  a  certain  amount  about  a  fortnight  since. 

Ques. — How  much  ? 

Ans.—A  little  over  $2,000.  [It  was  really  $3,000,  as  he  con- 
fesses in  a  little  while.] 

Qu£s. — ^^as  that  received  since  Mr,  Laurcnoel  testified  in 
this  case. 

Ans. — Yea,  sir. 

Ques. — Has  it  been  as  long  as  a  fortnight  ago  ? 

Ans. — I  think  about  twelve  or  thirteen  days. 

Ques. — On  what  account  was  that  paid? 

A,ns. — On  account  of  money  he  testified  he  owed  me. 

Ques. — How  came  he  to  owe  you  ? 

Ans. — In  accordance  with  his  agreement  with  me. 

Ques.—Ten  thousand  dollars  then  was  not  the  whole  consider- 
ation ? 

Ans. — I  have  stated  it  was  not. 

Ques. — Does  he  now  owe  yon  anything  on  account  of  that 
purchase  ? 

Ans.— I  am  unable  to  state,  as  I  don't  know  the  result  of 
certain  negotiations  now  pending. 

Ques. — What  ia  that  negotiation  ? 

Ans. — The  negotiation  of  certain  notes. 
^!Ks.— Whose  ? 

Ans.— Notes  for  $3,500,  drawn  by  James  Eldridge,  and  m- 
porsed  by  Henry  Laurencel. 
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[We  shall  soon  see  that  the  notes  were  for  $7,000.] 

Ques. — When  are  they  dated  ? 

Ans. — December  2d,  1857. 

Ques. — Regarding  these  notes  as  worth  their  face,  how  much 
have  you  received  from  Laurencel  ? 

J.ns.— Viewing  the  matter  in  that  light,  $20,000. 

^wes.— How  do  yon  make  out  $20,000  ? 

Ans. — I  received  two  notes  for  $3,500  each,  and  received  $3,000 
in  cash. 

Ques. — You  were  aubpconaed  to  appear  here  last  Monday 
week ;  joa  did  not  appear :  were  you  holding  back  to  procure 
from  Mr.  Laurencel  the  payment  ? 

Ans. — I  was  not  holding  bach  precisely  as  you  state.  *  *  I  was 
detained  by  illness  in  my  family.  *  *  lam  free  to  say  that 
I  have  appea7'ed  here  against  my  will. 

Of  the  truth  of  the  last  statement,  we  have  not  the  least 
doubt.  Forbes  sold  those  papers  to  be  used  in  the  levy  of  a 
black-mail  compromise.  He  hoped  they  might  bring  about  that 
result,  and  was  willing  to  run  the  chances.  Bat  he  knew  bet- 
ter than  anybody  else  in  the  world,  that  as  evidence  in  a  court 
of  justice,  they  were  worthless,  and  would  so  turn  out.  How- 
ever, the  Government  had  broken  Laurencel's  contract  for  him 
— and  the  papers  which  Forbes  supposed  nothing  but  his  and 
Laurencel's  joint  order  could  take  from  Davidson's  Bank,  had 
been  transferred  thence  into  Court  by  force  of  a  subpcona. 

Such  had  been  the  course  of  events  on  the  2d  December, 
1857,  The  past  was  inexorable.  His  disgrace  and  infamy 
were  complete.  On  the  29th  November,  it  had  been  published 
to  the  world,  thanks  to  Laurencel's  auxiliary  subprena,  and 
three  days  after  we  find  James  Alex.  Forbes  evincing  powers 
of  recuperation  which  Satan  might  envy,  engaged  in  saving 
from  the  wreck  the  $10,000  which  Laurencel  had  sworn  he 
owed  him. 

But  why  was  he  in  so  much  haste  to  be  paid?  Why  could 
he  not  wait  until  he  had  given  his  testimony  ?  The  answer  to 
these  questions  is  plain  enough.  Forbes  expected  the  letters 
he  had  sold  to  Laurencel  to  be  encountered  on  cross-examina- 
tion by  other  letters  of  his  own  to  his  Mexican  correspondents ; 
which  latter  he  knew  would  explain  the  former,  directly  con- 
tradict all  inferences  which  Laurencel  and  his  counsel  had 
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drawn  from  them,  and  utterly  destroy  their  value  as  proof  of 
fraud.  The  pay,  then,  must  come  before  thia  examination,  or 
never;  for  after  that,  Laurencel  would  have  the  best  of  all 
defenses  to  an  action  for  the  recovery  of  the  $10,000,  to  wit, 
the  fraud  that  had  been  practiced  on  him.  Forbes'  conviction 
under  indictment  for  obtaining  money  on  false  pretenses 
would  have  been  much  the  more  likely  result  of  a  quarrel  be- 
tween himself  and  Laurencel.  Such  were  Forbes'  reasons  for 
not  obeying  the  suhpmna  on  the  29th  November,  1857,  If  the 
writ  of  attachment  which  was  sent  against  him  did  not  find 
him,  it  was  not  because  Laurencel  was  ignorant  of  his  where- 
abouts. 

But  Forbes  is  paid,  and  he  is  about  to  come  on  the  stand. 
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PART    EiaHTH. 

Beginning  with  James  A.  Pobbes'  First  Examination, 

AND    ENDING    WITH  HIS   SECOND   EXAMINATION,   BOTH   ON 
BEHALF  OF  THE  GOVERNMENT. 

I.  His  first  examiDation, 

When  J.  A.  Forbes  planted  his  foot  on  the  witness  stand, 
Jbe  stood  committed  to  Laurencel  and  perjury. 

"With  what  pretense  could  he  have  first  approached  Lauren- 
cel with  these  choice  pickings  of  hia  correspondence — with 
this  eclectic  bundle  of  papers— and  demanded  of  him  $10,000, 
in  cash,  for  the  use  of  them,  and  $10,000  more,  if  such  tise 
should  be  successful?  Wherein  consisted  their  value  of 
$10,000  cash,  and  $10,000  contingent?  Why  did  he  bo  rate 
them  ?     In  bis  mind  what  was  their  real  value  ? 

And  Laurencel — he  was  not  paying  so  much  money  for 
old  rags  and  ink.  He  was  buying,  as  Forbes  was  selling,  evi- 
dence.    On  that  basis  alone  must  they  have  treated. 

Evidence  of  what  ?  fiead  the  letters  that  came  out  of  Da- 
vidson's box,  and  to  this  question  you  can  find  but  one  reply. 
Evidence  tending  to  prove  that  in  consequence  of  James  A. 
Forbes'  suggestions,  set  forth  in  a  memorandum  left  in  Tepic 
in  May,  1849,  the  title  papers  produced  by  the  claimants  were 
in  the  y^ar  1850  fabricated  and  antedated.  In  their  tendency 
io  prove  Stat  fact  consisted  the  sole  value  of  these  papers  to  Lau- 
rencel, 

As  possessing  that  value,  J.  A.  Forbes  demanded,  and  Lau- 
rencel paid  so  large  a  sum  of  money  for  them. 

But  seeing  that  these  letters  were  but  parts  of  a  correspond- 
ence, as  the  letters  themselves  prove,  would  it  not  occur  to 
Laurencel,  the  ablest  litigant  in  America,  perhaps,  to  inquire 
of  Forbes,  in  the  course  of  the  treaty,  if  they  were  not  contra- 
dicted, explained,  or  in  some  way  rendered  valueless  as  evi- 
dence by  other  letters  or  facts  in  the  possession  or  knowledge 
of  the  claimant  ?     What  Forbes'  answer  must  have  been,  ia 
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Heard  in  the  ring  of  the  double  eagles  aa  LaureDcel  drops  them 
in  his  canvas  sack,  for  transportation  to  his  coffers  in  Santa 
Clara,  there  to  join  God  knows  how  much  other  fruit  of 
swindling  and  perjury. 

And  aa  Mr.  Laurencel  is  a  very  hard,  shrewd,  money-loving 
man,  perhaps  before  he  parted  with  bis  ten  thousand  dollars 
he  asked  Mr.  I'orbes  if  he  had  any  objection  to  put  in  writing 
what  he  had  said  about  the  value  of  these  papers,  and  about 
their  not  being  explained,  qualified  or  contradicted  in  their 
apparent  tendency  as  proof  by  any  other  letter  or  any  fact 
whereof  he  had  recollection.  If  Mr.  Forbes  bad  refused  to 
comply  with  so  reasonable  a  request,  the  bargain  might  have 
fallen  through,  and  the  $10,000  cash  been  lost.  And  so  prob- 
ably he  did  write  such  a  statement.  And  then,  as  Mr.  Lau- 
rencel is  a  very  suspicious  man,  he  might  have  asked  Mr. 
Forbes  to  add  to  the  obligations  under  which  he  already  felt 
himself,  by  having  the  kindness  to  go  before  a  Notary  and 
make  oath  to  the  truth  of  his  written  statement  Neither 
could  Mr.  Forbes  refuse  that  request;  it  was  so  reasonable, 
considering  that  Mr.  Laurencel  was  about  to  pay  him  $10,000 
in  cash,  and  endeavor  to  make  those  papers  bring  him  ^10,000 
more. 

Be  this  so  or  not,  when  J.  A.  Forbes  came  on  the  stand,  he 
knew,  whatever  any  one  else  might  have  believed,  that  he  was 
summoned  there  to  prove  a  lie.  He  knew,  better  than  any 
body  else,  the  value  and  tendency  as  proof  of  the  letters  he 
had  'sold  to  Laurencel,  because  that  evidence  was  a  strategic 
idea  of  his  own,  for  the  practical  execution  of  which  he  had 
deliberately  and  cunningly  put  together  parts  of  a  correspond- 
ence, selecting  this  letter  and  rejecting  that  letter  in  systematic 
villainy.  As  an  illustration :  let  us  for  a  moment  overlook 
the  man  in  his  laboratory  in  Santa  Clara.  He  has  all^the  let- 
ters he  received  before  him,  and  copies  of  all  he  wrote ;  his 
eclectic  bundle,  it  will  be  remembered,  contains  many  speci- 
mens of  the  latter.  He  has  them  all — letters  received  and 
copies  of  those  he  wrote— spread  before  him,  arranged  chrono- 
logically. He  takes  up  first  his  letter  of  the  SOth  January, 
1846,  in  which  he  informs  Mr,  Eustace  Barron  that  CastiUero 
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is  working  a  quicksilver  mine  recently  discovered  by  him 
[Trans.  540],  That  letter  he  rejects.  It  may  do  harm  and 
can  do  no  good. 

He  next  takes  up  Mr.  Alexander  Forbes'  letter  to  himself 
of  11th  May,  1846  [^ans.  382].  That  is  better.  It  is  a  good 
mitial  to  the  eclectic  bundle.  It  refers  to  MeNamara,  who  is 
unpopular  with  the  American  Government,  and  shows  that 
Alexander  Forbes  takes  great  interest  in  the  mine.  McNa- 
mara  must  come  in  by  aU  means.  He  comes  next  to  Alex- 
ander Forbes'  letterof  2d  September,  1846  [2Vans.  382].  That 
also  suits  his  purpose.  Mr.  Forbes  still  takes  great  interest  in 
the  mine. 

He  next  examines  his  own  letterof  22d  September,  1846,  to 
Alexander  Forbes  [Fram.  540].  That  he  rejects,  bucause  it 
shows  that  he  was  himself  in  possession  of,  and  working  the 
mine,  and  on  the  point  of  buying  one-sixth  of  it. 

He  next  takes  up  Alex.  Forbes'  letter  to  himself,  of  the  7th 
January,  1847  [IVans.  383].  This  will  do,  he  says.  It  men- 
tions Waikinshaw  and  documents,  and  asks  my  advice  and  as- 
sistance, which  I  can  say  I  afterwards  gave  him  in  the  Tepic 
memorandum.  Misconstruction  is  possible ;  a  little  lying  will 
make  this  a  valuable  document. 

Next,  he  carefully  reads  his  reply  to  the  foregoing,  dated 
5th  May,  1847  [TVans.  842].  Carramba  !  he  exclaims— for  he 
must  have  sworn  in  Spanish— how  unfortunate.  By  this  letter 
I  prove  that  in  May,  1847, 1  saw  a  copy  of  the  claimant's  title, 
a  notarial  copy  appended  to  Castillero's  ratification  of  the 
McNamara  contract;  that  I  not  only  saw  it,  but  so  commented 
upon  and  criticised  it,  that  I  described  it  beyond  the  possibility 
of  mistake.  There  can  be  no  misconstruction  of  this  letter- 
no  amount  of  lying  can  pervert  its  true  meaning.  Here  it  is 
in  black  and  white,  that  in  May,  1847,  I  saw  a  notarial  copy 
of  the  Castillo  Lanzas  dispatch— the  very  two  league  grant 
which  the  claimants  have  presented.  The  villain  must  have 
smiled  when  he  laid  that  letter  aside,  thinking  how  he  was 
going  to  swindle  Laurencel,  and  frighten  the  Almaden  Com- 
pany into  a  compromise. 

He  then  comes  to  his  letter  to  Alex.  Forbes,  of  the  14th 
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July,  1847  [Trans.  541].  "  Here  again  I  speak  of  tliis  cursed 
two  league  grant,"  he  says — "  and  talk  about  having  its  limits 
established  by  survey,  and  about  persona  trespasaing  on  the 
land.  That  too  I  will  lay  aside."  Aad  then  we  see  him  lay- 
ing it  on  the  rejected  letter  of  the  5tli  of  May. 

He  next  takes  up  Ales.  Forbes'  letter  of  the  1st  October, 
1847  ITrans.  848].  Ah  I  thia  is  better;  this  will  do.  Mr. 
Alex,  Forbes  tells  me  be  has  just  arrived  in  California,  and  that 
be  has  a  thousand  things  to  say  to  me,  but  must  wait  till  he 
sees  rae.     Capital  I 

Have  I  not  gone  far  enough  in  this  disgusting  scene.  He 
has  reduced  swindling  to  a  system.  He  meditates  it  by  day  and 
by  night.  He  continues  it  week  after  week.  He  plans  his  at- 
tack in  cold,  deliberate  forethought,  and  executes  it  with  the 
cunningest  strategy. 

Why  need  I  refer  to  his  letter  of  the  28th  October,  1849,  to 
show  the  facility  with  which  out  of  the  raw  material  of  a  gen- 
uine letter  he  fabricates  and  forges  a  different  one.  Why 
should  I  seek  in  single  letters,  precedents  of  forgery,  to  render 
probable  that  of  the  28tb  March,  1848 — why  should  I  seek  by 
such  small  standards  to  gauge  his  capacity  for  crime,  which  is  as 
broad  as  the  road  to  Hell,  after  witnessing  the  scene  in  his  home 
at  Santa  Clara,  where  he  was  building  up,  as  the  business  of 
his  life,  as  the  foundation  of  his  fortune,  as  the  source  of  his 
daily  bread  to  his  last  day,  the  most  gigantic  system  of  fraud 
and  swindling  that  ever  was  chronicled  among  the  crimes  of 
men.  That  system,  the  Government  has  adopted  as  their  de- 
fense of  this  case.  That  system,  this  Court  is  asked  to  carry 
out  into  successful  execution  by  their  decree. 

Was  I  not  right  when  I  said,  that  when  James  A.  Forbes 
planted  his  foot  upon  the  witness  stand,  he  stood  there  com- 
mitted to  Laurenoel  and  perjury. 

But  there  he  stands.  He  says  he  is  there  against  his  wishes, 
and  I  believe  him.  For  he  came  there  to  sustain  by  his  testi- 
mony the  strategic  idea  which  he  had  devised  to  swindle  Lau- 
renoel, and  to  force  a  compromise.  He  came  there  to  sustain 
a  story  which  he  had  himself  concocted,  and  which  he,  better 
than  anybody  in  the  world,  knew  to  be  false. 
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He  mnst  have  expected  to  be  encountered  by  his  own  origi- 
nal letters,  the  copies  of  which  he  had  been  ao  recently  exatn- 
ioing,  while  making  up  his  bundle  for  sale.  But  he  had  been 
paid  to  be  there;  he  was  safe.  He  had  his  twenty  thousand 
dollars  in  his  pocket.  The  crime  was  his,  not  the  folly.  The 
folly  was  in  LaureneeTs  getting  the  Government  to  break  the 
contract,  iu  taking  out  of  Davidson's  vault  by  a  siibpcena 
the  bundle  of  papers  which  was  never  to  have  left  it  without 
his  and  Forbes'  joint  order,  and  in  using  as  evidence  in  a 
Court  of  Justice  certain  picked  and  forged  letters  artfully 
and  fraudulently  combined,  which  it  was  agreed  between 
Forbes  and  Laurencel  should  be  used  only  in  an  endeavor 
to  force  a  compromise  with  the  Neiv  Almaden  Company. 
For  the  latter  purpose,  Forbes  thought  they  might  be  useful. 
As  evidence  he  knew  they  would  be  worthless.  But  of  course 
he  could  not  explain  the  matter  to  Laurencel,  from  whom  he 
bad  already  obtained  $10,000  for  those  papers,  their  only  value 
being  their  tendency  to  prove  that  Castiflero's  title  papers  were 
made  in  the  year  1850.  Laurencel  was  badly  swindled  in  the 
first  bargain,  there  is  no  doubt  of  it ;  and  yet  worse  swindled, 
when  he  agreed  to  give  Forbes  for  testifying  willingly  the  ten 
thousand  dollars  which  would  have  been  paid  him  in  the  event 
of  a  successful  compromise.  It  is  delightful  to  observe  how 
amicably  these  two  individuals  get  along,  how  easily  they  ad- 
just all  difBculties.  Laurencel's  breach  of  contract  by  the 
stibp<sna  duces  tecum  for  instance :  "  Why,  Mr.  Forbes,  don't 
be  angry.  True  I  broke  the  contract,  true  my  Attorney  told 
the  United  States  District  Attorney  about  these  papers  being 
in  Davidson's  vault.  True  the  subpcena  duces  tecum  was  there- 
upon issued,  and  your  property  was  captured.  But  what's  the 
difference;  you  shan't  lose  by  the  operation.  I  will  pay  you 
the  $10,000,  which  in  our  first  bargain  was  contingent  on  the 
compromise.  I  hav'nt  the  money  by  me  just  now.  I  don't 
like  to  give  you  note  and  mortgage;  but  here,  in  the  pres- 
ence of  these  gentlemen,  I  promise  to  pay  you  that  sum,  and 
on  my  honor  I  will  consider  it  a  lien  on  my  rancho." 

"Ah,  Mr.  Laurencel,  you  have  made  me  the  only  reparation 
in   your  power.     One  gentleman  cannot  require  more  from 
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another.  I  would  prefer  the  money,  but  as  yoa  hav'nt  it  con- 
venient I  must  give  you  time.  The  word  of  some  men,  Lau- 
rence], is  as  good  as  their  bond ;  but,  you  are  so  eapilal  a  fellow, 
that  your  word  is  as  good  as  your  bond  and  mortgage  both. 
Let  it  be  as  you  wish." 

But  Forbes,  as  we  have  seen,  reconsidered  this  last  bai'gain. 
He  bethought  him  that  cross-examination,  and  his  own  letter3 
in  our  possession,  would  expose  his  villainy,  and  so  clearly 
prove  how  he  had  swindled  Laurence],  that  he  determined  to 
get  his  second  ten  thousand  in  his  pocket  before  he  was  ex- 
amined. Laurencel  feeling  how  convenient  it  is  to  be  on  good 
terms  with  one's  own  witness,  put  him  where  the  writ  of 
attachment  could  not  reach  him,  while  they  two  were  making 
arrangements  to  settle  that  little  matter.  They  did  settle  it. 
Forbes  pocketed  his  second  ten  thousand  and  taking  Lauren- 
eel's  arm  said:  "Now,  my  dear  fellow,  alfs  right;  I  am  willing 
to  testify." 

Thus  prepared  he  took  the  stand. 

[TTOTE— I  am  sparoa  the  labor  of  printing  tie  argument  I  made  on  S'orbea' 
toatimony,  showing  in  what  gross  ialselioofla  and  eoutradictions  he  mvolved  him- 
self to  carry  out  the  plan  of  proving  that  CaBtiUero'a  title  papers  were  made  in 
the  year  1850,  in  consequence  of  the  advice  given  la  the  Tepic  momorandum,  and 
how  all  his  perjuries  went  to  sustain  that  theory;  for  the  oouuael  of  the  Govern- 
ment,  in  his  reply  to  my  argument,  expressed  his  great  surprise  that  I  should 
have  attaclied  any  weight  to  the  toatimony  of  Forbes  whom  he  adm'tted  to  be  a 
forger  and  a  peijurer. 

It  is  necessary,  however  for  t  o  un  ierstand  ng  of  what  lollowi  to  say  that 
Porbea,  declared  on  cro3S-e\am  naliou  thit  the  letters  ho  hai  s  Id  to  La  encel 
conetitiited  the  whole  of  h  s  CO  espondence  w  th  the  part  snMeico  and  that 
the  only  letter  of  the  witness  n  j  ussess  on  of  the  claunant?  a  t  e  t  n  e  ol  the 
cross-ezaminntion,  in  which  he  mentioned  the  two  e.  g  e  g  ant  was  that  of  the 
14Eh  July,  1841.] 

Owing  to  the  aspersions  thus  cast  upon  the  cHimint  s  title, 
a  month  or  two  after  Forbes'  exammation  I  moved  the  Court 
for  a  commission  to  Mexico  to  take  the  depositions  of  witnesses, 
for  the  purpose  of  proving  facts  and  documents.  This  motion 
the  Court  substantially  denied,  for  the  want  of  power  under 
the  Act  of  3d  March,  1851. 

I  then  went  to  "Washington  to  endeavor  to  have  the  Act  of 
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3d  March,  1851,  amended,  so  as  to  confer  on  this  Court  a  power 
so  obviously  essential  to  the  ends  of  justice.     A  more  reason- 
able application  was  never  made  to  a  Legislature.     A  more 
unjust  law  than  the  Act  of  1851,  as  the  Court  felt  obliged  to 
construe  it  in  deciding  my  motion,  was  never  framed.     But 
owing  to  the  intervention  of  the  Attorney  General  before  the 
Judiciary  Committees  of  the  two  branches  of  Congress,  the 
amendment  failed.     The  remedial  process  of  a  commission  was 
denied  us.    Investigation  was  to  be  suppressed.    All  the  roads 
to  truth  were  to  be  obstructed.     The  Attorney  General  had 
declared  war  against  the  claimants.     The  ease  was  blockaded. 
The  trial  in  this  Court  was  to  be  a  sham-trial.    I  speak  it  with 
due  respect  to  the  Court;  for,  however  just  in  sentiment,  and 
learned  in  the  law  a  Court  may  be,  it  ia  manifestly  impossible 
to  render  justice  where  the  law  denies  a  party  the  means  of 
bringing  into  the  record  the  facts  on  which  his  rights  depend. 
While  I  was  in  Washington,  the  agent  of  !he  claimant  in 
California  received  from  Tepic  certain  letters  which  James  A. 
Forbes  had  written  to  Alex.  Forbes  and  others.     These  letters 
were  the  following:  First,  the  letter  of  the  5tli  May,  1847,  to 
Ales.  ForbeSj  in  which  James  Alex,  says  that  he  has  seen  the 
copy  of  the  two-league  grant  signed  by  Castillo  Lanzas,  order- 
ing the  Governor  of  California  to  put  Castiilero  in  possession 
of  the  land,  and  speaks  of  the  juridical  possession  of  the  mine 
given  to  Castiilero  by  the  Alcalde,  and  the  grant  of  3000 
varas  as  a  gratification   \Trans.  842].      Second,   the  letter  of 
James  AJex.  Forbes  to  William  Forbes,  of  the  28th  October, 
1849,  where  he  renews  for  the  first  time  the  suggestions  which 
had  been  made  on  the  5th  May,  1847,  for  the  fraudulent  pro- 
curement of  new  title  papers  [TTans.  844].     Third,  a  letter  of 
the  20th  December,  1849,  in  which  James  A.  Forbes  says  to 
Messrs.  Barron,   Forbes  k  Co.,  "  I  know  not  what  conditions 
Castiilero  may  have  proposed  to  the  Supreme  Government,  but 
whatever  they  may  have  been  they  cannot  of  course  bs  fulfilled 
in  California,  hj  reason  of  the  change  of  government." — 
Tram.  846. 

To  prove  these  letters  Forbes  had  to  be  recalled  for  further 
cross-examination,  and  as  an  order  was  required  for  that  purpose. 
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tlie  grounds  of  the  motion  were  set  forth  in  an  affidavit,  wliich  I 
made  on  the  23d  June,  1858,  stating  "  That  since  James  Alex- 
ander Forbes  waa  examined  in  this  cause  on  behalf  of  the  United 
States,  the  affiant  as  the  claimant's  attorney,  has  come  into  pos- 
session of  certain  documents  which  affiant  used  all  due  diligence 
to  obtain  before  the  said  Forbes  was  examined,  but  failed  so  to 
obtain  them."  "  That  said  documents  are  material  to  rebut  ike 
inferences  of  fraud  which  the  plaintiff  will  attempt  to  draw  from 
&ie  testimony  of  said-  Forbes,  and  will  when  proved  and  put  in 
evidence,  utterly  repel  and  refute  all  such  inferences  as  affiant 
believes." — Trans.  834. 

Here,  then,  was  full  notice  to  Laurencel  and  Forbes  that 
their  scheme  of  evidence  was  about  to  be  defeated.  To  Forbes 
the  meaning  of  this  motion  to  recall  him  was  perfectly  plain. 
He  knew  by  heart  the  contents  of  the  documents  material  to 
rdiut  the  inferences  of  fraud  which  the  claimants  had  recently- 
come  in  possession  of,  and  which  he  was  to  be  called  to  prove; 
for  we  must  remember  he  retained  copies  of  his  letters  to  his 
correspondents  in  Mexico,  and  but  a  few  months  before  had 
been  carefully  examining  them  all.  He  was  not  surprised  bj 
the  motion.  It  is  impossible  he  should  not  have  anticipated  it. 
Laurencel  too  must  have  expected  it,  James  A.  Forbes'  letter 
of  the  14th  July,  1847  [Trans.  541],  offered  by  claimants  on 
Forbes's  cross-examination  in  December,  1857,  after  the  scheme 
of  evidence  had  been  fully  developed  on  the  direct,  and 
when  Forbes'  contnvance  to  prove  that  our  title  papers  were 
made  after  April,  1850,  was  on  record,  proving,  as  it  did,  that 
in  July,  1847,  Forbes  knew  of  the  existence  of  a  two-league 
grant  to  Castillero,  must  have  shaken  Laurencel's  confidence 
in  his  statements,  and  in  the  value  of  the  documents  for  which 
he  had  paid  $20,000.  Yes,  Foi-bes  knew  they  were  worthless  ; 
and  Laurencel  must  have  more  t/tan  suspected  it,  when  he  read  the 
letter  of  the  Uth  July,  J847 : 

Mr.  Forbes,  how  about  that  letter  of  the  14th  July  ?  "What 
two-league  grant  to  Castillero  do  you  speak  of?  You  told  me 
that  the  two-league  grant  and  all  the  papers  emanating  from 
the  Supreme  Government  were  made  after  April,  1850,  and  I 
have  paid  you  $20,000  for  evidence  that  tends  to  sustain  that 
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theory  and  to  disprove  any  other.  Come,  explaia  what  you  said 
in  July,  1847?  ^  ■' 

Don't  be  alarmed,  Laurence! ;  it  amounts  to  nothing.  When 
Wallcinshaw  returned  from  Mexico  he  told  me  that  old  Forbes 
bad  told  him,  that  Castillero  had  said,  he  bad  some  sort  of  a 
two-league  grant.  I  never  saw  it.  It  was  a  lie  of  Walkin- 
shaw's  and  old  Forbes. 

How  can  that  be,  Foi-bes?  Your  letter  of  the  14th  July, 
1847,  was  written  while  Walkinshaw  was  yet  absent  in  Mexico, 
And  in  one  of  the  letters  I  bought  from  you,  it  appears  that 
Walkmshaw  did  not  return  till  the  1st  October  that  year? 

Then,  Laurencel,  he  must  have  told  me  of  the  grant  before 
he  went  to  Mexico.  I  assure  you,  on  my  honor,  I  had  never 
seen  the  grant  when  I  wrote  that  letter. 

That  won't  do,  Forbes.  Yon  are  contradicting  yourself  just 
as  you  did  on  cross-examination.  I  think  you  have  swindled 
me.  _I  don't  like  that  letter  of  the  14th  July  ;  I  wouldn't  be 
surprised  if  the  claimants  were  to  find  some  more  of  your 
letters  about  that  two-league  grant,  utterly  disproving  all  that 
you  have  told  me,  and  all  that  we  have  inferred  from  the 
papers  I  bought  of  you. 

Under  the  certainty  of  the  defeat  of  his  nefarious  plans  did 
Forbes,  and  in  the  daily  apprehension  of  it,  did  Laurence], 
live  and  contrive  from  December,  1857,  to  June  1858,  when  the 
fears  of  the  one,  and  the  knowledge  of  the  other,  were  verified 
ty  the  aiHdavit  and  the  order  of  recall.  Forbes  did  not  regret 
the  coming  denoument.  It  was  the  very  harvest  time  of  iniquity 
and  money  for  him— and  the  crop  was  so  large,  as  you  shall 
see,  that  where  he  reaped,  he  permitted  his  poor  Birnie  to 
glean.  A  new  plot;  Forbes  is  prepared  for  it.  We  shall 
soon  see  what  it  is,  and  what  have  been  the  preparations. 

On  the  30th  June,  1858,  after  six  days'  notice  of  the  grounds 
of  his  recall — how  anxious  Laurencel  in  the  interval,  and  what 
consultations  with  Forbes  I— Mr.  James  Alexander  Forbes 
resumes  the  stand. 

The  letters  were  duly  proved.  The  first,  that  of  5th  May, 
1847,  shows  that  before  its  date  James  A.  Forbes  bad  seen  a 
notarial  copy  of  the  very  grant  which  the  claimants  offer  as 
their  title.  The  second,  that  of  28th  October,  1848,  shows 
that  the  alleged  copy  of  a  letter  of  the  same  date  to  the  same 
person,  which  Forbes  had  sold  to  Laurencel,  and  which  was 
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put  ia  evidence  sworn  to  by  him  on  his  examination  in  De- 
cember, 1857,  was  aforgery.  The  third,  that  of  20th  December, 
1849,  proving  Forbes'  ignorance  of  the  nature  of  Castillero's 
propositions  to  the  Supreme  Government,  explains  why,  after 
having  seen  a  copy  of  the  Castillo  Lanzas  dispatch  of  the  23d 
May,  1846,  the  two-league  grant,  in  which  it  is  stated  that  the 
Supreme  Government  had  approved  all  Castillero's  propositions, 
Torbes  did  not  understand  that  the  Supreme  Government  had 
ratified  the  acts  of  the  local  authorities  of  California.  For  it 
must  be  remembered  that  the  Castillo  Lanzas  dispatch  merely 
refers  to  those  propositions,  and  does  not  explain  any  one  of 
them,  except  the  proposition  for  a  grant  of  two  square  leagues 
as  a  colonist. 

Thus  had  Forbes'  strategic  idea  failed.  But  Forbes  was  not 
answerable  for  it ;  for  the  bundle  of  picked  and  forged  letters 
which  he  sold  to  Laurencel,  was  never  to  be  used  except  in 
attempts  at  compromise ;  never  to  be  used  in  evidence  in  a 
Court  of  Justice ;  for  Forbes  knew  that  there  might  happen 
just  what  had  happened,  in  the  presentation  of  his  own  letters, 
giving  the  lie  to  the  whole  scheme  which  he  had  gotten  up  to 
swindle  Laurencel  and  the  New  Almaden  Company.  Thus 
were  Forbes,  Laurencel,  and  all  the  Government's  forces  routed, 
and  our  title  came  out  of  the  conflict  with  the  prestige  of  clear 
victory. 

Then  imagine  the  interview  between  Laurencel  and  Forbes, 
— the  crimination  and  threats.  "  Mr.  Forbes,  you  are  a  villain. 
I  paid  you  twenty  thousand  dollars  for  a  bundle  of  letters.  I 
bought  them  as  evidence  to  prove  that  the  Castillero  title 
papers  were  forged  and  antedated — to  prove  that  you  left  a 
memorandum  in  Tepic  in  May,  1849,  advising  the  procurement 
of  such  papers — to  prove  that  in  consetjuence  of  your  sugges- 
tions such  papers  were  actually  made  in  the  year  1850.  And 
now  it  turns  out  that  in  April,  1847,  you  saw  a  notarial  copy 
of  the  very  grant  which  the  claimant  relies  upon,  and  that 
grant  proves  every  other  paper  in  the  case." 

"  Why,  Mr.  Laurencel,  you  are  very  unreasonable.  I  did 
not  sell  you  those  papers  to  be  used  in  evidence — but  only  in 
the  attempt  to  compromise.    You  would  bring  them  into  Court. 


>yGooglc 


149 

You  broke  your  coatract  with  me.  It  was  pour  attorney  who 
told  the  District  Attorney  that  the  letters  were  in  Davidson's 
vault,  and  sent  that  suhpmna  duces  tecum  to  effjct  what  we  agreed 
should  be  done  only  by  our  joint  order.  This  ridiculous  failure 
is  not  my  fault.  I  did  not  lay  my  plans  with  reference  to  evi- 
dence to  be  used  in  Court.  I  waa  merely  trying  to  allure  you, 
and  to  frighten  the  New  Almaden  Company  into  paying  me 
money." 

Such,  truly,  your  Honors,  was  Forbes'  first  plan.  To  allure 
Lanrencel  and  to  frighten  the  Company  (a  compound  opera- 
tion of  seduction  and  blackmailing),  he  devised  the  Tepic  me- 
morandum, and  forged  letters  to  connect  it  with  others  which 
he  really  did  write  in  and  after  October,  1849,  thus  devising 
plausible  evidence  in  support  of  an  arrant  lie.  That  lie  was 
that  Gastillero's  title  papers  were  forged  and  antedated,  and 
made  in  the  year  1850,  and  he  was  obliged  to  select  that  date 
for  the  forgery,  because  the  genuine  letters  which  he  had  woald 
contradict  him  if  he  had  pitched  upon  an  earlier  one. 

If,  as  I  have  no  doubt  was  the  case,  Forbes  had  written  and 
signed  the  statement  which  I  have  supposed  that  Laurencel 
esacted  of  him  before  paying  him  so  large  a  sum  of  money,  his 
situation  after  the  introduction  of  the  letters  of  the  5th  May 
1847,  2Sth  October,  and  20th  December,  1849,  would  have 
been  very  critical.  Indeed,  without  any  such  statement,  it  is 
clear,  that  if  Laurencel  had  ^chosen  to  prosecute  him,  he  might 
have  been  convicted  of  obtaining  $20,000  under  false  pretenses. 
I  do  not  believe  that  Forbes  had  any  fears  on  the  subject.  He 
knew  that  Laufencel  was  too  smart  for  that  He  knew  that 
Laurencel,  despairing  of  the  recovery  of  the  money  he  had 
paid,  would  not  for  the  mere  purpose  of  revenge  publicly  ad- 
mit that  he  had  been  swindled,  publicly  announce  the  great 
failure  of  his  scheme  to  defeat  our  title,  and  thus  openly  aban- 
don his  only  chance  of  acquiring  the  New  Almaden  Mine. 
Mr.  Forbes  knew  that  Laurencel's  only  passion  is  the  passion 
for  money— and  that  the  extensive  operations  in  the  Fossatt 
claim  to  the  mine,  on  foot  in  Now  Tork,  would  not,  under  any 
circumstances,  allow  Laurencel  to  prosecute  him,  Mr.  Forbes, 
for  cheating  him  out  of  $20,000.  Forbes  was  right.  Laurencel 
12 
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"woi-ild  much  rather  repair  damages  "by  dealing  ^vith  others  as 
he  had  heen  dealt  by. 

The  question,  then,  between  Forbes  aod  Latircneel  after  the 
further  cross-examination  was,  how  shall  we  repair  the  damage. 
The  first  scheme  has  failed,  what  shall  we  try  next  ? 

"  I  have  been  thinking  about  that,"  said  Forbes,  "  ever  since 
you  sent  that  accursed  subpoena  duces  tecum  after  Davidson  and 
the  box  of  papers.  I  knew  that  the  whole  tendency  of  theae 
letters  as  proof  would  be  rebutted  by  others  which  I  had  my- 
self written.  On  my  first  cross-examination  I  expected  the 
claimants  to  produce  my  letter  of  the  6th  May,  1847,  and  sev- 
eral others.  They  had  not  then  gotten  it  from  Tepie,  it  ap- 
pears. But  they  did  introduce  my  letter  of  the  14th  July, 
1847,  in  which  I  speak  of  the  two-league  grant.  Out  not  so 
precisely  and  fully  as  in  the  other.  When  X  was  recalled  for 
further  cross-examination,  this  morning,  I  expected  just  what 
happened,  just  what  I  have  been  all  along  anticipating  and 
preparing  against.  Listen,  Laurencel :  I  have  heen  for  some 
months  sending  Birnie  to  Bolton,  Barron  &  Co.  to  induce  them 
to  believe  that  I  have  important  papers  in  my  possession  relat- 
ing to  the  mine.  I  have  told  him  to  say  to  them  that  I  can 
blow  their  title  sky-high.  And  so  I  can ;  but  I  have, already 
so  much  compromised  myself  in  this  business,  and  run  so  much 
riskof  a  prosecution-— not  from  you  Laurencel,  you  can't  afford 
ffiat — tliat  I  am  determined  to  do  nothing  more  in  a  matter  in 
■which  I  have  no  interest,  and  besides,  I  shall  require  Birnie's 
assistance.  Birnie  will  do  anything  for  me ;  but  I  have  no 
means  of  paying  him,  and  I  don't  like  to  involve  him  in  the 
affair  for  nothing." 

"I  am  aware  of  all  that,"  replied  Laurencel:  "  I  do  not  wish 
or  expect  you  to  work  for  me  without  pay.  But  I  can't  ex- 
actly see  how  matters  are  to  be  set  right.  We  have  tried  one 
scheme  and  failed,  and  if  we  contrive  another,  it  seems  to  me 
that  our  motives  will  he  suspected.  I  wish  you  had  unbos- 
omed yourself  freely  before  that  suhpcena  was  issued.  It 
would  have  saved  us  from  our  present  awkard  position.  I 
confess  it  does  not  look  well  to  try  this  thing  twice." 

"Never  fear,"  rejoined  Forbes:  "I  will  see  that  all's  right — 
that  is,  if  wc  can  agree  on  the  terms." 
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May  it  please  jour  Ilonore,  thoy  did  agree  on  terms— of 
course— this  brace  of  vUlaius ;  and  on  that  very  evening  Forbes 
sent  Birnie  to  William  E.  Barron  to  tell  him  that  he  (Forbes) 
had  in  his  possession  a  letter  from  Mr.  Alexander  Forbes, 
written  in  1848,  declaring  that  Castillero's  title  papers  were  all 
made  long  after  the  Americans  took  possession  of  California; 
that  Mr.  Forbes  would  not  sell  that  letter  on  any  account- 
least  of  all  to  Laorenoel  who  had  treated  him  very  badly. 
And  the  next  morning,  1st  July,  he  sent  again  this  Eimie  to 
Mr.  Barron,  with  a  copy  of  that  terrible  letter,  which  Biri>ie 
insisted  on  leaving  in  Mr.  Barron's  hands.  Mr.  Barron  brought 
that  copy  to  me,  and  told  me  what  Birnie  had  said. 

Thus  matters  stood  from  the  1st  until  the  14th  July,  1858. 
Meantime,  Laurencel  and  Forbes  are  much  together.  They 
spend  one  whole  day  driving  about  Santa  Glara  County.  Lau- 
rence!,, who  spealcs  Spanish  perfectly  well,  takes  Forbes  for  an 
interpreter.  The  ostensible  purpose  of  the  jaunt  is  to  inquire 
of  some  old  Californiaus  the  whereabouts  of  Laurencel's  own 
rancho,  if  we  may  believe  Forbes.  But  some  more  stibp<Bnas 
are  out.  The  Deputy  Marshal,  Randall,  is  at  Santa  Clara 
with  one  for  Forbes.  He  serves  it  on  him.  On  the  morning 
of  the  13th  July,  he  and  Forbes  and  Laurence!  leave  Santa 
Clara  in  Laurencel's  carriage,  for  Oakland,  where  they  arrive 
about  nine  o'clock  at  night^Mr.  Eandall  has  also  a  subpcena 
for  Robert  Birnie,  who  lives  in  Oakland.  Mr.  Forbes  begs 
Mr.  Randall  not  to  serve  it  that  night,  giving  as  a  reason 
that  Birnie's  wife,  owing  to  her  delicate  situation,  might  be 
alarmed  if  she  knew  that  an  officer  of  the  law  had  come  to 
serve  process  on  her  husband.  Remain  at  the  hotel,  says 
Forbes  to  Mr.  Randall;  I  will  go  to  Birnie's  and  tell  him  to 
meet  yon  and  the  subpcem  on  board  the  boat  in  the  morning. 
And  Forbes  did  go,  and  explained  all  to  Birnie.  I  asked 
Forbes,  "What  did  you  say  to  Birnie?"  Answer:  "I  told  him 
it  was  expected  of  him  that  he  would  tell  the  truth."  Fancy, 
your  Honors,  that  sublime  spectacle  1  James  Alexander  Forbes, 
weary  and  faint  with  iravel,  the  ambassador  of  Truth  accred- 
ited to  Robert  Birnie,  seeks  him  in  the  dead  of  night,  and 
counsels  him  not  to  stray  from  its  path.    I  next  asked  him, 
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"  Who  expected  Birnie  to  tell  the  truth?"  Answer  :  "  No  per- 
son in  particular  !"  Quite  correct,  Mr,  Forbes;  and  this  answer 
of  jours  is  sustained  by  the  testimony  of  some  twenty  gentle- 
men, Birnie's  neighbors,  who  declare  they  would  not  believe 
him  on  oath.  Next  morning,  14th  July,  1858,  Birnie,  true  to 
his  promise,  went  on  board  the  ferry-boat,  where  he  met  Lau- 
renccl,  Forbes,  Deputy  Eandall  and  the  subpmna.  In  a  few 
minutes  they  reach  San  Francisco,  and  the  special  counsel  of 
the  Government  is  informed  of  their  arrival. 

He  loses  no  time — (won't  Birnie  7ceep  even  for  one  day  after 
Forbes'  antiseptic  lecture  on  truth  ?  has  he  such  a  tendencj'  to 
rot  ?)— but  straightway  seeks  the  District  Court,  and  on  motion 
obtains  "  leave  to  examine  and  take  the  testimony  of  Eobert 
Birnie  and  James  Alexander  Forbes,  witnesses  in  behalf  of  the 
United  States,  on  giving  one  hour's  notice  to  the  counsel  of  the 
claimant  III"  Five  days  is  the  usual  notice,  but  to  expectBir- 
nie  to  keep  sound  longer  than  one  hour  would  be  unreasonable. 
The  counsel  for  the  United  States  so  truly  understood  his  wit- 
ness, that  I  could  find  no  reason  to  urge  in  opposition  to  this 
■unprecedented'  haste.  But  if  the  Government  was  fast,  the 
witness  was  faster. 

Birnie  takes  the  stand — says  he  made  a  copy,  a  true  copy  of 
a  letter  from  Alex.  Forbea  to  James  Alex.  Forbes,  dated  28th 
March,  1848 — gave  the  copy  to  Mr.  Barron  the  day  after 
Forbes'  examination  on  his  recall  (which  would  be  1st  July, 
1858),  and  knows  Alex.  Forbes'  handwriting,  etc.  Counsel 
for  Government  offered  in  evidence  another  copy.  I  thought 
that  was  very  strange. 

On  cross-examination  Birnie  said,  that  the  first  notice  he  had 
"  was  from  a  suhpcena  to  appear  here  insianter.  "  I  came  over 
in  the  boat  yesterday — (he  was  now  on  his  second  day's  exam- 
ination)— with  Mr.  Eandall,  Deputy  Marshal.  Mr.  Forbes  and 
Laurencel  were  in  company  with  the  Deputy  Marshal.  I  went 
to  Mr.  Forbes  and  asked  him  the  object  of  this  subpcena  so 
suddenly ;  he  told  me  that  it  was  to  testify  about  the  copy  of 
the  letter  I  got  from  him,"  etc.— Trans.  861-2. 

Poor  Birnie  !  he  was  ioo  smart.  Conscious  of  guilt,  full  of 
the  interview  with  Forbes  in  which  the  conspiracy  and  the  per- 
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jury  Lad  been  arranged,  and  impressed  with,  the  scene  at  his 
own  house  but  two  nights  past,  where  Forbes  had  sought  him, 
and  refreshed  him  with  the  particulars  of  the  plot,  he  saw  the 
bearing  of  the  question,  and  felt  the  importance  of  denying 
every  fact  which  tended  to  prove  the  collusion.  Hence,  he 
says,  ho  knew  nothing  about  having  to  testify  before  the  suh- 
pxna  was  served  on  him,  and  seeing  Mr.  Forbes  at  that  moment 
on  board  the  boat,  inquired  of  him  the  meaning  of  that  sudden 
summons. 

Forbes  was  present  when  Birnie  testifled  thus.  He  was  lis- 
tening attentively,  and  of  course  anxiously,  for  he  was  on 
thorns.  But  when  Mr.  Forbes  is  examined  a  day  or  two  after- 
wards, he  contradicts  Biraie — relates  his  visit  to  Birnie  the 
night  before  he  was  subjymnaed — tells  why  he  went  to  Bir- 
nie's  house,  and  why  the  Marshal  did  not  go ;  tells  how  he  cau- 
tioned Birnie  to  speak  the  truth,  and  explained  the  object  of 
his  being  summoned,  and  relates  how  Birnie  agreed  to  meet 
him  aboard  the  boat  the  next  morning,  and  came  according  to 
promise  in  search  of  the  Marshal  and  sulpmna. 

Forbes  of  course  would  have  borne  out  Birnie  in  his  lie, 
only  there  was  the  Deputy  Marshal  who  knew  of  his  visit  to 
Birnie,  and  of  Birnie's  promise  to  be  on  board  in  the  morning 
ready  for  a  subpcena  and  a  trip  across  the  Bay.  He  durst  not 
deny  his  visit,  but  was  forced  to  tell  the  truth  ;  for  there  was 
Mr.  Randall  to  contradict  him. 

Why  should  Birnie  have  perjured  himself  in  this  particular  ? 
Why  should  he  have  denied  seeing  Forbes  the  night  before  he 
came  on  the  stand  ?  Why  should  he  have  declared  that  he 
knew  nothing  about  his  being  required  as  a  witness.for  the 
Government,  until  he  was  informed  of  it  by  the  subpcena  ?  "Why 
should  he  have  said  that  when  the  subpceTia  was  served  on  him 
in  the  morning,  seeing  Forbes  on  board  the  boat,  he  inquired 
of  him  the  meaning  of  this  sudden  summons,  and  when  in- 
formed of  what  he  was  to  prove,  upbraided  Forbes  for  having 
"betrayed  him,  and  for  compelling  him  to  give  evidence  against 
gentlemen  whom  he  was  desirous  of  serving.  The  answer  is 
plain.  It  was  the  natural  impulse  of  the  conspirator.  The 
question  reached  the  very  core  of  the  conspiracy,  fixed  its 
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searching  eye  upon  the  scene  of  the  plot,  and  was  listening  to 
ita  very  words.  So  felt  the  conscious  Birnie,  and  therefore  lied 
ahoat  ifc  as  naturally  as  forgers  and  eoonterfe iters,  surrounded 
by  the  implements  of  their  criminal  art,  would  blow  out  the 
lights  when  policemen  break  into  their  clen ;  as  naturally  as  a 
pickpoetet  on  a  steamboat  would  try  to  throw  overboard  tlie 
■watch  he  had  just  stolen  when  the  officer  of  the  law  lays  hand 
on  his  shoulder.  But  we  caught  Birnie  in  the  very  act  of 
tlirowing  the  watch  overboard.  His  confederate  was  obliged 
to  betray  him ;  for  the  Marshal  knew  all  about  it. 

[Note. — It  ia  not  pleasant  to  interpolato  these  notes  in  my  argument;  but  I  am 
compelled  by  a  Bense  of  juaHce  to  remark  just  here,  that  the  special  eouasel  for  tlie 
QoTcrament  said  in  reply — It  doss  se«m  that  Birnie  Ued  abovi  that  visU  Forbes  paid 
Aim  the  night  before  (hey  came  over  (he  bay.'\ 

The  record  discloses  a  singular  connection  in  the  testifying 
business,  between  Forbes  and  Birnie.  They  appear  to  be  old 
partners  in  the  trade.  When  Forbes  was  first  examined  in 
this  case  in  December,  1857,  Birnie  was  with  hira  all  through 
the  examination  [Trans.  858].  When  Forbes  is  recalled  for 
further  cross-examination  on  30th  June,  1858,  he  telegraphs 
Birnie  to  meet  him  in  San  Francisco,  and  the  summons  ia 
obeyed  \_Trans.  874].  And  finally  they  become  so  thoroughly 
identified  in  the  business,  that  subpcenas  issue  in  couples  for 
them  in  July,  1859,  and  the  Marshal  on  his  way  home  with 
one  of  them,  gets  him  to  pick  up  the  other — twin  children 
of  the  father  of  lies. 

And  now  I  shall  conclude  what  I  have  to  say  about  this 
poor  wretch,  by  calling  the  attention  of  the  Court  to  the  testi- 
mony of  Daniel  Small,  Elam  Brown,  Andrew  J.  Coffee,  F.  M. 
Warmcastle,  David  Boss,  Nathaniel  Jones,  B.  E.  HoUiday,  Ni- 
cholas Hunsaker,  James  L.  Swaney,  N.  E.  Smith,  Edward 
Lee,  M.  E.  Barber,  W.  V.  Higgins,  Edwin  Baldwin,  Daniel 
Hunsaker,  William  Ford,  Oalvin  Boss,  Henry  Mathews^  and 
John  Sturgis — than  whom  no  more  respectable  gentlemen  can 
be  found  in  any  community — men  of  industry  and  substance, 
who  have  held  high  of&ces  in  State  and  County — old  neighbors 
qf  Birnie's  for  five  years,  who  know  well  him  and  his  reputa- 
tion— all  of  whom  declare  his  reputation  is  sq  bad  they  would 
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not  believe  him  on  oatli.  And  when,  on  orosa-examinatioi!, 
they  are  aslted  abont  their  own  knowledge  of  Bimie's  acts  and 
oharaotep,  it  is  very  folly  shown  that  his  reputation  is  right  well 
deserred.  The  testimony  of  these  gentlemen  will  be  found  in 
the  Transeript,  pp.  2756  to  2801.  With  this  reference  merely 
I  satisfy  myself  If  yont  Honora  think  that  any  testimony  be- 
yond Bimie's  own  is  required  to  prove  that  he  will  pspjupe 
hunself  for  money,  and  that  he  makes  a  business  of  perjury,  and 
lives  and  loafs  by  it,  read  those  depositions,  and  especially  the 
cross-examination  by  the  Government,  and  I  am  sure  you  will 
be  satisfied  of  it. 

So  much  for  Birnio.     Sow  for  his  twin-brother,  Forbes. 

[Note.— But  why  should  I  print  this  part  of  my  argument  The  Qovemment's 
.p.o«l  couussl  in  .uswor  to  mo  M  th.t  ho  put  rorlo.  on  the  sHua  m  •  fo^r 
and  pequrer.  Forbes  himself,  in  his  deposition  TOufesaea  that  la  mahmg  an  an- 
swer in  ehanceiy  he  did  poijure  hiraseh)  and  (quintesaenee  of  peijuiy  I)  he  poijures 
himself  in  making  that  sworn  confession.  I  will  therefore  pass  hhn  by  yery  has- 
tily, only  dwelline  long  enough  on  liim  to  espiam  the  scheme,  which,  as  the  case 
may  be  oonaideied  a  celebrated  one,  the  puMio  may  ijc  curious  to  learn.j 

Forbes  said  he  made  a  copy  of  a  certain  letter  many  years 
ago  received  from  Mr.  Alex.  Forbes,  dated  Monterey,  28th 
March,  1848.  That  Eobert  Birnie,  on  the  evening  of  the 
30th  June,  1858  (the  day  of  Forbes'  paoall  for  further  cross- 
examination  by  claimant),  made  another  copy  of  the  same  letter 
after  his  (Forbes)  examination  was  closed- 

With  charming  simplicity,  the  counsel  for  the  Governmeut 
makes  the/ollowing  request: 

Win  yon  now  please  produce  that  letter ! 
FOBBES— I  cannot  produce  it;  it  is  lost.     It  was  abstracted 
,   "!.„'y,°"'"*"''"S  "  "'«  I*"''  Boad  House,  in  this  city,  on 
the  30th  June  last.  •" 

OoffUsiL— Do  I  understand  you  to  say,  that  on  the  SOth  day 
ol  June  last  and  after  the  conclusion  of  your  examination  be- 
tore  Judge  Hoffman,  and  after  yon  had  suffered  Birnie  to  make 
a  copy  of  that  letter,  the  said  letter  was  stolen  from  your  car- 
pet-bag at  your  lodgings  at  tlie  Bail  Eoad  House  in  this  city? 
,  ^OBBES— Yes ;  that  letter  was  in  my  possession  up  to  nine 
o  clock  in  the  evening  I  had  occasion  to  leave  my  lod<nn"  for 
a  short  time;  for  security  I  took  that  letter  out  of  my  ?oat- 
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pocket  and  put  it  in  my  carpet-bag,  locked  my  room  door,  aiid 
went  up  as  far  as  Montgomery  street.  I  waa  absent  half  an 
hour  or  more ;  on  my  return  I  found  my  room  door  locked  as 
I  had  left  it ;  and  on  retiring  to  bed  I  had  occasion  to  go  to  my 
carpet-bag,  when  I  found  that  that  letter  was  missing. 

And  here,  your  Honors,!  must  refer  to  the  remarkable  cir- 
cumstance, unparalleled  perhaps  in  the  trial  of  causes,  that 
Birnie,  hurried  on  the  stand  after  an  hour's  notice  to  the  claim- 
ant's counsel,  is  hurried  off  the  stand,  after  swearing  to  the 
genuineness  of  an  original  letter,  and  to  the  accuracy  of  a 
copy  of  it — a  letter  which  is  the  second  scheme  to  establish 
fraud,  and  to  destroy  the  claimant's  title  to  property  estimated 
by  the  Government  to  be  worth  $25,000,000— without  the 
least  intimation  from  the  Government's  counsel  that  he  in- 
tended to  prove  the  loss  of  that  original  letter,  and  the  man- 
ner of  its  loss— thus  letting  off  his  own  witness,  the  only  one 
upon  whom,  aa  he  says  himself,  he  relies  to  prove  that  origi- 
nal, hut  who  did  lie  about  that  visit  of  Forhes'— thus  protecting 
him  from  cross-examination  1 

This  Government  forger,  this  Government  perjurer,  this  swin- 
dler, this  trader  in  false  papers,  this  contriver  of  a  plot  for  which 
he  was  paid  $20,000,  on  the  evening  of  the  very  day  on  which  the 
villainy  of  his  first  scheme  to  defeat  our  title  was  thoroughly  ex- 
posed, and  the  iniquitous  plan  utterly  frustrated,  this  James 
Alexander  Forbes  devises  another  one,  the  weakest  of  inven- 
tions, the  most  transparent  of  frauds,  and  the  Government 
greedily  adopts  it,  and  calls  upon  this  perjurer  to  prove  it; 
calls  upon  this  perjurer  to  prove  that  gentlemen,  whose  char- 
acters in  all  the  respects  of  honor  and  honesty  stand  as  high  as 
that  of  the  counsel  for  the  Government,  or  as  mine,  or  as  any- 
body's, are  burglars  and  thieves.  Such  13  the  Governmeht's 
SECOND  SCHEME !  May  it  please  your  Honors,  this  mode  of  de- 
fending a  case  is  monstrous,  hideous.  Far  better  the  outright 
spoliation  engrafted  in  the  barbarian  law  of  conquest.  Merci- 
ful were  the  Goths  and  the  Vandals,  and  Attila  the  scourge  of 
God,  compared  to  your  solemn  treaty,  with  its  sham  trial,  and 
all  its  hypocritical  forms  of  justice.  Take  my  property,  but 
take  it  by  force,  and  in  Heaven's  name  put  an  end  to  this  can- 
cerous system  of  slander  and  corruption  and  perjury. 
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Pat  an  end  to  it  ?    Oil,  no,  sajs  the  Attorney-Gfeneral  •  on 
theeontrary  wewill  ns8  it,  and  encourage  it  to  tlie  ntmost. 
Lhla  James  Alex.  Forbes  and  this  Eobert  Bimie  are  onr  wit- 
nesses.   Laupencel  bought  them,  and  gaTe  them  to  us.     Tlicre 
IS  no  lie  they  can  devise  but  shall  stand  uncontradicted  so  far 
as  tho  power  of  the  Goyernment  can  extend.    If  they  fail  in 
one  lie,  they  may  iuTent  another.     Try  again,  Messrs.  Forbes 
and  Bimie  ;   never  fear  I     The  claimant  shall  bring  nothing 
from  Mexico  to  contradict  yon;   the  Government  is  baolEing 
yon.     Segnra,  and  Flores,  and  Bassoco,  the  members  of  the 
Mimng  Board,  shall  have  no  voice  in  this  case.     Castillo  Lan- 
zas, the  Minister  of  Foreign  Eolations,  shall  not  be  heard 
Profes.sois  Balcarcel  and  Castillo  can  never  tell  what  they 
know.      Miranda,  Velasoo,  Sotomayor,  Duran,    clerks  in  the 
public  departments,  shall  never  give  their  testimony.     Neither 
shall  TiUalon  the  Notary,  nor  Negrete  the  meisbant ;  notone 
word  of  testimony  will  we  permit  to  be  brought  from  Mexico 
The  District  Court  has  denied  the  claimant  a  commission  to 
Mexico-Congress  hiB  refused  to  amend  tlie  law— tho  Secretary 
of  State  has  instructed  our  Minister  to  instruct  our  Consul  not 
to  mmd  the  act  of  Congress  about  taking  depositions— and  he 
has  refused  to  demand  from  the  Mexican  Government  tho  papers 
to  which  we  claim  that  our  own  is  entitled— the  President  re- 
ject all  propositions  tor  investigating  the  facts  and  documents 
m  Mexico,  and  deobnes  to  make  any  stipulation  whatever  on 
the  subject.     Congress  has  passed  a   law  making  it  a  criminal 
offense  to  prosecute  fraudulent  claims- the  burden  of  proof 
rests  upon  the  claimant—don't  you  see  Messrs.  Forbes  and 
Birme  you  have   nothing  to  fear  ?— that   the   Government 
is  with  you— that  while  you  are  giving  yonr  depositions  in 
California,  I  am  writing  my  reports  in  "Washington— that  while 
you  spread  your  story  on  the  record,  I  am  spreading  mine  be- 
fore the  public.  Put  an  end  to  it !   Oh,  no  !— the  thing  works 
admirably-our  Fossatt  Ministry  is  a  unit-every  deposition 
of  yours,  and  every  report  of  mine,  sends  up  the  stock  in  New 
York. 

May  it  please  your  Honors,  every  word  I  have  said  is  in  the 
record— except    the    Attorney  General's    private  opinion  of 
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Forbes  and  Birnie — and  that  is  supplied  by  the  special  counsel 
of  the  Government,  who  admits  that  they  are  both  perjured — 
and  except  what  is  said  about  the  stock  jobbiog  in  New  York, 
which  is  plain  enough  to  any  person  who  understands  this  case. 

Thus  encouraged  and  urged  on  by  the  Fossatt  Ministry  at 
Washington — thus  shielded  from  punishment,  and  rewarded 
for  crime — thus  paid  by  Eldridge  and  Laurencel,  who  draw 
their  supplies  from  New  York  speculators— thus  protected  by 
the  Government  with  all  its  power,  and  countenanced  by  the 
reports  of  the  Attorney  General — is  it  surprising  that  these  poor 
wretches,  Forbes  and  Birnie— admitted  perjurers,  both  of 
them— should  be  induced  to  come  into  Court  with  this  paltry  lie 
about  the  stolen  letter. 

They  tell  the  Court  this — our  great  Government  tells  the 
Court  this :  "We  were  mistaken  at  first,  Forbes  and  ourself,  iu 
supposing  that  CastilleroV  title  papers  were  made  in  1850. 
Forbes  has  been  reminded  by  certain  letters  of  his  introduced 
by  the  claimant  when  he  was  recalled  on  the  30th  of  last  month, 
that  he  saw  a  notarial  copy  of  the  claimant's  title  in  April, 
1847,  written  in  Castillero's  ratification  of  the  contract  of  avio. 
Our  first  position  is  no  longer  tenable.  The^bundle  of  papers 
which  Laurencel  bought,  and  kindly  permitted  us  to  use,  has 
lost  all  value  as  evidence.  It  can  no  longer  help  us  to  defeat 
this  claim.  The  [truth  is,  Forbes  now  tells  us  he  knew  from 
the  beginning  that  that  buudle  would  be  worthless  as  evidence 
in  this  Court ;  that  he  did  not  put  it  together  for  any  such  pur- 
pose ;  that  his  scheme  was  one  of  compromise.  But  he  has 
prepared  evidence  this  time ;  has  been  engaged  ibr  some  months 
in  the  business,  and  is  now  ready  to  prove  that  all  Castillero's 
title  papers  were  made  before  1848,  but  long, after  the  Ameri- 
cans.took  possession  of  California.  Unfortunately  the  original 
letter  of  Mr.  Alexander  Forbes  to  'our  Forbes,  in  which  a 
declaration  to  the  foregoing  effect  was  made,  has  been  stolen  by 
some  of  those  accursed  Almaden  people ;  but  Birnie  preserved 
one  copy  of  it,  and  our  Forbes  another,  and  we  therefore  ask 
permission  of  this  Court  to  examine  those  persons.  Does  the 
Court  understand  ?  We  repeat,  we  have  changed  our  theory— 
the  first  one  has  been  knocked  in  the  head.  We  first  asked  the 
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April,  1860.  We  now  seei  a  different  verdict ;  we  desire  the 
Court  to  And  that  his  papers  were  all  forged  before  March, 
1848.  "We  are  not  to  blame,  yonr  Donors ;  we  have  not  been 
guilty  of  lache,.  Our  Forbes  says,  that  he  remembered  this 
letter  of  28th  March,  1848,  and  its  contents,  when  he  sold  those 
other  papers  to  Laurenoel.  But  as  he  couldn't  conveniently  lay 
his  hand  on  it  just  then,  and  was  much  in  want  of  money,  he 
thought  it  would  malEC  no  difference  whether  Castillero's  papers 
wore  proved  to  have  been  forged  after  April,  1860,  or  before 
March,  1848.  And,  your  Honois,  there  is  really  no  diffcrencf!. 
The  gist  of  the  thing  is  to  prove  the  forgery— no  matter  when 
oommilled,  nor  how  proved.  One  thing  more,  your  Honors. 
Laureneel  says  that  he  and  the  Marshal  hare  just  brought  our 
Forbes  and  Kobert  Birnie  to  town  ;  that  our  Forbes  had  a  long 
talk  with  Birnie  last  night  after  9  o'clock,  and  he  made  a  sug- 
gestion to  us— the  correctness  of  which  we  arc  sure  your  Honors 
will  perceive— that  any  delay  in  the  examination  of  Birnie  "  can 
only  be  injurious  to  the  interests  of  the  Government,"  and 
"oanrtot  possibly  be  attended  by  any  compensating  benefit." 
We,  therefore,  ask  your  Honors  for  an  order  to  take  Birnie's 
testimony  on  one  hour's  notice  to  the  claimant's  counsel. 

Such  was  the  true  position  of  the  Government  when  they 
a,ppeared  before  the  Court  on  the  14th  July,  1868,  on  the  mo- 
tion for  the  order  to  examine  their  Forbes  and  Birnie,  except 
that  they  did  not  say  a  word  about  the  letter  of  the  28th  March, 
1848,  having  been  stolen.  That  fact  was  not  to  be  disclosed 
before  Birnie  was  fairly  off  the  stand.  Until  then  it  was  to  be 
carefully  concealed. 

I  have  given  the  outlines  of  this  nefarious  scheme.  I  have 
shown  how  James  Alex.  Forbes  contrived  with  all  the  arts  of 
forgery,  suppression  and  combination,  to  get  together  a  bundle 
of  letters,  in  which  many  were  genuine,  from  which  many  were 
excluded,  and  which  were  so  skillfully  combined,  that  when  he 
presented  them  to  Baurencel  for  sale,  that  individual  really 
might  have  inferred  from  them  that  our  titles  were  made  after 
April,  1850,  consisting,  as  that  bundle  did,  principally  of  copies 
of  letters  from  James  Alex.  Forbes  to  his  correspondents  in 
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Mexico,  written  in  tlie  latter  part  of  tlie  year  1849  and  the  first 
montlis  of  the  year  1856,  urging  the  fabrication  of  forged  and 
antedated  title  papers.  I  have  shown  that  Jorbes  contrived 
this  seeming  evidence,  with  the  view  of  persuading  Laurencel 
that  it  might  be  successfully  used  in  forcing  an  advantageous 
compromise  with  the  New  Almaden  Company,  and  so  stimu- 
lated his  hopes,  that  he  agreed  to  pay  $10,000  in  cash  for  their 
use  for -that  purpose,  and  $10,000  more  in  the  event  of  a  pros- 
perous issue.  I  have  shown  that  the  agreement  between  Forbes 
and  Laurencel — and  it  was  one  which  Forbes  was  very  careful 
to  make,  and  has  been  equally  careful  to  disclose — limited  the 
use  of  the  papers  to  effecting  a  compromise,  with  the  further 
stipulation  that  they  should  never  be  removed  from  Davidson's 
vault  without  the  joint  order  of  both  parties.  I  have  shown 
that  when  tliese  papers  were  exhibited  to  Mr.  John  Parrott,  a 
member  of  the  New  Almaden  Company,  on  Laurencel's  offer 
to  compromise,  seeing  through  the  whole  scheme  of  fraud  and 
deception  Mr,  Parrott  repulsed  the  offer,  and  the  compromise 
failed.  I  have  shown  that  James  Alex.  Forbes,  refusing  to  per- 
mit these  papers  to  be  used  in  evidence  in  a  Court  of  Justice, 
well  knowing  that  they  would  he  encountered  by  his  own  let- 
ters, and  that  all  the  inferences  which  he  had  designed  should 
be  drawn  from  them  by  Laurencel,  would  be  effectually  dis- 
proved, the  attorney  of  Laurencel,  after  the  failure  of  the  com- 
promise, informed  the  United  States  District  Attorney  of  their 
existence,  at  whose  instance  a  stihpcena  duces  tecum  was  issued 
against  Mr.  Davidson,  and  that  in  this  way  they  were  brought 
into  Court.  I  have  shown  that  when  on  the  28th  November, 
1857,  Mr.  Davidson  appeared  on  the  stand,  Forbes,  who  was 
in  the  Court  under  subpcena,  protested  violently  against  the  use 
about  to  be  made  of  papers  which  were  his  property,  and  de- 
manded their  delivery  to  himself.  I  have  shown  that  Forbes 
then  disappeared,  and  could  not  be  found  next  day;  that  an 
attachment  issued  against  him ;  that  Laurencel  knowing  where 
he  was  would  not  tell,  but  was  engaged  on  the  2d  of  December 
in  paying  him  money  and  giving  notes — in  all  $10,000 ;  and 
finally,  that  when  Forbes  had  thus  received  $20,000,  he  came 
on  to  the  stand  to  swear  through  the  project  of  deception  which 
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he  had  deTiaod  to  seduce  Lanrencel  and  to  frighten  the  Com. 
pany,  and  to  complete  by  psqnry  his  scheme  of  fraud 

I  have  shown  that  shortly  after  Forbes'  examination  the 
agents  of  the  Almaden  Company  received  from  Topic  several 
ot  h,s  letters,  proving  beyond  the  possibility  of  a  doubt  that 
he  had  seen  a  copy  of  the  very  document  which  the  claimant 
relies  on  as  his  title,  in  the  mouth  of  April,  1847,  and  that  in 
a  letter  of  the  6th  May,  1847,  ho  had  considered,  commented 
on,  criticised  that  title,  and  pointed  out  what  he  considered  to 
bo  Its  imperfections,  and  that  on  the  30th  June  1858    he  was 
recalled  for  further  cross-examination,  and  proved  these  letters 
I  have  shown,  that  on  the  night  of  the  same  day  on  which  this 
nefarious  scheme  of  evidence   he  had  partly  contrived  and 
partly  mvented  was    overwhelmed   with  destruction  by  his 
own  letters,  he  conspired  with  Eobert  Bimie,  his  familiar  his 
constant  attendant  in  his  examinations,  certainly  a  ouarter 
probably  a  half-breed  Indian,  of  one  of  the  nations  in  Oregon 
to  carry  on!  a  second  scheme  of  attack,  rmnlhs  hefm  phnnei  in 
mtiapatim  of  the  4/«l  cf  Ike  first,  which  &  knea  from  Ike  be- 
gtnmns  mml  «i«r-for  which  he  had  been  making  his  ar- 
rangements ;  that  this  s«iond  Bchenu  was  to  prove  the  existence 
loss,  and  contents  of  an  alleged  letterfrom  Alexander  to  James 
Alexander  Forbes,  declaring  that  OastiUero's  title  papers  had 
been  made  long  after  the  Americans  had  taken  possession  of 
the  country.    I  have  shown  that  in  the  eieontion  of  this  second 
plot,  Eobert  Birnie  on  the  evening  of  tho  SSth  June  was  sent 
to  mform  JMr,  Barron  of  the  existence  of  such  a  letter  and  on 
the  next  morning  with  a  copy  of  it  which  he  insisted  on  leav- 
ing with  Mr.  Bairon.     I  have  shown  that  Laurencel  and 
iorbes   immediately  thereafter  were  in  frequent,  Ion=-   close 
converse;    that  they  and  the  Marshal  came  up  from"  Santa 
Clara  to  San  Francisco,  via  Oakland,  where  late  in  the  night 
of  the  13th  July,  Forbes  had  an  interview  with  Birnie    and 
gave  him  his  last  instructions  before  taking  tho  witness  stand 
1  have  shown  that  on  the  next  day  (tho  14th  July)  Birnie 
went  down  to  the  ferry-boat  to  meet  tho  sutpma;  that  he  and 
«"*»s  and  Laurencel  and  the  Marshal  crossed  over  to  San 
■"- ;  that  no  sooner  had  he  arrived  than  he  was  precipi- 
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lately  hurried  on  the  stand,  where  lie  straightway  denied  the 
interview  of  the  night  before  with  Forhea,  and  narrated  a 
scene  with^Forbes  on  board  the  boat,  intended  to  cover  up  the 
conspiracy,  and  that  during  the  whole  of  Birnie's  esaminatiOn 
the  counsel  for  the  Government  kept  the  counsel  for  the  claim- 
ant ignorant  of  his  intention  to  prove  that  the  alleged  original 
letter  had  been  stolen.  With  the  testimony  of  these  two  wit- 
nesses your  Honors  are  familiar — with  the  bald  plot  of  the  sup- 
per, and  the  carpet  bag,  and  the  theft,  and  Birnie's  visits  to 
Mr.  Barron  on  the  evening  of  the  30th  Juno,  and  the  morn- 
ing of  the  next  day,  each  so  happening  in  the  very  nick 
of  time  as  to  prove  that  the  thief  must  have  been  one  of  the 
conspirators.  Your  Honors  nnderatand  this  miserable  in- 
vention, so  petty  in  the  hands  of  perjured  witnesses  and  their 
Buboroer,  so  atrocious  in  the  use  the  Government  makes  of  it, 
30  ineffectual  before  this  Court  for  all  the  vile  purpose  for 
which  it  was  hatched. 

And  now,  your  Honors,  with  reference  to  this  letter  of  the 
28th  March,  1848,  I  will  merely  say  that  Mr.  Alex.  Forbes,  in 
March,  1848,  was  in  treaty  with  James  A.  Forbes  for  the  pur- 
chase of  the  two  shares  in  the  mine  belonging  to  the  brothers 
Eobles,  in  the  course  of  which  certain  letters  passed  be- 
tween them ;  to  wit,  one  on  the  20th  March,  from  Alex- 
ander Forbes  to  James  Alexander  [Ti-ans.  954] ;  another 
in  reply  to  the  foregoing,  dated  22d  March  ITVans.  956]  ;  a 
third  from  Alexander  Forbes  to  James  Alexander,  dated  25th 
Marph,  1848  [Trans,  955] ;  and  a  fourth  in  reply  to  this  last, 
dated  28th  June,  1848,  written  by  James  Alex.  Forbes  after 
Mr.  Alex.  Forbes  had  left  California  [Frans.  957].  Of  course 
the  claimants  had  not  in  their  possession  the  lettefs  addressed 
to  James  Alex.  Forbes;  but  they  had  the  rough  drafts  of  those 
letters  which  Mr.  Alex.  Forbes  preserved,  and  left  with  bis 
other  business  papers  in  Topic,  when  he  went  to  reside  in  Lon- 
don many  years  ago.  These  the  claimants  offered  in  evidence. 
They  are  in  the  handwriting  of  Mr.  Alex.  Forbes,  and  their 
careful  preservation  by  him,  among  his  business  papers  left 
behind  him  in  Tepic,  proves  that  they  are  copies  of  letters 
which  he  had  dispatched.     If  the  Court  will  compare  the  copy 
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of  the  letter  of  the  25th  March,  from  Alex.  Forbes  to  James 
Alexander  [Tram.  955],  with  the  forged,  letter  of  the  28th 
March,  1848  [IVans.  864],  they  will  at  once  perceive  that  the 
latter  is  manufactured  out  of  the  former.  And  by  referring  to 
James  Alex.  Forbes'  letter  of  28th  June,  1848  [R-a«s.  957], 
evidently  written  in  answer  to  the  last  letter  that  Alex.  Forbea 
wrote  before  he  left  California,  it  will  be  found  that  no  refer- 
rence  is  made  to  the  terrible  declaration  contained  in  the  forged 
letter  of  28th  March. 

If  I  were  to  dwell  longer  on  this  point  I  would  exhibit  as 
little  respect  for  the  intelligence  of  the  Court,  as  the  Govern- 
ment did  in  asking  them  to  believe  in  this  paltry  little  machi- 
nation— this  plain  cheat  of  the  stolen  letter. 

The  next  thing  the  Government  did  was  to  file  the  Bill  in 
Chancery,  praying  for  an  injunction  and  receiver  by  order  of 
the  Attorney  General.  That  bill  was  not  sworn  to — no  person 
is  responsible  for  a  single  one  of  its  allegations.  It  is  a  mere 
pleading  drawn  up  by  counsel,  stating  whatever  the  legal  re- 
quirements of  their  case  demanded,  without  regard  to  the  truth 
of  the  statements.  It  is  merely  a  pleading,  I  repeat.  The 
counsel  who  signed  it  must  have  intended  it  as  such ;  for  two 
of  them,  Messrs.  Stanton  and  Eandolph,  'were  the  attorneys 
for  the  Fossatt  claim,  whose  owners  contend  that  the  Almaden 
mine  is  on  their  land,  while  the  bill  in  chancery  declares,  that 
the  Almaden  mine  is  on  the  land  of  the  United  States,  and 
from  that  fact  deduces  a  right  to  the  relief  prayed  for. 

The-bill  charges  fraud.  The  defendants  denied  the  charge. 
Their  denial  was  based  on  their  information  and  belie£  The 
sources  of  their  information  and  the  grounds  of  their  belief 
were  fully  set  forth,  and  were  of  the  moat  authentic  character. 
It  was  impossible,  in  the  nature  of  things,  for  them  to  have 
denied  the  charge  on  their  own  knowledge.  They  did  not  see 
the  espedientes  written,  nor  the  title  signed.  They  were  not 
merely  pleading,  they  were  testifying  in  their  answer  on  oath. 
All  the  individuals  interested  in  the  mine,  who  had  a  personal 
knowledge  of  the  facts  relating  to  its  title,  were  residing  in 
Mexico,  and  were  not  made  parties  to  the  suit. 

The  Court,  would  not  receive  any  evidence  relating  to  the 
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titlo,  and  granted  the  injunction  becauao  the  denial  of  fraud  was 
made  on  information  and  belief,  and  not  on  personal  knowledge, 

"Who  in  California  is  safe,  if  Government  bills  in  chancery 
are  thus  omnipotent  against  every  thing  but  a  defendant's  per- 
sonal knowledge. 

It  is  due  to  the  gentlemen  who  have  borne  the  injury  of  this 
injunction,  to  relieve  them  at  least  of  its  odium  bj*  explaining 
the  reasons  why  the  Court  felt  constrained  to  issue  it,  and  by 
showing  that  its  true  basis  was  the  assertions  of  the  counsel  of 
the  Government. 
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I.  The  Jurisdiction  of  the  Coubt  bnbbe  the  Act  ot  8d 
March,  18&1,  over  a  Claim  to  a  Mihe  Acquired  from 
THE  Mexican  Goveenmest  m  .California. 

The  serious  opposition  which  our  naiaing  claim  encountered  before 
the  Board  of  Land  Commissioners,  on  the  ground  of  its  not  being- 
within  the  jurisdiction  of  the  Board,  and  the  dissenting  opinion  of 
Mr.  Commissioner  Thompson,  in  which  the  question  of  jurisdiction 
was  discussed  at  great  length,  and  the  objection  urged  with  much 
confidence,  has  iijdiiced  us  to  devote  more  labor  to  the  removal  of  the 
difficulties  suggested  on  the  argument  of  this  question  than,  in  our 
opinion,  their  importance  merits. 

The  QueiUon  Stated. 

The  words  of  the  law  aTe  these :  "  That  each  and  every  person 
"  claiming  lands  in  California  by  virtue  of  any  right  or  title  derived 
"  from  the  Spanish  or  Mexican  Grovemment,  shall  present  the  same 
"  to  the  said  Commissioners  when  sitting  aa  a  Board,"  etc. 

The  thing  claimed  must  be  land,  in  California ;  the  right  or  title  tO' 
it  must  have  been  derived  from  the  Spanish  or  Mexican  Government ;. 
such  a  right  or  title  to  such  a  thing,  is  the  subject  over  which  the 
Board  and  the  Courts  are  invested  with  jurisdiction  by  this  law.  Our 
mine  is  in  California ;  our  right  or  title  to  it  is  derived  from  the  Mex- 
ican Government ;  and  as  we  shall  conclusively  prove,  a  mine^ 
regarded  as  a  subject  of  property  is,  by  the  Spanish  and  Mexican. 
law,  and  by  the  common  law  of  England,  land. 
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Propositions  respecting  the  quality  and  quantity  af  a  mifie-owner's 
estate,  and  the  class  of  things  to  which  a  mine  regarded  as  the 
avhject  of  property,  belongs,  tinder  the  Spanish  late. 

In  the  discussion  of  this  question,  it  will  be  necessary  to  examine 
the  laws  of  Spain  and  Mexico,  to  ascertain  the  nature  of  the  estate  of 
the  Crown  or  of  the  Republic  in  mines,  and  what  estate  or  interest  in 
them  waa  granted  to  the  subject  or  citizen. 

These  two  questions  are  so  intimately  connected,  that  we  shall 
treat  of  them  together ;  hut  with  respect  to  the  latter,  that  is,  what 
interest  or  estate  in  mines  was  granted  to  the  subject,  we  lay  down 
the  following  propositions  as  the  conclusions  to  which  we  have 
arrived,  and  which  we  propose  to  establish,  as  decisive  of  the  question 
of  jurisdiction. 

IHrst. — That  the  concession  of  a  mine  conveyed  to  the  grantee  full 
property  in  the  very  Bubatanee  of  the  mine.  The  words  used  in 
describing  this  right  of  property  are,  p-opiedad,  pro^edady  poses- 
ion,  propiedad  y  usufructo,  propiedad  y  titilidad,  plena,  propiedad, 
dominio,  pleno  dominio,  dominio  absobito  y  perpetuo,  dominio  directo 
y  atil. 

Second. — That  a  mine  considered  as  a  subject  of  property,  belongs 
to  the  class  variousiy  denominated  in  Spanish  law,  bi^es  raioes,  fun- 
dos,  he} edadf.^  tietjas  }.osesiont,s  p}edios,Jincas  whioh  aic  equiva 
lent  to  the  common  law  term  Und 

l^nrd  — That  the  quantity  or  possible  dui  ition  of  the  mine 
owner  s  estite  under  «uch  concession  was  unlimited  by  any  isaigned 
poiat  of  tune  that  it  was  an  estate  of  inheritance  and  might  endure 
in  him  and  his  heirs  forevei 

Fowth  — Ihat  the  quality  of  bis  estate  wis  hm  te  1  i  c  n  htional 
using  these  terms  m  their  common  law  meaning 

Fifth  — That  if  the  teims  by  which  the  durati  n  ol  the  mine 
ovroer  s  estate  wis  lefined  are  the  equivalent  of  a  hmitition  his 
estate  w>uH  ooires[.ond  most  nearly  to  what  is  known  it  the  common 
law,  as  a  fi^  determinable  and  if  such  terms  aie  the  equnalent  of  a 
condition,  his  estate  would  correspond  most  nearly  to  Mi  Piestm  a 
definition  of  a  fee  £ond^ional  at  common  law  ;  hut  it  is  not  in  all 
respects  identical  with  eitJier. 
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Milpcitum-i  of  the  rijhts    f   i'loi  tti/  in  Land  under  the 
Ctoil  Lau  and  Com  non  Law  of  England 

As  a  prehinmaiy  ti  thia  diaeussioo  we  shall  not  hesitate,  even  at 
the  ii';!*;  ot  appei  in^  to  devote  too  much  atttntion  to  element  irv 
learning  nd  well  eatabhhhed  legal  innciples  to  recur  to  atm"  of  the 
various  modifications  of  ctates  n  land  under  the  civil  liw  and  the 
eoinmon  law  of  Engla^d  and  to  quote  fiom  the  text  wntera  on  that 
suhject  Such  in  in|oiry  is  ntver  fruitless  In  this  ease,  mvohmg 
ijuestiois  to  which  the  lavLsti^  itions  of  our  (  oirt-<  tre  not  otten 
directed  we  regiid  it  aa  very  naeful 

Ml  Preston  in  the  [reface  to  the  second  edition  ff  hia  t  sij  rn 
the  Q  111  tity  of  Estates  aiys  '  Every  hr  inch  of  the  liw  on  Eights 
and  litics  m  Remedies  on  the  power  )f  alienition  ind  the  moles  of 
conveyance  etc  etc  and  the  forms  of  iction  concemmg  the  Title, 
or  the  Bight  to  the  Posst-ssion  ind  frequentij  t^  relief  in  Equity, 
must  be  deduce  1  fiom  the  pre^uus  coiiaideiit  on  whit  estate  was  in 
the  petaon  in  refeience  to  whom  the  inquiiy  is  to  be  piedicattd  and 
my  only  regret  is  that  the  woik  is  not  more  c  mplttt  thm  it  will  ho 
found  notwithstandi ig  the  ineoiceiviUi^  libor  which  has  ie^n 
empbyed  )n  it        <'Prest  on  Est  ) 

In  the  moth  and  tenth  centunes  there  weie  only  two  tenureaei  modea 
of  holding  lands  upon  the  continent,  which  were  Allodial  and  Feudal. 
Allodial  Lands  were  thoae  whereof  the  owner  had  dominium  directum 
ei  verum ;  the  complete  and  absolute  property,  free  from  all  service  to 
any  particular  lord.  Allodium  est  proprietas  quce  d  nulla  reeognositur. 
Qui  tenet  in  allodium  id  est  in  plenum  et  absolutam  proprietatem,  hohet 
integrum  et-direetum  dominium,  quale  d  prindpio  fuit  diBtnbutum  et 
distineium.  So  that  the  owner  of  an  Allodium  could  dispose  of  it  at 
his  pleasure ;  or  transmit  it  as  an  inheritance  to  his  children." 

"  A  feud  was  a  tract  of  land  acquired  by  the  voluntary  and  gratu- 
itous donation  of  a  superior ;  and  held  on  condition  of  fidelity  and 
certain  services,  which  were  in  general  of  a  military  nature."  1  Gr. 
Craise,  6. 

"  A  feud  is  thus  defined  by  Craig :  est  feudum  henefidum,  seu 
henevola  et  libera  rei  immabilis,  a,ut  (eqidpollentis,  concesdo,  oum  utilis 
dominii  translaiione ;  retenta  proprietate,  et  exhibitions  servitlorum 
Tionestorum." 

"  It  was  henevola  et  libera  concesaio ;  being  supposed  to  have  been 
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rynillj  giant  d  fi  Dm  m  tnes  jf  mtie  benevolence   anl  not  fci  mv 
sum  of  money  oi  othei  valuible  con8ideiation 

Domimi  uhlts  The  civilians  distinguish  between  the  projinda-< 
and  the  (fomm»«  t  utile  The  jrojmttoi'  la  the  ahailute  piojiertv 
the  lomnium  utile  i3  mly  the  i  ^ht  j1  isiiig  the  thing  for  a  certain 
time 

"  Sub  fidelitate  This  waa  the  bonl  of  connection  between  the 
lord  and  his  \  dssal  and  the  mo'^t  essential  cu-cumstance  m  the  mn 
tract  as  will  be  shown  hereaitei 

S  Tiitioruii  foervioes  were  also  esseutn!  to  a  tend  Tliej  weie 
generally  of  a  mil  tnry  nature  but  still  feuds  were  not  unfic^uently 
granted  m  consideration  of  other  ■'erMces 

'  A  modern  Fien  h  vritei  observes  that  it  will  ippeai  fnm  an 
attentive  consideration  Df  the  ouj^in  and  {.rogreaa  (t  feuds  to 
have  leen  the  inteition  of  tie  jeis^n  creitm^  the  feud  to  secure  i 
constant  nckn>wledgment  of  the  grant  so  1  i^  as  it  subsisted  m 
which  it  difleied  frcra  all  othei  grants  ind  theiefoie  that  the  gilt  ot 
a  feud  ought  to  be  defined  — 

Une  lontesno^n  faite  a  la  charge  d'une  rpcoymzanee  toujoutt, 
subsi^tante,  qui  doii  ie  mamf ester  de  la  marneie  convenue  1  Gi 
Cruise,  11,  12 

The  sei  vices  which  the  va  sil  waa  bound  to  jerform  were  declared 
by  the  loid  at  the  time  of  the  investituie,  in  the  presence  of  the  othei 
vasbdl"  But  as  a  veib&l  declaiahon  of  the  teims  on  which  a  feud 
was  to  be  held  might  be  forgotten  or  mistaken,  it  became  usual  for  the 
tenant  to  procure  a  writing  from  the  Jord,  containing  the  terms  upon 
which- the  donation  was  made,  witnessed  by  the  other  vassals,  which 
was  called  ^  breve  testatum"     1  Gr.  Cruise,  13, 

"  1  shall  now  proceed  to  enquire  into  the  nature  of  the  estate  or 
interest  which  each  of  them — (the  lord  and  the  vassal)  had  in  the 
land.  With  respect  to  the  estate  of  the  vassal,  we  must  recollect  that 
as  the  original  donations  made  by  the  French  Kings  to  their  fideles 
and  leudes,  were  of  a  temporary  nature,  and  as  nothing  more  than  the 
usufruct  was  given  to  them:  So  in  the  Feudal  Jja.'t,  the p-opietas 
was  allowed  to  remain  in  the  lord,  and  the  vassal  had  only  the  usue- 
friietus  or  dominiwm  utile ;  that  is  a  right  to  take  and  enjoy  the 
profits  of  the  land,  as  long  as  he  performed  the  services  due  to  the 
lord. 
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land,  Irn  S°  ""  'T  "  »''"»'  ""'■  «■•  "  k"^  in  ^e 

««.,  togs  her  rth  a  feud.l  dominium  o,  ,eig„ery,  and  »  ri* 

J,  and  an  the  other  services  reserved  „pejthe'g:„t.    S 

:"n:etrrr'^"°'^  "**'-"-"' 

"ie»d,  taring  been  at  all  times  eonsidered  as  velantarj  donations 
1:1^:7  r  "  *"*  '""'  ""'  «'  »f  "■"  ~'  s 

from  pe  arm  „gh„  serv.ees,  .tenid  operate  as  ./o^«J„„f  ,J,/J 

his  lori  tr     °°         .'"  "'™"'  "  ""="""«  f"»  "-e  heir  of 
h,s  lord,  for  a  year  and  a  day  after  the  death  of  the  lord,  and  to  take 

rtSih  ,?'./""  "  "'  ""'°"  ™'i'«efrom  the  lord 
within  that  tune,  fa  /or/(S(rf  his  fend. 

"  If  the  vassal  rcfnsed  to  perform  snoh  service,  which  wore  reserved 
'"^'"/'"'"■ecma.eril.-gmal^Jidumamllil. 

that  h.  itldTf  ?"'  '"  '"'"  '"'  '■""^  °f  '"•  l»rf.  V  'aj'ing 

that  he  held  It  of  some  oBier  person,  or  denied  that  the  land  was  helf 
bj  a  feudal  tenure,  he  forfeited  it. 

n  ",^"'y /P""'  »f  felonjoperated  as  aforfeituro  of  the  fend  bein. 

the  highest  breach  of  the  vassal's  oath  of  fealty."     fib   2lT'     ^ 

pain  of  forfeitmg  h„  fend,  to  attend  his  Conrt,  there  to  assist  i"  lord 
m  detormimng  .11  disputes  between  his  vassals.     ( lb  22  l 

■'  Estates  of  freehold,  are  either  estates  of  inieriian«  „  estates 
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not  of  inheritance.  The  former  are  again  divided  into  inheritances 
absolute  or  fee  simple  ;  and  inheritances  limited,  one  species  of  which 
are  usnally  called  fee-tail. 

"  Tenant  in  fee  simple  (or  as  he  is  frequently  styled  tenant  in  fee) 
is  he  that  hath  hnda,  tenements,  or  hereditaments  to  hold  to  him  and 
his  heirs  forever ,  generally,  absolutely,  and  simply,  without  mention- 
ing vhdt  heiri,  hut  referring  that  to  his  own  pleasure,  or  to  the  dispo- 
sition ot  the  iaw  The  tme  meaning  of  the  word  fee,  (^feodum')  is 
the  same  with  that  of  feud  or  fief,  and  in  its  original  sense  it  is  taken 
in  ctntradistmction  to  (i^WiMws,  which  latter,  the  writers  on  this  suhject 
define  to  be  every  min's  own  land,  which  he  possesseth  merely  in  his 
own  nght,  without  owing  any  rent  or  service  to  any  superior.  This  is 
property  m  its  highest  degree  ;  and  the  owner  thereof  hath  abeolutum 
et  (Ureetum  dominiwn ;  and  therefore  is  said  to  he  seized  thereof  ahso- 
lutely  in  dominieo  eiu>,  in  his  own  demesne.  But  feodum,  or  fee,  is 
that  which  is  he!d  of  some  superior  on  condition  of  rendering  him 
service  ;  m  which  superior  the  ultimate  sovereignty  of  the  land  resides. 
And  therefore,  Sir  Henry  8pelman  defines  feud  or  fee,  to  be  tho  rights 
which  the  vassal  or  tenant  hath  in  lauds,  to  use  the  same,  and  take 
the  profits  thereof,  to  him  and  his  heirs,  rendering  to  the  lord  his  due 
services ;  the  allodial  property  of  the  soil  always  remaining  in  the  lord. 
This  allodial  property  no  sabjectin  England  has  ;  it  being  a  received, 
and  now  undeniable  principle  in  the  law,  that  all  the  lands  in  England 
are  holden  mediately,  or  immediately  of  the  King.  The  King,  there- 
fore,-only  hath  absoliitum  et  directum  dominium;  but  all  suhjects', 
lands  are  in  the  nature  of  feodum  or  fee  ;  whether  derived  to  them  by 
descept  from  their  ancestors,  or  purchased  for  a  valuable  consideration ; 
for  they  cannot  come  to  any  man  by  either  of  those  ways,  unless 
accompanied  with  thoso  feudal  clogs  which  were  laid  upon  the  first 
feudatory  when  it  was  originally  granted.  A  subject,  therefore,  hath 
only  the  uaufruct,  and  not  the  absolute  property  of  the  soil ;  or  as  Sir 
Edward  Coke  expresses  it,  he  hath  the  dominium  utile,hxLt  not  domin- 
ium directum.  And  hence  it  is,  that  in  the  most  solemn  acts  of  the 
law,  we  express  the  strongest  and  highest  estate  that  any  subject  can 
have,  by  these  words:  "  he  is  seized  thereof  in  his  demesne  as  of  fee. 
It  is  a  man's  dominicum,  or  property,  since  it  belongs  to  him  and  his 
heirs  forever ;  yet  this  dominicum,  property,  or  demesne,  is  strictly 
not  absolute  or  allodial,  hnt  qualified  or  feudal ;  it  is  his  demesne  as 
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of  fm  ;  that  is,  it  is  not  purely  and  simply  his  own,  since  it  is  hold  of 
a  superior  lord,  in  whom  the  ultimate  property  resides."  (  Black. 
Com.  B.  II,  Ch.  VII.) 

"  Mr.  Cruise  in  his  work  on  Real  Property,  B.  I,  Ch.  II,  §  2,  saya, 
"  '  The  thing  holden  was  therefore  called  a  tenement,  the  possessors 
"  thereof  tenants,  and  the  manner  of  their  possession,  a  tenure.  And 
"  Lord  Coke  says,  '  In  the  law  of  England  we  have  not  properly  alU- 
"  divmh,  that  ia  any  subject's  land  that  ia  not  holden.' " 

Id  his  note  on'thia  paragraph,  Mr.  Greenleaf  remarks  :  "  This  great 
"  feudal  principle  that  all  lauds  are  holden  of  the  Sovereign,  being 
"  thus  acknowledged,  the  remark  of  Lord  Coke  quoted  in  the  text, 
"  seems  in  strictness  to  apply  as  justly  to  the  United  States  as  to 
"England,  we  having  no  lands  which  are  properly  allodial,  that  is, 
"  which  are  not  holden." 

"It  may  be  proper  to  observe  there  is  a  wide  difference  between 
the  quaniity  and  quality  of  an  estate. 

"  By  the  quantity,  must  be  understood  the  extent  or  continuance  of 
time,  or  degree  of  interest  in  the  estate  ;  as  for  years,  for  iifo^in  tail, 
or  in  fee.  By  the  quality  of  an  estate,  the  nature,  incidents,  and  other 
collateral  qualifications  of  that  interest;  as  a  condition,  a  collateral 
limitation,  a  joint  tenancy,  and  the  like  are  understood  to  be."  ( 1 
Prest.  Est.  6.) 

"  By  the  estaU  of  any  one  is  to  be  understood  his  situation,  and  the 
eircumstaneoa  of  his  tenancy,  in  regard  to  the  property  in  which  ho 
has  the  interest  in  question.     ( 1  Prest.  on  Est.  18, 19.) 

The  time  for  which  the  right  of  enjoyment  ia  to  continue,  forms  the 
quaniitj/  of  the  estate ;  and  in  the  manner  in  which  the  right  to  that 
enjoyment  ia  to  be  exercised,  as  abaolutely,  solely,  in  common,  in 
coparcenary,  or  in  joint  tenancy,  consists  the  quality  of  the  estate. 

In  regard  to  the  certainty  of  continuance,  Mr.  Preston  divides 
estates  into,  1st,  Estates  Absolute,  2d,  Estates  Determinable,  3d, 
Estates  Conditional. 

The  quantity  of  time  comprised  in  any  estate  arises  from  the  limi- 
tation. The  quality  of  that  estate  arises  from  a  condition,  or  from  a 
proviso,  partaking  partly  of  the  nature  of  a  limitation,  and  partly  of 
the  nature  of  a  condition."     (1  Prest.  on  Est.,  22,  24.) 

A  FEB  is  an  estate  which  may  continue  forever. 

"  The  word  fee  ia  explained  to  signify,  that  the  land  or  other  sub- 
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Ject  of  property,  belongs  to  its  owner,  and  is  transmissible  in  case  of 
an  individual  to  those  whom  the  law  appoints  to  succeed  him  under 
the  appellation  of  heirs,  and  in  ease  of  corporate  bodies,  to  those  who 
are  denominated  successors." 

"  Estates  in  fee  are  of  several  sorts,  and  have  different  denomina- 
tions, according  to  their  several  natures  and  respective  qualities. 
They  may  with  propriety  be  divided  into 


"  2.  Fees — determinable, 
"  3,  Fees — qualified, 
"  4.  Pees — conditional, 
"  5.  Fees — tail." 

"  A  fee  simple  is  an  interest  which,  in  reference  to  the  ownership 
of  individuals,  is  not  restrained  to  any  heirs  in  particular,  nor  subject 
to  any  condition  or  collateral  determination,  except  the  laws  of  escheat, 
or  the  canons  of  descent,  by  which  it  may  be  qualified,  abridged,  or 
defeated  '     (1  Piest  on  Est ,  41 1  ) 

"  The  matonal  difference  between  fee  sunple  and  other  fees  is,  that 
the  tormer  estate  mjZ?,  the  latter  estate  «(a^  contmue  foie^tr  "  (1 
Piest  on  Est ,  41T  ) 

"  Quabfii.d  and  determmaUe  fees  ha\e,  b}  many  authors  been 
confounded,  m  terms,  with  fets  simple  '  In  propiiety  ot  lin^ige, 
the  woid  fee  expresses  the  (/m«^  of  estates  of  inheiitance ,  ind  the 
epithets  idded  to  this  term,  describe  the  several  sf-tctes  of  this 
estate  ' 

"  A  dete) mmahU  fee  is  also  in  inteiest  which  m  ly  l -intmufi  for 
ever  It  is  a  quahty  of  this  estite  while  it  fills  midei  this  denomi 
nation,  that  it  is  hahle  to  be  determmed  by  some  act  or  event, 
expiessed  on  its  limitation,  to  circumsoiibe  its  contmuwice,  or  inferred 
by  the  law  as  bounding  its  extent 

"  Limititions  to  a  man  and  his  hens 

'*  1    Peers  of  the  realm , 

"  2    Kings  of  'Scotland  , 

"  3    Loids  of  the  manor  of  D  , 

'  4    Tenants  of  the  manoi  of  Diie 

"  5    Duimg  the  time  while  a  piitieulir  tree    i  tree  in  iny  wojd, 
or  any  tiee  in  i  ceitam  wood,  etc    shall  ^tu  d 
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"  6.  Whilst  a  man  or  woman  (not  being  the  donee)  shall  have  heirs 
of  his  hodj,  or  issue  of  his  body  ; 

"  7.  Till  the  marriage  of  a  person  shall  take  place  ; 

"  8.  Till  a  person  at  Rome  shall  return  from  Rovie,  or  till  a  person 
shall  go  to  Rome  ; 

"  9.  T^ill  debts  shall  he  paid  ; 

"  10.  Till  default  shall  he  made  in  the  payment  of  his  debts ; 

*'ll.  As  long  as  A  (add,  and  his  heirs)  shall  pay  30^  annuaOy 
toB; 

"  12.  So  long  as  St.  Paul's  shall  stand ; 

"  13.  Until  a  sum  (that  is,  a  sum  certain)  shall  he  paid  by  a  par- 
ticular person ; 

"  14.  Until  an  act  shall  be  done  ; 

"  15,  Until  a  minor  shall  attain  his  age  of  twenty-one  years  ; 

"  16.  Until  legacies  shall  be  paid  ; 

"^17.  Until  they  shall  have  mado  a  lease  ; 

"  18.  Until  he  should  otherwise  dispose  of  the  same  ; 

"  Are  instances  of  this  species  of  estate  ;  and  these  are  examples 
of  fees  determinable  by  express  limitations."   (1  Prest.  on  Est.,  431.) 

"  An  estate  with  a  determinable  quality,  by  construction  of  law, 
properly  falls  under  the  denomination  of  a  determinable  fee,  although 
no  qualification  be  expressed,  to  ascertain  the  time  of  continuance." 
(lb.  432.) 

"  Suppose  the  owner  of  a  determinable  feo  to  convey  that  estate  to 
a  man  and  his  heirs  generally,  and  without  any  restriction ;  the  con- 
struction of  iaw  on  this  conveyance  would  be,  that  the  determinable 
quantity,  annexed  to  the  estate,  while  in  the  tenancy  of  the  person  by 
whom  it  is  conveyed,  shall  follow  the  same  into  the  hands  of  the  per- 
son to  whom  the  transfer  is  made,  Tho  appropriate  maxim  is, '  nemo 
potest  plus  juris  in  alitim  transferre,  quam  ipse  halet.' "  (1  Prest. 
on  Eat.,  435.) 

"  A  fee  determinable  in  its  condition,  may,  eventually,  (and  with- 
out any  act  of  the  party,  by  taking  a  further  assurance)  become  sim- 
ple and  absolute.  Suppose  a  limitation  be  made  to  a  man  and  Ms 
heirs,  1st,  till  the  marriage  of  B  ;  and  2d,  till  the  return  of  C.  from 
Rome ;  and  the  death  of  £.  to  happen  before  his  marriage,  or  tho 
death  of  0.  to  take  place  before  his  return  from  Home ;  by  these  cir- 
cumstances it  becomes  impossible  that  the  event,  expressed  for  the 
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let    m     t        f  tl        t  te     1  all  e  se      i  d    h    est  te     dl  t  r 

that  rod3  a  ont  e  t  ill  eter  ty  p  ec  selj  the  bS.  e  mauntr 
as  f  the  part  es  ha  I    ot  a  nov  d  to  the  1  gp     to     ay  coll  t  rail  m 

tat  on  g  V  ng  t  the  e  tate  a  dete  m  na!  le  juil  ty  (1  I  est  on 
Est    439) 

0  d  la  vl  h  n  il  t 
a  removm^  1  ese  nit  s  uld 
imple 

able  tl  e  author  says      the      an 
efoiever    tho  ghtbe  e  sico  t    ^ 
ill  determine  the  estate.      This  con- 
called  a  condition  ;    it  is  part  of 
termed  a  fee.      Plowden  uses 
h  m  '     (1  Preat  on  Ebt ,  441 ) 

he  niteiest  may  continue  forever, 

1  fee  to  all  mtents  ,    ani  it  will 
d    m  d                               E          which  may  be  enjoyed  in  contm 

(    P  E       480) 

A  limitation  to  a  man  and  his  hens,  su  long  as  anotubs  person 
may  have  hdrs  of  Ms  body,  conveys  a  fee.  The  estate  created  by 
this  limitation  may  determine  by  the  death  of  the  person,  and  failure 
of  his'issue  ;  and  yet  he  is  not  tenant  for  life  only.  B  may  have 
heira  of  his  body ;  and  it  is  possible,  that,  by  succession  from  generar- 
tion  to  generation,  there  may  not  be  a  failure  of  those  heirs  within  any 
period  of  time.  For  this  reason  a  limitation  in  these  terms  passes 
an  estate  in  fee,  determinable  by  the  failure  of  issue."  (1  Prest.  on 
Est.,  482.) 

"  A  qualified  fee  is  an  interest  given  on  its  first  limitation,  to  a 
man  and  certain  of  his  heirs,  and  not  extending  to  all  of  them  gener- 
ally, nor  confined  to  the  issue  of  his  body.  A  limitation  to  a  man 
and  his  hdrs  on  the  part  of  Mh  father,  affords  an  example  of  this 
species  of  estate."     (1  Prest.  on  Est.,  447.) 

"  Every  qualified  fee  is  also  a  determinable  one."  (1  Prest.  on 
Est.,  465.) 

It  is  determinable  ;  "because  it  is  liable  to  determine,  as  a  conse- 
quence necessarily  arising  from  the  nature  and  form  of  the  gift.  It 
has  another  quality  restraining  it  to  certain  heirs  in  the  course  of  its 
devolution  and  descent,  and  the  denomination  descriptive  of  this  quai- 
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ity,  i3  more  properly  used  in  giving  dcnouiiiiation  to  the  estate."  (1 
Prest.  on  Est.,  467.) 

"  A  conditional  fee,  in  the  moro  general  acceptation  of  the  term, 
ia  when,  to  the  limitation  of  an  estate,  a  condition  is  annexed  which 
renders  the  estate  liahle  to  be  defeated.  In  this  application  of  the 
term,  either  a  determinable  or  qualified  fee  may,  at  the  same  time,  be 
a  conditional  fee."     (1  Prest.  on  Est,,  474.) 

"  The  time  of  limitation,  or  continuajice,  of  an  estate,  is  marked 
by  a  variety  of  means ;  sometimes  by  naming  the  description  of  persons 
by  whom  the  estate  is  to  be  enjoyed,  as  heirs,  heirs  of  the  body;  at 
other  times, by  fixing  on  a  certain  definite  period,  as  a  term  of  years; 
and  lastly,  "bj  referring  to  some  event  which,  though  uncertain  as  to 
the  time  at  which  it  will  happen,  must  happen  or  become  impossible, 
in  some  cases  within  the  period  of  a  life,  as  on  the  return  of  C  from 
Rome ;  in  others,  within  an  indefinite  period,  as  till  failure  of  heirs  of 
the  body,  or  during  peerage,  etc.;  and  sometimes  the  time  of  enjoy- 
ment ie  marked  by  more  than  one  of  these  means,  as,  for  years,  if  A 
should  so  long  live.  In  short,  everj  time  which  can  be  fixed  on  for  the 
duration  of  an  estate,  may,  under  the  direction  of  a  skillful  conveyancer, 
be  used  with  effect."     (1  Prest.  on  Est.,  25,  26.) 

Principles  to  he  deduced  from  the  foregoing  authorities  applied  to 
the  Mine-owner's  Estate. 

1st.  It  thus  appears  that  every  estate  held  by  feudal  tenure  was 
subject  to  forfeiture  for  breach  of  the  conditions  on  which  it  was  granted. 

2d,  That  such  an  estate  involved  a  constant  acknowledgement  of  the 
grant  as^  long  as  it  subsisted,  through  the  continuing  obhgation  to 
render  the  stipulated  service ;  it  being  "  une  concession  faite  d  la 
charge  d'une  recognizance  toujours  subsistanie  qui  doit  se  manifestei- 
de  la  maniere  convemie," 

3d.  That  such  an  estate,  in  the  vassal,  is  nothing  more  than  the 
unsufruct,  as  the  term  is  used  by  Blackstone,  (not  as  used  by  Escrlehe) 
or  dominium  utile;  while  the  estate  of  the  donor  in  the  feud  is  the 
dominium  directum,  or  proprietaa. 

4th.  That  by  the  common  law  of  England,  an  estate  in  land,  limited 
to  a  man  and  his  heirs,  which  may  endure  forever,  ia  a  fee  or  inh&rit- 
ance  determinable  ;  no  matter  how  near  the  approach  to  certainty  that 
the  event  which  is  to  determine  it,  will  happen  to-day,  or  to-morrow, 
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or  within  any  given  time  ;  it  being  tlie  mere  possibility,  however  slight, 
that  the  estate  may  endure  forever,  and  not  the  probability  that  it  will 
be  perpetual,  which  causes  it  to  be  ranked  in  the  class  of  fees  or 
inheritances. 

5th.  And  that  by  the  same  law,  there  may  be  at  the  same  time,  two 
estates  in  fee  in  the  same  land,  and  neither  'of  them  as  ostate-tail,  as 
in  the  cases  put  by  Plowden,  called  base  fees. 

These  various  modifications  and  subdivisions  of  the  right  of  property, 
and  of  estates  in  land,  under  both  the  civil  and  common  law,  have  been 
the  subject  of  special  attention,  because,  in  addition  to  the  reasons 
before  ^ven,  we  desire  in  the  outset  to  avoid  a  vein  of  error  which 
runs  through  the  whole  of  Judge  Thompson's  opinion  on  the  quesfion 
of  jurisdiction.  Judge  Thompson  contends  that  a  mine-owner's  estate 
hangs  by  a  tenure  so  slight  and  uncertain  that  it  cannot  he  considered 
an  estate  in  land.  This  error  we  are  quite  sure  he  would  not  have 
fallen  into,  if,  in  the  investigation  of  the  case,  he  had  to  a  greater 
degree  refreshed  his  mind  with  the  parlous  modifications  and  limitations 
which  may  be  made  to  measure  the  quantity  of  estates  in  land,  and 
which  cause  \\iB  probability  of  their  duration,  which  he  loosely  calls 
their  tenure,  to  be  in  many  cases  infinitely  more  slight  and  uncertain 
than  that  by  which  the  estate  in  a  mine  is  held  under  the  laws  of 
Spain  and  Mexico,  whOe,  at  the  same  time,  such  estates  are  not  only 
estates  in  Inncl,  but  are  greater  than  freeholds,  being  fees  or  inkerit- 
anees  determinable. 

"Admit  it  to  be  possible"  says  Mr.  Preston,  "that  the  interest 
may  continue  forever,  and  it  will  follow  that  the  interest  is  a  fee  to  all 
intents ;  and  it  will  be  deemed  an  inheritance,  or  estate  which  may  be 
enjoyed  in  continual  succesoion." 

It  win  not  be  denied,  we  presume,  that  the  terms  upon  which  the 
mine-owner  held  his  estate  in  the  mine  were  of  such  a  nature  as  to 
render  it  possible  that  the  estate  might  continue  in  him  and  his  heirs 
forever.  We  will  show  that  these  terms  were  easy,  appropriate,  and 
well  defined ;  that  the  estate  held  under  them  was  neither  slight  nor 
uncertMn,  but,  on  tbe  contrary,  full  an4  perfectly  assured ;  and  that 
such  estates  were  inheritances',  belonging  to  a  class  well  known  to  the 
Civil  Law,  and  possessing  certain  determinate  ({ualitiea  and  prop- 
erties, not  less   well   established   than  those  of   an   estate   in   fee 
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simple,  or  ill  fee  d«lermin«ble,  under  the  common  law  of  England. 
It  followa,  then,  that  in  the  determinable  quoMty  of  the  miii(M)wnGr's 
estato,  we  see  not  the  least  njij  that  the  estate,  such  as  it  is,  is  not  an 
estate  in  land.  Neither  from  that  qualilj  „f  the  estate,  hy  any  mode 
of  reasoning  with  which  wo  are  acquainted,  can  wo  infer  with  Judge 
Thompson,  that  "  the  right  which  a  discoverer  or  denouncer  could 
acquire  in  a  mine  was  a  mere  incident  to  the  land,  or  easement.  On  the 
contrary,  if  we  felt  at  liberty  to  put  the  fanciful  resemhlances  suggested 
hy  crude  and  hasty  comparison,  to  the  use  of  GStabhsfied  premises  in  the 
support  of  sound  legal  oouclusiona,  we  should  arrive,  by  such  a  process, 
not  of  reasoning,  we  beg  it  to  be  understood,  at  a  result  far  removed 
from  that  to  which  Judge  Thompson  was  conducted,  by  the  pursuit  of 
the  shadowy  resemblances  which  ho  dignifies  with  the  name  of  ano- 
logical  reasoning.  For  we  do  clearly  perceive  that  the  min^owner's 
estate,  as  it  exists  under  the  Spanish  and  Mexican  law,  possesses  many 
features  in  common  with  the  estates  which  to  the  common  law  of 
England  are  known  as  fees  determmable  or  conditional ;  and  while  we 
cannot  discover  in  what  particulars  it  at  aU  resembles  a  right  of  way 
under  the  Common  Law,  with  which  Judge  Thompson  fancies  it  to  be 
identical,  we  perceive  many  obvious  and  essential  differences  between 
the  two,  which  lioep  them  as  distinct  and  separate  as  the  poles.  These 
dilferencGS  will  be  noted  hereafter. 

Ty  nature  of  a  Mine-mma-;  Mtate  in  his  Mine  nnia  the  Law,  of 
Spain  and  Mexico. 
Our  first  proposition  is,  that  the  concession  of  a  mine  conveyed  to 
the  grantee  full  property  in  tho  very  substance  of  the  mme.  The 
words  used  by  the  Spanish  laws  and  decrees,  and  by  the  Commentators, 
m  describing  this  right  of  property  are  :  Prepedad;  propiedad  y 
pcieiion;  propiedad  y  umfrueto;  jtropedad y  ntUidad :  plena  pro- 
pieddd;  dontinio;  pleno  dmnhm;  dmtinio  abmluto  y  perpetm; 
daminio  direolo  y  iUl.  The  meaning  of  these  words  we  will  give  as 
they  are  defined  by  Spanish  Jurists. 

PaopiEDAD— « Is  the  right  to  enjoy  and  to  dispose  freely  of  the 
things  which  are  our  own,  so  far  as  the  hiws  forbid  not."  "  Property  is 
divided  into  perfect  and  imperfect.  The  vinculum  which  exists 
between  the  proprietor  and  the  thing  which  belongs  to  him  is  suscep- 
tible of  eifeotual  subdivision.     When  it  is  not  divided,  when  no  right 
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of  another  intervenes  to  limit  the  exeruise  of  the  right  of  property,  it 
ia  said  that  the  property  is  per&ct.  When  the  vinculum  is  divided, 
when  the  exercise  of  the  right  of  property  is  limited  by  a  right  which 
belongs  to  another  proprietor,  it  is  said  then  that  the  property  is 
imperfect.  These  subtractions,  these  dismemherments,  as  we  say,  of 
the  right  of  property,  are  called  servidumbres,  by  analogy  to  the 
slavery  of  persons ;  for,  as  a  person  is  in  slavery  when  he  owes  his 
services  to  another,  in  the  same  way  an  estate  or  land  (^predio  ^ 
heredad)  is  in  a  species  of  slavery  or  servitude,  when  it  owes  its 
services  to  a  person  not  its  proprietor.  Commonly  the  dominion  which 
is  not  accompanied  hy  the  usufruct,  ia  called  property  (^projdedad') 
and  also  naked  property,  (^nuda propiedad')  and  the  dominion  which 
is  accompanied  by  the  usufruct  is  called  full  property ;  (^i7ma  pro- 
piedad')  that  is  to  say,  naked  property  is  the  right  to  dispose  of  a 
thing,  without  the  right  to  take  or  enjoy  its  fniita,  which  latter  belongs 
to  another  person ;  and  full  property  is  the  right  of  both  disposing  of, 
and  enjoying  a  thing."     (Escn._I>ie.  Verh.  Profiedad.') 

DoMiNio.  "  The  right  or  power  to  dispose  freely  of  a  thing,  if  the 
law,  the  will  of  the  testatator,  or  some  agreement  does  not  prevent  it. 
This  free  disposition  embraces  principally  three  rights,  which  are  : — 
1st,  the  right  to  alienate ;  2d,  to  reeeivo  all  the  fruits ;  3d,  the  right 
to  exclude  others  from  the  use  of  the  thing.  Dominion  is  divided  into 
full,  and  less  than  full,  (^pleno  y  menos  plmo)  or  into  perfect  and 
imperfect.  The  lees  than  full  (  mmos  plena)  is  subdivided  into  direct 
and  useful,  (  directo  y  )ife7)  the  most  common  kmds  of  the  less  than 
full  dominion,  are  the  feud,  an  alienation  or  perpetual  ground  rent, 
{enfitjusis')  and  the  right  of  superficies  (^el  derecho  de  superficies')." 

"  BoMiNio  PLENO  Y  AB80LDT0,  is  the  power  which  one  has  over  any 
tbmg  to  alienate  it,  independent  of  another ;  to  receive  its  fruits ;  and 
to  exclude  all  others  from  its  use." 

"  DoMiNio  DIRECTO.  The  right  a  person  has  to  control  the  dispo- 
sition of  a  thing,  the  uses  (  uiilidad')  of  which  he  has  ceded  ;  or  to 
receive  a  certain  payment  or  annual-tribute  in  recognitioD  of  his  Seig- 
nory,  or  superiority  (  mperioridad)  in  land  (un  funda)  ;  or  in  other 
words,  the  right  of  superiority  in  a  thing  real,  without  the  right  of  use- 
ful profjorty  {sin  el  derecho  de  la  propie-dad  Util)  ;  such  is  the  domin- 
ion which  is  reserved  by  the  proprietor  of  land  (^finca)  who  alienates 
it  by  feudal  or  emphyteutic  title. 
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"  DojMiNio  LTIL,  Tlie  ri^ht  til  receive  all  the  fruits  of  a  thing, 
subject  to  Fotne  contribution  or  tribute,  which  is  paiil  to  him  who 
reserves  in  it,  the  dominium  directum  ;  such  is  the  dominium  which 
the  vassal,  or  alienee  in  emphyteutic  title  holds  in  the  land  which  he 
has  taken  as  a  feud,  or  as  an  mfiteimx."  (Escri.  Bin.  Verb,  Dominh.') 

Whence  it  follows,  that  when  both  the  parts  or  fractions  of  damin- 
ium,  the  directum  and  the  utile,  each  one  of  which  is  less  than  full 
dominion,  unite  in  one  pei'son,  he  has  the  domlnio  pletw. 

"  The  power  which  a  man  has,  freely  to  dispose  of  what  is  his  own 
(  de  lo  Buyo')  if  the  law,  or  some  contract,  or  the  will  of  the  testator, 
does  not  forbid  it,  is  called  domiiuo.  This  name  is  also  frequently  given 
to  property ,  but  notwithstanding,  it  must  be  borne  in  mind,  that  the 
word  dominto  expresses  only  the  right,  and  that  property  ( la  propi- 
edad)  ia  applied  also  to  the  things  which  are  the  auhjects  of  this  rightK 
dominio  is  referred  only  to  things,  property,  to  things  and  persons.— 
Sometime?  propeity  (la  propiedad')  indicates  dominion  over  a  thing, 
without  the  right  to  enjoy  its  fruits,  in  which  sense  it  is  called  naked 
property  (^propiedad  desnuda).  Dominio  is  divided  into  full  and 
less  than  full.  The  first  occurs  when  the  power  of  disposing  of  a  thing, 
and  that  of  using  it,  unite  in  one  and  the  same  person,  and  the  second, 
when  these  rights  are  divided  between  two  or  more  persons.  Dominio 
less  than  full  is  subdivided  into  direct  and  useful,  he  who  has  the  power 
of  dispraition  being  called  the  direct  owner  (due/io  directo),  and  he 
who  enjoys  the  usufruct  only,  the  owner  of  the  use  (daem  idiV)'^ — 
(1  Feb.  Mejno.  153,  Ed.  1851.     2  Sala  Mejno.  29.) 

From  the  foregoing  authorities  it  appeai-s  that  the  words  used  in 
defining  the  mine-owner's  estate,  describe  the  highest  degree  of  domin- 
ion or  rfght  of  property,  which  a  man  can  have  in  a  thing.  His  estate 
in  the  mine  was  allodial,  tor  allodial  lands  are  those,  of  which  the  owner 
has  the  dominium  directum  et  verum.  Qui  tenet  in  allodium,  id  ed, 
in  plenam  et  ah&olutam  proprietatem,  hahet  integrum  et  directum 
dominium,  quale  a  principio  fuit  distributum  et  distinotum.  So  that 
the  owner  could  dispose  of  it  at  his  pleasure  ;  or  transmit  it  as  an 
inheritance  to  his  children."  1  Gr.  Cruise,Q.  "  T^As,  {allodium')  iB 
property  in  its  highest  degree ;  and  the  owner  thereof  hath  abBolutum 
et  directum  dominium ;  and  therefore  is  said  to  be  seized  thereof  in 
dominico  suo,  m  hia  own  demesne.  This  allodial  property  no  subject 
in  England  has.     A  subject  has  only  usufruct,  and  not  the  absolute 
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property  of  the  soil ;  or  as  Sir  Edward  Coke  expresses  it,  he  hath  the 
dominium  utile,  but  not  the  dominium  dirf.ctwm."  (Black.  Com.  B. 
2,  Oh.  T.) 

Dominium  Altum  or  EMiSBue: — The  own&rahip  referred  to  in 
the  foregoing  definitions,  of  whatsoever  nature,  ie  eubordinate  to  the 
domirdum  altum  or  eminms.  Chancellor  Walworth's  description  of 
this  latter,  is  very  clear  and  precise.  "  All  separata  interests  of  indi- 
viduals in  property,  are  held  of  the  government  under  this  tacit  agree- 
ment or  implied  reservation.  Notwithstanding  the  grants  to  individu- 
als, the  eminent  domain,  the  highest,  and  the  most  exact  idea  of  prop- 
erty, remains  in  the  government,  or  in  the  aggregate  body  of  the 
peopie  in  their  sovereign  capacity  ;  and  they  have  a  right  to  resume 
the  possession  of  the  property,  in  the  manner  directed  by  the  consti- 
fciltioQ  and  hws  of  the  State,  whenever  the  [  uhlic  interest  lequirea  it  " 
(Beckman  v  baritoga  and  &ohi,nLctaly  It  R   Co  ) 

Ibe  eminent  domain  is  the  nitmal,  the  nei.L&'<ary,  the  indefeasible 
nght  of  society  To  it,  all  rights  of  pi  Jj  eity,  ot  individuals  and  cor 
poiations,  m  all  subjects  ot  piopeity  are  suboidinate,  for  the  simple 
tea^on  that  such  owneiship  ispiivat* 

The  allodial  title,  the  highest  estate  an  individual  can  have  in 
land,  i*"  subordinate  only  to  the  dominium  emmens  ,  foi  in  the  alio 
dial  propnetoi,  are  united  the  dom.inivm  dutclum,  and  the  dommimn 
utile 

In  tht.  Feud,  these  two  are  divided ,  the  dominium  dtiecium  being 
in  the  bid,  and  the  dominium  vide  in  the  ^is^al  No  subject  m 
England  his  any  higher  right  of  propeity  in  land  th^n  the  dominium 
utile,  and  the  same  says  Mr  Gieenleaf,  is  cited,  is  true  of  the  people 
of  the  Umtcd  btites 

Blat-kstone  translates  doimmnm  utile  into  uei^rud  This  mean 
mg  of  usufruct  we  must  be  caicful  not  to  confound  with  vsufiuito,  as 
understood  in  the  bp^mah  law,  where  it  is  eon'tidered  as  one  of  the 
thiee  species  of  personal  servidumbrei — the  other  two  bemg  uw  and 
hahiiacion      Vide  Escn  Die 

A  Mine  regarded  astkt,  tub/at  of  pr  pnti/  undtrth   laws  of   S^ai/i, 
is  land. 
Our  second  proposition  is,  that  a  mine  considered   as  a  subject  of 
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property,  or  the.  thing  to  which  the  right  of  property  relates,  belongs 
to  the  claas  variously  denominated  iu  Spanish  law,  Uenes  raices, 
fimdos,  heredades,  tierras,  poeedones,  predios,  fineas,  which  are  equiv- 
alent to  the  common  law  term,  land.  As  these  words  are  used  in 
defining  each  other,  we  shall  give  the  definitions  in  the  original,  and 
also  translations  of  them. 

"  BiBNBS  EAiCES.  Los  que  consisten  en  haciendas  de  campo,  como 
viiias,  tierras,  olivares,  etc.,  6  en  caaas  y  otraa  cosas  que  no  se  pueden 
trasportar  de  un  lugar  d,  otro."  Escri.  Die.  Verb.  Sienes  raices. 
Translation :  "  Those  which  consist  in  country  estates,  as  vineyards, 
lands,  diives  plantations,  etc.,  or  in  houses  and  other  things  which  can- 
not be  transported  iroin  one  place  to  another." 

The  dictionary  of  the  academy  also  defines  bienes  raices  to  be,  "  Los 
que  eonsisten  en  tierras  y  posesiones.  Bona  immobiUa.  Translation : 
"  Those  which  consist  in  lands  and  real  estate — Immoveable  property. 

"  HsRBDAD."  Porcion  de  terreno  cdtivado: — y  antiguamente, 
hacienda  de  campo,  bienes  raices,  6  posesiones,  como  tambien  heren- 
cia."  Uscri  Die  Verb.  Reredad.  Translation :  "A  piece  of  cul- 
tivated ground  ;  formerly,  a  country  estate,  real  property  or  posses- 
sions, as  also  an  inheritance. 

"  Fdndo.  Ea  rigor  es  ei  suelo  de  una  cosa  raiz,  como  de  tierra, 
campo,  heredad  6  posesion :  y  se  llama  fundo,  porque  es  ei  funda^ 
mento  de  toda  riqueza,  6  porque  en  el  se  fundan  6  ostablocen  muchas 
cosas,  como  arbolados,  vinas,  fauertos,  prados,  edificios,  quod  pecudum 
etpecunice  videtur  fundamenium,  aut  quod  qmtanms  fundat  multa, 
aegun  dice  Varron,  lib.  4,  de  ling,  latin.  Fundus,  dice  laboleno  (in 
I.  questio  est^  115  de  verb,  signif.')  est  omne,  quidquid  solo  conUnetur, 
id  est,  fiindamentiMn  efue  m,  qace  solo  fu/ndatur.  Pero  en  aentido 
mas  estenso,  fundo  es  una  palabra  colectira,  qne  significa  el  suelo 
con  todo  lo  que  hay  en  el,  esto  es  una  porcion  determinada  de  terrenOj 
cultivada  6  inculta,  con  todo  io  que  eontiene  6  produce  naturalmente 
6  por  industria  del  hombre  ;  y  asi  llamaraos  fundo  k  una  viila,  ^  un 
olivar,  d  un  huerto,  k  an  prado,  A  un  alameda,  d.  un  eortijo,  granja,  6 
hacienda  de  labor  y  monte.  Hscri.  Die.  Verb.  Fundo.  Translation ;. 
"  Fundo  is,  strictly  speaking  the  soil  of  a  thing  real,  as  of  land,  a  field, 
a  piece  of  cnltivated  land,  or  possession ;  and  it  is  called  fundo-  be- 
cause it  is  the  foundation  of  all  wealth,  or  because  in  it  many  things 
are  founded  or  established,  as'  plantations  of  trees,  vineyards^,  gardens, , 
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meadows,  houaee,  qmd  pecydum  et  pectimte  videtur  fiindammium, 
out  qmdqmtoMnUfundaimuUa,  as  Varrmmys,W>.i,  de-Ung.  Min. 
Fundm,  dice  lahlem  (in  I  ifiatio  at  116  *  verh  ngnif)  ea 
<mne  qiadqmd  Wo  cmtmehtr,  id  utf  fundammtum  pjms  m  qiice  solo 
fundtdar  But  in  -i  mori,  extensive  sense,  fmldo  is  a  collective 
nime,  which  «gnifie«  the  bOil  iiith  ^11  th,.t  18  in  it  thit  is  to  siy  a 
deteiminate  piece  of  Knd,  cultivated  or  uncultivated  with  cveijthmo 
which  It  contains  oi  jioduccs,  eithei  naturally,  oi  by  hhor  rf  man 
and  thus  we  ipily  the  mm%  fundi  to  avinejard,  to  a  jkntatim  of 
ohve  trce^  to  a  garden,  to  a  meadow  to  i  grove  of  pophi  tiees,  to 
a  farm  house,  to  a  giange,  oi  to  an  estate  containing  arable  and  wood 
laml  '  Tne  Dictiomiy  oi  the  Academy  defines  /»»  h  to  be  hercdad 
6  po-ifSion 

Escuche  s  definition  ot/»>i&  mn,ht  be  used  with  jcrfcct  piopnety 
by  a  lommon  kw  writer,  as  a  dcfinit  on  of  land  Blactstone  says 
"  Coil  oieal  hereditaments  oomist  wklly  )f  sabstautial  and  pcimanent 
objects ,  ah  which  may  bo  comprehended  nndei  the  genoial  denomm 
ation  ff  laud  only  Foi  tarf  says  &ii  Edwaid  Coke, com] lehendeth 
in  Its  legal  signification,  any  ground,  sod,  or  earth  whatsoei  er  ai 
arable  meadows,  pastures  woods,  mcors,  waters,  marshes,  iurzei  and 
heath  It  legally  mckdctb,  also,  all  eaith  houses  and  other  budd 
mgs  for  they  consist,  said  he,  cf  two  thmgs  (ujic!  which  is  the 
founlaticn,  and  stricture  theieupon  so  that  it  I  convey  the  iml  or 
ground,  the  structme  or  buildmg  passes  therewith      Black    (on   B 

'  Pkedio  La  hercdad,  hacienda,  tierra,  f  posesim  inmueble  El 
predio  OS  rustieo,  6  urbane  Pre  lie  niittw  es  la  paite  do  tieua  lacm 
que  se  cultiva  6  benefioia  de  algun  mode,  come  las  hazas  y  heredades 
en  el  campo,  y  los  huertos  y  jardiues  ea  el  poblado.  Predio  uriam, 
es  el  aitio  en  ((ue  hay  edificio  para  habitar,  ya  sea  en  poblado,  6  ya  en 
el  campo.  No  se  distinguen  pues  los  predios  rusticos  y  urbanos  per 
el  logar  como  querian  algunas  juriseonsultos  antiguos,  sino  solo  per  k 
calidad  y  el  use.  El  predio,  sea  rustieo  6  urbane,  puede  ser  domm- 
ante  6  sirviente  ;  es  domiumto  el  predio  4  que  se  debe  alguna  servid 
ombre,  y  nrmmU  el  que  k  debe,  eon  tal  que  cada  predio  pettenezca 
4  diterente  duello."  Escn  Die.  Vfri.  Predi,.  Translation;  "Cul- 
tivated grounds,  country  estate,  land,  immovable  possession.  Thepredw 
is  rustic  or  urban.    The  rustic  predio  is  the  piece  (stio)  of  open  land, 
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Qierra  vada)  which  is  cultivated  or  improved  in  some  manner,  as 
cultivated  fields  and  grounds  in  the  country,  gardens  and  orchards  in 
villages.  The  urban  predio,  is  the  site  on  which  there  is  a  building 
for  habitation,  whether  it  be  in  the  city  or  country.  Fredios,  rustic 
and  urban,  Tre  not  distinguished  from  each  other  by  their  location, 
but  fcolely  by  their  quality  and  use.  The  Predio,  whether  rustic  or 
urban  may  te  dcminant  or  servient ;  the  predio  is  (iominant  to  which 
any  servitude  (  eruidwmhre)  is  due ;  and  the  predio  which  owes  the 
senitude  is  strvient,  with  the  understanding  that  the  two  predioa 
belong  to  different  owners."  • 

"  PosESioH  Is  taken  frequently  from  the  thing  possessed ;  and 
thus  of  him  vho  holds  much  real  property  (muchos  bienes  raiees)  it  ia 
s^Id  he  has  miny  possessions  {much/>s  posesiones') .  Sscri.  Die,  Verb. 
Poieswn  The  Dictionary  of  the  Academy  thus  defines  the  same 
woid  "  Fosc  ion  is  frequently  taken  for  the  thing  possessed,  and 
thus  oi  him  who  holds  much  real  or  immoveable  pi-operty  (muchoa 
btents  raiips  o  mmohles),  it  is  said  that  he  has  many  possessiones." 

"  FjNca  Li  Heredad  6  posesion,  en  que  algnuo  tiene  derecho 
cobrar  su  renta,  6  alguna  cantidad  determinada."  Escri.  Die.  Verb. 
Finca.  Translation :  "  Mnca  is  landed  estate,  or  real  immovable 
property,  upon  which  a  person  has  a  right  to  collect  rent,  or  a  sum 
certain  of  money." 

TiEREAS  is  defined  by  the  Dictionary  of  the  Academy  as  follows  : 
"  El  espacio  de  terreno  k  proposito  para  el  cultivo,  labor  y  aiembra. 
Ager,  Arvum.  "  A  piece  of  land  suitable  for  cultivation,  working  and 
Bowing.     In  latin,  Ager,  Arvum,  arable  land,  a  field. 

Citations  of  laws  and  other  authorities  wherein  occur  the  foregoing 

terms,  descriptive  of  the  mine-owner^ s  estate,  and  of  the  class  of 

things  to  which  a  mine  regarded  as  the  suited  of  property  belongs. 

Havmg  thus  made  oursehes   dcquimtcl  with  the  meiuing  of  the 

terms  in  which  the  law  ind  the  commentanes  describe   the  nature  of 

the  ownei's  ujit  of  pioptity  in  the  mine,  and  the  chss  of  things  to 

which,  consideied  as  a  suhicct  of  property,  ■^  mine  belongs  it  remains 

for  us  to  show  where  these  teims  lie  used   ind  how  applied. 

The  history  of  Mining  Law  in  Mexico  discloses  three  principal 
codes  which  have  successively  been  in  force  in  that  country.  The  first 
of  these  known  as  the  Old  Code,  was  promulgated  in  the  year  1563, 
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in  the  reigQ  of  Philip  II.  The  next  one,  promulgated  in  the  year 
1584,  in  the  same  reign,  is  known  as  the  New  Code.  It  repealed  such 
provkions  of  the  Old  Code  as  were  in  conflict  with  itself,  bnt  none 
other.  The  third  and  last  Code  was  promulgated  in  the  year  1783, 
during  the  reign  of  Charles  III,  and  is  entitled  The  Mining 
Ordinances  of  New  Spam.  It  does  not  expressly  repeal  any  former 
laws,  and  therefore  it  is  considered  that  ail  the  provisions  of  such,  not 
opposed  to  the  Ordinances  of  1783,  were  left  in  force. 

These  Codes  were  from  time  to  time  altered  and  amended  and  partly 
repealed  hy  various  laws,  decrees  and  regulations  emanating  from  the 
King  of  Spam ;  and  more  recently  hy  the  polilicai  changes  incident 
to  the  independence  of  New  Spain,  and  by  the  legislative  enactments 
of  the  Mexican  Republic. 

When  the  Mining  Ordinances  of  New  Spain,  or  the  Code  of  1783 
was  promulgated,  the  Ordinances  of  the  New  Code  had  been  in  opera- 
tion for  two  hundred  years.  They  had  prevailed  during  the  season  of 
the  greatest  activity  and  prosperity  ever  enjoyed  by  the  mming  inter- 
est of  Mesico.  Great  properties  and  rights  had  grown  up  under  them, 
and  the  habits,  customs  and  practices  of  the  Miners  of  New  Spain, 
had  for  two  centuries,  conformed  to  them.  Besides  the  influence  and 
consideration  which  these  circumstances  would  inevite,hly  attach  to 
such  an  important  and  long  enduring  Code  of  Laws,  it  has  derived 
much  celebrity  from  having  been  the  special  text  of  the  commentaries 
of  Gamboa,  which  are  everywhere  regarded  to  this  day,  as  the  ablest, 
the  most  learned,  the  most  co  e  t  a  d  the  most  useful  exposition  of 
the  Mining  Laws  of  Spain  wh  cl  was  e  er  written.  Nor  are  these 
commentaries  even  now  w  tho  t  a  tl  or  ty  For  although  the  Codes 
they  were  written  to  eluc  date  ind  explain  have  been  superse- 
ded since  the  year  1783  by  othe  0  d  nances,  yet  much  of  them 
remains  unrepe'ilcd ;  the  general  pnnciples  of  the  Spanish  Law  are 
equally  apphcible  to  the  last  ao  to  the  preceding  Codes ;  and  the  cssen- 
tja!  qualities  of  the  subject  to  which  these  laws  relate,  and  upon  which 
the  reason  of  the  law  it>  founded,  exist  to  this  day  as  they  presented 
s  to  the  mind  nf  Gamboa. 


TJhe  Mine-owner's  estate  m  defined  hy   the  Ordinances   of  1584,  thv. 
neio  Code  on  which  Gamboa  commented. 
The  second  of  the  ordinances  of  the  New  Code  (the  ordinances  of 
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1584)  describes  the  owner's  right  of  property  In  a  mine  in  tho  follow- 
mg  words  :  "  And  In  order  to  benefit  and   favor  our  snbjecta,  and  the 
naliTes  of  these  kingdoms,  and  all  other  persons  whatsoever,  thongh 
strangers  to  these  our  kingdoms,  who  .ball  work  or  discover  any  silver 
mmes  whatsoever,  discovered,  or  to  bo  discovered,  it  is  onr  will  and 
command  that  thej  ilull  lime  tUm,  (tte  mines)  and  that  thej  (the 
mmes)  shall  be  tlidr  own  in  property  and  possession,  and  that  they 
may  bo   able  to  do  with  them,  and  may  do  with  them  as  their  own 
things,  (jMe/-mos  y  mandamoB,  que  las  aym  y  sean  mym  proprias,  en 
pomion  y  pr„fried<,d,  y  que  puedan  Jaeer,  y  lagan  de  ellm,  come 
itprcfii,  com  «ayo,)  observing  both  in  regard  to  what  they  have  to 
pay  ns  by  way  of  duty,  and  in  all  other  respects,  the  regulations  and 
a,rraogement«  ordered  by  this  Edict  in  the  manner  hereinafter  men- 
tioned."    (1  aumlioa'.  Com.  10.)     The  word  propia  as  defined  by 
lie  Die.  of  Aoa.  Vai.  Prcpio,  means  those  things  which  belong  to  a 
person  with  the  right  to  use  them  freely  and  according  to  his  will."  It  is 
diSicnlt  to  conceive  what  terms,  stronger  or  more  explicit 'than   the 
foregoing,  could  have  been  used  to  declare  and  define  the  mincowner's 
right  of  property  in  the  very  substance  of  the  mine.     Our  subjects 
shall  have  the  mines  which  are,  or  may  be  discovered.    The  mines  shall 
belong  to  them  in  property  and  possession.     They  shall  have  power  to 
do,  and  may  do  with  the  mines,  whatever  they  may  do  with  their  own 
private  property.     Surely  these  terms  admit  of  no  doubt. 

Indeed,  so  ample  aro  lie  terms  of  this  grant,  and  others  of  a  like 
nature,  as  for  instance  law  1,  Tit.  19,  lib.  4,  Becop.  do  Indiaa,  which 
declares  the  mines  to  he  common,  that  many  Spanish  authors  of  the 
greatest  reputation  and  ability,  have  contended  that  the  Crown  had 
divested  itself  of  its  title  to  mines,  and  that  they  must  he  ranked 
among  things  common  to  all.  lagunez  held  this  opmion  with  the  Car- 
dinal de  luca.  Gamboa,  on  the  other  hand  oombatted  their  views, 
and  in  paragraphs  fourteen  to  twenty-three  of  Ch.  H  of  his  commen- 
taries, endeavors  to  refute  their  argnmonts.  In  the  language  of  Gamhoa 
^he  question  was  this :  "  «  ks  Mira,  de  aquelto,  rajm,  deban  esli. 
mnr  ,e  eomo  antee,fropta  Regalia  deS.M.S  biemt  Sins  de  he  vat- 
sallow,"  and  tho  conclnsion  to  which  he  arrives  is,  that  notwithstanding 
the  very  ample  terms  of  grant  contained  in  tho  second  ordinance 
of  the  Hew  Code,  and  the  laws  of  the  Indies  referred  to,  mines 
toust  still  he  ranked  among  the  Eoyaltiea  of  the  Oown.     Or,  in  his 
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own  words,  ^^  Y assi,  aunqui  ?ei  coneedceion  (Jomnio,f/  propiedad, 
es  for  participation,  y  no  po?  translacion  ahsoluta,  quedando  el  alto 
dominio  en  S.  M"  "  And  tlms,  although  they  (the  laws)  concede 
dominion  and  property,  it  is  aa  a  part  mttrtst,  and  not  as  an  absolute 
transfer,  the  eminent  domiia,  rLm\inmg  in  His  Majesty."  In 
the  same  pa  a^l  1'^  f  Ch  11,  he  has  hefore  spoken  of  the  right 
of  the  Oro  n  n      a   the  donanir   alto      Ihis  dominio  alto,  m 

what  we  uni  rat  1  by  tl  dominitiTn  (.min'Wg,  orthe  right  of  eminent 
domain.  By  f  n  t  Title  II.  ^  5,  Vol  1,  [  156  of  the  Mexican 
Fehroro  ed  d  n  V^5\  by  Riven,  where  the  sub]ect  of  the  right  of 
eminent  domain  is  discussed,  we  shall  find  that  the  words  alto  o  emir- 
nente  dominio,  are  used  as  the  Spanish  teims,  for  the  dominium  altum 
or  eminens  treated  of  by  Grotras,  Puffendoif,  and  other  writers  on 
public  law. 

"  Much  venerating  as  is  proper,  the  opinion  of  so  learned  a  Minis- 
ter as  Lagunez,  supported  by  that  of  the  Cardinal  de  Lnca,"  Gam- 
boa  thought  that  he  had  without  the  least  necessity,  introduced  the 
discussion  of  this  question  in  the  matter  of  which  he  was  treating, 
namely,  whether  the  metals  arc  products,  (/rwfos).  For,  said  Gam 
boa,  although  they  are  not  such  strictly  speaking,  since  they  do  not 
reproduce,  it  is  enough  that  they  are  emoluments  or  civil  products, 
(^frutos  civiles,')  to  make  all  the  effects  of  the  law  (Derecho  Comim) 
attach."     (Gamboa  Orig.,  p.  18,  §  23,  1  vol.  Tr.,  p.  27,  ^  23.) 

Qamboa's  description  of  ike  Nature  of  a  Minerowner' 3  Estate. 

In  the  next  three  paragraphs  immediately  following  his  reply  to 
Lagunez,  Gamboa  describes  fully  and  technically  the  quantity  and 
quality  of  the  mine-owner's  estate  in  his  mine.  As  these  are  very 
important  paragraphs,  I  will  quote  them  entire  from  the  original. 

§  24.  Quedando,  pues,  establecida  la  Regalia  de  S.  M.  en  las 
Minas  de  las  Indias,  y  ajustarse  bien  con  el  dominio,  y  propriedad  de 
los  Vassallos ;  es  inconeuso,  que  passando,  como  passa,  ei  estos,  para 
que  puedan  disponer  de  ellas  como  eosa  suya,  se  verifican  k  su  favoi 
los  efectos  de  la  propriedad,  y  dominio,  para'  permutarlas,  venderlaa, 
locarks,  y  enagenarlas  por  contrato,  donacion,  6  herencia,  dS,rla3  en 
dote,  imponerles  censes,  y  pedir  reditos  de  el  precio,  mientras  no  se 
pagdre  ;  como  que  el  fundo  es  fructifero,  segun  que  con  Garcia, 
PMro  Barbosa,  Barbacia,  Molina,  Castillo,  y  Gutierrez  enseila  el  Car- 
denal  de  Luca,  hablando  de  aquellaa  Minas  durables,  y  de  vetas  cono. 
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cidas,  Begun  la  esperionoia,  euyo  fruto  eouaiste  en  5a  saca  de  el  metal, 
aunque  este  no  renazca.  Y  en  el  mismo  liigar  trahe  las  reglas  mas 
Sanaa  sobre  la  justicia  del  precio  de  !a  locacion,  Pero  todo  esto  ae 
entiende  con  la  preeisa  calidad,  de  que  los  suecessores  universalea,  d 
^articulares  se  arreglen  h  las  Ordenanzea,  y  eumplan  con  los  cargos 
quo  imponen,  por  virtud  de  la  Lej,  que  asaf  lo  dispuso, 

§  25.  Y  pasaa  k  los  Vasaalios  eats  dominio  direeto,  5  propriedad,  y 
tambien  el  util,  por  virtad  de  la  merced,  y  concession  do  el  Soberano, 
la  que  no  dudamos  llamar  una  modal  donaeion,  atendidas  las  reglEW 
con  que  i^sta  se  mide  en  el  Derecho,  que  se  reducen  k  ser  un  acto  per- 
fecto,  y  liberal,  despues  de  cuya  consumacion  se  grava  el  donatario 
para  el  tiempo  future,  aunque  las  palabras  se  pongan  h  modo  de  con- 
dicion  ;  y  que  por  falta  do  el  modo  final,  quo  eatipula  &.  au  favor  el 
donante,  6  de  otro  tercero,  6  de  ol  Reyno,  6  do  la  Republica,  espira 
la  donaeion,  como  puoda  v6rse  eo  varies  textoa,  y  DD. 

5  26.  Las  que  ae  adaptan  reetamente  k  esta  Ordenanaa  segunda: 
en  que  dona  S.  M.  i/  hace  gracia,  y  merced  d  sus  Vasaalios  de  la 
propriedad;  y  possession  de  las  Minas  descuhiertas,  d  por  deseuhrir,  if 
quedispongan  como  de  cosa  propria  swya:  que  es  el  acto  perfecto  de 
donaeion;  pues  por  la  merced  no  se  paga  precio  alguno, ni  para  re^s- 
trar,  6  denunciar.  Pero  guardando  (pr<«igue  la  Ordenanza)  assi  en 
lo  qm  nos  han  de  pagar  por  nuestro  Derecho,  como  en  todo  lo  demds, 
lo  dispuesto,  y  ordenado  por  esta  Prematica  en  la  manera  stguiente : 
que  es  el  gravamen,  5  modo  que  mira  h  la  paga  de  el  quinta  en  lo 
future,  y  &.  la  observancia  de  las  Ordenanzas,  en  io  que  coneierne  h  la 
labor,  pueble,  medidas,  y  demis,  que  debe  guardarse,  y  por  cuya 
omiasioa,.^  defecto,  queda  extinguido  el  dominio,  y  la  Miua  denuneia- 
ble  por  qiialquicra  otro  tereero. 

These  sections  wo  transbxte  as  follows :  §  24.  The  rights  of  His 
Majesty  in  the  mines  of  the  Indiea  being  then  established ;  and  those 
righta  beiag  perfectly  oonaiatent  with  the  dominion  and  ownership  (el 
dominio  y  propiedad')  of  the  subject  therein ;  it  is  incontrovertible, 
that  this  property,  passing  as  it  does  pass,  to  the  subjects,  so  that  they 
may  dispose  of  mines  as  of  their  own  things,  (eomo  suya  oosa)  there  are 
proved  to  exist  in  their  favor,  the  consequences  which  result  from 
ownership  and  dominion,  (prcpiedad  y  dominio)  wherefore  they  raay 
exchange  them,  seU  them,  lease  them,  and  alienate  them  by  contract, 
donation  or  inheritance,  give  them  in  dowry,  charge  them  with  rent, 
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(censos)  and  recover  interest  on  the  price  for  whieh  they  may  be  sold, 
while  it  remMna  unpaid ;  aa  this  kind  of  real  property  yields  products, 
(eomo  el  fundo  es  fructifero)  as  the  CariUnal  de  Luea  teaches,  along 
with  Garcia,  Pedro  Barbosa,  Barbacia,  Molina,  Castillo  and  Gtutier- 
rez,  when  speaking  of  those  which  are  durable.  And  in  the 
place  cited,  de  Luca  also  deduces  very  sound  rules  as  to  the 
justice  of  reserving  rents  on  a  lease  of  mines.  But  all  this  must 
be  understood  with  the  necessary  qualifications,  that  those  to  whom  the 
property  devolves  by  universal  or  particular  succession,  must  conform 
to  the  ordinances,  and  fulfill  the  obligations  which  they  impose,  by 
virtue  of  the  law,  which  thus  directs. 

§  25,  And  there  passes  to  the  subject  this  dominium  directum,  or 
right  of  property,  (d  propiedad)  and  also  the  dominium  utile,  by  vir- 
tue of  the  gift  and  concession  of  the  sovereign,  which  we  hesitate  not 
to  name,  a  gift  with  a  charge,  (una  modal  donadon)  hearing  in  mind 
the  rules  by  whicli  that  species  of  gift  is  defined  in  the  law,  which  are 
reduced  to  these,  that  the  gift  is  a  free  and  complete  act,  which  being 
consummated,  a  charge  attaches  to  the  donee  from  thatjiime  forth, 
although  it  is  worded  as  if  it  were  a  condition.  And  that  upon  the 
failure  to  comply  with  this  definitive  charge  which  the  donor  stipula- 
ted for  in  favor  of  himself  or  of  a  third  person,  or  of  the  kingdom,  or 
of  the  republic,  the  gift  expires,  as  may  be  seen  by  referring  to  many 
texts  and  Doctors. 

§  26,  Which  rules  [  meaning  the  rules  of  law  defining  a  modal 
danacion. — Tr.]  apply  justly  to  this  second  Ordinance :  in  which  His 
Majesty  gives,  "  and  makes  a  grant  (grada  y  meroed')  to  Ids  sid^'ects 
of  the  propertt/,  and  possession  of  mines, .  discovered,  or  to  he  dis- 
covered, and  that  ikey  may  dispose  of  them  as  of  their  own  things," 
this  being  the  complete  act  of  gift ;  since  for  the  gift  no  price  is  pdd, 
neither  for  registering,  nor  for  denouncing.  "Bm*,"  proceeds  the 
Ordinance,  "  observing,  both  in  regard  to  what  they  have  to  fay  us  by 
way  of  duty,  as  in  dll  other  relets,  the  regulations  and  arrange- 
ments established  by  this  edict,  in  the  manner  hereinafter  m&ationed :" 
which  is  the  charge,  or  qualification,  looking  to  the  payment  of  tho 
fifth  from  that  time  forth,  and  to  the  observance  of  the  Ordinances  in 
what  relates  to  the  mode  of  working  the  mines,  the  number  of  hands 
to  be  kept  at  work  in  them,  their  boundaries,  and  other  matters 
required  to  be  observed,  upon  the  omisaon,  or  non-performance  of 
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which,  the  right  of  property  (e?  domlnio)  is  extinguished,  and  the 
mine  hecomea  liable  to  be  denounced  by  another." 

In  the  foregoing  sections  the  right  of  property  in  the  mine  is  called 
dominio, propiedad,  dominium  directum  et  utile;  one  of  the  two  ele- 
ments essential  to  the  full  right  of  property,  to  wit,  the  right  to  dispose 
of  the  thing,  is  dwelt  upon,  and  illustrated,  and  the  various  modes  of 
its  exercise  specified,  comprehending  all  legal  modes  of  alienation, 
whether  inter  vivos  or  causa  mortis;  the  right  of  use,  enjoyment  and 
perception  of  fruits,  the  other  essential  element  of  the  full  right  of 
property,  is  declared  to  exist,  and  the  mine,  the  thing  to  which  these 
rights  relate,  is  declared  to  belong  to  the  chss  called  fimdos,  or  lands. 
Here  is  attributed  to  the  mine-ownei  the  ti^ht  of  property  m  its  h  gl  est 
degree  ;  and  the  mine  which  is  the  <(ul:jeL.t  ot  this  right  to  recui  to 
the  definition  of  fundo,  "is,  atuctly  sj.e^kmg  the  hoil  f  a  thmg 
real,"  or,  "in  a  more  extensive  sense  it  la  a  detciminate  jieco  of 
land,  with  everything  which  it  contains  whether  producei  natuially 
or  by  labor  of  man." 

In  another  place,  Gamboa,  Sfeakin^  of  the  right  ot  fjiei^i  ois  to 
work  mines,  says  the  law  of  the  Indies  does  not  make  any  such  pir 
ticular  mention  of  foreigners  :  for  their  residence  in  thoae  ]  arts  being 
prohibited  by  the  laws  and  municipil  ^tatute^  unless  peciilly  per 
mitted  under  letters  of  naturalization  they  cannot  i[ply  them&elvea 
to  the  working  of  the  minerals  of  thit  countiy  But  it  i-^  stberwiso 
where  foreigners  have  resided  m  the  Indies  for  twenty  years  mai 
ried,  &c.,  and  owning  real  property,  as  a  n«ne  is  {temendo  bienes 
r'aicea  como  lo  es  la  Mina) .  The  laws  of  the  Indies  to  which  he  refers 
are  31  and  32,  of  Title  27,  Book  9.  The  first  of  these  declares  that 
a  foreigner  to  be  considered  naturalized  so  that  ho  may  he  allowed  to 
trade  in  the  Indies,  must  have  resided  there  for  twenty  successive 
years,  daring  ten  of  which  he  must  have  owned  a  house  and  real 
property ;  (teniendo  casa  y  bienes  raicea)  and  by  the  second  it  is  re- 
quired that  the  real  property  (himes  raices)  so  held  by  foreigners,  to 
be  attended  by  naturalization  as  a  consequence,  must  be  of  the  value 
of  at  least  four  thousand  ducats.  (^Gamboa,  Orig.  Ch.  2,  §  28.  1 
Heaik.   Trans.  30.) 

"  Besides  the  above  mentioned  objects,"  says  Gamboa,  (Ch.  5,  §  5, 
Original  p.  104)  another  important  end  is  attained  by  registry, 
namely,"  &c.,  "  by  which  means  not  only  the  rights  of  individuals  in 
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relation  to  t!ie  mines  are  assured,  and  such  important  landed  estates 
preserved  in  a  regular  course  of  succession,  (^y  de  arreglar  unos 
fundos  tan  importantes)  but,"  kc. 

Speaking  of  the  mines  belonging  to  infants  being  denounceable  like 
others,  when  not  kept  in  operation  as  required  by  the  Ordinances, 
Gamboa  says  :  "  It  is  with  a  view  to  provide  for  a  case  of  this  kind 
that  the  laws  of  Peru  direct,  that  upon  the  death  of  a  proprietor  of  a 
mine,  his  executors  shall,  if  the  heirs  be  in  Spain,  sell  it  like  other 
landed  property  (^como  otros  Uenes  raices)  within  thirty  days." 
(Gam.  Orig.  Ch.  17,  §  22.     2  Heath.  Trans.  95.:) 

And  again,  on  the  subject  of  the  privileges  of  miners,  Gamboa  says ; 
"  The  authors  above  cited  reckon  as  another  privilege,  that  of  ac- 
quiring nine-tenths  of  the  metals,  paying  to  His  Majesty  only  one- 
tenth  in  acknowledgement  of  his  having  given  them  the  dojrdmum 
directum  et  utile  in  such  valuable  estates  <^el  dominio  litil,  y  direeto 
de  tan  preeiosos  fundos')."  (tram,  Orig.  Ch.  21,  §  15.  2  Heath. 
Trans.  157.) 

The  nature  of  the  estate  in  mines  is  further  shown  by  the  character 
of  the  proceedings  in  suits  relating  to  the  right  of  possession,  or  to 
the  right  of  property  in  them.  The  Sixty-third  and  Sixty-fourth  of 
the  Ordinances  of  the  New  Code  prescribe  the  method  of  litigating 
questions  involving  these  rights.  The  Sixty-third  Ordinance  relates 
to  the  possessory  action,  for  the  recoTery  of  possession  merely,  leaving 
undecided  the  right  of  property.  In  his  commentary  on  these  ordin- 
ances, Gamboa  says :  •  "  Every  kind  of  Interdict  and  subordinate 
variety  of  Interdict,  whether  framed  for  originally  acquiring,  main- 
taining, or  securing  the  possession  of  immoveable  or  real  property 
(<fe  Uenes  inmobles  6  raiceB},  will  hold  with  regard  to  the  possession 
of  mines."     (Gam.  Orig.  Ch,  23,  §  6.     2  Heath.  Trans.  258.) 

Whatever  may  have  been  the  true  nature  of  the  mine-owner's 
interest,  and  to  whatever  class  of  property  a  mine  may  really  have 
belonged,  according  to  the  New  Code,  it  is  clearly  impossible  for  one 
who  has  taken  the  pains  to  understand  Gamboa's  Commentaries,  to 
doubt,  that  in  his  opinion,  that  interest  was  the  dominium  directum  et 
utile,  the  highest  degree  of  the  right  of  property,  and  that  a  nuna 
was  regarded  by  him  as  real,  immoveable,  landed  property. 
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estate  defined  hj  ordinances  of  1783.     These  were 
a  few  years  after  Gamboa  wrote,  and  adopt  his 

Whether  the  learned  Minister  Lagunez,  and  the  Cardinal  de  Luca 
were  right  or  wrong  in  holding  that  by  the  very  ample  terms  of  the 
second  ordinance  of  the  New  Code,  and  by  other  laws  and  decrees  of  the 
Indies,  the  King  of  Spain  had  divested  the  Crown  of  its  title  to  mines, 
and  granted  them  to  his  subjects ;  whether  Judge  Thompson  is  right 
or  wrong  in  holding,  on  the  other  extreme,  that  those  laws  gave  to  the 
(^scoverer  of  a  mine  no  right,  title,  interest,  or  estate  whatever  in  the 
mine  ;  whether  Gamboa  was  right  or  wrong  in  his  opinion,  which  in 
the  course  of  human  events  has  turned  out  to  be  in  medio  between 
the  oldest  and  the  newest  commentators,  that  while  the  King  preserved 
his  rights  of  royalty,  or  the  right  of  eminent  domain  in  mines,  this 
right  was  perfectly  consistent  with  the  dominium  directmn  et  utile 
therein,  which  he  had  granted  to  his  subjects ;  all  these  questions  are 
matters  of  usele^  speculation.  For  the  Mining  Ordinances  of  New 
Spain,  framed  and  promulgated  a  few  years  after  the  publication  of 
Gamboa's  Commentaries,  adopt  his  views  both  as  regards  the  rights  of 
the  crown,  and  the  rights  of  the  subject  in  mines,  and  make  the  law 
to  be  such  as  he  said  it  was. 

The  correctness  of  the  foregoing  assertion  will  be  manifested  by 
comparing  the  twenty-fourth,  twenty-fifth  and  twenty-^xth  paragraphs 
of  the  second  chapter  of  Gamboa's  Commentaries,  which  we  have 
quoted  in  full  from  the  original,  with  the  fifth  title  of  the  Mining  Ordin- 
ances of  New  Spain.  This  title  has  the  caption,  "  Del  dominio  radi- 
cal de.  las  Minas :  de  su  concession  d  los  particulars;  y  del  dereoho 
que  por  esto  deben  pagar."  "  Concerning  the  fundamental  ownership 
of  Mines :  their  concession  to  individuals ;  and  the  duty  which  there- 
for must  be  paid." 

Art.  1.  Mines  are  the  property  of  my  Royal  Crown,  as  well  by  their 
nature  and  origin,  as  by  their  reunion  declared  in  Law  4,  Title  18, 

Book  6,  of  the  Nucva  Recopilacion  " .     This  article  declares  the 

rights  of  the  crown  in  mines.  It  uses  as  descriptive  of  that  right  the 
term  dominio  radical,  which  is  not  a  technical  expression,  but  which 
we  infer  from  the  second  article,  conveys  very  much  the  same  mean- 
ing as  the  dominium  altum  of  which  Gamboa  spoke. 

Art.  2.  Without  separating  them  from  my  Royal  Patrimony,  I 
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grant  them  to  my  subjects  in  property  and  possession  (en  propiedad 
p  posesion)  in  sack  manner  that  they  may  sell  them,  exchange  them, 
rent  them,  pass  them  by  will,  either  in  the  way  of  inheritance  or 
legacy,  or  in  any  other  manner  alienate  the  right  which  in  the  mines 
belongs  to  them,  on  the  same  terms  on  which  they  themselves  possess 
it,  and  to  persons  capable  of  acquiring  it " .  This  article,  with- 
out separating  the  mines  from  the  Royal  Patrimony,  grants  them  to 
individuals  in  property  and  in  possession.  Ifc  accords  entirely  with 
the  opinion  of  Gamhoa,  where  he  says,  §  24,  Ch.  II:  "  Quedando 
pies  establecida  la  Regalia  de  S.  M.  en  las  Minas  de  las  Indias,  y 
ojustarse  Men  con  el  dominio  y  propiedad  de  los  Vassallos ;  es  irir 
concuso,"  etc.  The  rights  of  IKs  Majesty  in  the  mines  of  the  Indias 
being  then  established,  and  they  being  perfectly  consistent  with  the 
ownership  and  right  of  property  of  the  subject  therein,  it  is  incontro- 
vertible," etc.  Not  content  with  the  genera!  declaration  that  the 
mine-owner  has  the  right  of  property  and  possession,  this  article  pro- 
ceeds to  enumerate  the  essential  attributes  of  that  right.  The  power 
of  disposition  is  given  in  the  largest  terms,  and  almost  in  the  very 
words  of  Gamhoa,  when  he  describes  that  element  of  the  right  of 
property  as  conferred  by  the  New  Code.  The  right  to  use,  enjoy  and 
receive  the  fruits  of  the  mine,  is  given  in  the  right  of  possession, 
which  is  declared  to  accompany  the  rigl^t  of  property. 

Art.  3.  Let  this  grant  be  understood  to  be  upon  two  conditions  :— 
first,  that  they,  ( the  mine-owners)  shall  contribute  to  my  Royal  Treas- 
ury the  prescribed  portion  of  the  metals ;  and  secondly,  that  they  shall 
work  and  enjoy  the  Mines  complying  with  what  is  prescribed  in  these 
Ordinances,  so  that  the  mines  shall  ho  considered  forfeited  (perdidas) 
whenever  a  failure  shall  occur  in  complying  with  those  (ordinances)  in 
which  it  is  so  provided,  and  they  may  be  granted  to  any  person  who  for 
that  cause  may  denounce  them."  This  article  specifies  the  conditions 
of  the  grant,  or  in  the  language  of  Gamboa,  it  imposes  "  the  charge 
or  qualification"  upon  "  the  complete  act  of  gift,"  which  is  made  by 
the  second  article.  "  And  there  passes  to  the  subject  this  dominium 
directum,  or  right  of  property,  (d  propriedad)  and  also  the  dominium 
utile,  by  virtue  of  the  gift  and  concession  of  the  Sovereign,  which  we 
hesitate  not  to  name  a  gift  with  a  charge,  (una  modal  donadon)  bear- 
ing in  mind  the  rules  by  which  that  species  of  gift  is  defined  in  the 
law,  which  are  reduced  to  these,  that  the  gift  is  a  free  and  complete 
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act,  which  being  consummated,  a  charge  attaches  to  the  donee  from 
that  time  forth,  although  it  is  worded  as  a  condition,"  &c.  That  the 
estate  thus  created  is  determinable,  "  upon  the  failure  of  the  thing 
constituting  the  object  of  the  gift,  which  the  donor  stipulated  in  favor 
of  himself,  or  of  a  third  person,  or  of  the  Kingdom,  or  of  the  Repub- 
lic," iniluees  us  to  liken  such  an  estate  to  either  a  fee  determinable 
or  a  fee  conditional,  at  the  Common  Law.  (Gamb.  Orig.  Ch,  2,  §  25.) 
The  mining  ordinances  of  New  Spain,  or  as  we  shall  call  them,  tiie 
ordinances  of  1783,  in  article  1,  of  Title  15,  describe  one  of  the  modes 
of  contracting  for  supplies  for  the  working  of  a  mine,  to  be  "  by  giving 
the  supplier  a  part  interest  in  the  mine  itself,  thus  making  him  forever 
owner  of  it,  (  5  interesandose  d  Aviador  en  parte  de  la  Mina,  hictm- 
dose  para  stempre  Dueflo  de  ellay  &c.  And  again  in  article  nine  of 
the  same  title,  it  is  said,  "  when  supplies  are  furnished  under  a  contract 
of  partnership  in  the  ownership  and  property   (dorninio  y 


The  Mine-owner's  estate  as  deseribed  in  the  decree  of  tlie  Cortes  of 
January  %^th,  1811. 
On  the  26th  of  January,  1811,  the  Cortes  of  Spain  issued  a  very 
important  decree,  abolishing  the  Royal  monopoly  of  quicksilver  which 
had  been  established  by  Laiflll,  Title  23,  Book  8,  of  the  Recopilacion 
of  the  Indies,  and  repealing  article  22,  of  Title  6,  of  the  Mining 
Ordinances  of  New  Spain,  in  so  far  as  it  reserved  to  the  Crown  the 
right  to  decide  whether  such  quicksilver  mines  as  might  be  discovered 
should  belong  to  it,  the  discoverer  being  equitably  rewarded,  or  should 
be  worked  by  the  latter  on  terms  to  be  fixed  by  the  Government.  This 
decree  was  communicated  to  the  Tribunal-General  of  RTming  of  Mex- 
ico, with  an  order  of  the  Council  of  Itegency  of  the  same  date 
addressed  to  that  Body,  directing  its  execution,  and  suggesting  the 
mode  in  which  its  objeota  might  be  the  more  e&eetuaJly  secured.  The 
Decree  and  Oidei  are  to  be  found  at  the  end  of  Title  6,  Ordinanzaa 
de  Mineria,  Mexicin  Edition  1846,  and  in  Halieck's  Comp.  p.  881. 
They  are  referred  to  m  this  place,  because  they  contain  very  strong 
expressions,  >\hieh  agiee  with  the  foregoing  citations,  and  fully  sustain 
our  propositions.  They  concede  "  the  full  ownership  of  mines  of  quick- 
silver, and  the  right  to  aequire  them,"  (el  pleno  dominio  y  adquisi- 
cion  de  las  Minos  de  Azogue)  and  "  free  trade  in  their  p 
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Qihre  comercio  de  sus  fmtos).  Thej  give  to  the  possessor  of  such 
mines  the  riglit  of  property  in  them,  and  their  exclusive  enjoyment, 
Vfithout  any  obligation  to  sell  them  to  the  State,  and  grant  them  per- 
mission to  sell  the  products  of  such  mines  to  the  persona  who  will  pay 
the  highest  price  for  the  same  ;  "  y  que  au8  poseedores  eonserveti  su 
PROPIEDAD  Y  usuFRUCTO,  si'ti  que  en  ningun  caso  pueda  obUgarseles 
d  enagenarlos  al  Estado ;  dandolea  permiso  ademas,  para  que 
venden  sue  frutos  a  quim  magor  se  los  pague."  They  assure  *'  in  an 
inviolahle!  manner  the  right  of  property  in,  and  the  enjoyment  of,  such 
real  estate,  and  dissipate  the  well  founded  feara,  which  have  prevented 
individuals  from  taking  charge  of  such  mines."  Assegura  de  un  modo 
inviolable  la  propibdad  t  utilidad  de  tales  fincas,  p  desvaneee  los 
fundados  temores  que  retratan  d  los  parHoulares  para  tomarles 
a  su  cuidado.  They  guarantee  "  the  security  of  the  miner's  perpetual 
and  absolute  ownership,  so  long  as  he  shall  conduct  and  work  such  mines, 
according  to  the  regulations  of  the  laws  on  that  subject,"  la  geguridad 
del  DOMiNio  ABSOLUTO  T  PERPETUO  del  Mirtero,  con  ial  que  enseguirlas 
reglas  dadas  por  ptmto  general  mlay  lobrarlas  observe  las  materia." 
The  foregoing  Decree  and  Order  are  a  part  of  the  Mining  Law  of 
Mexico.  They  did  not,  in  our  opinion,  enact  any  provisions  touching 
the  right  of  property  in  mines  of  quicksilver  different  from  those  which 
had  been  established  by  the  Mining  Ordinances  of  New  Spain  in 
respect  to  other  mines.  On  the  contrary,  it  was  their  object  to  place 
mines  of  quicksilver  on  the  same  footing  with  those  of  gold  and  silver, 
and  other  metals,  as  respects  their  acquisition,  use,  and  disposal,  by 
abolishing  the  royal  monopoly  in  quicksilver,  and  by  repealing  such 
particulars  of  the  Mining  Ordinances  of  New  Spain  as  excepted  mines 
of  quicksilver  from  the  general  provisions  of  those  Ordinances  relating 
to  the  acquisition  of  mines,  and  the  right  of  property  in  them. 

The  Mine-owner's  Mtate  as  described  hy  Mexican  Decree  October 
nth,  1823. 

A  decree  of  the  Sovereign  Provisional  Junta  of  Mexico,  dated  the 
seventh  of  October,  1823,  after  suspending  all  laws  which  prohibit 
foreigners  from  acquiring  and  working  mines,  declares  the  effect  of 
this  suspension  shall  be  only  to  enable  foreigners  to  make  contracts  of 
every  kind  with  the  owners  of  mines  {los  duefios  de  las  minas)  which 
need  supplies,  even  to  the  extent  of  acquiring  in  property  shares  in 
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the  negotiations  which  they  habilitate ;  hut  they  must  taie  care  to 
remain  subject  in  all  things  to  our  Ordinances  concerning  the  working 
of  mines,  and  the  reduction  of  minerals,  and  to  the  other  ohligatitons 
and  charges  with  which  the  nation  concedes  the  property  in  that  kind 
of  land  to  every  citizen  (^y  a  las  demas  ohUgadoms  y  eargas  con 
que  la  nacion  concede  i.A  propiedad  en  tales  pdndos  a  toto  eiu- 
dano)." 

The  Mine-otimer's  Mstate  as  described  by  Lares  and  Colmeira  in 
their  works  on  Bereeho  Administrativo. 

Referring  to  the  decree  just  mentioned,  Lares,  a  Mexican  author, 
in  his  Derecho  Administrativo,  p.  93,  remarks :  "  In  this  notable  dis- 
position the  Legislature  recognizes  two  principles  of  the  utmost  im- 
portance :  first,  that  the  Ordinances  of  Mining  (o?  1783)  are  in 
force,  and  that  by  them  must  be  regulated  the  working  of  mhics ; 
second,  that  the  nation  is  the  person  who"  grants  property  in  mines 
(que  concede  la  propiedad  de  las  minas).  But  how  can  the  nation 
grant  that  which  it  has  not ;  or  how  can  it  give  to  one  person  what 
belongs  to  another  ?  The  law,  then,  has  not  recognized  property  in 
the  mine  to  be  m  the  owner  of  the  soil,  hut  has  made  property  in  a 
mine  to  consist  in  the  grant  (^eoncemn)  which  the  nation  makes  to 
him  who  registers  or  denounces  it,  conformably  to  the  Ordinance. 

"  This  same  principle  is  discovered  in  the  decree  of  11  March,  1842, 
which  enabled  foreigners  to  acquire  real  property ;  in  speaking  of 
mines,  it  enables  foreigners  to  acquu-e  in  property  those  of  which  they 
may  be  discoverers,  in  conformity  with  the  Ordinance  of  the  branch. 
Here  again  the  property  is  seen  to  be  identified  with  the  grant,  by 
means  of  the  discovery  in  the  mode  determined  by  the  Ordinance  of 
1783. 

"  There  is  no  doubt,  then,  that  our  legislation,  like  the  French,  dis- 
tinguishes the  property  in  the  soil  from  the  property  in  the  mine ; 
recognizes  that  only  the  nation  can  grant  this  latter  species  of  property ; 
and  establishes  that  the  grant  is  made  in  the  mode  determined  by  the 
Ordinance  of  1783." 

The  same  principle  is  asserted  by  Manuel  Colmeira,  Professor  of 
Public  and  Administrative  Law,  at  Madrid,  with  great  clearness  and 
force.  He  says:  "  Jurisconsults  and  Publicists  agree  in  the  opinion 
that  it  is  proper  to  distinguish  in  the  soil  (m  el  suelo)  the  right  of 
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property  in  the  superficies  (da  la  auperjicie)  from  .that  in  tlio  depth 
(del  fondo).  Truly,  the  man  who  acquires  a  piece  of  land,  gives  not 
the  least  labor,  nor  advances  the  smallest  capital  in  consideration  of 
the  riches  (Im  riquezm')  which  it  may  conceal.  He  examines  its 
fei-tility,  its  situation,  its  extent,  and  all  the  circumstances  which 
determine  its  value,  as  a  building  lot,  or  agricultural  land,  but  he  does 
not  take  into  account  the  mines  which  perchance  it  may  conceal  in  its 
bowels.  There  is  not  then  the  least  relation  between  the  proprietor 
(of  the  land)  and  the  subterranean  matter,  from  which  any  right  can 
be  deduced."  "  A  mine  not  being  an  object  of  accession,  nor  the 
produce  of  labor,  we  must  seek  elsewhere  the  IJties  by  which  it 
is  owned  and  enjoyed  {en  otra  parte  debemos  huscar  los  titalos  de  su 
propiedad  y  aproveehamimtos).'"  ((him.  Der.  Adm.  Mp.  JVos. 
1430,  &c.) 

Comonforfs  'Decree  of  1  February,  1856. 

Art.  1.  Foreigners  domiciled  and  resident  in  the  Republic  may 
acquire  and  jossest,  oountiy  ind  city  property,  (propiedadet  rusltcas  y 
utbanas)  including  mmes  of  all  kinds  of  metals,  and  stone  coal, 
whether  by  puichise  adjudication,  denouncement,  or  by  any  other 
title  of  ownership  whatsoever,  (cualqmera  otro  titulo  de  dominio) 
established  hy  the  common  law,  (Zej/es  comunes)  or  by  the  Ordinances 
on  mining 

Art  7  Foieigneia  who  may  acquire  property,  rustic,  urban,  or  in 
mines,  (piopudadC'  lusticas  urbanas  6de  minas)  &o.  (1  Archivo 
Mexicano,  666.) 

A  Mine  as  defined  by  Uscrtcke. 

MitfA — That  part  of  the  earth  (tierra)  in  which  metals  or  mineral 
are  formed. 

We  think  the  foregoing  authorities  sufficient  to  satisfy  the  mind  of 
a  reasonable  inquirer  that  the  mine-owner's  estate  is  a  right  of  prop- 
erty in  and  to  the  very  substance  of  the  mine ;  and  that  the  mine, 
regarded  as  the  subject  of  property,  belongs  to  that  class  of  things 
under  the  laws  of  Spain  and  Mexico,  which  the  common  law  of  Eng- 
land denominates  land. 

Pursuing  the  question  a  step  further,  we  propose  to  fortify  the  prop- 
ositions which  we  have  established  on  the  words  of  the,  ordinances, 
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and  tlie  opinion  of  learned  writers,  by  setting  forth  the  reasons  of  the 
law  ;  and  these  we  will  deduce  from  the  nature  of  their  subject  mat- 
ter, and  illustrate  by  brief  reference  to  the  legislation  of  many  Euro- 
pean states. 

The  differ&nce  between  Minerals  and  other  parts  of  the  Earth's 
substance,  leads  to  separate  and  distinct  Legal  Provisions, 

So  entirely  different  in  their  qualities  are  the  various  materials 
which  compose  the  earth's  substance — so  diffei^nt  are  tbey  in  their 
nses,  in  their  value,  and  in  the  means  by  which  they  are  rendered 
available,  that  the  laws  of  all  nations,  with  perhaps  a  few  insignificant 
■  exceptions,  have  treated  these  differences  as  the  fundamental  grounds 
of  separate  and  distinct  policies. 

The  first  legal  and  necessary  consequence  of  these  essential  difier- 
ences  is,  the  division  of  the  earth's  substance  into  two  species  of 
things,  each  of  which,  regarded  as  the  subject  of  property,  is  to 
be  acquired,  used  and  disposed  of,  in  the  mode,  and  upon  the  terms 
prescribed  for  that  species.  Although  the  things  belonging  to  each 
species  possess  all  the  attributes  of  land,  being  immoveable  corporeal 
hereditaments,  and  the  name  land  is  therefore  generic,  and  in  strict 
legal  acceptation  applicable  to  both  species,  yet,  in  common  parlance, 
and  frequently  even  in  legal  language,  this  generic  name  is  used  to 
designate  one  of  the  two  species,  while  the  other  is  caOed  a  mine,  or 
vein,  or  stratum,  or  by  some  other  characteristic  name.  The  nomen- 
clature is  not  perfect,  but  sufEciently  so  for  all  practical  purposes ; 
for,  while  the  name  land,  is  usually  applied  to  one  species,  from  the 
greater  frequency  of  its  use  in  that  respect,  its  definition  is  so  plain, 
that  no  one  can  fail  to  perceive  that  it  includes  both,  when  it  becomes 
necessary  to  predicate  of  either,  the  generic  attributes  of  land. 

From  this  division  results  tho  rule  of  construction  common  to  all 
codes  which  recognize  these  two  species  of  property,  that  a  grant  of 
land  by  tho  sovereign  does  not  convey  the  minerals  embedded  in  the 
earth.  What  things  are  considered  as  ^not  passing  by  such  grants, 
depends  upon  the  distribution  of  the  various  materials  of  the  earth 
between  the  two  species,  or  upon  what  things  are  considered  aS' 
belonging  to  each.  In  this  respect  the  laws  of  the  various  States  dif- 
fer. Thus,  in  England,  a  grant  of  land  by  the  King  does  not  convey 
the  ores  of  gold  and  silver,  or  the  substances  with  which,  these  metals- 
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are  mixed  or  combined  ;  but  it  conveys  all  tlie  e  t  of  ti  en  t!  s  b 
stance,  from  llie  snrface  to  the  centre.  tj  lo  tl  e  Si  a  b1i  a  d 
French  laws,  indeed,  under  the  laws  of  nearly  all  the  Ma  e3  of 
Europe,  this  rule  of  construction  has  a  much  larger  [C  at  n  fo  by 
them  a  much  greater  number  and  variety  of  th  ngs  a  e  as  „  ed  to 
that  species  of  property  which  is  governed  by  i  o  s  ons  lekt  ng  to 
the  acquisition,  use  and  disposal  of  mineral  s  hsta  ces  By  the 
Spanish  Ordinances  of  1783,  Title  6,  Art.  22  u  t  only  n  ne  of 
gold  and  silver,  but  rfilso  mines  of  precious  stones  c  pper  t  q  ck- 
silver,  antimony,  zinc,  bismuth,  rock  salt  and  any  othe  fos  Is, 
(whether  perfect  metals  or  half  minerals)  and  bitumen  or  mmoral 
tar,"  arc  embraced  in  the  species  to  which  the  provisions  of  the  Min- 
ing Ordinances  apply.  By  the  French  law  of  1810,  gold,  sih  or,  pla- 
tinum, mercury,  lead,  iron,  copper,  tin,  zinc,  calamine,  bismuth,  cobalt, 
arsenic,  manganese,  molybdenum,  plumbago,  and  a  variety  of  other 
substances,  whether  enclosed  in  the  bosom  of  the  earth,  or  eiistmg  on 
its  surface,  do  not  belong  to  the  owner  of  the  soil,  but  are  governed 
by  mining  laws.  (Teuleft  %i.  to  the  Coda,  Verb.  Mines,  p.  133.) 
This  rule  of  construction  in  the  Enghsh  law  will  be  found  in  8. 
Eac.  Ab.,  p.  40. 

"  As  a  consequence  of  this  liberty  to  seek  for  mmes,  says  (jam- 
boa,  "  extended  absolutely  to  ah  persons,  it  follows  that  they  must  be 
regarded  as  not  having  passed  with  grants  of  land  (/miioa)  from  the 
Sorereign,  unless  particularly  mentioned."  (1  Heath.  Gam.  132.)  To 
the  same  effect  is  Solorzano  in  his  Pol.  Ind.  lib.  6  eh.  1,  ifo.  17, 
whore  ho  says,  "  so  that  although  private  persons  may  allege  and 
prove  that  they  possess  such  lands  (turrai)  and  their  appurtenances 
by  special  gift  and  concession  from  the  same  Princes,  no  matter  how 
general  may  be  the  words  with  which  the  grant  is  made,  this  will  not 
of  iiself  be  of  any  avail  or  advantage  to  them  for  acquiring  or  gain- 
ing thereby  the  mines  which  may  be  discovered  in  the  lands,  unless 
it  is  so  especially  provided  and  expressed  in  said  grant."  In  refer- 
once  to  this  rule  of  construction,  and  ia  the  reasons  on  which  it  is 
founded,  Colmei-a,  as  above  stated,  remarks  that,  "  Jurisconsults  and 
Publicists  agree  in  the  opinion  that  it  is  proper  to  distinguish  in  the 
soil,  («»  elsiido-)  the  right  of  property  in  the  superficies,  (*  la  mperfi- 
eie)  from  that  in  the  depth,  (&i  /«»*>).  There  is,  then,  not  the 
least  relation  between  the  proprietor,  [of  the  superficies]  and  the  »ub- 
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terranean  matter,  from  which  any  right  can  be  deduced."  "  A  mine, 
not  being  an  object  of  accession,  nor  the  produce  of  labor,  we'  must 
seek  elsewhere  [that  is,  than  in  the  title  to  the  superficies]  the  title 
by  which  it  ia  owned  and  enjoyed."  Lares,  in  the  place  above  cited 
says,  "  The  law,  then,  has  not  recognized  property  in  the  mine  to  be 
in  the  owner  of  the  soil,  but  has  made  property  in  a  mine  to  coni^st  in 
the  grant  which  the  nation  makes  to  him  who  registers  or  denounces  it 
conformably  to  the  ordinance." 

The  French  law  of  1810  declares  that,  "  Mines  shall  not  be' worked 
except  in  virtue  of  an  act  of  concesssion  deliberated  in  the  Council  of 
State.  That  act  [of  concession]  regulates  the  rights  of  the  proprie- 
tor of  the  surface  {des  proprietairei  de  la  surface)  in  the  products  of 
the  mines  which  are  granted." 

It  gives  the  perpetual  right  of  property  in  the  mine,  which  is  hence- 
forth disposable  and  transmissible  hke  all  other  things,  etc.  "  Minea 
are  immoveable  property."  "  From  the  moment  when  a  mine  shall 
be  conceded,  even  to  the  proprietor  of  the  surface,  this  property  shall 
be  distinguished  from  that  of  the  surface,  and  thenceforth  considered 
as  a  new  property."     Teulet,  Suj>.  aux  Codes,  verb.  Mines. 

M.  Le  Guay,  in  his  Thesis  on  Mining  Legislation  says  :  he  agrees 
with  Mirabeau  in  the  proposition,  that  any  legislation  which  does  not 
recognize  two  species  of  property,  one  in  the  surface  of  .the  earth, 
and  the  other  in  its  depth,  would  be  absurd.     Page  125. 

That  this  subdivi^on  of  the  earth  into  two  distinct  species  of  pro- 
perty, each  of  which  is  regulated  in  its  ae  ^uisition  and  enjoyment  by 
a  code  of  laws  suitable  to  itself,  is  a  principle  of  legislation  common 
to  almost  all  the  States  of  Europe,  will  be  established  by  the  following 
authorities : 

M.  Elavier  in  his  work  On  the  G-eneral  Jurisprudence  of  Mines 
in  Qermany,  under  the  head  of  Essential  Conditions  of  good  Le^la- 
tion,  uses  die  following  language  : 

"  It  is  a  truth  which  has  been  admitted  for  a  long  time,  that  the 
preservation  and  prosperity  of  mines,  depend  essentially  on  the 
adoption  of  a  system  of  laws  calculated  to  reconcile  the  interest  of 
the  public  with  that  of  those  who  work  them.  It  is  undoubtedly  to 
reach  that  end,  in  a  manner  more  or  less  direct,  that  the  governments 
of  ancient  and  modem  nations  published  general  or  particular  regula- 
tions on  so  important  a  matter. 
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The  expression,  lihertS  des  imnes,  is  defined  by  Richard.  Legin.  des 
mines,  p.  3,  note,  as  follows:  "The  regalian  right  in  minea  (in  Ger- 
many Berg  Regal')  means  the  right  reserved  by  the  whole  State 
represented  by  the  sovereign,  to  dispose  of  auhturranoan  property  as 
a  public  property,  independent  of  the  private  ownership  of  the  land 
which  conceals  it,  and  for  the  greatest  advantage  of  society.  The 
most  general  application  of  the  regalian  right,  is  what  we  call  freedom 
of  mines,  (libertS  des  mines')  after  the  Germans  (^Berg  freyheit). 
"Freedom  of  mines — (liberty  des  mines')'  signifies  the  right 
granted  by  the  sovereign  to  every  individual,  to  partake  of  subter- 
ranean property,  by  working  (exploitant)  mineral  substances,  whether 
in  his  own  land,  or  in  that  of  another ;  but  always-  conforming,  under 
the  continual  direction  of  the  sovereign,  te  well  defined  conditions, 
capable  of  assuring  the  preservation  of  both  mineral  and  agricultural 
wealth." 

The  regalian  right  in  mines  is  defined  by  Cancrin  in  his  Droit 
Public  des  Mines  en  Mlemagne,  translated  into  French  hj  Blavier, 
p.  2,  as  follows : 

"  By  the  name  of  regalian  right  is  understood  the  right  inherent 
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in  the  sovereign  character,  and  which  rests  on  the  diatinction  to  be 
made  between  public  property  or  that  of  the  State,  and  private 
property. 

"  According  to  the  German  statutes  its  origin  appears  to  date  back 
to  the  most  remote  periods  of  mining  enterprise.  It  was  heJd  by 
Charlemagne  as  forming  an  essential  part  of  the  rights  of  the  prince. 
"  The  regalian  right  was  transferred  by  the  emperors  of  Crermany 
to  the  different  Sovereigns  of  that  country ;  and  since  then,  it  became 
for  each  one  of  them  individual  property,  which  sometimes  they 
nevertheless  enjoy  in  partnership  where  their  territories  adjoin  one 
another ;  that  common  enjoyment  is  regulated  by  particular  conven- 
tions." 

On  the  nature  of  the  regalian  right,  M.  Blavier  makes  these  re- 
marks : 

"  The  regalian  right,  from  the  exercise  of  which  results  the  liberty 
of  working  the  mines,  (  herg  freUieif)  is  based  on  the  principle  that 
mines  should  be  declared  public  properties,  because,  m  truth  they 
belong  to  no  one  in  particular,  that  they  should  be  worked  for  the  great- 
est interest  of  aU,  and  besides,  that  end  wiB  always  be  reached  more 
securely,  on  the  part  of  the  sovereign,  if  ho  works  them  himself,  or  by 
the  intervention  of  those  whose  labors  are  placed  under  his  superinten- 
dence, than  by  the  owners  of  the  soil.  That  (juestion  has  been  solved 
in  the  affirmative,  in  favor  of  the  regalian  right,  by  Mr.  Heron  de  Vil- 
lefosse,  after  having  examined  the  contrary  opinion  of  different  juris- 
consults. 

"  The  same  opinion  was  held  by  Mr.  Karsten  in  the  work  pubhshed 
by  him  in,1818,  under  the  title  of  AreUves  for  the  working  of  mines 
and  reducing  establishments. 

"  It  is  therefore  not  surprising  that  the  regalian  right  should  have 
been  confirmed  by  nearly  all  the  governments  of  the  northern  coun- 
tries.    (^  Blavier  Juris,  des  Mines,  Note,  p.  3.) 

The  existence  of  the  regalian  right  in  mines,  its  nature,  the  extent 
to  which  it  has  been  used,  and  the  mode  of  its  exercise  by  the  various 
nations  of  Europe,  have  been  fully  shown  by  M.  Heron  de  Villefosse 
in  his  great  work  on  La  Richesse  Minerale.  This  work  we  have  not 
been  able  to  procure,  but  M.  Blavier,  in  the  volume  to  which  we  have 
referred,  gives  a  summary  of  De  Villefosse's  e^os^  from  which  it 
appears  that  as  far  back  as  the   time  of  the  Athenians,  mines  were 
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regarded  as  the  property  of  the  Republic,  and  were  sold  or  based  by 
the  State.  The  same  was  the  case  in  the  Roman  Empire.  Among 
the  modern  States  of  Europe,  the  same  principle  prevails  in  Germany, 
Austria,  Upper  Saxony,  Bavaria,  Westphalia,  Hesse,  Mansfeld,  Han- 
over, Prussia,  Sweden,  Norway.  "  In  England,"  he  says,  "  gold  and 
silver  mines,  are  the  only  ones  to  which  the  regalian  right,  really 
is  applied.  The  Prince  also  reserved  to  himself  the  free  exercise  of 
that  richt,  in  regard  to  lead  mines  in  Derbyshire,  and  those  of  tin 
in  the  county  of  Cornwall."  "All  other  mines  are  considered  as 
property  inherent  in  that  of  the  soil,  and  in  consequence  of  this  prin- 
ciple every  owner  of  the  surface  may  work  them  freely  without  per- 
mission,"   &o.     {Blavier  Jurisp.  dee  Mines,   Preface  p.  Vetseq.) 

"  In  Sp^n,"  he  says,  "  the  regalian  right  is  exercised  in  different 
ways  by  the  Government. 

"  Hence  it  is,  that  it  reserves  to  itself  the  working  of  several  mines, 
and  leases  them  to  individuals  ; 

"  That  it  gave  limited  permission  to  search  for  mines,  which  never- 
theless cannot  be  put  in  operation,  unless  a  special  grant,  which  it  is 
the  duty  of  the  Superior  Council  to  make,  be  delivered  and  obtained ; 

"  That  it  disposes  of  the  products  of  certain  establishments,  buying 
them  at  a  fixed  price  ; 

"  That  it  subjects  all  those  who. undertake  the  working  of  a  mine  to 
certain  duties,  which  are  fixed  by  the  grant."  (^Blavier  Jurisp.  des 
Mines,  td  supra.) 

M.  Blavier  clearly  refers  here  to  the  law  of  Spain  of  1825,  about 
which  much  may  he  learned  from  Escriche,  and  not  to  the  Ordinance 
of 'l7S3,  intended  for  New  Spain,  and  subsequently  put  in  force  in 
other  Spanish  dominions  in  America, 

The  Pragmatica  of  Don  Alonzo  XI,  in  the  year  1383,  shows  that  at 
that  early  day  mines  were  considered  the  property  of  the  Crown. 
(  L.  IX,  Tit.  XVIH,  Law  1,  Nov.  Recop.  Halleck's  Col.  4.) 

The  law  promulgated  by  Don  Juan  I,  at  Birbiesca  in  1387  may  he 
regarded  as  the  first  Spanish  Mining  Ordinance.  It  grants  a  general 
right  of  search  m  all  lands,  whether  pubhc  or  private,  for  mines  of 
gold,  silver,  quicksilver,  and  tin  and  stones,  and  other  metals.  "  And  all 
"  that  shall  be  found  and  taken  out  front  said  mines,  shall  be  divided 
"  as  follows :  First,  there  shall  be  delivered  and  paid  therefrom  to  the 
"  person  who  has  taken  out  the  mmeral,  all  the  expenses  which  may 
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"be  incurred  in  excavating  and  extracting  it ;  and  of  tliat  wliich  may 
"  remain  after  deducting  said  expenses,  the  tliird  part  sliall  belong  to 
"  the  pemnwho  has  taken  it  out,  and  the  other  two-thirds  to  ourself." 
(iti.  II,  Til.   XVin,  lep  %  Wm.  Recap.  Balkck's  Col.  5.) 

This  law  gave  a  mere  liceme  to  search  for  and  work  mines,  and  did 
not  grant  to  the  discoverer  a  right  of  property  in  them.  Neither  was 
registry  required,  nor  did  it  define  the  sine  of  a  mine.  We  draw  the 
attention  of  the  Court  to  the  terms  of  this  Ordinance,  contrasting  so 
strongly  as  they  do  with  the  Ordinances  of  1584  and  1783,  in  respect 
to  the  right  of  property  m  mines,  granted  by  the  latter. 

The  important  law  of  Jannary  10th,  1669,  in  the  reign  of  Philip  II. 
resumed  all  grants  of  mines  of  gold,  silver,  and  quicksilver,  and  in- 
corporated them  in  the  Eoyal  Crown.  »  We  reclaim,  resume,  and  in- 
"  corporate  m  ourself  and  our  crown  and  patrimony,  all  the  mines  of 
"  gold,  and  silver,  and  quicksilver,  of  these  our  kingdoms,  in  whatso- 
"  over  parts  and  places  they  may  he,"  ic.  "  And  we  will  that  said 
"  mines  shall  and  may  henceforth  (without  any  other  act  of  seisin, 
"  laprehendon]  and  possession)  belong  to  our  said  crown  and  patri- 
"  mony,  in  accordance  with,  and  as  by  the  laws  of  these  kingdoms, 
«  and  ancient  usage  and  custom,  they  do  belong  to  us,"  &e.  "  This 
reclamation  and  incorporation  in  our  royal  patrimony,"  the  law 
declares,  "  are  not  made  with  the  object  or  purpose  that  we  alone,  or 
others  in  our  name  alone,  shall  search  for,  discover  and  work  such 
mines ;  but  as,  on  the  contrary,  it  is  our  intention  and  will  that 
our  subjects  and  citiaens  shall  participate  and  have  a  part  in  said  mines, 
and  engage  in  the  discovery  and  working  of  them  ;  therefore,  by  these 
present,"  &c.  The  law  then  proceeds  to  give  a  general  right  of 
search,  and  to  give  such  mines  as  may  be  discovered  to  the  discoverer.. 
(Lib.  IX,  Til;.  XVIII,  1.  3.    Nov.  Recop.  Halleck's  Col.  6.) 

Next  in  order  come  «ie  Mming  Ordinances  of  1.563,  known  as  the 
Ordinances  of  the  Old  Oodo,  whereby  the  King,  in  exercise  of  his 
right  of  property  ui  mines,  disposes  of  them  to  hia  subjects  on  the 
terms  and  conditions  named.  (Lib.  XUI,L.  V.,  Recop.de  OcMiOa. 
Halleck's  Col.  17.) 

These  were  succeeded  by  the  Ordinances  of  lo84,  known  as  the 
Ordmanccs  of  the  New  Code,  and  afford  a  still  stronger  instance  of 
the  exercise  by  the  Crown  of  its  right  of  properly  in  mines,  in  the 
grants  which  are  made  of  them  to  discoverers  and  workers.. 
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The  second  article  of  these  Ordinances  declares,  that,  in  order  to 
benefit  and  reward  subjects  or  foreigners  who  discover  and  work  mines 
of  silver,  "  we  will  and  command  that  they  shall  have  the  mines,  which 
shall  be  their  own  private  property  in  possession  and  ownership,  and 
that  they  shall  have  power  to  do,  and  may  do  with  the  mines  whatever 
they  can  do  with  their  own  private  property."  The  original  is  in 
these  words :  "  Querevios  y  mandamos,  que  las  hayan  y  sean  suyas 
propias  en  posesion  y  proptedad,  y  que  puedan  hacer,  y  hagan  de 
eUas  como  de  com  propia  suya."  It  is  impossible  to  devise  any 
form  of  words  which  more  clearly  conveys  a  right  of  property  in  and 
to  the  very  substance  of  a  thing. 

These  again  were  succeeded  by  the  Ordinances  of  1783,  or  the 
Mining  Ordinances  of  New  Spain.  By  them  the  .  praperty  of  the 
Crown  in  mines  is  reaffirmed,  in  these  words  :  "  Mines  are  the  prop- 
erty of  my  Royal  Crown,  as  well  by  their  nature  and  origin,  aa  by 
their  reunion,  declared  in  Law  IV,  Tit.  XIII,  Book  VI  of  the  Nueva 
Recopilacion,"  "  Without  separating  them  from  my  Royal  patrimony, 
I  grant  them  to  my  subjects  in  property  and  possession,"  &c.  (Ord. 
1783,  Tit.  V,  Arts  1,  2.    Halleck'e  Collee.  222.) 

Whatever  may  be  the  true  meaning  of  the  rcgalian  right  in  mines 
in  other  European  states,  there  can  be  no  doubt  that  in  Spain  the 
Crown  owned  the  mines  as  a  public  property,  and  on  that  basis 
disposed  of  them  to  individuals.  There  prevailed  in  Spain  and  the 
Indies,  then,  the  Uberte  des  mines — the  Bergfreyheit  of  the 
Germans — which,  we  are  told  by  Blavier  and  De  Yillefosse,  above 
cited,  is  the  most  general  and  extensive  exercise  of  the  right  reserved 
by  the  State  to  dispose  of  subterranean  property,  as  a  public  prop- 
erty, independent  of  the  private  ownership  of  the  land  which  con- 
ceals it. 

In  their  opinion  in  Chouteau  vs.  Melony,.16  How.  203,  the  Su- 
preme Court  very  truly  say,  that  whatever  difficulty  there  may  be  in 
ascertaining  what  estate  the  subject  had  in  mines,  under  the  early 
Ordinances,  yet,  "  as  to  the.  right  of  the  Crown  there  can  be  no  un- 
certainty," for,  by  Law  5,  Title  15,  Part.  2,  "  the  property  of  the 
mines  was  so  vested  in  the  king;  that  they  were  held  not  to  pass  in  a 
grant  of  land."  And  in  this  case  the  Court  also  say  of  the  Ordi- 
nances of  1783,  that  they  granted  the  mines  of  every  species 
of  metals  to  all  the  subjects  of  the  King's  dominions— that  the  mines 
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discovered  bj  Indians  were  declared  to  be,  in  respect  to  boundanes, 
on  the  same  footing,  without  any  distinction,  as  those  worked  or  dis- 
covered by  Spaniards,  and  that  much  care  was  taken  to  preserve  for 
the  Indians  their  property  in  mines.     (XXI  Curtis,  96,  97,  98.) 

In  regard  to  the  proprietary  right  of  the  Crown  of  Spain 
in  mines,  the  Supreme  Court  attach  the  same  meaning  to  the  re- 
galian  right  that  De  Villefdsse,  Blavier,  Cancrin,  De  Pooa,  Rey,  and 
other  eminent  civilians  do. 

The  regalian  right  over  mines  in  France,  was  variously  exercised 
under  the  old  monarchy.  In  1791,  the  whole  subject  of  mining  leg- 
islation was  fully  discussed  in  the  Constituent  assembly,  and  the 
debate  on  it  was  very  earnest  and  able.  We  believe  it  was  in  this  dis- 
cussion that  Mirabcau  made  his  last  speech.  The  law  passed  on  tho  28th 
July,  1791 ;  hut  it  turned  out  in  practice  to  be  very  defective,  as  it 
gave  nothing  more  than  a  license  to  mine,  and  did  not  confer  a  right 
of  property  in  tho  mine,  and  was  repealed  by  the  celebrated  law  of 
the  2-lst  April,  1810,  which  has  continued  in  force  to  this  day.  We 
shall  refer  to  it  a  littlo  further  on. 

We  now  proceed  to  point  out  some  of  the  particulars  in  which  the  laws 
relating  to  property  in  minerals,  differ  from  those  relating  to 
property  in  the  surface,  or  soil,  i 
The  two  sets  of  legal  provisions  designed  to  carry  out  the  policy  of 
a  state  in  regard  to  these  two  species  of  property,  the  surface  and  the 
minerals,  will  be  found  in  ail  codes  to  differ  in  two  important  respects : 
first,  in  what  shall  constitute  the  consideration  for  the  grant,  advanced 
by  the  individual  to  the  Prince  or  State,  or  to  whatever  person,  natu- 
ral or  artificial,  is  by  theory  of  law  the  source  of  title ;  and  secondly, 
in  the  terms  and  conditions  unposed  on  the  grantee  which  enforce  the 
policy  of  the  government  with  respect  to  the  obligations  which  the 
grantee  incurs  to  the  State  by  the  ownership  of  such  property.  The 
least  reflection  wUl  convince  us  that  these  differences  are  not  arbitrary, 
but  are  the  result  of  reason  and  necessity,  and  are  grounded  in  the 
essential  qualities  of  the  things  to  which  they  relate 

The  great  consideration  recognized  m  aU  mmmg  laws,  as  that 
whi«h  entitles  an  individual  to  a  grant  of  i  mme  is  MsrovBRY,  This 
resulte  from  the  scarcity  of  the  more  valuable  mineials,  and  from  the 
careful  concealment  wl:dch  nature  practise  in  phemg  them  in  locali- 
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ties  remote  from  those  which  she  has  assigned  to  man  for  his  habita- 
tion and  support ;  in  disguising  them  by  mixture  or  eomhination  with 
other  suhstancea ;  and  in  burying  them  from  sight  in  the  bosom  of  the 
earth. 

"  Metal"  says  Solorzauo,  "  is  a  Greek  word ;  and  some  say  it  is 
taken  from  a  verb  in  the  same  language,  which  signifies  to  seek,  or 
search  for."  Pol.  Ind.  lib.  6,  Ch.  1,  No.  15.  He,  therefore,  who 
discovers  a  mine,  is  practically  the  creator  of  so  much  wealth  as  it 
cont^ns ;  and  to  that  extent  he  enriches  the  State.  "  If  the  inven- 
tors of  arts  tending  to  the  common  benefit  of  society,"  sajs  Gamhoa, 
"  are  justly  entitled  to  rewards,  the  discoverers  of  mines,  the  precious 
metals  produced  from  which  are  the  main-sprmg  of  the  arts  and  the 
animating  spirit  of  commerce,  are  still  more  proper  objects  of  such 
encouragement.  For  rewards  so  bestowed,  besides  bemg  a  proper 
return  for  the  labor  and  anxiety  of  the  discoverers,  have  the  further 
effect  of  stimulatmg  others  to  search  for  veins  and  mmes,  on  which 
the  general  prosperity  of  the  State  mainly  depends."  (1  Heath. 
Gam.,  259.; 

Title  VI  of  the  Ordinanzas  de  MineHa,  which  treats  of  the  modes 
of  acquiring  mines,  says  in  its  first  article,  "  As  it  is  very  just 
and  proper  to  reward  with  particularity  and  distinction,  those  who 
dedicate  themselves  to  the  discovery  of  new  mineral  places,  and 
metallic  veins  which  exist  in  them,  in  proportion  to  the  merit,  import- 
ance and  utility  of  such  discovery,  I  order  and  command  that  the  dis- 
coverers of  one  or  more  muieraJ  hiUs  absolutely  new,  in  which  there  is 
no  mine  or  trial-pit  open,  may  acquire  in  the  principal  vein  which  they 
may  Select,  as  much  as  three  pertenencias,  continuous  and  uninter- 
rupted, according  to  the  measurement  which  hereinafter  shall  be  pre- 
scribed ;  and  that,  if  they  may  have  discovered  more  veins,  they  may 
have  one  pertenencia  in  each  vein." 

The  principle  that  discovery  is  the  valuable  consideration  for  a 
grant  of  a  mine,  is  recognized  throughout  all  the  laws  of  Spam, 
relating  to  the  acquisition  by  an  individual  of  a  right  of  property  in 
mines.  In  proof  of  which,  I  refer  to  the  following  laws  and  ordi- 
nances : 

1.  The  law  of  1387,  Lib.  IX,  Tit.  XVIII,  I.  %  Nov.  Recop. 
Halleck's  Collec,  5. 

2.  Law  10  January,  1559,  Lib.  9,  Tit.  18, 1.  S,  Nov.   Recop.— 
Halleck's  Col,  9. 
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3.  Ordinanaas  1563,  Arts.  1,  21,  22 ;  Lib.  6,  Tifc.  13, 1.  5,  ReCDp. 
de  CasUlla.     HaUeck's  Col.,  17,  24,  25. 

4.  Ordinanzas  1584,  Arts.  2,  17,  22,  23,  31.     Lib.  9,  Tit.  18, 1. 
4,  Nov.  Recop.     Halleek's  Col.,  pp.  70,  76,78,  79,  84. 

5.  Lib.  4,  Tit.  19, 1.  l,R«cop.  dc  Indias.     Halleek's  Col.,  130. 

6.  Lib.  4,  Tit  19, 1.  3,  Recop.  de  Indias.     Halleek's  Co!.,  132. 

7.  Lib.  4,  Tit.  19, 1.  4,  Recop.  de  Indias.     Halleek's  Col.,  132. 

8.  Lib.  4,  Tit.  19, 1.  15,  Recop.  de  Indias.      Halleek's  Col.,  139. 

9.  Lib.  8,  Tit.  11, 1.  1,  Recop.  do  Indias.     Halleek's  Col.,  164. 

10.  Ordinanzas  do  Mineria,  1783.    Tit.  6,  Art.  1.   Halleek's  Col., 
223. 

11.  Decree  of  26  January,  1811,  of  Cortez  of  Spain.      Halleek's 
Col.,  382. 

We  will  not,  at  this  place,  cite  the  laws  and  decrees  of  tiie  Mexican 
government  relating  to  the  discovery.of  quicksilver  mines.  They  are 
so  numerous  aad  important,  that  we  wiD  tieat  of  them,  in  more  immedi 
ate  connection  with  the  case,  than  these  genetal  remarks  will  permit 
Invention  or  findir^,  which  Sala  says  ^  one  species  of  occupition, 
is  declared  by  him  to  he  the  manner  m  whioh  mines  are  accimred, 
when  absolutely  now  mineral  places  aic  discovered,  or  unknown  veins 
in  known  mineral  hills.  To  the  disco-verei  ol  the  fiist,  three  perte 
nencias  are  granted  by  the  ordinances ,  ind  to  the  discoveiei  of  the 
last,  two.  But  he  who  discovers  a  new  mme,  m  a  known  \em  is  not 
considered  a  finder  (Inventor}.  Denmnceis  of  abandoned  mmes,  he 
says,  may  be  regarded  as  occupiers.  And  he  addi,  there  are  there- 
fore two' modes  of  acquirbg  mines,  the  one  being  disco^eiy  or 
finding;  the  other,  denouncement  or  occupation  (2  feihMeji  5b) 
Discovery,  as  a  source  of  title  undei  the  Spanish  law,  is  furthur 
Ulusfcrated  in  the  finding  of  treasure,  whether  of  gold,  silvei,  oi  pie 
cions  stones ;  one-fifth  going  to  the  treasury,  and  the  remainder  to  the 
discoverer.     (2  Sala  Meji.  58.) 

The  right  of  a  discoverer  of  a  mine  to  have  the  preference  in  the 
concession,  is  recognized  in  the  mining  laws  of  nearly  every  country 
in  Europe.  In  his  work  on  Mining  Laws,  Delebecque  says :  "  We 
have  seen  that  Bohemia  has  been  regarded  as  the  country,  in  Ger- 
many, where  mines  were  first  worked.  It  may  also  be  considered  as 
the  cradle  of  jurisprudence  on  the  subject.  A  confirmation  of  the 
customs  of  Iglau,  in  Moravia,  is  cited  as  the  most  ancient  legislative 
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monument.  It  is  by  the  King  of  Bohemia,  dated  in  1248,  and  has 
the  title,  Jus.  MunidpaU  et  Montanum  Iglavmse.  In  1295  ap- 
peared the  constitutiones  jmis  metalUci  Wencedat  regis.  They  were 
followed  by  some  other  laws.  Finally,  in  1548,  Ferdinand,  King  of  the 
Romana,  published  the  famous  ordinance  of  Joachimstal,  which  is 
generally  regarded  as  the  basis  of  jnoullic  law  in  Europe.  The  1st 
Art.  of  the  Ordinance  of  Joachimstal  says :  "  It  is  permitted  every 
miner  to  dig  in  any  ground  in  search  of  metals,  veins,  lodes  and  beds, 
without  hindrance  from  the  lord  and  the  proprietor  of  the  land.  He 
who  opens  a  vein  shall  ho  regarded  as  the  discoverer,  and  have  cer- 
tain rights  in  it — that  is  to  say,  the  right  to  receive  a  part  of  the 
same  vein ;  the  other  parts  of  the  vein  may  be  granted  to  the  first 
who  may  request  a  concession  of  them.  The  discoverer,  besides,  may 
ask  for  them,  for  himself.     (1  Delebecque  Legis.  des  Mines,  39.) 

The  first  article  of  the  famous  Ordinance  of  Joachimstal,  the  basis 
of  metallic  law  in  Europe,  begins  by  giving  a  general  right  of  search, 
and  by  offering  in  reward  for  discovery,  a  grant  of  the  mine  to  the 
discoverer. 

In  Hungary,  in  Saxony,  and  in  Germany  generally,  the  same 
system  prevails.  Delebecque  Leg.  des  Mines,  sec.  53,  67,  83, 154, 
225 ;  Blavier.  Jurisp.  des  Mines  en  AUemagne  tome.  1,  p.  34, 
et  seq. 

Circumstances  rarely  permit  discovery  to  be  viewed  as  a  valuable 
consideration  in  the  distribution  of  the  soil,  or  surface  of  a  country 
among  individuals.  It  applies  rather  to  the  finding  of  new  countries, 
and  is  regarded  as  a  source  of  title  to  the  nation  hj  whose  citizens 
they  are  discovered.  In  the  case  of  Johnson  v.  Mcintosh,  it  is  laid 
down  by  Chief  Justice  Marshall,  tJiat  discovery  is  the  original  founda- 
tion of  titles  to  land  on  the  American  continent,  as  between  the 
different  European  nations  by  whom  conquests  and  settlements  were 
made;     (8  Wheat.  573.) 

The  discovery  made,  then  occupation,  use,  cultivation,  all  that  is 
understood  hy  the  comprehensive  term,  Settlement,  comes  into  play, 
as  the  grand  source  of  valuable  consideration.  Such  is  the  eonsidai-- 
ation  which  underlies  the  preemption  system  of  the  United  Stntea. 
It  is  founded  in  reason,  and  in  the  nature  of  things.  Hence  the  indi- 
viduaiwho  advances,  to  the  State  such  consideration,  has  a  strong 
position  in  law,  and  is  the  peculiar  favorite  of  equity.     The  truth  of 
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this  assertion  is  copiously  illustrated  in  the  legislation  of  Congress, 
and  in  the  decisions  of  the  Supreme  Court,  in  reference  to  land  claims 
in  Louisiana  and  Florida,  derived  from  the  old  governments  of  those 
countries.  The  legislation  of  Congress  has  been  directed  solely  to 
the  recognition  of  antecedent  rights ;  and  has  been  careful  not  to  give 
any  new  ones.  ( U.  S.  v.  Reynes,  9  H       12    )     Th     {  U  M 

principles  of  decision,  established  by  law  bis  d    n  th        1  ti  n 

between  the  claimants  and  the  old  go        m  nt     a   I    t  ly  th 

application  of  such  principles  to  indivi  1  1  as  that  find  n  th 
judgments  and  opinions  of  the  Supreme  G  tintsbalt 
and  most  remote  consequences,  settlem&i  t  ler  tat  n  d  d 
by  Congress  and  the  Supreme  Court,  s  tl  al  abl  n  d  at  n 
^ven  by  the  individual  to  the  State,  wh  1  aff  t  h  n  n 
of  the  latter,  that  in  good  faith  it  cannot  thlllttl  Ih  p  {1 
underlies  all  the  legislalaon  of  Congre  1    11  th    d  f  th 

Supreme  Court  on  this  subject. 

The  full  force  and  true  merit  of  discovery,  viewed  as  a  valuable 
consideration  given  by  the  individual  to  tlie  State,  is  recognized  hy  the 
Federal  government  in  its  legislation  on  the  guano  islands.  At  the 
discretion  of  the  President,  such  guano  islands  as  are  discovered  by 
citizens  of  the  United  States,  may  be  considered  as  appertiuning  to 
the  United  States  ;  and  the  discoverer  may  be  allowed  at  tfce  pleasure 
of  Congress,  the  exclusive  right  of  occupying  such  island  for  the  pur- 
pose of  obtaining  guano.  (Brightley's  Dig.  301.)  Discovery,  in  this 
law,  is  regarded  not  only  as  the  foundation  of  the  nation's  right  of 
sovereignty  and  jurisdiction  over  the  islands,  but  also  as  a  valuable  and 
sufficient  consideration  for  the  transfer  by  the  nation  to  the  individual 
discoverer,  of  the  proprietary  interest  in  the  material  which  alone  is 
supposed  to  give  the  least  value  to  such  islands. 

Between  the  discovery  of  a  mine,  and  the  invention  of  a  useful  ma- 
chine, there  is  a  striking  analogy,  both  as  respects  the  benefit  they 
confer  on  the  community,  and  the  right  to  their  fruits  which  accrues 
to  the  discoverer  and  inventor.  The  right  of  property  in  the  inventor 
are  acknowledged  and  protected  by  the  laws  of  the  United  States. 
Gamboa,  who  represented  Spanish  thought  on  this  subject,  and  who 
wrote  in  the  spirit  of  the  law  by  which  this  case  is  to  be  decided,  was 
of  .the  opinion  that  the  discoverers  of  mines  are  still  more  worthy  of 
reward  than  the  inventors  of  useful  arts. 

If  it  is  true  that  the  land  system  of  the  United  States  ia  the  best 
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■which  any  nation  has  ever  adopted  to  secure  the  speedy  and  thorough 
settlement  of  vast  unoccupied  tracts  of  land,  it  is  equally  true  that 
the  mining  law8  of  Spain,  which  are  believed  to  have  reached  their 
greatest  perfection  in  the  Ordinancea  of  178S,  are  cert^nly  as  good 
as  any  that  were  ever  framed  to  promote  the  discovery  of  mines,  and 
th§  full  and  rapid  development  of  the  mineral  resources  of  a  country. 
D.  Lucas  Alaman  in  his  history  of  Mexico,  Vol.  I,  p.  61,  says,  "  The 
Ordinances  which  were  framed  and  published  on  the  22d  of  May,  1783, 
proposed  by  the  I'ribunal,  and  grounded  upon  what  Gamboa  had  said  in 
bis  Commentaries  on  the  ancient  Ordinancea,  are  a  model  of  prudence 
and  knowledge,  and  a  glorious  monument  of  tho  wisdom  of  Velasquez, 
and-of  the  Minister  D.  Jose  Ualvez,  who  was  visitor  of  New  Spain, 
and  afterwards  general  minister  of  the  Indies,  with  the  title  of  Marquia 
of  Sonora."  In  the  land  system  of  the  United  States,  and  in  the 
Mining  laws  of  Spain,  then,  we  may  be  said  to  have  examples  of  the 
most  perfect  legal  provisions  for  carrying  out  the  true  policy  of  States 
in  reference  to  the  acquisition,  use,  and  disposal  by  individuals  of  the 
two  species  of  things  which  compose  the  earth's  substance,  and  which 
are  the  foundations  respectively  of  most  of  what  is  called  wealth.  In 
the  first  of  these,  the  great,  leading,  valuable  consideration  which  the 
State  requires  fi-om  the  individual,  is  settlement ;  in  the  second,  it  is 
discovery.  In  both,  reason  and  fruth  have  been  consulted.  Indeed, 
these  systems  are  founded  in  necessity,  and  grow  out  of  the  essential 
qualities  of  the  things  on  which  they  are.  designed  to  operate. 

The  experience  of  more  than  half  ft  century  has  exhibited  to  us  the 
value  of  our  land  system,  and  rendered  us  familiar  with  its  sound 
theory  and  great  results.  We  know  the  system  thoroughly  in  aU  its 
parts  and  workings.  We  appreciate  fullytihe  magnitude  of  the  objects 
it  proposes  to  accomphsh ;  the  wisdom  of  the  means  it  employs  to  secure 
them ;  and  the  grandeur  of  the  results  it  has  successfully  achieved. 
The  system  has  attained  all  its  ends,  and  in  fact,  exceeded  the  most 
sanguine  expectation  of  its  founders.  For  it  has  created  nations,  and 
untold  wealth,  within  a  period  so  marvelously  short,  that  the  world  is 
astonished  at  our  mighty  progress. 

But  to  any  system  of  law  which,  regarding  minerals  as  a  species  of 
property  distinct  from  the  surface  or  soil,  and  as  the  greatest  source 
of  national  wealth,  designs  so  to  regulate  their  acquisition,  uso  and 
disposition  by  individuals,  as  best  to  promote  their  discovery  and  devel- 
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opment,  the  people  of  the  United  States,  save  only  in  California,  Ore- 
gon and  Utah,  are  utter  strangers.  Oo  the  other  hand,  it  was  with 
laws  having  precisely  these  ohjects,  that  the  Spanish  mind  was  most 
familiar.  "  Spain,  by  a  very  singular  fatality,"  says  Gibbon,  "  was 
the  Peru  and  Mexico  of  the  old  world.  The  discovery  of  this  rich 
western  continent  by  the  Phcenicians,  and  the  oppression  of  the  sim- 
ple natives,  who  were  compelled  to  labor  in  their  own  mines  for  the 
benefit  of  strangers,  forms  an  exact  type  of  the  more  recent  history 
of  Spanish  America.  The  Phoenicians  were  acquaint«d  only  with 
the  sea  coast  of  Spain ;  avarice,  as  well  as  ambition,  carried  the 
arms  of  Rome  and  Carthage  into  the  heart  of  the  country,  and 
almost  every  part  of  the  aoii  was  found  pregnant  with  copper,  silver 
and  gold.  Mention  is  made  of  a  mine  near  Carthegena,  which  yielded 
every  day,  twenty -five  thousand  drachms  of  silver,  or  about  £300,000 
a  year.  Twenty  thousand  pounds  weight  of  gold,  was  annually 
received  from  the  Provinces  of  Aaturia,  Gallicia  and  Lusitauia."— 
(1  Bohn's  Gib.,  204.) 

In  treating  of  the  mineral  wealth  of  Sp^n,  Gamboa  says,  "  In  the 
history  of  the  Maccabees,  where  the  great  power  of  the  Romans 
is  described,  it  is  mentioned  aa  one  of  their  mighty  acts  in  Spain,  that 
they  had  made  themselves  masters  of  the  rich  ores  of  gold  and  silver. 
From  no  other  country  (according  to  Fray  Juan  de  la  Puente,  who 
cites  Solinus,  Pliny,  Lucius  Florus,  Strabo,  Posidonius,  Polybius, 
Aristotle,  Diodorus  Sicuius,  Herodotus,  and  other  Greek  and  Latin 
authors,)  could  so  great  an  abundance  of  these  rich  ores  be  pro- 
duced." *  *  *  "It  is,  however,  quite  enough  to  look  at  our  laws 
and  ordinances,  by  which  it  appears,  that  the  reason  of  Philip  II. 
annexTng  the  mines  to  the  royal  patrimony  was,  that  it  had  been 
understood  from  of  old,  that  they  were  very  rich  and  abundant"  * 
«  •  "  The  practice  of  this  important  branch  of  industry  first  fell 
into  disuse,  either  from  the  continual  exercise  of  arms,  or  from  the 
difficulties  of  mining,  and  the  poorness  of  the  ore ;  and  then,  the  dis- 
covery of  the  New  Worid  supervening,  Spm  became  altogether  neg- 
lected, and  her  mines  were  filled  in  and  lost,"  And  in  another  place, 
■speakmg  of  the  trade  of  Spain,  he  says,  "  All  which  profits  have 
their  source  in  the  specie  of  the  Indies,  and  principally  in  the  four- 
teen millions  of  hard  dollars,  annually  coined  in  the  great  mint  at 
Mexico.      No  monarchy  Tiut  our  own,  is  adorned  with  grandeur  like 


>yGooglc 


this ;  much  les3  can  any  other  soveruign  boast  of  so  great  an  extent 
of  empire  as  ours ;  sincerely  do  I  wish  it  could  he  peopled  with  a 
greater  number  of  Spaniards,  to  bring  into  civilization  the  large  space 
yet  remaining  unreclaimed  in  that  vast  continent."  *  *  «  "  'ite 
trade  of  Spain,  then,  ultimately  sweeps  off  the  whole  of  the  rich  pro- 
duce of  the  mines,  but  not  till  it  has  served  to  support  numerous  vil- 
lages, towns  and  cities,  extended  over  a  vast  apace  from  east  to  west, 
and  from  north  to  south,  exclusive  of  the  missions  and  remote  posts. 
And  if,  notwithstanding  all  this,  the  Spaniards  are  to  be  called  the 
Indiana  of  other  nations,  he  it  so ;  but  let  them  not  be  deterred  by  the 
apprehension  of  being  visited  with  this  appellation,  from  fervently 
praying  for  many  future  Columbuses,  Oortezes  and  Pizarros,  to  exalt 
the  lustre  of  their  national  fame,"  (Gam.  Com,  chap.  Ill,  Nos,  7,  8, 
12,  18, 19.) 

In  treating  of  the  precious  metals  derived  by  Spain  from  the  mines 
in  America,  as  connected  with  the  wealth  and  grandeur  of  the  Empire, 
Solorzano  remarks:  "Now  as  I  am  about  printing  this,  there  has 
come  into  my  hands  a  sensible  paper,  written  as  it  seems  by  a  minister 
or  secretary  of  the  King  of  Denmark,  in  which,  answering  some  un- 
founded reasons  with  which  the  French  party  in  the  present  Congress 
of  Munster  attempts  to  depreciate  the  glory  and  power  of  Spain,  and 
to  prove  that  it  is  about  to  fall,  says :  it  is  such  that  there  may  be  ap- 
plied to  it  the  words  of  the  poet  respecting  Niobe  :  Mayor  soi  que  ha 
rfflfios  de  fortuna,  pues  aunqite  quite  mueho,  mas  me  qiieda.  And 
this  was  soon  proven,  for  the  news  reached  the  same  Congress  of  the 
arrival  of  the  galleons,  which  brought  to  our  king  mors  money 
thaji  the  revenues  of  France  and  Sweden,  and  all  their  kingdoms 
would  amount  to  in  ten  years !  But  why  are  particular  proofs 
required  in  a  matter  so  notorious,  which  all  the  kingdoms  of  Europe, 
and  even  of  Asia  confess,  and  have  generally  felt  ?  for,  as  Father 
Escribano  says,  if  anything  proves  such  wealth,  it  is  the  various  tricks 
to  which  they  have  resorted  to  get  them  away  from  us ;  a  point 
in  which  the  learned  jurisconsult,  Alonzo  Carranza,  blaming  in  this 
respect  our  want  of  care,  and  proposing  means  to  remedy  it,  affirms, 
that  since  the  Indies  were  discovered,  there  have  left  Spain.more  than 
fifteen  hundred  millions,  without  the  smallest  part  returning  :  a  thing 
greatly  to  be  regretted ;  for,  as  I  have  said  in  another  place,  we  ought 
to  apply  all  our  study  and  genius  to  bring  about  the  opposite  result. 
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And  it  ia  well  known,  and  France  even  boasts  of  it,  that  she  has  been 
totally  wanting  in  these  precious  metals  since  tlie  reign  of  ifa  King 
Henry  IV,  who  used  to  aay,  according  to  Pedro  Mateo  and  Tomaa 
Lancio;  ridiculing  our  want  of  care,  that  he  did  not-  requir&  to  have 
them,  aa  the  Spaniards  were  his  dehtora  and  tributaries,  and 
that  he  was  npt  obliged  to  seek  them  of  us,  as  we  collected  and 
brought  to  him  each  year  more  than  four  millions.'"  (Solorzano  Pol. 
Ind.  Book  VI,  Ch.  I,  Nos.  12,  13.) 

It  is  therefore  clear  that  whatever  in  reality  may  be  the  effect 
of  great  mines  of  the  precious  metals  on  the  welfare  of  States, 
the  Spaniards  shared  the  opinion  of  manldud  from  remote  antiquity, 
in  regarding  them  as  the  greatest  source  of  national  wealth,  and 
strength  and  grandeur.  In  connection  with  this  subject,  it  is  worthy 
of  remark  that,  although  the  speculations  of  political  economists  have 
recently  led  to  the  establishment  of  many  propositions  respecting  the 
true  elements  and  sources  of  the  wealth  of  nations,  which,  now  that 
they  are  demonstrated,  we  wonder  should  ever  have  been  doubted,  yet 
in  the  debates  of  statesmen,  and  in  the  discussions  of  philosophers  j-e- 
specting  them,  the  source  most  prolific  in  fallacies  and  errors,  the 
prejudice  which  served  most  to  obscure  the  light  of  truth,  was  the 
idea  that  wealth  consisted  in  the  precious  metals  only,  and  that  legis- 
lation should  so  direct  the  afiairs  of  trade  as  to  cause  the  greatest  ac- 
cumulation of  gold  and  silver  in  a  nation.  In  the  preliminary  remarks 
to  his  work  on  political  economy,  Mr.  Mills,  speaking  of  the  Mercantile 
system,  says :  "  While  this  system  prevailed,  it  was  assumed,  either 
expressly  or  tacitly,  in  the  .whole  policy  of  nations,  that  wealth  con- 
sisted solely  of  money ;  or  of  the  precious  metals,  which,  when  not 
already  in  the  state  of  money,  are  capable  of  being  directly  converted 
into  it.  Accordbg  to  the  doctrines  then  prevalent,  whatever  tended 
to  heap  up  money  or  bullion  in  a  country,  added  to  its  wealth ;  what- 
ever sent  the  precious  metals  out  of  it,  impoverished  it."  And 
in  another  place  he  remarks,  that,, although  the  doctrine  that  money 
is  synonymous  with  wealth,  seems  too  preposterous  to  be  thought  of  aa 
a  serious  opinion,  let  no  one  feel  confident  that  he  should  have  escaped 
the  delusion  if  he  had  lived  at  the  time  when  it  prevailed.  We  can 
surely  pardon  the  Spaniard,  for  holding  in  common  with  the  wisest 
statesmen  and  profoundest  thinkers  in  the  world,  down  to  the  latter  part 
of  the  last  century,  the  opinion  that  wealth  consisted  in  the  precious 
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mefals  only  ;  and  we  can  easily  percem  how  that  belief  became  the 
guiding  thought  and  animating  spirit  ot  legislation  respecting  the 
mineral  wealth  of  his  country. 

We  can  offer  no  better  illustration  ot  tho  estimation  in  which  her 
mineral  resources  were  held  by  Spain,  relative  to  the  surface  or  soil, 
than  by  referring  to  the  remarkable  fact  that,  while  the  Spanish  Codes 
are  filled  with  ordinances  intended  to  stminlato  the  discovery  of  mines, 
and  the  development  of  mineral  wealth,  yet,  with  the  exception  of  the 
laws  relating  to  the  establishment  of  pueblos,  there  was  no  legal  pro- 
vision for  the  distribution  of  the  Realengas,  or  government  lands, 
among  her  subjects,  although  Spain  owned  in  the  Americas,  vast  unoc- 
cupied tracts  of  the  truest  lands  ui  the  world. 

The  mining  laws  were  to  Spanish  America,  what  the  pre-emption 
laws  are  to  ourselves.  They  contained  the  system  upon  which 
depended  the  successful  deveiopment  of  what  was  regarded  as  the 
greatest  element  of  wealth,  both  national  and  individual.  Their  appli- 
cation, day  after  day,  for  centuries,  to  the  practical  affairs  of  mining 
over  the  vast  regions  where  they  prevailed ;  the  numerous  decisions 
of  courts  on  questions  arising  under  them ;  the  arguments  of  counsel 
and  the  commentaries  of  learned  and  practical  men,  must  have  cleared 
up  all  obscurities,  settled  ah  doubts,  and  caused  them  to  be  thoroughly 
understood  and  appreciated,  as  well  in  their  general  principles,  as  in 
their  numerous  and  mmute  details. 

The  System  of  the  Spanish  Miniytff  Laws. 

To  such   an   understanding  of  these   laws  we  must  endeavor  to 

arrive.     The  system  of  the  Spanish  mining  laws,  is  very  plain.     Its 

analysis  is  easily  made,  by  considering  what  were  its  intended  results, 

and  what  the  means  adopted  to  bring  them  about. 

The  object  of  the  various  mining  ordinances  of  Spain,  was  to  stim- 
nlato  and  promote  to  the  utmost  extent,  the  discovery  ot  mines,  and 
the  development  of  their  riches. 

Tho  riteans  adopted  to  stimulate  discooem,  was  to  give  to  the  dis- 
coverer the  mine  he  might  discover,  the  State  reserving  for  itself  a 
small  part  of  its  products.  The  means  by  which  the  development  of 
the  riches  ot  discovered  mines  was  secured,  consisted  m  making  the 
eontinnance  of  the  right  of  property  in  the  mine,  dependent  on  work- 
ing it,  to  the  extent  and  in  the  mode  prescribed  by  law. 
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It  ia  to  these  two  results,  discovery  and  development,  that  the  maia 
provisions  of  the  mining  laws  of  Spain,  and  indeed  of  those  of  all  the 
States  of  Europe  that  have  such  laws,  are  directed.  Discovery  ]s  the 
valuable  consideration  for  the  grjnt  of  the  right  of  property  in  the 
first  place,  development  according  to  prescribed  ndes,  the  condition 
of  the  continuance  of  that  right. 

It  is  with  discovery,  as  the  valuable  consideration  of  the  grant,  that 
we  are  concerned  just  here.  So  clearly  does  this  principle  result  from 
the  nature  of  things,  that  a  man  of  ordinary  intelligence,  ignorant  of 
the  laws  and  customs  hy  which  the  suhject  has  been  regulated  in  the 
various  nations  of  the  earth,  would  be  led  to  it  by  reason. 

For  in  the  eye  of  reason,  discovery  is  practically  and  for  all  the 
uses  of  society,  treoiiora.  It  finds  what  was  concealed.  It  makes  known 
what  was  unknown.  It  increases  the  aggregate  wealth  of  communi- 
ties, and  subjects  to  the  use  of  man,  that  which,  while  undiscovered, 
might  as  well  not  have  existed. 

The  System  of  California  Mining-  Laws. 

It  is  interesting  to  observe  how  by  the  cooperation  of  Congress,  of 
the  State  of  California,  and  of  its  miners,  the  system  of  the  Spanish 
Minmg  Code  has  been  adopted  among  us.  Congress  has  played  a 
negative  part,  it  is  true,  but  in  its  careful  abstinence  from  legislation, 
we  recognize  the  great  principle,  that  the  system  of  law  for  the  settle- 
ment of  unoccupied  lands,  the  great  pre-emption  system  of  our  coun- 
try, which  has  built  up  so  many  States,  is  declared  by  Congress  to  he 
unsuitable  to  the  pubKc  mineral  lands  of  California.  The  philosophy 
of  settlement  does  not  apply  to  them.  They  must  be  regulated  by 
other  principles ;  they  must  be  brought  under  another  system. 

That  system,  furnished  by  the  miners  of  California,  who  alone  of  all 
the  people  in  the  United  States  are  capable  of  making  one.  Congress 
quietly  permits,  while  the  State  of  California  adopts  it,  legalizes  it, 
enforces  it. 

The  usages  and  regalatjons  of  each  mining  locality,  establish  the 
principles  and  rules  by  which,  according  to  the  laws  of  thfe  State,  all 
disputes  concerning  mining  claims  are  to  be  decided.  They  determine 
how  mines  are  to  be  acquired,  and  impose  the  terms  on  which  their 
continued  enjoyment  depends.  Thus  the  mmers  make  their  own 
laws  regulating  the  rights  of  discoverers,  the  dimensions  of  mines, 
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what  shall  te  held  a  sufficient  working,  and  what  an  abandonment. 
They  are  the  real  legislators,  by  whom  all  the  rules  which  govern  the 
acquisition,  the  enjoyment,  the  working,  and  the  forfeiture  ot  mines 
by  individuals,  in  the  richest  mininj  country  in  the  world,  have  been 
made  for  many  years.  These  laws  are  the  basis  of  title  to  a  property 
which  is  distributed  among  tons  of  thousands  of  men,  which  during 
the  last  eleven  years  has  yielded  between  seven  and  eight  hundred 
millions  of  income,  and  which  at  this  day  is  as  productive  as  ever. 

Such  is  our  system.  It  is  not  only  an  excellent  one,  but  the  best 
that  can  be  devised.  Throughout  the  length  and  breadth  of  this  land, 
year  after  year,  in  aU  places  and  modes  of  utterance,  from  the  bench 
and  the  bar,  from  all  the  Departments  of  our  Slate  Government,  from 
the  press  of  the  Union,  from  the  halli  of  Congress,  and  from  the 
mouths  of  our  conntrymen  everywhere,  have  proceeded  eulogies  on 
the  mining  system  of  California,  with  whose  superb  results  we  chal- 
lenge the  admiration  of  the  world. 

The  system,  in  truth,  is  as  near  perfection  as  can  be.  It  has  but 
one  fault.  It  is  a  vast  system  of  trespass,  attended  by  the  spoliation, 
waste  and  destruction  of  the  property  of  the  United  States.  Sanc- 
tioned by  the  laws  of  this  State,  and  by  the  principles  of  natural  ju^ 
tice ;  commended  by  the  moral  sense  of  mankind,  by  considerations 
of  the  soundest  policy,  and  by  precedents  of  tried  virtue ;  fostered  by 
Congressional  inaction,  and  by  a  sort  of  ksy,  let  alone,  unauthentic 
adoption  as  it  has  been  considered,  it  exists  only  by  the  nonfeasance 
ot  the  President  of  the  United  States,  who  in  permitting  it,  himself 
violates  the  law.  But  when  his  potent  rod,  in  evil  day,  waves  round 
this  coast,  the  fortune  of  every  miner  will  be  annibdated,  and  Oalifor- 
nia  will  be  locked  m  the  stony  fetters  of  a  univeiual  injunction. 

That  the  miners  of  Cahfornia  should  have  no  right  to  their  mines ; 
that  the  laws  of  the  land  should  point  to  their  fancied  acts  of  dominion, 
as  to  the  vastest  trespass  in  history,  and  that  Courts  of  equity  should 
declare  them  to  be  acts  of  waste  and  spoliation ;  that  the  great  miiimg 
property  of  California  should  be  UUai  of  Congressional^  sloth,  and 
Executive  non-feasance ;  presents  a  condition  of  law  unknown  to  any 
people  who  have  have  advanced  one  step  out  of  barbarism,  or  broken 
the  first  link  in  the  chain  of  absolute  slavery.  That  such  things 
should  be,  is,  as  declared  by  the  Legislature  of  this  State,  "  an  out, 
rageous  vioktiotf  of .  the  principles  of  ti:ee  government."     The  basest 
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tenure  of  the  feudal  timea,  was  not  so  base  as  this.  The  meanest  vil- 
lein, who  cringed  before  his  lord  in  the  shadow  of  the  caatle  wall, 
might  invoke  the  protection  of  the  law,  for  what  was  his.  But  when 
Mr.  Attorney  General  directs  Mr.  District  Attorney  to  file  his  declar- 
ation in  ejectment,  and  his  bill  in  chancery  for  an  injunction  against 
any  miner  on  the  public  land  in  Oahfornia,  there  is  no  law  to  protect 
him,  but  only  revolution  and  the  subversion  of  law. 

Any  person  in  the  least  familiar  with  the  provieiona  of  the  Mining 
Codes  of  the  various  States  of  Europe,  even  the  most  despotic,  must 
perceive  the  anxious  care  with  which  discoveries  are  encouraged,  and 
how  liberally  they  are  rewarded.  No  government  in  Europe,  except 
perhaps  some  small  principalities,  monopolizes  its  minerals.  On  the 
contrary,  they  all  grant  them  to  their  subjects,  whose  rights  of  prop- 
erty are  surrounded  by  every  guaranty  and  safeguard  of  law.  It  has 
been  reserved  for  the  government  of  the  United  States  to  lock  up 
"the  all  worshipped  ore,  and  precious  gems,"  where  nature  plaoed 
them,  and  to  prohibit  its  citizens  from  enjoying  and  developing  the 
wealth  with  which  a  bountiful  Providence  has  endowed  the  "  noble 
region  of  the  subterranean  world." 
I  beg  to  be  pardoned  this  digression. 

Never  was  there  in  any  population  a  greater  proportion  of  intelli- 
gent, honest  and  practical  men,  than  might  be  found  among  the  miners 
of  California  any  time  during  the  hist  ten  years.  They  were,  for  the 
most  part,  in  the  vigor  of  life. ,  The  dangers  and  expenses  attending 
their  emigration  prove  that  they  must  have  been  among  the  most 
resolute  and  active  spirits  of  the  age,  whose  previous  success  in  life 
afforded  them  the  means  of  further  enterprise  and  adventure.  They 
brought  with  them  to  Cahfornia  that  respect  for  law  and  human  rights, 
that  facility  for  acting  in  masses  according  to  common  consent,  and 
that  practical  acquaintance  with  the  art  of  legislation,  pecuhar  to  a 
people  who  have  been  long  experienced  in  self  government.  The 
legislation  of  such  a  class  of  men,  on  a  subject  with  which  tbey  are 
engaged  as  a  business  and  which  they  thoroughly  understand,  even 
in  its  most*  minute  details,  is  certainly  entitled  to  great  consideration. 
In  it  we  may  confidently  look  for  sound  principles,  for  fair  and  useful 
provisions,  and  for  perfect  adaptation  to  the  actual  circumstances  of 
the  country.  Nor  will  we  be  disappointed.  Their  legislation  is 
simple,  practical  and  just.     Ifc  is  founded  on  certain  general  principles 
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which  reason  anct  the  common  sense  of  mankind  recognise  as  true  and 
equitable.  It  is  made  for  the  masses  and  secures  equality.  It  gives 
no  privilege  where  there  is  not  corresponding  merit, 

I  have  adverted  to  the  legislation  of  the  miners  of  California,  to 
the  character  of  our  mining  population,  and  to  their  peculiar  fitness 
for  making  laws  on  the  subject  of  mining,  with  the  view  of  drawing 
attention  to  the  fact,  that  in  all  the  regulations  in  all  the  mining  local- 
ities of  this  State,  without  exception,  discovery  is  regarded  as  the  fun- 
damental ground  of  title — as  the  valuable  consideration,  given  by  the 
individual  to  the  community,  for  the  right,  exclusively  to  enjoy,  and 
freely  to  dispose  of  the  thing  which  he  has  found. 

II.  The  second  difference  between  the  two  sets  of  legal  provisions 
relating  respectively  to  the  surface  and  the  minerals,  will  be  found  in 
the  terms  and  conditions  imposed  on  the  grantees  respectively,  by  whieh 
the  polieg  of  the  Government,  with  reject  to  the  obUgatioTis  which 
thet/  incur  to  the  State,  ly  the  ownership  of  such  property,  is  declared 
and  enforced, 

I  do  not  propose  to  enter  upon  a  review  of  the  various  burdens  and 
charges  imposed  by  Governments  on  the  owners  of  the  surface  or  soil 
of  a  country.  These  have  varied  with  the  world's  epochs ;  with  the 
internal  peculiarities  of  each  country ;  with  the  character  and  habits 
of  surrounding  nations ;  with  advancement  in  civilization ;  and  with 
the  progress  of  States  in  the  art  of  Government.  In  aO  countries, 
not  absolutely  barbarous,  land  baa  entailed  on  its  owners  certain  pecu- 
liar obligations  to  the  State.  Perhaps  under  no  other  known  system 
have  such  obligations  been  so  strongly  marked  and  defined,  so 
thoronghly  incorporated  into  the  very  foundations  of  government, 
and  so  rigidly  enforced,  as  under  the  Feudal  system.  During  the 
feudal  ages,  it  has  been  tru]y  s^d,  man  was  land.  When  we  say  that 
the  Feudal  system  is  the  name  of  that  policy  which  generally  prevailed 
in  modern  Europe,  with  regard  to  the  obligation  of  the  individual  to 
the  State,  resulting  from  the  ownership  of  the  surface  or  soil,  we  have 
given  a  very  fair  definition  of  the  system,  if  not  a  complete  one. 
This  remark  is  intended  to  exemplify  the  groat  importance  of  these 
obligations;  to  show  how  closely  they  bound  the  individual  to  tho 
State ;  with  how  large  an  inlet  they  entered  into  and  formed  the  reason 
and  system  of  the  laws  which  determined  and  moulded  tho  rights  of 
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property ;  how  they  underhid  the  ai-quicition  of  property  by  the  indi- 
vidual, and  were  tl  e  \ery  hfe  and  soul  of  jts  continued  enjoyment  by 
him ;  and  how  his  lefusal  to  abide  by  and  perform  the  conditions  of 
his  grant,  in  which  these  ohhgitions  were  embodied;  how  even  his 
simple  denial  of  thtir  existence,  was  attendt.d  by  a  forfeiture  of  his 
right  of  property 

In  later  days,  the  purposes  which  were  ''ul  served  by  the  charges 
inposod  on  the  ownership  of  the  b  d  arc  founl  to  be  better  answered 
by  taxation.  For  this  reason  the  immediate  lelation  between  the 
right  of  property  m  the  soil,  and  the  Go^emment  of  the  State,  in  most 
countries  has  ceaaed  The  obligat  ons  resulting  from  the  ownership  of 
land  are  no  longei  exhibited  m  manifold  perscnal  services.  Land  no 
longer  sends  forth  nclle,  and  km^ht  anl  stjmre,  and  sturdy  yeo- 
man, to  do  its  stifulatel  duty  to  the  State  The  owner  of  land  no 
longer  examines  his  hreve  ttstafum,  to  see  what  services  he  is  bound  to 
render  his  Sovereign  in  payment  of  the  land  he  owns— upon  which 
the  further  enjoyment  of  his  right  of  pioperty  m  it  depends.  Taxa- 
tion has  superseded  this  clum«y  machinery  of  feudalism,  and  for  all 
practical  purposes  has  mtde  the  r  wnei'ihip  of  the  soil  allodial.  What 
remains  of  Tenme  m  England  anl  the  Unitud  States,  scarcely  extends 
beyond  the  mere  theory  of  the  deraignment  of  title  to  land  from  some 
remote  Oonqueetor,  real  or  imaginary,  under  whom  it  is  still  consid- 
ered as  holden. 

For  this  reason,  the  continual  dependence  of  the  right  of  property 
in  the  soil,  on  the  performance  by  its  owner  of  the  conditions  upon 
which  he  received  it  from  the  State,  and  its  continual  liability  to  foi^ 
feiture,  at  any  moment,  for  breach  of  those  conditions,  which  are  two 
essential  modifications  of  the  right  of  property,  under  the  feudal  law, 
have  in  a  great  measure  been  lost  sight  of,  and  have  long  since  ceased 
to  have  any  practical  operation  or  value.  Indeed,  so  entirely  were 
these  principles  overlooked  by  Judge  Thompson,  m  examining  the 
question  of  jurisdiction,  that  he  could  not  bring  his  mind  to  conceive 
how  the  right  to  property  in  land  could  coexist  with  such  terms  and 
conditions -as  were  imposed  by  the  laws  of  Spam  on.  the  owners  of 
mines.  These  terms  and  conditions,  be  it  observed,  were  neverthe- 
less very  appropriate,  very  simple,  and  very  easily  complied  with. 
They  accord  in  aU  respects  with  the  nature  of  such  property.  They 
stimulate  its  productive  enjoyment  by  the  owner,  and  help  him  to  all 
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of  its  ueea,  ioatead  of  preventing  or  embarrassing  hia  operations. 
They  are  not  so  numerous,  or  complicated,  o?  onerous  as  the  condi- 
tions upon  which,  by  the  feudal  law,  the  vassals  of  the  Crown  held  their 
gi-eat  estates.  For  a  starting  point,  take  Doomsday  Book,  and  in 
continuation,  Dugdale's  Peerage,  and  you  will  find  in  grants  and  for- 
feitures, a  history  of  all  the  land  in  England.  Follow  up  the  titles  of 
the  Korthumberhnds,  of  the  Arundels,  and  the  Norfolks,  and  you 
will  find  them  fdl  of  wars,  attainders  beheadmgs,/o//ei'iiwes.  Thero 
is  nothing  which  so  repeatedly  suggests  itself  to  the  reader'  of  feudal 
history,  is  the  jrecarious  tenure  of  hfe  and  hnd  m  those  stern  times. 
If,  as  Julge  Thompson  argues,  there  be  m  land  the  essential  quahty 
that  the  right  of  piopertyin  it  cinnit  behdd  by  a  piecarious  tenure; 
and  if,  piir^  img  his  logi^,  whatever  is  held  by  a  precarious  tenure, 
cannot,  foi  the  leascn  that  it  is  so  held  be  land,  I  cin  prove  by  Hume's 
History,  that  the  law  of  England  does  not  recognize  any  such  subject 
of  property  as  land. 

.While  speaking  of  the  system  of  the  Spanish  mining  laws,  I  said  its 
objects  are  two ;  1st.  The  discovery  of  mines ;  2d.  Their  develop- 
ment. That  diseovei^  is  the  valuable  consideration  for  the  grant  of 
the  right  of  property,  in  the  first  place ;  and  development  according  to 
prescribed  rules,  tho  condition  of  the  continuance  of  that  right. 

I  am  now  attempting  to  show  the  difference  between  the  two  codes 
of  laws,  which  detenaine  respectively,  the  right  of  property  in  the  sur- 
face, and  the  right  of  property  in  minerals,  in  regard  to  the  conditions 
upon  which  the  continued  existence  of  those  rights  depend. 

The  nature  of  the  surface  or  soil,  is  such  as  respects  its  uses,  and 
the  means  by  which  it  may  be  made  productive,  as  not  to  require  legal 
supervision  or  direction.  Even  in  feudal  times  the  obligations  of  this 
species  of  property  to  the  state,  were  not  imposed  with  a  view  to  its 
development,  or  increased  productiveness.  For  the  uses  of  the  soil 
are  so  manifold,  its  conveniences  so  great,  its  products  ao  certain,  and 
its  cultivation  so  simple  and  easy  a  task,  that  it  has  never  been  deemed 
the  policy  of  any  state,  to  insert  in  grants  of  such  property,  conditions 
of  development.  Therefore  a  feud,  which  was  a  clumsy  business 
transaction  between  the  King  and  his  subjects — a  continuing  barter 
between  the  crown  and  the  vassal,  of  land  for  service,  finds  all  its  pur- 
poses much  better  answered  by  taxation. 

Not  so  with  mineral  property,  for  obvious  reasons. 
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To  stimulate  the  search  after  mines,  discovery  is  rewarded  by  title. 

But  what  benefit  to  the  Royai  treasury  would  be  the  discovery,  un- 
less the  proper  officer  of  the  Crown  were  notified  of  it.  For  if  it 
were  worked  clandestinely,  the  King  would  be  defrauded  of  his  pre- 
scribed portion  of  the  metals. 

For  this  reason,  the  discoverer  is  required  to  make  known  his  dis- 
covery to  the  officer  designated  by  law  for  that  purpose. 

This  notification  of  the  fact  of  discovery,  is  called  the  registry  of  a 
mine. 

Again,  of  what  benefit  to  the  Royal  treasury,  or  to  the  State  at 
large,  would  be  mere  discovery  and  registry,  unless  they  were  followed 
by  the  development  of  the  mine. 

Hence  development,  the  great  aim  and  end  of  al]  systems  of  mining 
law,  ia  necessarily  and  justly  made  a  condition  upon  which  the  con- 
tinuance of  title  depends. 

But  if  development  be  made  a  condition  of  the  grant,  it  follows  as  a 
matter  of  necessity,  that  either  the  grant  or  the  law,  must  define  ita 
minimum,  and  establish  the  rules  by  which  it  shall  be  conducted. 

And  it  follows  farther,  that  the  penalty  of  fqrfeiture  for  filing  to 
comply  with  the  conditions  of  the  grant  relating  to  the  development  of 
the  mine,  is  a  provision  due  to  the  State,  essential  to  its  mining  system, 
and  not  unjust  to  the  discoverer. 

Provisions  of  tlie   Ordinances  of  1783  respecting   devehpment  and 


Let  us  now  examine  the  provisions  of  the  Ordinances  of  1783  which 
fix  the  minimum,  and  prescribe  the  mode  of  development,  and  impose 
the  penalty  for  its  enforcement. 

And  first  as  to  ike  minimum  of  developmeTit.  This  ia  specified  in 
Tit.  IX,  Arts,  U-li~Ord.  de  Win.  Halieck's  Col.,  243,  which  as 
they  set  forth  their  own  reasons,  I  will  quote : — 

"Art.  13.  As  mines  require  to  be  worked  continually  and  inces- 
santly in  order  to  procure  their  metals,  and  as  they  require  in  them 
worlcs  and  operations  which  can  be  executed  only  in  a  long  time,  and 
as  their  re-establishment,  if  their  working  be  suspended  and  interrupted, 
will  cost  as  much  as  in  their  original  undertaking ;  Therefore,  to  obvi- 
ate this  inconvenience^  and  also  to  prevent  any  owners  of  mines,  who 
cannot  or  will  not  work  them,  from  keeping  them  without  use  and  for 
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a  long  lime,  impeding,  by  a  pretended  working,  tlie  real  and  effective 
labor  whicb  others  might  bestow  upon  them,  I  order  and  command, 
that  any  one  who  shall,  tor  fonr  consecntive  months,  faO  to  work  a 
mine  with  four  operatives,  regularly  employed,  and  occupied  in  some 
interior  or  exterior  work  ot  real  utility  and  advantage,  shall  thereby 
forfeit  the  right  which  he  may  have  to  the  mine,  and  it  shall  belong 
to  tile  denouncer  who  proves  its  desertion,  according  to  the  provisions 
ot  Title  ¥1." 

"  Art.  14.  Experience  havmg  shown  that  the  provisions  of  the  fore- 
going article  have  been  eluded  by  many  owners  of  mines,  by  the  artfnl 
and  fraudulent  means  of  having  them  worked  some  days  ot  every  four 
months,  keeping  Ihem  in  this  manner  many  years  in  possession,  I  order 
also,  that  whoever  shall  tiiil  to  work  his  mine,  in  the  manner  prcsenbed 
in  said  Article,  tor  eight  months  in  a  year,  reckoning  from  the  day  of 
hiB  possession  even  though  the  said  eigl  t  mc  nths  sh  jnld  be  inter,  nj  ted 
by  some  days  oi  weeks  of  labor,  shall  thcieby  toileit  such  mine  and 
It  may  he  adjudicated  to  the  fiist  ferson  who  denounces  it  and  pioves 
this  se  end  species  ot  deseiti  n  unless  for  this  ani  fir  the  one  men 
tioned  m  the  preceding  Aiticle,  there  hue  occiried  causes  ol  pesti 
lence,  fimme  or  war,  m  the  place  Itself  of  mmes  or  withm  t.onty 
leagues  theieof 

Next,  OI  to  tht  luUs  mmim<l  to  ub  h  iU  todjjmoil  i  (  bt 
amducta  These  are  to  be  found  in  Tit  IX,  Arts  1  to  12  inclusive 
The  Title  has  the  caption,  of  the  mxrmer  m  ah*  i»i«e<  ougM  to  he 
uortel  vcmel  anl  poteded  Ihe  first  aiticle  gives  a  concise 
statement  oi  some  ol  the  dangers  anl  difBculties  m  the  way  ofwork 
ing  mmes  which  lender  necessiry  the  caieful  supervis  m  ot  tl  e 
Government  As  these  are  reawm  and  therefoie  stiengthen  my 
argument  I  will  quote  the  article  — 

Article  1  It  being  of  the  greatest  importance  that  the  hve^  of 
the  workmen  and  other  peisons  who  are  obliged  coi  tinually  to  enter 
and  go  out  ot  the  subterranean  works  of  mmes,  shiuld  not  be 
endangered,  and  that  the  mmes  should  be  kept  m  8  state  of  secinty 
and  c  nv  mence  necessaiy  to  the  progress  of  their  works,  even  those 
which  then  hist  ovners  abandon  as  useless,  or  because  they  aio 
unable  to  cany  them  on  aul  it  bemg  impossiUe  to  estabfoh  any 
general  anl  absolute  rule  on  the  sulject  because  the  laiiety  ot 
cucumstances  oi  each  mine  m  Ihe  areata  or  less  firmnns,  tenacity 
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and  cohesiyeness  of  the  aides,  and  of  the  substance  itself  of  the  vein, 
its  greater  or  less  inclination,  the  width  and  depth  of  its  workings, 
lead  to  much  divei-sity,  in  the  dimensions  and  number  of  the  pillars, 
arches,  beams,  cross-beams,  and  other  supports  which  must  be  left  or 
constructed  in  order  to  sustain  the  sides ;  and  also,  in  the  arrange- 
ment of  the  works  required  for  proper  ventilation,  and  for  the  con- 
venient removal  of  tho  substances  which  are  to  be  taken  one  of  the 
mines,  all'of  which  cannot  be  effected  without  true  practical  skiD  and 
science  in  the  working  of  mines.     I  order  and  command  as  follows : 

Art,  2.  It  shall  not  be  permitted  to  any  one  to  work  mines  with- 
out the  direction  and  continual  assistance  of  one  of  the  intelligent  and 
practical  experts  who,  in  New  Spain,  are  called  Mineros  or  Oiutrda- 
minaa,  who  must  be  examined,  licensed  and  approved  by  one  of  the 
Professors  of  Mning,  which  each  Real  or  Ansifnto  must  have,  as  will 
be  mentioned  hereafter," 

The  other  articles  referred  to  go  into  details  where  it  is  useless  to 
follow  them. 

I  will  now  consider  the  penalties  imfomAfor  the  enforcement  of  the 
rules  relating  to  ike  extent  and  mode  of  development. 

These  penalties  are  fines,  forfeitures,  imprisonment  and  banishment 
— I  propose  to  treat  o?  forfeitures  only. 

By  these  Ordinances  (unlike  those  of  1584)  the  penalty  of  for- 
feiture is  not  wantonly  or  capriciously  imposed,  hut  only  in  extreme 
cases  and  when  it  is  essential  to  the  great  ends  of  the  law,  and  even 
then  certain  equitable  considerations  will  justify  courts  in  remitting 
the  penalty. 

The  causes  of  forfeiture  are  the  following : 

1st.  If  any  one  shall  for  four  consecutive  months  fail  to  work  a 
ram  w  li  f  operatives,  regularly  employed  and  occupied,  in  some 
ex  n    rior  work  of  real  utility,  he  shall  thereby  ipsofaeto  for- 

f  he  h  which  he  may  have  to  the  mine,  and  it  shall  belong  to 
the  who  shall  prove  its  desertion,  according  to  the  provisions 

of  T      M 

With  this  minimum  of  development  surely  no  mine  owner  can  find 
fault.  To  be  required  to  keep  four  laborers  constantly  employed  for 
as  much  as  eight  months  in  a  year  in  some  useful  work,  in  or  about  a 
mine,  is  reasonable  enough.  The  sraal5ness,  not  the  magnitude,  of 
this  minimum  of  development  surprises  us.     But  moderate  as  this 
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coniiition  i3  mmeis  ^hj  ftil  in  performing  it,  because  they  no 
en  'aged  in  -loliciting  sujj-lies  or  for  the  want  of  opeiatives  oi  necct- 
aary  piovision'3,  or  foi  other  just  causes,  which  combined  with  their 
foimer  mont,  render  them  worthy  of  some  equitable  cjn<<iderat  on, 
may  plead  these  i^cts  against  the  forfeit  ire —Old  de  Mm  Tit  I\, 
Arts  13,  U  15 

The  benioDitj  of  these  provmons  is  ceitainlj  moie  lemirkdle  thiii 
their  ngoi 

2nd  The  entu-e  removal  or  even  the  weakenmg  and  diminishing 
of  the  pillars,  arches  and  necessary  supports  of  a  mme,  is  made  a 
ciiminal  cffence  on  the  part  of  every  laboier,  seircher  or  te&ter  >iho 
<fhill  commit  the  ict,  and  liso  on  the  jtit  of  the  mme  keeper  who 
shall  jeimit  it  pumshible  1  j  ten  yeirs  impiisunment  An!  if  the 
mme  owner  does  it  ot  permits  it  he  fnfnts  tho  mme,  ind  also  half  hn 
property,  and  is  foiever  excluded  fiom  anyempkjment  m  mimno  — 
Old  deMm,Tit  I\,  Ait  7 

The  ngor  of  this  provision  was  evidently  dictated  by  regaid  foi  the 
safety  of  persons  engaged  in  working  in  mines,  and  the  punishment 
was  doubtless  proportioned  to  the  temptation  to  remove  the  supports 
of  a  mine  when  they  consisted  of  rich  ores.  Tliis  provision  with  all 
its  harshness  is  not  too  severe.  It  punishes  a  great  crime,  and  is 
analogous  to  the  provisions  ot;  various  criminal  codes  in  regard  to 
steamboat  boilera. 

3rd.  It  is  made  the  duty  of  certain  officers  to  viat  all  the  mines 
within  their  jurisdiction  once  in  six  months  or  once  a  year,  where  they 
cannot  do  it  oftener,  and  if  they  find  that  the  mines  are  not  worked 
as  required  by  the  Ordinances,  or  with  a  due  regard  to  their  security 
and  preservation,  they  shall  immediately  adopt  measures  to  have  the 
defect  remedied  and  amended  within  a  reasonable  tune.  And  if  the 
mme  owner  shall  iail  to  follow  their  directions,  or  if  the  same  offense 
occur  again,  "  they  will  impose  upon  the  offenders  the  correspondmg 
"  penalties,  increasing  and  multaplying  them  even  to  the  forfeiture 
"  of  the  mine."— Ord.  de  Min.,  Tit.  IX,  Art.  10. 

The  object  of  this  article  is  to  provide  for  certain  contingencies 
wlneh  the  Ordinances  could  not  foresee  and  guard  against.  Each 
mine  has  its  peculiarities,  and  requires  to  be  worked  in  its  own  way. 
What  that  way  is,  can  be  decided  by  inspection  only.  It  was  to  en- 
force such  a  working  of  each  particular  mine  as  may  he  essential  to 
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ita  security  and  preservation,  and  to  the  safety  of  the  persons  em- 
ployed in  it,  (all  its  eircumstances  considered)  that  this  Article  was 
inserted.  As  it  was  impossible  for  the  Ordinances  to  do  more  than  to 
prescribe  general  rules,  it  became  necessary  to  provide  the  means  of 
aaeertaining,  and  enforcing,  what  the  exigency  of  each  particular  case 
might  require.  This  provision,  like  the  others  we  have  named,  is  not 
only  reasonable,  but  necessary. 

The  foregoing  are  all  the  causes  of  forfeiture  connected  with  the 
development  of  mines. 

There  are  two,  and  only  two,  other  causes  of  forfeiture  prescribed 
by  the  Ordinances  of  1783— which  are  the  following : 

ith.  Where  the  denouncer,  having  entered  into  a  contract  of  part- 
nership before  the  denouncement,  denounces  the  mine  in  his  own  name 
alone.     In  this  ease  he  forfeita  his  share. 

This  provision  was  intended  for  the  security  of  the  partners  of  the 
denouncer,  to  whom  his  share  would  go,  as  a  punishment  for  his  having 
attempted  to  deprive  them  of  their  rights.  It  supposes  that  the  de- 
nouncement is  made  in  bad  faith  to  the  partners.  (1  Gamboa,  176.. 
Ord.  de  Min.,  Tit.  VH,  Art.  6.) 

5th.  For  failure  by  secular  eeolesiastica,  to  sell  the  mines  which  by 
inheritance  or  by  any  any  other  title  may  devolve  on  them,  witliin  a 
given  time,  they  being  prohibited  to  hold  or  work  mmes.  (Tit.  XII, 
Art.2,Halleok'aCol.,  231.)      . 

The  subordination  of  the  mine-owner's  title  to  the  foregoing, require- 
ments of  the  law,  was  rendered  necessary  by  great  considerations  of 
public  convenience.  The  provisions  which  refer  directly  to  develop- 
ment are  too  clearly  wise  and  just  to  require  comment.  Those  which 
relate  more  immediately  to  the  mode  of  conducting  excavations,  or  to 
the  plan' of  working,  while  they  are  intended  to  insure  the  security 
and  preservation  of  the  mine,  in  which  both  the  king  and  the  public 
had  an  interest,  are  designed  also  for  the  safety  of  the  laborers,  and 
in  this  respect  may  be  considered  police  regulations. 

If  auch  subordination  of  property  to  the  general  welfare  appears  to 
us  to  be  just  and  wise,  in  these  days,  when  science  and  art  have  come 
to  so  great  perfection,  and  are  so  widely  diffused  among  the  masses, 
how  much  more  necessary  must  they  have  been  in  the  last  century, 
and  in  New  Spain. 

I  think  the  foregoing  considerations  are  quite  sufficient  to  show  that 
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the  1:1  e  ow  e  s  estate  under  the  la  vs  of  '^[  a  n  was  not  hel  1  by  a 
elglti  du  ertan  tenure  but  on  the  contiary  that  it  was  a  pei 
fectly  well  d  fi  ed  njit  of  projerty  n  ^  1  to  a  j.e'fectly  well 
defi  el  suVje  t  of  jrope  ty  bed  upon  jerfectly  well  defined  on 
Hon  tl  at  these  conlt  ns  w  r  few  mtle  a  1  asily  ompl  ed 
V  th  that  nsteal  ot  embi  a  b  ng  or  cl  ^  g  the  r  ^ht  of  proje  ty 
they  were  ten^e  1  for  tl  e  sec  nty  of  tl  e  n  e  inl  for  the  safety  of 
Ifeanlhmb  that  n  tead  of  lep  vn^,  the  owner  of  1  y  of  the  bene 
fits  of  1  s  m  ne  0  eat  ct  n,,  h  m  n  the  u  of  t  th  ntent  wa 
an  1  e  h  al  0  was  the  efiect  to  st  m  lat  b  m  to  ta  e  and  to  con 
dact  b  m  to  ts  ^  eate  t  enjoyment  by  subjec  n^,  h  s  operat  ns  to  tl  e 
gu  dance  and  1  rectio    of  irt 

In  otl  er  words  that  the  suborl  nit  on  of  tl  e  ght  of  prope  ty  to 
State  1  In  n  trat  on  wis  as  si  ^ht  as  he  pe  ul  a  atu  e  ot  tl  e  uf 
ject  of  thit  yht  uld  a  In  t  of  wis  mple  ts  fo  m  vi  on  t 
meisu  es  m  Id  n  ts  [  e  alt  es  in  1  just  n  t   objects 

11  at  there  was  notl  n^  n  th  s  subo  1  nit  neons  stent  w  tl  tl  e 
r  gl  t  of  proi  erty  in  land  is  too  plain  to  need  11  at  at  o 

Th   jor  )o    I  Pr     pi  s  ill  etr  t  I  by  tie  M      j  La     f  F  a 
ftJe  21  tof  A}rl  1810 

On  no  mitte  of  Ju  sp  ulen  e  perlips  lave  the  jur  tiofF  uce 
been  mo  e  eai  estly  engaged  n  th  3  ce  tury  thin  on  the  nmn^ 
la  s 

One  great  fault  in  the  law  of  1791  was,  that  instead  of  granting  a 
right  of  property  in  a  mine',  it  conferred  nothing  more  than  a  license 
to  work.  The  concession  of  a  mine  before  the  law  of  1810,  was  not 
an  immoveable  property ;  it  was  a  kind  of  business,  subject  to  patent, 
2  Rey  Prop,  dee  Mines,  16. 

To  correct  this  fault  and  others,  the  projet  of  a  Minmg  law  was 
introduced  into  the  Council  of  State  on  the  22d  of  March,  1806,  and 
was  discussed  from  time  to  time,  in  its  various  sessions,  until  the  20th 
of  February,  1810,  when  the  Emperor  ordered  that  the  projet,  as 
adopted,  to  be  communicated  to  the  committee  on  internal  afiairs  of  the 
Legislative  body.  After  conferences  between  the  members  of  this  com- 
mittee, presided  over  by  Count  Stanislas  de  Girardin,  and  those  of  the 
Council  of  State,  presided  over  by  Count  Reguault  de  Saint  Jean 
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D'Ang^ley,  finally,  on  the  21st  of  April,  1810,  the  law  passed  hy  a 
vote  of  two  hundred  and  thirty-two  against  eleven. 

"  This  law,"  -says  M.  Dupont,  in  the  introduction  to  his  work  on 
Mining  Jurisprudence,  "  organized  in  France  the  right  of  property  in 
mines.  It  has  been,  and  remains,  one  of  the  glories  of  the  Impe- 
rial trovernment.  Fourcroy,  Cambac^nSa,  Regnault  de  Saint  Jean 
D'Anglely,  took  an  active  part  in  the  memorable  discussions  which 
distinguished  the  elaboration  of  this  important  law  in  tho  Council  of 
State.  Napoleon  himself  often  joined  in  the  discussion,  and  he  im- 
pressed upon  the  work  of  his  Council  the  stamp  of  his  practical  mind 
and  administrative  genius."  Du^ont  Jurisp.  des  Mines  ;  Introduc- 
tion; LocrS  ConfSrenee,   Vol.  9,  p.  107,  ^e. 

At  the  sitting  of  the  Council  of  State,  held  at  the  Tuilleries  on  the 
22d  of  March,  1806,  Napoleon  presiding,  s^d  : 

"  That  although  mines,  like  other  things,  are  susceptible  of  all  the 
rights  which  ownership  confers,  nevertheless  they  are  not  property 
of  the  same  nature  as  the  surface  of  the  soil,  and  the  products 
thereof. 

'*  That  class-of  property  must  be  governed  by  particular  laws,  and 
those  only  may  pretend  to  their  ownership  to  whom  the  law  delegates 
that  qu^ity.  But  in  other  respects,  the  ownership  of  mines  must 
fall  entirely  under  the  common  .law.  It  is  necessary  that  the  owner 
should  be  able  to  sell  them,  give  them  away,  and  mortgage  them, 
according  to  the  same  rules  which  goi  etn  the  alienation  or  mortgage 
of  a  farm,  a  house,  and  m  a  word,  of  any  immoveable  property  what- 
soever; it  is  necessary,  also,  that  the  htigation  which  may  aiise  in 
respect  to  them,  should  be  refeiied  to  the  tnbunih 

"  As  to  existing  grantees,  m  ordei  to  place  them  within  the  gen- 
eral syStom,  it  is  necessaiy  to  declaie  them  owners  by  an  mdefeasi- 
ble  title.  The  Government  shall,  under  such  laws,  grant  the 
mines  not  yet  disposed  of,  undei  the  obhgatun  that  they  shall  be 
p    p    ly       k  1        L     ^  C  f^rmte,  143 

I    th       tt         f  th    8th    f  Apnl,  1809,  Count  R^gui  said,  that 

m        all    at         mm  garded  as  a  public  propeity      It  is  for 

th  t     as       that        11     a  ving  the  right  to  work  them,  the  State 

al     y  a     nt  f      t    It   ■  Lovri,  ItJl. 

At  the  sittm„  of  the  Council  of  State,  on  the  18th  of  November, 


>yGooglc 


64 

1809,  Napoleon  said :  "  It  should  be  settled  as  a  principle,  that  miucs 
are  property,  the  ownership  of  which  is  acquired  only  by  grant. 

"  The  Arch  Chancellor  would  prefer  that  the  owner  of  the  surface 
should  be  declared  owner  of  the  mine,  under  the  obligation  of  working 
it." 

The  Emperor  said,  "  that  these  ideas  are  too  metaphysical.  More- 
over, in  practice  these  two  systems  have  the  same  results,  since,  hj  the 
grant  the  rights  of  the  proprietors  are  secured. 

"  Besides,  there  is  a  great  interest  to  impress  on  mines  the  stamp 
of  landed  property.  If  they  were  only  enjoyed  by  license  to  work 
them,  (concesdffri)  giving  to  that  word  its  ordinary  acceptation, 
it  would  only  be  necessary  to  repeal  the  decree  which  grants  the  favor, 
to  despoil  those  engaged  m  mmmg  enterprises 

'  On  the  contrary,  if  tliey  me  jnopiAty,  they  become  in^iohlle 
Napoleon  himsdf,  with  the  numerous  irmies  at  his  disposil,  couhl  not 
take  possession  ot  a  Seld,  because  to  violate  the  nght  of  propeity  in 
one  instance,  is  to  viola,te  it  m  all 

"The  sectefc  here,  then,  is  to  make  mines  a  tuxl  property,  aaA 
theieby  to  tender  them  sanej  in  law  and  in  fict  We  must  IddL 
upon  mines  as  things  not  yot  bom,  which  exist  only  from  the  moment 
they  arc  hberated  trom  the  ownciship  ot  the  surf  ice,  ind  whi;,h  at 
that  \eiy  moment  bet  ime  propeity  by  the  effect  of  the  grant ,  from 
that  moment,  also,  they  in,  ranked  with  other  property  "  Loor/',  343, 
et  set/ 

The  pendty  of  forfeiture,  ii  the  meaiii  rf  enforcing  the  develop- 
ment of  mines,  is  not  [cculiai  to  the  Sj;  inish  liw  J  lehe\e  it  is  a 
commun  teatuie  m  all  the  Eutopean  mmmg  coles  The  history  of 
this  feature  of  the  French  t,ode  is  veiy  interesting  Pending  the 
debafes  on  the  law  of  the  21st  of  April,  ISIO,  a  particular  (.hiptei 
had  been  devoted  to  the  foifeiture  ot  the  mine  in  case  of  abandon- 
ment ,  "but, '  says  Loci^,  m  his  report  of  those  dcbites,  p  618, 
"  Napoleon,  carrying  out  his  theory,  and  desiring  that  the  assimilation 
of  the  ownership  of  mines  with  the  ownership  of  other  property  should 
be  complete,  rejected  the  suggestions  presented  to  him,  to  the  effect 
that  the  right  to  misuse,  which  belongs  to  the  owner  of  the  soil,  should 
not  be  allowed  in  respect  to  mines,  to  the  extent  of  permitting  these 
t  of  national  wealth  to  be  exhausted ;  and  consequently,  he 
.  the  title  of   the  vacan<'y  and  ahandunmrnt  of  mines  to  be 
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Pursuing  the  history  of  that  title,  M.  Dnjiont  says ; 

"  There  waa  retained  only  Article  49,  of  the  law  of  1810,  which 
recognizes,  in  a  general  manner,  the  right  of  the  government  to  legis- 
late as  may  become  expedient,  in  eases  where  the  working,  of  a  mine 
is  restrict-cd,  or  suspended  in  such  a  way  as  to  endanger  public  safaty, 
or  the  necessities  of  the  consumers. 

"  However,  the  legislators  were  not  long  before  they  acknowledged 
that  the  government  should  be  empowered  to  prevent  effectively,  the 
decay  of  the  mineral  wealth  by  the  inactivity  of  a  grantee.  Imme- 
diately after  the  22d  of  June,  1812,  the  section  of  the  interior  in  pos- 
session of  a  report  from  the  Minister,  presented  to  the  Council  of  State 
a  projet  of  a  decree  relative  to  the  abandonment  of  mines,  by  express 
declaration  or  by  cessation  of  labor. 

"  By  the  provisions  of  thmp-ojet,  the  grantee  of  a  mine  which  had 
not  been  worked  for  a  year,  was  to  be  notified  by  the  Minister  of  the 
Interior,  to  resume  operations  within  six  months,  aad  in  case  of  non- 
compliance, the  nunes,  should  be  sold  judicially.  (Arts.  9, 10  and  11 
oi  pr(^et.) 

"  Observations  on  that  jwo/ei  were  made  by  Count  Corvctto;  after- 
wards military  and  political  events  caused  everything  to  be  forgotten 
for  a  while  ;  at  last,  on  the  23d  of  November,  1813,  the  section  of 
the  interior  presented  a  new  draft,  which  was  converted  into  aprojet 
of  a  law,  which  maintained  the  right  of  forfeiture  in  regard  to  the 
grantees  of  unworked  mioes- 

"  That  prc^'et  of  a  law  was  to  have  been  presented  to  the  legislative 
body,  "  But  soon  thereafter,"  said  Locr<5,  "  nothing  could  be  thought 
of  but  the  defense  of  the  territory ;  and  the  fall  of  Napoleon,  which 
immediately  followed,  put  a  stop  to  everything. 

"  Matters  rested  thus  until  the  27th  of  April,  1838,  when  a  law 
passed  on  the  subject  of  draining  mines. 

"  Articles  1,  2,  3,  i  and  5  of  the  law,  empower  government  to 
compel  the  grantees  of  mmes  threatened  with  overflow,  to  execute  to- 
gether and  at  their  expense,  the  necessary  works  to  keep  down  the 
■waters ;  the  6th  Article  arms  the  government  with  the  right  of  for- 
feiture against  disobedient  grantees ;  but  this  is  not  all — the  10^  Ar- 
ticle of  the  game  law,  establishes  formally  on  hehalf  of  the  govemmer,t 
and  according  to  the  forms  p-esaibed  ly  A^l-  6,  the  right  of  forfeit- 
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ure  against  the  grantees  of  minea  whose  works  are  restricted,  or  sus- 
pended, without  lawful  cause,  so  as  to  endanger  public  safety  or  the 
wants  of  consumers. 

"  Thus  ilie  law  of  the  27tli  of  April,  1838,  supplies  the  deficiency 
of  the  law  of  1810  in  regard  to  unworked  mines,  which  had  been  per- 
ceived since  1812  by  the  Imperial  Council  of  State."  1  Dwpont 
Jurisp.  des  Mines,  67  and  seq. 

Strong  as  waa  the  desire  of  Napoleon  to  assimilate  estates  in  mines 
to  those  in  the  surface,  he  was  forced  to  acknowledge  that  the  penalty 
of  forfeiture  was  essential  to  secure  the  development  of  mineral  wealth, 
arid  the  observance  of  the  conditions  of  the  grant.  He  wished  at  first 
not  to  extend  the  administrative  surveillance  over  mines  beyond  such 
control  as  mere  police  regulations  might  demand,  hut  it  was  soon  as- 
certained that  something  more  waa  required ;  hence  he  was  obliged  to 
have  recourse  to  the  penaltyof  forfeiture,  as  an  administrative  measure  of 
coercion — the  esprit  of  ownership  not  proving  sufficient,  as  at  one  time 
he  thought  it  would  be,  to  ensure  the  highest  development  of  mineral 
wealth. 

On  presenting  "ihaprojet  of  the  law  of  21st  April,  1810,  thus  care- 
fully prepared  in  the  Council  of  State,  to  the  Legislative  body,  Count 
Saint  Jean  D'Angely,  as  the  Commissary  of  the  Government,  set 
forth  some  of  the  reasons  upon  which  it  was  based. 

He  said:— 

"  The  Council  (of  State)  was  led  to  confirm  the  principle  of  an 
indefeasible  estate  in  minea  in  the  hands  of  the  grantee ;  to  give  them 
the  character  of  private  estates  ;  to  secure  the  preservation,  the  active 
operation,  and  the  success  of  the  different  enterprises. 

"  Mines  must  cease  to  be  precarious,  uncertain  and  undefined  prop- 
erty. They  should  be  turned  into  property  to  which  all  the  definitions 
of  the  Code  Napoleon  can  be  applied. 

"  It  is  necessary  that  these  great  masses  of  wealth,  to  be  found 
under  numerous  aubdivisions  of  the  surface  of  the  land,  instead  of  re- 
maining divided  like  the  surface,  should,  through  the  intervention  of 
the  government,  by  virtue  of  a  solemn  act,  become  a  whole,  the  extent 
of  which  shah  be  settled,  become  distinct  from  the  soil,  and  somewhat 
a  particular  creation. 

"  Henceforward  minea  shall  be  perpetual,  disptsable,  and  t 
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ble  property.  The  sale,  the  donation,  the  inheritance  of  that  consid- 
erable part  of  wealth,  which  is  at  the  same  time  landed  and  commer- 
cial, become  subject  to  rules  common  to  all  property. 

"  The  law  on  mining,  looking  to  the  common  law  for  all  the  rules  reg- 
ulating private  raterests,  we  are  disembarasscd  in  drafting  it,  of  all  the 
difGcultiea  which  numerous  exceptions  presented.  That  principle  once 
discovered  and  established,  consequences  flow  therefrom  without  effort, 
and  the  whole  system  of  the  law  presents  itself  with  clearness. 

"  Granted  by  an  act  deliberated  in  the  Council  of  State,  mines  shall 
bo,  as  I  have  said,  new  immovable  property,  impressed  with  all  the  in- 
violability—all the  sanctity  of  tho  old  ones.  Everything  used  in 
working  them,  shall  form  part  of  the  realty  itself. 
■  "  The  act  of  concession  gives  to  the  indicated  grantee  the  property 
free,  and  if  I  can  so  express  myself,  virgin. 

"  The  working  of  mines,  considered  up  to  this  time  as  a  commercial 
enterprise,  was  subject  to  patents.  No  rent  was  due  to  the  State  ae- 
cording  to  the  law  of  1791.  ■ 

"  From  this  day,  grants  of  mines  become  private  hereditary/ prop- 
erty, protected  hy  the  common  law,  and  the  expropriation  of  wUdi  the 
tribunals  alone  can  pronounce." 

In  the  sitting  of  the  21st  of  April,  1810,  Count  Stanislas  de  Girar- 
din,  President  of  the  Committee  of  the  Interior  of  the  Legislative 
body,  of  which  he  was  the  organ,  and  reporter  of  the  projet  of  the 
law,  in  his  turn  said  : 

"  The  opinion  of  those  who  desired  to  establish  the  principle  that 
mines  form  a  part  of  the  property  of  the  owner  of  the  soil,  was  vic- 
toriously refnted  by  Mirabeau. 

"  To  throw  light  on  the  subject  under  discussion,  it  is  necessary, 
first  of  all,  to  have  a  very  clear  conception  of  what  a  mme  is,  and  to 
have  a  plan  of  it,  if  we  may  so  say,  in  the  mind's  eye. 

"Mines  are  beds  of  combustible  matter,  or  veins  of  metallic  aab- 
stanees,  which  sometimes  extend  several  myriametres,  and  which  sink 
in  various  manners  into  the  bosom  of  the  earth  to  infinite  depths. 

"  To  work  a  mine  advantageonsly  and  in  a  regular  and  durable 
manner,  it  must  be  treated  en  masse,  or  by  sections  of  a  certain  extent, 
determined  accordmg  to  the  course  and  variations  of  the  beds  or 
veins. 
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"  The  capital  required  to  establish  regular  works  is  considerable ; — 
the  first  outlay,  before  a  product  can  le  obtained,  is  immense.  It  is 
affirmed  that  the  company  which  work  the  mines  of  Anzin,  labored 
duiing  twenty-two  years  before  they  succeeded  in  extracting  coal,  and 
spent  more  than  sixteen  millions. 

"  You  must  undoubtedly,  gentlemen,  have  perceived  the  difference 
we  have  just  established  between  a  license,  a  perpetual  one,  and  tie 
ownership  of  a  mine.  The  license,  properly  speaking,  is  nothing  else 
but  an  authorization,  a  lease,  a  privilege.  It  gives  the  right  to  apply 
labor,  capital  and  industry  to  the  working  of  a  mine,  the  ownership  of 
wiiich  is  in  other  hands. 

"Mines  licensed  in  perpetuity  were  not  then  true  property,  but  as 
soon  as  the  law  proposed  shall  be  published,  all  the  mines  of  the' 
empire  lawfully  worked,  \iy  virtue  of  acquired  rights,  become  in 
the  hands  of  those  who  work  them,  perpetual  property,  protected  and 
guaranteed  by  the  Code  Napoleon. 

"  As  soon,  then,  as  the  law  shall  be  published,  the  grantees  become 
owners  by  indefeasible  title,  their  property  is  entirely  detached  from 
the  aurfaeo.  A  yropertj/ separated  from  the  surface  is  "an  entirely 
new  conception. 

"  The  owner  may  make  searches  in  his  land ;  it  ia  a  right  derived 
from  ownership.  (Jovernment  may,  also,  from  a  motive  of  public 
interest,  give  the  permission  to  others,  subject  to  a  prior  indemnity  in 
favor  of  the  owner,  and  the  bases  of  which  are  settled  by  Article  43 
and  following  of  the  projet." — Cited  in  2d  Rey  Jurisp.  des  Mines, 
24,  et  seq. 

The  law  of  1810  has  been  the  subject  of  many  able  commentaries, 
among  which  we  may  name  those  of  De  Fooz,  Dupont,  ^j,  Elavicr, 
Richard  and  LaUier,  without  completing  the  list. 

One'  of  the  principal  questions  to  which  it  has  given  rise  is,  what  is 
the  fundamental  principle  of  the  law  as  respects  the  ownerahip  of 
mineral  property — whether  it  belongs  to  the  nation  or  to  the  owner  of 
the  sui-face,  I  think,  with  M,  Hichard,  that  the  law  in  terms  decided 
nothing  on  that  point,  and  is  no  authority  in  reference  to  it. 

"  The  system  of  the  law  of  1810,  as  respects  the -right  of  property 
in  mines,"  says  Richard,  Leyis.  des  Mi?ies,  105,  "  is,  not  that  they 
belong  to  the  State,  nor  is  it,  that  they  belong  to  the  proprietor  of  the 
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surface.  Theprojet  drafted  by  Fourcroy,  aod  presented  to  the  Council 
of  State,  considered  mines  public  property.  In  this  respect,  it  eon- 
formed  to  the  principles  of  French  legislation,  from  the  earliest 
ordinances  on  mines,  and  to  the  legislation  of  many  fordgn  nations. 
Napoleon,  on  the  contrary,  wished  to  establish  the  principle  that  a 
mine  is  a  part  of  the  property  of  him  who  owds  the  surface.  Neither 
the  proposition  of  Fourcroy,  nor  that  of  Napoleon,  has  passed  into  the 
law.  It  was  drafted  in  accordance  with  another  opinion  of  the 
Emperor,  who  appeared  to  change  hia  views  frequently  ia  the  course 
of  the  discussions,  because  the  respect  due  to  the  principle  of  private 
property  could  not  be  reconciled  with  the  provisions  necessary  to  be 
inserted  in  a  law  on  mines ;  measures  of  which  the  Emperor,  more 
than  any  one  else,  appreciated  the  importance.  The  ruling  idea  of 
the  law,  first  stated  by  Napoleon,  is  in  eifect,  the  idea  of  a  new  prop- 
erty. Nowhere  is  this  expressed  in  the  law.  But  its  very  silence 
shows  us  its  directing  thought.  The  second  title  is  headed.  Concern- 
ing Property  in  Mines,  but  it  -does  not  treat  of  property  in  the  mine 
itself,  before  discovery  has  ^ven  it  a  known  existence.  In  effect,  it 
considers  a  mine,  before  discovery,  as  nothing.  The  right  of  property 
conferred  hy  the  civil  code,  in  the  depth,  is  as  respects  mines,  an  ideal 
and  worthless  right. 

On  the  same  point,  M.  De  Fooz  says :  "  What  is  the  fundamental 
principle  of  the  law  of  1810  ? 

"  On  this  point  wo  will  first  quote  Fourcroy.  '  The  system  of  the 
law,'  he  says, '  rests  upon  this  principle,  which  is  uniform,  with  almost 
every  people,  that  mines  are  public  property,  constituting  a  part  of  the 
national  domain,  and  that  they  belong  to  the  State  which  causes  them 
to  be  worked  for  its  own  account,  or  which  grants  them  to  individuals 
to  be  worked  by  them  under  certain  eonditione,' 

"  Hence  the  consequences  developed  in  the  projected  laws,  viz. : 
The  concessions  should  make  known  to  the  grantees  the  obligations 
which  they  will  have  to  perform  with  respect  to  the  Government.  To 
the  latter  should  especially  belong  a  surveillance,  aetive,  continuous, 
authorative  and  mandatory ;  and  the  concessions  should  be  revoked  in 
case  of  the  non-performance  of  the  charges  imposed  by  tlic  Govern- 
ment in  the  name' of  the  social  interest. 
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"  Such  was  the  principle  of!  the  domanialit^  of  mines,  which  formed 
the  st  irting  point  of  the  projet  of  the  law  elaborated  by  Fonrcroy. 

"But  Nipoleon  wi-j  misled  by  the  ideas  which  bethought  to  be 
those  of  the  authors  of  bi=<  civil  code,  and  which  he  had  deduced 
trom  that  code  He  urged  that  mines  were  of  the  same  nature  aa 
stones  and  souicea  of  -natei,  which  are  found  in  the  soil,  and  which 
belong  to  the  owner  there  f  He  so  understood  it  to  be  established 
by  \iticle  5^2  of  the  civil  code.  The  words  of  the  first  part  of  this 
article  are  as  follows :  '  The  property  of  tho  soil  implies  the  property 
of  the  surface  and  below  the  surface  (du  dessus  et  du  dessous).  The 
proprietor  may  make  beneath  the  surface  {au  dessous)  the  searches 
(^fouiUeg)  which  he  thinks  proper,  and  derive  therefrom  the  products 
which  they  may  supply.'  Plainly,  this  disposition  forms  no  obstacle 
to  the  adoption  of  the  necessary  principle  of  national  property  in 
mines.  Indeed,  it  adds  a  formal  reservation,  and  this  reservation 
exactly  refers  to  mines, '  subject,'  it  says, '  to  the  modifications  result- 
ing from  the  laws  and  regulations  concerning  mines.' 

"  What  was  sdd  by  the  laws  respecting  mines  at  the  time  of  the 
promulgation  of  the  civU  code  ?  They  declared  that  the  proprietor  of 
the  soil  might  search  beneath  his  property,  and  extract  from  it  tho 
mines  which  lie  at  the  surface,  such  as  sands  and  other  matters,  which 
were  disengaged  from  the  soil  by  the  aid  of  simple  trenches.  This  is 
the  prerogative  which  has  received  the  sanction  of  Article  552  of  the 
civil  code.  They  prohibited  the  proprietor  of  the  soil,  as  well  as  all 
others,  from  working  mines  without  having  been  authorized  to  do  so 
by  a  concession  from  the  government ;  and  it  is  this  prohibition  which 
the  authors  of  the  civil  code  have  manifestly  intended  to  respect  and 
cause  to  be  respected,  in  referring  to  the  laws,  and  even  to  the  simple 
regulations,  then  in  force  respecting  mines.  Article  598  of  the  civil 
code  shows  conclusively  that  Napoleon  gave  to  Article  552  of  the 
code  a  meaning  which  it  did  not  have. 

"  One  is  astonished  at  the  obstinacy  with  which  he  contended  '  that 
the  authors  of  the  civil  code  had  established  the  principle  that  in 
France  mines  are  not  sabjeet  to  any  regalian  right;  that  they  had 
given  full  latitude  to  the  proprietors  of  the  surface  ;  that  the  liberty 
which  the  code  awarded  to  them  would  not  lead  td  any  abuse  ;  that 
individual  interest   is  sufficiently  enhghtened;    that   there   was  no 
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ssity  of  its  being  stimulated,  nor  of  its  being  directed  by  the 
f  mines ;  that  the  esprit  of  property  would  remedy  every- 
thing ;  that,  in  fine,  a  proprietor  has  the  light  to  use  and  to  abuse,  and 
that  the  proprietors  of  mines  should  he  permitted  to  abandon  them  or 
devastate  them.' 

"  This  doctrine  of  lamer  faire  would  infallibly  have  brought  about 
the  ruin  of  the  mineral  wealth  of  France  and  of  the  countries  which 
were  its  dependencies. 

"  '  It  is  fortunate,'  says  Guizot,  '  that  the  boldest  minds  often  hesi- 
tate and  yield  before^  the  consequences  which  result  from  the  princi- 
ples which  they  rashly  propose ;  for  it  is  not  given  to  any  one  power 
to  govern  human  affeirs  to  the  exclusion  of  all  others.' 

"  Napoleon  was  conquered  in  the  contest  which  he  undertook  against 
the  principle  of  the  law  of  1791.  This  principle  had  found  ardent 
defenders  in  the  council  of  state.  But  the  superior  did  not  wish  to 
acknowledge  his  defeat ;  and  it  was  to  conceal  it  that  he  put  forth  this 
idea,  which  is  entirely  his  own :  '  That  mines  are  new  p-operty ;  ikat 
the  right  of  working  them  forms  a  new  wealth  ;  that  mines,  as  new 
property,  should  belong  to  the  grantees  on  the  conditions  established 
in  the  grant,  conditions  in  which  the  government,  which  grants  them, 
ought  to  include  the  righis  of  the  proprietor  of  the  soil,  conformably 
to  Article  552  of  the  civil  code.' 

"  Such  was  the  mm  to  which  the  head  of  the  government  resorted 
in  order  to  reconcile  the  general  interest  with  the  sense,  erroneous  we 
think,  which  he  had  attributed  to  an  article  of  the  civil  code." 

•«  *  «  *  »  *«««* 

"  Such  were  the  general  results  of  the  discussions  of  the  council  of 
state.  It,  is  Eegnault  de  Saint  Jean  d'Angely,  its  reporter,  who 
speaks  in  a  luminous  expos^  of  the  motives  of  the  law  which  he  had 
proposed  to  the  legislative  body,  'It  has  been  admitted,' he  says, 
'  on  one  side,  that  to  attribute  mines  to  the  public  domain  was  to 
wound  the  principles  consecrated  by  Article  552  of  the  civil  code,  to 
attack  the  great  civil  charter,  the  guaranty  of  the  great  socijii  paete. 
It  has  been  admitted,  on  the  other  side,  that  to  attribute  the  property 
in  mines  to  him  who  possesses  the  surface,  was  to  recognize  in  him  the 
right  to  use  and  to  abuse,  a  right  exclusive  of  all  means  of  a  useful, 
productive,  enlightened  worhng;  a  right  opposed  to  the  interests  of 
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society,  which  is  to  mtltiply  the  objects  of  consumption ;  a  right  of 
subjecting  to  iadividual  caprice  the  disposition  of  all  the  surrounding 
property  of  a.  like  nature ;  a  right  that  would  paralyze  everything 
around  him  who  should  exercise  it,  that  is  to  say,  which  would.striko 
with  sterility  all  descriptions  of  mines  which  should  be  situate  in  his 
neighborhood.' 

"  Therefore,  the  law  of  1810  has  not  procMmed  the  principle  of 
the  public  property  of  mines ;  it  has  not  given  success  to  the  antago- 
nistical  principle  of  private  property.  It  has  eluded  the  difficulty  by 
taking  i*^  point  d'appui  in  a  fiction,  viz.,  that  ^e property  of  mines 
does  Twt  exist  hefore  the  concession. 

"  From  thm,  are  deduced  the  following  corollaries : 

"  1st.  Mmes  cannot  be  considered  as  ordinary  property ;  they  con- 
stitute a  particular  creation. 

"  2d.  In  this  creation  the  right  of  the  proprietor  of  tho  surface 
ou^ht  not  to  be  overiooked,  forgotten ;  on  the  contrary,  it  is  necessary 
that  it  be  consecrated,  p^d  for. 

"  3d.  The  proprietor  of  the  surface  being  disinterested  as  to  all  his 
ricbts,  mines  become,  by  the  intervention  of  the  government  and  by 
virtue  of  a  solemn  act  of  concession,  a  thing  totally  distinct  from  the 
soil,  a  property  perpetual  in  the  hands  of  the  grantee,  a  property 
transferable  and  transmissible  like  all  other  properties. 

"  4th.  Mines  thus  cease  to  be  precarious  property,  and  become  the 
object  of  the  assiduous  care  of  the  mine-workers,  who  are  no  longer 
obliged  to  sacrifice  the  hope  of  the  future  to  the  interest  of  the  present. 

"  We  see  that  the  point  yielded  to  the  defenders  of  the  public 
property  of  mmes  consists  in  this,-  that  the  law  punishes  every  mine- 
workinc  which  is  not  preceded  bj  a  concession,  and  confers  the  right 
of  surveiUanoe  upon  the  administration  and  its  agents ;  that  the  point 
yielded  to  the  opposite  system  consists  in  this,  that  the  proprietor  is 
called  to  partake  of  the  products  of  the  mine  worked.  We  also  see 
that  the  interest  of  the  mine-workers  is  secured  by  the  law  which  rec- 
ognizes that  their  property  is  distinct  from  the  surface,  and  surrounds 
it  with  the  same  guaranties  which  protect  real  estate  {propri4t6 
fonciire')  in  general."     Ds  Fooz  Leyis.  des  Mines,  p.  60. 
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TU  Ordinances  of  17S3,  Illustrated  hy  the  Spanish  Mining  Law 
of  1S49. 

By  the  French  law,  each  mine  is  held  hy  a  special  grant,  resolved 
in  the  Council  of  State,  written  out  in  full  with  all  its  conditions,  ex- 
pressing the  estate  granted,  and  signed  by  both  grantor  and  grantee. 

Under  the  provisions  of  the  Spanish  Codes,  on  the  contrary,  (I 
spealt  of  the  Ordinances  of  1783)  all  grante  of  mines,  except  those 
special  ones  which  the  Viceroys  were  authorized  to  make  in  particular 
cases,  are  Legislative  grants.  The  estate  which  the  grantor  receives, 
is  defined  by  the  law,  and  so  are  the  conditions  of  the  grant.  Dis- 
covery and  Registry  are  facts  from  which  the  title,  as  defined  by  the 
law,  is  created  in  each  individual  case.  We  look  to  the  Ordinances, 
for  the  quality  and  quantity  of  the  mine-owner's  estate,  and  for  all  the 
burdens  and  conditions  annexed  to  it,  and  not  to  any  patent  or  instru- 
ment of  grant  conveying  title,  and  imposing  obligations. 

To  grants  of  this  character,  we  are  but  little  used  in  the  United 
States;  and  from  our  want  of  familiarity  with  such,  has  arisen  all  the 
doubts  and  errors  which  surround  the  question  of  jurisdiction. 

Let  us  illustrate  this  hj  a  very  striking  example. 

On  the  11th  April,  1849,  a  new  mining  law  was  passed  in  Spain, 
following  very  closely  in  many  particulars  the  French  law  of  1810. 
It  is  translated  in  Halleck's  Collectiou,  p,  505. 

The  law  of  1849,  granted  no  other  or  larger  estate  in  mines  than 
the  ordinances  of  1584,  and  those  of  1783 ;  but  it  diflered  from  them 
in  this,  that  in  every  case  of  a  concession,  a  document  of  title  was  to 
be  delivered  to  the  miner,  setting  forth  the  grant  and  its  conditions. 
The  form  of  the  title  is  prescribed  by  the  regulations  for  carrying  the 
law  into-  effect,  issued  on  the  31st  July,  1849.  Halleck's  Col.,  pp. 
520,  579.  I  will  take  the  liberty  of  filling  blanks,  and  then  it  will 
read  thus: 

Title  of  Property. 
"  Do2a  Isabel  II,  by  the  Grace  of  God  and  the  Constitution  of  the 
Spanish  Monarchy,  Queen  of  Spain:  Whereas,  I  have  deemed  it 
proper  to  grant  to  Don  Pablo  de  la  Guerra,  by  Koyal  order  of  the 
19th  February,  1850,  the  ownership  of  the  mine  of  silver,  called  San 
Salvador,  situate  in  the  place  called  Tapo,  in  the  Municipal  District  of 
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Santa  Barbara,  in  the  Province  of  Asturias,  with  the  conditions  whieti 
were  stated  in  said  Royal  order,  and  were  accepted  by  the  party  in- 
terested; I  have  resolved  on  this,  the  1st  April,  1851,  that  there  be 
issued  to  him  the  present  title  of  property,  in  conformity  with  what  is 
prescribed  in  Article  5  of  the  Law  on  Mining,  with  the  insertion  of 
the  following  conditions:" 

f  Then  follow  a  description  of  the  mine,  and  a  statement  of  the  con- 
ditions, the  latter  being  such  as  are  imposed  by  law,  and  relating  prin- 
cipally to  development.] 

"  Wherefore,  in  virtue  of  this  Royal  Title,  I  grant  to  Don  Pablo 
de  la  Guerra,  the  ownership  of  the  mine  of  silver,  called  San  Salva- 
dor,/or  an  unlimited  time,  while  he  complies  with  the  preceding  con- 
ditions, in  order  that  he  may  work  it,  enjoy  the  products,  and  dispose 
of  them  freely,  alienating  it  in  such  manner  as  he  may  please  ;  all  in 
subjection  to  the  laws.  And  in  order  that  the  said  conditions  may  bo 
complied  with  and  observed  punctually,  both  by  the  said  grantee  and 
by  the  authorities,  tribunals,  corporations  and  individuals  whom  it  may 
concern,  I  have  ordered  to  be  issued  this  present  title  of  ownership, 
signed  by  my  Royal  hand,  sealed  with  the  corresponding  seal,"  etc. 

The  ordinances  of  1783  speak  of  the  proprietor  of  a  mine  as  being 
tJie  oumer  of  it  forever,  t^para  idempre'). 

If  a  patent  were  drawn  out,  in  favor  of  a  discoverer  who  registers 
a  mine,  naming  him,  describing  the  mine,  conveying  to  him  a  certain 
estate  in  it,  the  quality  and  quantity  of  which  ie  defined,  and  setting 
forth  the  conditions  of  the  grant — all  in  accordance  with  the  plain 
provisions  of  the  Ordinances  of  1783,  in  other  words,  granting  by 
pateht  just  such  an  estate,  in  just  such  a  thing,  as  is  granted  by  those 
ordinances,  it  would  correspond  in  every  respect  with  those  portions 
of  the  title  of  ownership  which  I  have  quoted,  prescribed  by  the 
Spanish  regulations  of  1849.  If  things  had  been  put  in  such  Siform, 
much  of  this  argument  might  have  been  dispensed  with. 

What  ia  a  Jkine,  according  to  the   Ordinances  of  1783. 
To  the  discoverer  of  a  mine,  the  law  grants  a  certain  number  of 
pertenencias,    A  pertenencia,  we  will  say,  is  a  square  of  two  hundred 
varas,  or  five  hundred  and  fifty  feet.     We  will  suppose  it  to  be  lo- 
cated, the  corners  being  marked  with  stakes.     And  proceeding  with 
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J  accuracy,  let  ua  conceive  such  a  solid  body  as  would  be 
that  portion  of  the  earth,  which  has  the  surface  of  the  pertenenda  for 
the  base  of  a  four-sided  pyramid,  whose  apex  is  ia  the  centre  of  the 
earth. 

Now,  regarding  such  a  pyramid  as  a  piece  of  property,  in  how 
much,  and  in  what  part  of  it,  has  the  mine-owner  a  right  of  property  ? 
In  answer  to  this  question  the  Ordinances  say:  (Tit.  VIII,  Ark 
17)  "  The  miner  shall  be  the  owner,  not  only  of  the  space  of  the  par- 
ticular vein  which  he  has  denounced,  but  also  of  all  those  which  in  any 
form,  figure  or  situation,  are  found  within  his  pertenencia  ;  so  that  if 
a  vein  begins  in  any  one  pertenenda,  and  passing  on,  terminates  in 
another,  each  owner  shall  enjoy  the  portion  which  passes  through  his 
respective  boundaries,  and  neither  the  first,  nor  any  other,  on  account 
of  having  discovered  it  in  his  boundaries,  or  of  its  being  there,  can 
claim  it  in  its  whole  extent,  or  wherever  it  may  happen  to  be,"  Hal- 
leck's  Col.,  238. 

And  again,  on  this  point  the  ordinances  further  provide,  that  "  no 
miner  shall  enter  upon  the  pertenencia  of  another,  even  though  it  be 
by  going  to  a  greater  depth,  and  by  working  his  own  vein,  but  that 
each  one  shall  keep  and  observe  the  boundaries  of  his  own,  unless  he  . 
amicably  agrees  and  stipulates  with  his  neighbor  for  the  right  to  work 
in  his pertmmda."     Tit.  VIII,  sec.  14,  Halleck's  Col.,  237. 

Therefore,  each  proprietor  of  a  mine  owns  the  entire  depth.  He 
may  excavate  his  pyramid — remove  its  entire  substance  in  the  depth 
^and  any  one  who  enters  it  without  his  permission  is  a  trespasser. 

To  whom  belongs  the  surface  ?  If  the  mine  is  on  private  land, 
even,  the  surface  belongs  to  the  miner,  the  owner  of  the  surface 
having  received  his  land  subject  to  the  requirements  of  the  system 
adopted  by  the  Grovemment  for  the  discovery  of  mines  and  the 
development  of  mineral  wealth.  The  minerals  in  the  pyramid  are  of 
more  value  to  the  State  than  the  grass  or  the  grain  which  the  surface 
might  produce.  The  surface  uses  are,  therefore,  made  subordinate 
to  the  mining — the  surface  to  the  depth.  That  this  is  another  result, 
and  a  necessary  one,  of  the  subdivision  of  the  earth  into  two  species 
of  things,  minerals  and  surface,  each  of  which  is  treated  as  a  distinct 
subject  of  property,  is  too  plain  to  require  argument.  We  may,  there- 
fore, consider  it  an  undeniable  principle  of  mining  jurisprudence,  that 
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the  surface  title  is  subordinate  to  the  mining  title,  in  all  things  in 
which  they  conflict. 

Treating  of  this  matter,  Gamboa  says:  "The  qneation  may  be 
raised,  whether,  upon  the  discovery  of  a  mine  m  another  proprietor's 
ground,  the  owner  of  the  soil  is  entitled  to  claim  precedence  of  and 
oust  the  discoverer  ?  To  which  we  reply,  on  the  authority  of  Ealdus, 
P.aulo  de  Castro,  Rosenthal,  Petrus  Barbosa,  Bartholo  and  Capolo,  all 
of  whom  are  cited  by  Antunez,  that  the  discoverer  is  to  be  preferred 
before  the  owner  of  the  ground,  provided  he  comply  with  the  direc- 
tions of  the  ordmances  concerning  registry.  First,  because  he  who 
first  takes  possession,  according  to  law,  is  in  a  better  condition. 
Second,  because  the  mine -or  vein  is  not  part  of  the  estate,  nor  did  it  ■ 
pass  with  the  land,  but  is  common,  and  falls  to  him  who  first  takes 
possession  of  it.  Third,  because  ho  who  first  sets  about  exploring  and 
working  the  vein  is  in  a  situation  to  claim  the  preference,  both  by  the 
rules  of  justice  and  by  the  ordinances  of  the  new  code,  which  confer 
upon  the  first  discoverer  the  right  of  making  the  first  registry,  and  of 
taking  a  larger  space  of  ground,  with  other  privileges  which  we  shall 
notice  hereafter."  *  »  "  Fourth,  because  it  is  to  the  advantage  of 
the  public  that  ores  should  be  searched  for,  and  that  mines  should  be 
explored  and  worked  by  the  people  generally,  and  the  owner  of  the 
soil  has,  therefore,  no  right  to  prohibit  them  from  doing  so, nor  can  he 
have  any  right  to  deprive  another  of  the  fruits  of  his  diligence." — 
1  Heath.  Gamboa,  136-7-8. 

But  as  this  subordination  arises  from,  so  is  it  limited  hj,  the  neces- 
sities of  the  mine.  Hence,  the  Ordinances  of  1584  provide,  that  the 
damag'e  done  to  the  surface,  whether  by  searching  for  minerals  or  by 
working  mines,  or  by  occupying  sites  for  reducing  establishments, 
shall  be  paid  its  owner  according  to  the  award  of  experts,  "  and  in 
default  of  payment  of  what  the  surveyors  shall  estimate,  upon  oath, 
as  the  amount  of  the  damage,"  says  Gamboa,  "  execution  shall  bo 
levied." — 1  Ileaik.  G-awboa,  p.  133,  see.  6. 

As  by  the  ordinances  containing  the  foregoing  provision,  the  miner 
held  an  estate  of  inheritance  in  his  mine,  which  might  be  enjoyed  in 
perpetuity  by  his  heirs  and  assigns,  it  may  reasonably  be  considered 
that,  so  far  as  the  surface  of  the  pertenendas  and  the  sites  of  reducing 
establishments  were  concerned,  the  amount  of  damages  would  be  the 
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value  of  the  land,  and  that  the  law  intended  the  owner  of  the  mine  to 
be  the  owner  of  those  portions  of  the  surface,  subject  to  the  obligation 
of  compensating  their  former  owner. 

But  whatever  may  have  been  the  intention  of  the  Ordinances  of 
1584  on  this  point,  those  of  1783  are  perfectly  clear.  Thej  pro- 
vide as  follows : 

"  Any  one  may  discover  and  denounce  a  vein  or  mine,  not  only  in 
common  land,  but  also  in  the  private  lands  of  any  individual,  provided 
he  pays  for  the  land  of  which  ho  occupies  the  surface,  and  the  damage 
which  immediately  ensues  therefrom,  according  to  the  valuation  of  the 
experts  appointed  by  the  parties,  and  a  third  in  case  of  disagreement ; 
the  same  being  understood  with  respect  to  him  who  denounces  a  place 
or  waters  for  establishing  works  and  moving  the  machines  necessary 
for  the  reduction  of  ores,  which  are  called  HacimdoB,  provided  they 
do  not  include  more  land  nor  use  more  water  than  may  be  necessary." 
Tit.  VI,  Art.  14,  ffaUeck's  Col.,  228. 

The  provision  for  the  payment  of  tfie  surface,  and  of  the  immediately 
ensuing  damages  in  the  foregoing  article,  corresponds  precisely  with 
that  of  the  16tb  Article  of  the  Ordinances  of  158i,  in  respect  to  the 
payment  of  damages,  the  words  con  tal  of  the  one  corresponding  to  the 
words  cow  que  o{  the  other.  In  reference  to  the  last  named  ordinance, 
Gamboa  remarks,  that  on  the  judgment  of  the  experts,  fixing  its  value, 
an  execution  =!hall  be  levied  when  there  is  default  in  payment.  The 
ordinances  could  not  have  meant  that  no  person  should  fliseover  and 
denounce  a  mine  on  another  man's  land  without  ^J-fiMOWsZ^  paying  him 
the  value  of  the  surface  and  the  damage  which  ensues,  because  these 
acts,  and  also  the  digging  of  the  well,  (^pozo  de  posestoti)  mast  pre- 
cede possession,  and  until  that  is  gii  en,  there  is  no  fixed  surface  to  be  • 
piud  for,  and  no  ascertabied  damages  to  be  compensated.  Gamboa's 
view  is,  doubtless,  the  correct  one,  that  the  loss  resulting  to  the  owner 
of  the  surface,  from  the  subordination  of  his  property  to  the  paramount 
title  of  the  miner,  shall  be  fixed  by  experts  at  a  money  value,  and  the 
Bum  thus  ascertained  shall  be  realized  fay  execution,  like  any  other 
judgment  debt.  When  such  subordination  extends  to  expropriation, 
as  by  the  Ordinances  of  1783  it  clearly  does  in  respect  to  the  surface 
of  the  jiertenencias,  and  of  the  sites  of  HacimHag,  the  same  mode  of 
ascertaining  and  enforcing  compensation  is  provided.     In  fact,  the 
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damages  treated  of  by  Gamboa,  were  subatantialiy  nothin"  more  or 
leas  than  the  pecuniary  value  of  the  perpetual  nght  to  the  exclusive 
use  aad  enjoyment  of  the  superficies  of  his  pertenencias,  and  of  the 
site  of  his  Hacienda,  by  tho  mine  owner.  It  was  really  the  ex- 
propriation provided  for  in  plainer  terms  by  the  Ordinances  of  1783, 
Tho  same  reasoning  applies  to  both.  The  law,  therefore,  effects  the 
expropriation,  and  grants  the  surface  of  the  perteneneia  at  the  same 
instant  that  it  grants  the  depth.  The  surface  owner's  estate,  in  its 
original  creation,  was  thus  subordinate,  thus  liable  to  be  attracted  to, 
and  merged  in  that  of  the  miner.  The  great  mining  policy  of  the 
State  requu-ed  it.  One  or  the  other  must  yield — the  surface  to  the 
depth,  or  the  depth  to  the  surface — otherwise  an  iasurmoun table 
obstacle  would  be  opposed  to  the  development  of  mineral  wealth.  It 
is  the  policy  of  the  law,  drawn  from  the  paramount  considerations  of 
encouraging  the  discovery  and  promoting  tho  development  of  mines, 
to  subordinate  the  surface  to  the  depth.  Nor  can  the  owner  of  the 
surface  complain ;  for,  apart  from  the  consideration  that  he  took  his 
estate  subject  to  be  thus  divested,  the  law  gives  him  a  personal  claim 
against  the  mine  owner  for  tho  value  of  the  surface,  and  the  remaining 
parts  of  his  estate  are  greatly  increased  in  value  by  the  mining 
establishment  which  the  discoverer  has  created  on  his  land. 

The  foregoing  are  not  the  only  cases  of  expropriation  in  favor  of  the 
miner.  It  is  provided  by  the  3rd  Article  of  the  8th  Title,  Ordinances 
1783,  "  that,  in  the  immediate  vicinity  of  tho  Reales,  therS  be  sufS- 
cient  commons  and  watering  places  for  the  pasturage  of  animals 
which  propel  the  machinery  required  for  the  reduction  of  ores,  or 
which  are  required  in  transporting  the  ore  and  other  things  required 
and  used  by  the  miners,  which  shall  be  for  the  use  of  all,"  and  that  if 
such  lands  belong  to  the  Crown,  they  shall  never  be  sold.  If  they 
belong  to  any  individual,  church  or  religious  community,  they  may  be 
taken  from  their  owner,  paying  him  according  to  the  appraisement  of 
experts,  "  but  with  the  express  condition,  that  the  sales  of  the  said 
lands  shall  be  understood  as  applicable  to  those  only  which,  according 
to  law,  may  be  granted,  and  to  the  extent  which  may  be  necessary 
for  the  said  purpose,  and  no  greater,  unless  the  owners  voluntarily 
consent  to  sell  the  surplus  which  may  result." 

But  for  many  purposes  it  is  not  necessary  that  the  subordination  of 
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the  aurfaeo-title  should  go  to  the  extreme  length  of  expropriation,  it 
suffices  that  the  surface  becomes  servient  to  the  mine.  Thus  a 
searcher  for  mines  is  permitted  to  pasture  his  saddle-beast  and  pack 
mule  either  in  common  or  private  property  without  pay ;  and  the 
private  owner  of  forests,  in  the  neighborhood  of  mines,  is  obliged  to 
sell  wood  ,to  the  miner  at  a  fair  valuation,  and  is  forbidden  to  send  his 
wood  to  other  places. 

In  the  particular  of  which  we  are  treating,  the  French  law  diflfers 
somewhat  from  the  Spanbh.  By  the  provisions  of  the  former,  a 
horizontal  partition  of  the  pyramid  is  effected,  the  miner  owning  abso- 
lutely the  depth,  the  proprietor  of  the  soil  remaining  in  the  ownership 
and  possession  of  the  surface.  But  the  miner  can  take  such  parts  of 
the  surface  as  may  be  required  for  the  purposes  of  the  mine,  on 
indemnifying  its  owner.  On  this  point,  I  beg  leave  to  quote  the 
very  sensible  observations  of  M.  Key: 

"  The  grant  of  a  mine  carries  with  it  the  grant  of  the  land  which 
encloses  the  naine,  on  the  surface  as  well  as  in  the  depth,  subject  to 
two  sorts  of  indemnity  when  the  expropriation  is  complete ;  this  is  a 
point  we  cannot  insist  on  too  much,  in  order  to  put  a  stop  to  all 
controversy. 

"The  grant  of  the  depth  is  definitive,  in  consideration  of  a  just 
indemnity  collected  from  the  products  of  the  mine ;  that  of  the  surface 
conditional,  because  it  is  subjected  to  the  course  of  the  nline ;  it  takes 
place  in  consideration  of  a  second  indemnity  based  on  double  the 
revenue  of  the  portion  of  which  the  owner  has  been  dispossessed,  pay- 
able before  possession  is  taken. 

"  Hence  the  grant  is  of  all  the  mining  land,  but  the  old  owner 
remains  in  possession  of  his  land  to  enjoy  it  as  formerly,  and  if  he  is 
the  owner  of  the  surface  only,  he  nevertheless  preserves  his  property 
perpetually,  if  the  working  of  the  mine  does  not  require  that  he  should 
be  dispossessed,  or  if  he  does  not  require  the  purchase  of  the  parts  of 
which  he  is  dispossessed. 

"A  horizontal  partition  of  the  land  is  thus  accomplished  at  the 
moment  of  the  concession,  by  the  very  act,  which  grante  the  property, 

"  This  is  one  of  the  most  injurious  consequences  of  the  grant  of  a 
mine.     But  these  consequences  are  exaggerated  at  pleasure ;  persona 
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will  noL  go  back  to  the  time  of  this  partition ;  tliey  forget  that  without 
the  mine  the  greater  part  of  all  these  mlniag  countries  would  bo 
unknown,  or  at  least  without  any  importance,  and  that  the  surface  of 
the  lands  would  be  unproductive. 

"  They  will  not  see  that  without  the  mine  there  would  bo  nothing  to 
change  the  nature  of  these  lands,  and  that  it  is  the  mino  which,  in 
attracting  an  entirely  new  population  around  itself,  creates  at  the  same 
time  the  wealth  of  the  country. 

"And  must  we,  on  account  of  the  inconvenience  caused  by  the  hori- 
zontal partition  of  the  earth,  deny  the  benefits  which  result  from  the 
development  of  a  mine,  the  foster  motfter  of  a  eountry,  and  show  our 
ingratitude  towards  her  by  multiplying  difficulties  in  her  path  ? "  2 
Hey,  Propriete  des  Mines,  3. 

The  Spanish  Mining  Law  of  1849,  imitating  in  this  particular  the 
French  law,  thus  defines  a  pertenencia  in  Chapter  II,  Article  11 : 

"  Each  pertetienda  of  a  mine  constitutes  a  soiid  of  a  rectangular 
base  three  hundred  varas  long  by  two  hundred  wide,  measured  hori- 
zontally in  the  direction  designated  by  the  party  interested,  and  of  an 
infinite  vertical  depth,  without  including  the  surface,"  .  Halleck's 
CoL,  510. 


There  is  nothing  in  reason,  or  in  the  policy  of  any  laws  with  which 
I  am  acquainted,  that  prevents  the  substance  of  the  earth  being 
divided  beneath  the  surface — that  horizontal  parlition  so  precisely 
defined  by  M.  Rev  in  his  comments  on  the  French  Code,  and  by  the 
Spanish  Mming  Law  of  18i9 — into  solid  sections  of  such  dimensions 
and  relative  positions  as  may  be  deemed  advisable.  Certainly  in  Eng- 
land nothing  is  more  common  than  separate  estates  in  the  parts  of  the 
earth  that  lio  beneath  the  surface,  and  those  portions  of  the  earth, 
regarded  as  the  subjects  of  property,  are  land,  just  as  much  as  the 
surface  that  rests  upon  them.  In  proof  of  this  assertion,  I  offer  tho 
followmg  extracts  from  tho  very  able  work  of  Mr.  Bainbridge  on 
Mines  and  Minerals,  a  book  of  great  learning  and  authority.  I  con- 
sider it  unnecessary  to  encumber  my  argument  with  i 
reported  cases,  as  the  principle  is  so  elementary : 
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Mr.  Bainbridge,  in  treating  of  the  right  of  property  in  minerals, 
says;  "Mines  may  form  a  distinct  possession  and  different  inheri- 
tances. It  is  a  common  occurrence,  in  mining  districts,  for  the  owner- 
ship of  the  soil  to  be  vested  in  one  person,  and  that  of  the  mines  in 
another."     (p.  4.) 

"  The  right  of  property  in  minerals  under  the  surface,  being  a 
claim  to  land  Uself,  and  thoreforo  an  incorporeal  hereditament,  cannot 
be  acquired  by  prescription,  which,  contrary  to  the  Koman  law,  from 
which  it  is  derived,  can  only  confer  an  incorporeal  privilege  over  the 
lands  of  others.  Prescription,  like  custom,  can  only  give  the  right  to 
work  mines."     (p.  5.) 

"  When  mines  form  a  distinct  inheritance,  and  are  not  attached  to 
the  ownership  of  the  lands  in  which  they  are  situate,  or  form  a  part  of 
the  demesnes  of  a  manor,  a  title  to  them  may  be  acquired  and  lost  in 
the  same  manner  as  to  a  common  estate  of  freehold."     (p.  31.) 

"  There  can  be  no  doubt  that  mines  and  minerals,  whether  forming 
a  distinct  possession  or  inheritance,  or  not,  are  within  the  provisions 
of  this  statute,  (the  statute  of  frauds).  In  either  case,  they  form  a 
part  of  tie  land  itself."     (p.  124.) 

"  When  mines  form  a  part  of  the  general  inheritance,  they  will,  of 
course,  be  transferred  along  with  the  lands,  without  being  expressly 
mentioned  in  the  conveyance ;  but  when  they  form  a  distinct  posses- 
ion or  inheritance,  a  distinct  title  to  them  must  also  he  established. 
In  the  latter  situation,  the  mines  will  still,  of  course,  retain  the  quali- 
ties of  real  estate,  and  will  be  transferred  hy  conveyances  applicable 
to  the  particular  disposition  of  them  intended  to  be  made.  They  are 
capable  of  livery,  and  of  being  made  the  subjects  of  ejectment.  '  By 
the  nam&  of  mineral  says  Coke, '  or  fodina plumbi,  etc.,  the  lajid  it- 
self shall  pass  in  a  grant,  if  livery  be  made,  andalso  be  recovered, in 
an  assize.'  It  has  been  stated,  that  if  a  grant  of  mines  be  made 
without  livery,  the  grantor  will  only  take  a  power  to  dig  and  work 
them.  But  now,  by  a  late  statute,  all  corporeal  hereditaments  are 
declared,  as  regards  the  conveyance  of  the  immediate  freehold,  to  lie 
in  grant  as  well  as  in  livery. 

"  It  has  also  been  stated,  that  a  common  recovery  should  not  have 
been  suffered  of  a  quarry,  or  a  mine,  because  they  are  not  in  d 
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but  ia  profit  only      But  this  i'*  not  ooirti,t      Mmen  inil  minerals  are 
part  of  the  veiy  hads  oi  demesnes  themaelvus  '      (j    141.) 

"  It  was  cxpre&slj  held,  b£,f)ie  the  late  statute,  thit  mines  do  not 
lie  m  grant;  as  red  heicht^ment%  they  pa'o  by  bvery  of  seizin." 
"  Mines  are  very  ire(|uei)tly  excepted  in  a  conveyance.  When  the 
exception  contimed  in  ■»  deed  ol  feoffment  i?  in  ft\oi  of  the  grantor, 
there  can  be  no  necessity  for  livery,  because  the  grantor  will  never 
have  been  out  of  possession  of  the  thing  excepted.  But  when  the 
exception  is  in  favor  of  third  persons,  or  strangers  to  the  legal  estate, 
this  livery  cannot  be  dispensed  with."     (p.  142.) 

"  It  is  scarcely  necessary  to  say  that  mines,  like  all  other  kinds  of 
real  property,  are  subject  to  the  usual  laws  of  descent,  devolution,  and 
transfer,  by  act  of  law,  according  to  the  freehold  or  chattel  interest 
acquired  in  them."  "  Mines  held  in  fee,  which  are  opened,  are  lia- 
ble to  dower,"  but  not  if  unopened,  where  they  form  an  unsevered 
portion  of  the  general  inheritance ;  but  "  there  is  no  difference  in  the 
liability,  (to  dower)  of  mines  forming  a  separate  inheritance."  (p. 
157.) 

"Mines,  of  course,  may  also  descend  in  coparcenery."  "The 
mere  right  to  work  mines  is,  as  we  have  seen,  an  incorporeal  heredita- 
ment, existing  in  the  land  of  other  persons,  and,  when  it  does  not 
^ve  an  exclusive  dominion,  it  is  indivisible,  because  the  division  of  the 
right  would  create  new  rights,  and  would  prejudice  the  owner  of  the 
soil."  "  But  if  the  right  or  license  to  work  mines  be  exclusive  of 
similar  rights,  not  only  on  the  part  of  the  owner  of  the  lands,  but  of 
all  other  persons,  and  it  is  manifest  that  the  owners  of  the  right  have 
the  entb-o  power  to  take  away  the  whole  subject  matter,  the  above 
rule  will  not  apply."     (pp.  163-4.) 

';  It  has  been  said,  that  a  property  may  be  .acquired  in  mines  which 
will  be  quite  independent  of  the  property  in  the  lands  in  which  they 
are  situate.  In  this  condition,  the  minerals,  of  whatever  character 
they  may  be,  will,  of  course,  still  form  parts  of  the  land  itself,  and 
mil  consume  lands  in  strictly  legal  acceptation.  As  such,  mines 
become  liable  to  the  administration  of  all  the  usual  remedies  relating  to 
the  law  of  real  property,  except  in  those  cases  which,  in  consequence 
of  the  peculiarity  of  this  species  of  property,  may  necessarily  demand 
some  modificatioQ  of  these  remedies."    (p.  490.) 
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"  An  action  of  trespass  may  be  maintained  in  respect  of  any  im- 
proper interference  mth  the  enjoyment  of  mines."  "  An  action  of 
ejectment  will  also  be  maintainable  for  recovering  possession  of  a 
mine."     (p.  492.) 

"  Although  an  ejectment  will  not  lie  for  a  bare  incorporeal  heredita- 
ment, yet  all  the  rights  and  easements  of  that  kind  enjoyed  with  land 
and  mines,  may  be  recovered  with  the  subject  matter  of  which  they 
are  deemed  to  form  a  part."  "It  has  been  decided,  that  such  an 
action  (ejeolmenl)  will  not  properly  he  in  respect  of  a  license  only  to 
work  mines."  "  When  the  minerals  are  severed,  and  become  the 
subject  of  manipnktion,  they  arc  mere  personal  chattels,  like  the  trees 
which  are  severed  from  the  freehold,  and  an  action  of  trover  will, 
therefore,  be  maintainable  for  their  recovery  in  that  condition."  (p. 
494.) 

CiiUy^r  on  Mb>rn. 
"  The  property  in  minerals  unsevered  from  the  land,  whether  held 
together  with  or  separately  from  the  property  in  the  land,  is  what  the 
law  terms  a  corporeal  hereditament,  as  distinguished  from  the  mere 
right  to  work  for  them,  which  is  an  incorporeal  hereditament."  (p.  1.) 
'*  An  estate  in  minerals  is  considered  an  estate  in  land,  and  is  trans- 
ferable only  under  the  same  restrictions,  whether  conveyed  with  or 
without  a  conveyance  of  the  adjacent  soil."  (p.  6.)  The  same  author 
says,  that  the  statute  of  frauds,  and  the  statute  of  8th  and  9th  Vie., 
c.  106,  relating  to  conveyances  of  land,  are  equally  applicable  to 
mines,  (pp.  6-9.)  "  The  rules  which  regulate  the  descent,  devolu- 
tion and  transfer  of  interests  in  land,  by  operation  of  law,  and  their 
transiiiBsion  by  will,  apply  to  interest  in  mines,  with  no  distinction 
deserving  of  especial  notice."  (p.  55.) 

It  was  my  intention  in  the  beginning— after  sketching  as  plainly  as 
I  could  some  of  the  leading  outlines  of  mining  jurisprndonce,  and 
illustrating  the  subject  by  the  legislation  of  the  most  enlightened 
nations,  and  the  opinions  of  learned  men  who  have  labored  with  much 
thought  in  explaming  and  elucidating  its  principles-to  conclude  this 
branch  of  my  argument  by  refuting  the  positions  taken  by  Mr.  Com- 
missioner Thompson  on  the  question  of  jurisdiction.  But  I  find  all 
his  arguments  sufficiently  answered  hy  what  has  been  already  said. 
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For  inatance,  Judge  Thompson  eays :  "  The  rights  of  the  citizen  in 
mines  acquired  under  the  Ordinances  in  Spain  and  Mexico,  as  defined 
in  the  Commentariea  of  Gramhoa,  present  so  close  an  analogy  with 
that  of  the  owner  of  a  right  of  way,  under  the  common  law,  as  to 
leave  no  doubt  on  my  mind  that  they  were  identical  in  their  nature." 
Trans.  123.  And  then  making  a  few  extracts  from  Gamboa,  without 
regard  to  the  subject  of  which  the  author  was  treating,  and  passing 
unnoticed  everything  that  he  aaid  on  the  very  question  under  discus- 
sion adds  ■  "  These  extracts  demonstrate  clearly  to  my  mind,  that  the 
em  wa  n  ntemflation  of  law,  a  thing  separate  and  distinct  from 
the  land  ni  tl  right  which  the  discoverer  or  denoimcer  could 
a  qu  e  n  t  un  le  the  Ordinances  was  a  mere  incident  to  the  land  or 
easement  ubj  t  to  be  divested  at  any  time  by  non-user,  or  a  failure 
to  n  ply  w  th  the  nditions  prescribed  by  them.  But  tbis  will  be 
stall  more  apparent  when  I  come  to  consider  the  causes  which,  accord- 
ing to  Gamboa,  operated  a  forfeiture  of  tho  miner's  right  to  the  mine, 
and  divested  him  entirely  of  all  his  interest  in  it.  An  exammation  of 
the  following  extracts  from  the  Commentaries  will  show  how  slight  and 
uncertain  was  the  tenure  by  which  the  miner  held  his  right  to  work 
the  mine ;  and  will  establish  fully  the  analogy  between  the  right  of 
way  under  the  commo  i  Kw  a  I  tl  at  i  ow  ndor  consideration."  And 
Judge  Thompson  concl  des  w  tl  these  remarks :  "  The  laws  of  Spain 
and  Mexico,  regulati  g  the  legistitt  n  liscovery  and  working  of 
mmes,  may  well  be  classed  w  th  tl  ose  pol  eal  laws,  which,  by  tho 
law  of  nations,  are  abi  gited  o  a  change  of  sovereignty.  Their 
principal  object  was  for  purposes  of  revenue,  and  as  such,  they  would 
come  within  that  denomination.  If  so,  they  were  clearly  annulled  by 
the  treaty  of  cession,  and  all  rights  'acquired  under  them  would  neces- 
sarily cease  and  determine."     Trans.  123-4-5. 

Such  is  Judge  Thompson's  understanding  of  the  system  of  Spanish 
mining  jurisprudence — that  monument  of  the  wisdom  of  Velasquez 
and  Galvez  extolled  by  Alaman.  He  thinks  it  confers  a  mere  license 
to  dig ;  and  even  this  license  is  so  slight  and  uncertain  that  it  is  the 
very  picture  of  a  right  of  way — (is  a  right  of  way  slight  and  uncer- 
tain ?)  Nay,  he  discovers  at  last  that  not  even  a  license  is  given ; 
that  Spanish  mining  jurisprudence  consists  of  nothing  but  revenue 
laws,  politicai  laws,  that  confer  no  rights  whatsoever  which  may  not 
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be  annulled  at  any  moment  hj  tbe  repeal  of  the  law ;  that  the  whole 
mining  system  of  Spain  is  nothing  more  nor  less  than  a  farming  out  of 
the  taxes,  which  the  minerals  in  the  bowels  of  the  earth,  like  so  many 
individuals,  owe  the  Government,  the  farmer  paying  into  the  Treas- 
ury one-tentii  of  his  collections ;  and  that  these  collections  can  be  at 
any  moment  stopped. 

This  method  of  collecting  taxes,  applied  to  those  due  hy  cinnabar, 
is,  to  say  the  least,  unprecedented  by  any  Government  financiering  I 
ever  heard  of,  For  these  same  revenue  laws  tell  us,  that  the  tax  col- 
lector, Castillero  for  instance,  wt^s  entitled  to  all  the  quicksilver  he  col- 
lected, with  the  addition  of  five  dollars  for  every  hundred  pounds,  and 
if  he  coUeetod  a  certain  quantity  he  should  have  |25,000  more.  And 
naoreover,  these  same  revenue  laws  establish  a  Mining  Junta,  one  of 
whose  principal  duties  is  to  advance  money  to  Castillero  to  assist  him 
in  collecting  the  taxes  due  by  cinnabar.  Certainly,  these  laws  may 
form  a  very  excellent  system  of  raining  jurisprudence,  but  they  are 
very  poor  revenue  laws.  Under  such  financiering  it  is  not  surprising 
that  Mexico  is  bankrupt. 

As  fiefs  were  held  by  a  tenure  still  more  slight  and  uncertain  than 
that  by  which  a  mine  is  held,  I  presume  they  afford  a  still  closer  anal- 
ogy to  a  right  of  way.  And  as  the  Government  of  the  United  States 
demands  a  dollar  and  ^  quarter  per  acre  for  its  lands,  I  suppose  that 
all  the  pre-emption  laws  are  political  revenue  laws,  and  that  patents 
issued  under  them  become  void  when  the  law  is  repealed. 

I  think,  may  it  please  your  Honors,  that  I  have  successfully  estab- 
lished the  propositions  with  which  I  set  out.     They  are  the  following ; 

Mrst.  That  the  concession  of  a  mine  conveyed  to  the  grantee  full 
property,  in  the  very  substance  of  the  mine.  The  words  used  in 
describing  this  right  of  property  are,  propriedad,  propriedad  y  posses- 
ion, propriedad  y  usufructo,  propriedad  y  uttUdad,  plena  propriedad, 
dominio,  pleno  dominio,  dominio  ahsoluto  y  perpetno,  dominio  dlrecto 
y  atil. 

Second.  That  a  mine  considered  as  a  subject  of  property,  belongs 
to  the  class  variously  denominated  in  Spanish  law,  Menes  rfdces,fuvr 
dos,  heredades,  tierras,  poxesiones,  predios,  fincas,  which  are  equiva- 
lent to  the  common  law  term  land. 

Third.     That  the  quantity,  or  possible  duration  of  the  mine-owner's 
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estate  under  such  concession,  was  unlimited,  by  any  assigned  point  of 
time ;  that  it  was  an  estate  of  inheritance,  and  might  endure  in  him 
and  his  heirs  forever. 

I'ourth.  That  the  quahty  of  his  estate  was  limited  or  conditional, 
using  these  terms  in  their  common  law  meaning. 

Fifth.  That  if  the  terms  by  which  the  duration  of  the  mine- 
owner's  estate  was  defined,  are  the  equivalent  of  a  limitation,  his 
estate  would  correspond  most  nearly  to  what  is  known  at  the  common 
law,  as  a  fee  determinable;  and  if  such  terms  are  the  equivalent  of  a 
condition,  his  estate  would  correspond  most  nearly  to  Mr.  Preston's 
definition  of  a  fee  conditional  at  common  law ;  but  it  is  not  in  all 
respects  identical  with  either. 

I  now  proceed  to  the  argument  on  the  Mining  Claims. 
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THE  UNITED  STATES 

■V. 

ANDBES    CASTILLERO, 
On    Cross    Appeal. 


ARGUMENT  ON  THE  TWO  LEAGUE  GRANT. 


A.  C.  PEACHY, 

Foi'  the  Claim 
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THE  TWO  LEAGUE  GRANT. 


On  the  10th  December,  1845,  Castillero,  after  informing  Gov. 
Pico  of  his  discovery  and  denouncement  of  the  mine,  adda :  "  I  am 
sure  that  yourself  and  the  Departmental  Junta  will  appreciate  a  dis- 
covery which  will  form  the  riches  of  the  country,  and  we  wish  that 
the  vacant  lands  near  our  works  be  conceded  to  us,  to  cut  wood,  with 
the  order  of  possession."     Trans.,  1805. 

The  foregoing  letter  was  sent  hy  Gov.  Pico  to  the  Minister  of 
Relations,  on  the  13th  February,  1846.  Trans.  1805  ;  and  received 
by  the  latter  on  the  6th  April,  1846,  as  by  marginal  note. 

On  the  6th  April,  1846,  the  Minister  of  Relations  answered  Gov. 
Pico's  letter,  directing  the  Departmental  Government  to  report  ^Yhat 
it  might  deem  convenient  in  regard  to  the  matters  of  OastUlero's, 
letter. 

On  the  31st  December,  1845,  Manuel  Castro,  Prefect,  in  a  com- 
munication to  the  Governor,  officially  announcing  the  discovery  and 
the  working  of  the  mine,  enclosed  Castillero's  petition  for  "  a  piece  of 
land  of  two  square  leagues  which  is  odQaeent  to  said  mine,"  &c. 
Trans.,  2550. 

The  enclosed  petition  cannot  be  found  in  the  archives,  nor  does  it 
appear  what  action  was  taken  on  it  by  the  Departmental  Government. 

When  Castillero  registered  the  mine,  he  thought  it  was  on  Berre- 
yeaa'a  Rancho,  and  so  described  it. 

But  before  he  left  California  he  was  informed  of  his  mistake,  and 
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in  Mexico  he  learned  from  Gov.  Micheltorena  the  fraud  which  Berre- 
jesa  had  practised  in  giving  him  a  copy  of  bis  grant,  in  which  it 
appeared  that  it  was  for  two  leagues. 

I'hia  win  appear  from  Castillero's  letter  to  Alex.  Forbes,  of  14th 
January,  1847.  Trans.,  3049.  The  copy  of  the  Berreyesa  grant 
referred  to  is  in  Berreyesa's  own  hand.  Vide  Exhibit  Suiiol  No,  1. 
Trans.,  2730.  Proved  by  Suflol,  Trans.,  2728,  and  by  Pico.  Ber- 
reyesa was  killed  in  June,  1846. 

Being  thus  satisfied  that  the  mine  was  not  on  Berreyesa's  land, 
CastUlero,  in  his  proposed  contract  with  the  Mexican  Government, 
presented  on  the  12th  May,  1846,  inserted  the  following  article  : 

"  Eighth.  It  (the  Junta)  shall  also  represent  the  advantage  of 
there  being  granted  to  me,  as  a  colonist,  two  square  leagues  upon  the 
land  of  my  niimng  possession,  with  the  object  of  enabling  me  to  use 
the  wood  for  my  burnings."     Trans.,  1612,  Spanish ;  1802,  Enghsh. 

ACZEON  OF  THE   QOVERHMBNT  ON   CASTILLERO'S  PROPOSED   CONTRACT. 

I.  The  Junta  de  Fomento  on  the  14th  May,  1846,  urged  the 
Supreme  Government  to  agree  to  the  contract  as  proptraed,  except  in 
regard  to  this  grant  of  two  square  leagues,  concerning  which  it  for- 
bore to  express  an  opinion,  but  referred  the  Government  to  informa- 
tion within  its  reach.     Trans.,  1798,  English ;  1608,  Spanish. 

II.  On  the  20th  May,  1S46,  the  Supreme  Government  agreed  to 
.  Castillero's  proposed  contract,  in  all  its  p^ts,  as  is  shown : 

1st.  By  the  marginal  decree  on  the  Junta's  letter,  signed  with  the 
rubric  of  IJie  Minister  of  Justice,  and  dated  20th  May,  1846.  Trans., 
1608,  Spanish ;  1798,  EngHsh. 

2nd.  By  the  record  of  that  marginal  decree  in  the  General  Book. 
Trans.  1627,  Spanish ;  1816,  English. 

3rd.  By  the  official  despatch  from  the  Minister  of  Justice  to  the 
Junta  de  Fomento,  20th  May,  1846.     Trans.,  1602,  Spanish ;  1792, 


4th.  By  the  official  despatch  from  the  Mmister  of  Justice  to  the 
Minister  of  Relations,  20th  May,  1846.  Trans.,  1617,  Spanish ; 
1807,  Enghsh. 
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5th.  By  tke  official  despatch  from  the  Minister  of  Relations  to  the 
Governor  of  California,  23rd  May,  1846,  offered  by  CastUlero  aa  evi- 
dence of  the  grant  of  two  leagues.  Filed  in  Land  Commission. 
Trans.,  65,  Spanish ;  67,  Enghah. 

III.     The  marginal  decree  above  referred  to  is  in  these  words : 

"  It  is  granted  in  the  terms  proposed ;  and  aa  regards  the  land,  let 
the  corresponding  order  issue  to  the  Minister  of  Relations  for  the 
measures  of  his  office,  with  the  understanding  that  the  Supreme  Gov- 
ernment accedes  to  the  petition." 

All  that  is  proposed  is  granted,  the  two  square  leagues  among  other 
things.  But  as  in  regard  to  them  it  was  necessary  to  take  other  steps 
in  order  to  carry  out  the  grant  into  complete  execution,  the  Minister 
of  Justice  directs  that  appropriate  orders  be  issued  to  the  Minister  of 
Relations,  who  is  to  be  informed  that  the  Supreme^Government  has 
acceded  to  Castillero's  petition. 

Accordingly,  on  the  20th  May,  1846,  the  Minister  of  Relations  ia 
informed  that  the  President  has  approved  in  all  ita  parts  the  contract 
proposed  by  CastiUero.  But  as  the  Minister  of  Relations  did  not 
know  what  that  contract  was,  the  Minister  of  Justice  tells  him  that 
CastiUero  had  petitioned  for  a  grant  as  a  colonist  of  two  square  leagues 
on  the  land  of  his  mining  possession,  and  that  the  President  had 
acceded  to  that  petition.  The  Minister  of  Relations  is  then  requested 
to  i^ue  the  proper  orders. 

And  thereupon,  on  the  23rd  May,  1846,  the  proper  order  was 
issued  by  the  Minister  of  Relations. 

That  order  is  to  the  Governor  of  California,  directing  him  to  put 
CastiHero'in  posse^on  of  the  two  square  leagues,  and  reads  as  fol- 
lows: 

MINISTRY  OF  BORBISN  RELATIONS,   GOVERNMENT  AND   POLICE. 

M<rat  Excellent  Sir: 

The  Excellent  and  Illustrious  SeSor  Minister  of  Justice,  in  an 
official  communication  of  the  present  month,  say^  to  me  what  follows : 
Excellent  Sir : 

"  I  have  this  day  said  to  the  Excellent  Senor  Don  Vicente  Segura, 
President  of  the  Junta  de  Fomento  de  Mineria,  what  follows : 
'  Excellent  Sir : 

Having  laid  before  His  Excellency,  the  President  ad  interim,  the 
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petition  of  Settor  Don  Andres  Castillero  for  the  encouragement  of  the 
mine  of  quicksilver  which  he  has  discovered  in  the  Mission  of  Santa 
Clara  in  Upper  Oahfornia,  with  the  note  of  Your  Excellency  of  the 
14th  last.,  with  which  you  were  pleased  to  accompany  and  recommend 
it,  His  Excellency  has  been  pleased  to  approve  in  aD  its  parts  the  con- 
tract celebrated  with  that  individual  for  the  commencement  of  the 
working  of  said  mine ;  and  on  this  day  the  proper  communication  baa 
been  sent  to  the  Ministry  of  Foreign  Relations  and  Government,  to 
the  end  that  suitable  orders  may  be  issued  with  respect  to  what  j^ 
contained  in  the  8th  Article  relative  to  the  grant  of  lands  in  that 


"  And  I  have  the  honor  to  insert  it  (in  this)  to  your  Excellency,  to 
the  end  that  with  respect  to  the  petition  of  Senor  Castillerro,  to  which 
the  Excellent  Se2or  President  ad  interim  has  thought  proper  to  accede, 
that  as  a  colonist  there  be  granted  to  him  two  square  leagues  on  the 
land  of  his  mining  possession,  you  will  be  pleased  to  issue  the  orders 
referred  to," 

I  repeat  to  Your  Excellency,  etc. 

And  I  transcribe  it  to  Your  Excellency  in  order  that,  in  conformity 
with  what  the  laws  and  dispositions  on  colonization  provide,  you  may 
put  Seiior  Castillero  in  possession  of  the  said  two  leagues. 

God  and  Liberty.  CASTILLO  LANZAS. 

Excellent  Senor  Governor  of  the  Department  of  Califorflias. 

Mexico,  May  23d,  1846. 

It  is  contended  by  the  Government  that  the  Castillo  Lamas  dispatch 
is  not  a  grant,  that  is  to  say,  it  does  not  contain  words  of  grant,  but  is 
an  order  merely  on  the  Governor  directing  him  to  make  a  grant. 
This  construction  is  drawn  from  the  following  words  in  the  letter  of 
the  Minister  of  Relations  to  the  Minister  of  Justice :  "And  I  have 
the  honor  to  insert  it  to  Your  Excellency  to  the  end  that  with  respect 
to  the  petition  of  Seiior  Castillero,  to  which  the  Excellent  Senor  Pres- 
ident haa  thought  proper  to  accede,  thnt  (sohre  que)  there  be  granted 
to  him,  as  a  colonist,  two  square  leagues  upon  the  land  of  -his  mining 
possession,  it  may  please  Your  Excellency  to  issue  the  orders  referred 
to." 

All  the  translations  of  the  foregoing  sentence  in  the  transcript  are 
wrong.     They  omit  the  word  that  which  I  have  italicised. 

The  words,  "  that  there  be  granted  to  him,  as  a  colonist,  two  square 
leagues  on  the  land  of  his  mining  possession,"  are  evidently  descrip- 
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tive  of  tlie  petition  of  Castillero,  to  which  the  Minister  of  Justice 
informs  the  Minister  of  Uelations  the  President  has  acceded, 

The  Government  would  make  out  that  the  Minister  of  Relations  la 
directed  to  issue  orders  that  there  he  granted  to  Castillero,  as  a  col- 
onist, two  square  leagues,  etc.  This  construction  is,  I  think,  unwar- 
ranted. 

The  Minister  of  Justice  is  directed  to  issue  certain  orders  in  rela- 
tion to  something  the  President  has  done. 

What  has  the  President  done  ?  Acceded  to  Castillero's  petition. 
What  did  Castillero  ask  for  ?  A  grant  of  two  square  leagues,  as  a 
colonist,  on  the  land  of  his  mining  possession.  All  this  information 
the  Minister  of  Justice  gives  the  Minister  of  Kelations  to  guide  him 
in  the  business. 

The  marginal  decree,  be^nning,  "It  ia  granted  in  the  terms  pro- 
posed," etc. ;  the  letter  from  the  Minister  of  Justice  to  the  Minister 
of  Eelations,  just  referred  to ;  and  that  from  the  Minister  of  Kelationa 
to  the  Governor  of  California,  directing  him  to  put  Castillero  in  pos- 
session of  said  two  square  leagues,  aeem  to  me  to  put  beyond  doubt 
the  true  meaning  of  the  Castillo  Lanzas  dispatch,  and  to  show  that  it 
is  a  grant  by  the  President  of  Mexico  of  two  square  leagues  to  Caa- 
tiller<(,  as  a  colonist,  on  the  land  of  his  mining 


THE  POWER  OE  THE  PRESIDENT  TO  MAEB  THE  GEAHT  UHDBR  THE  COLO- 
NIZATIOH  LAW  OE  1824  ;  THE  ACT  OF  CONGRESS  OP  4tH  APRIL, 
1837  ;    AHD  THE  DECREE  OP  THE  llXH  MARCH,  1842. 

The  next  question  to  he  considered  is  the  power  of  the  President 
to  make  Ihis  grant. 

I  contend  that  this  power  was  conferred  on  him  by  the  Colonization 
Law  of  1824,  by  the  law  of  4th  April,  1837,  and  by  the  decree  of 
the  11th  March,  1842.  I  am  now  speaking  of  the  statutory  powers 
of  the  Executive.  Paredea'  revolutionary  powers  will  bo  the  subject 
of  separate  discussion. 

And  First,  of  tie  Law  of  1824. 

The  Constitative  Act  of  Confederation,  dividing  all  Mexico  into 
States  and  Territories,  was  decreed  on  the  thirty-first  January,  1824. 
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The  Colonization  Law  was  paasod  on  the  eighteenth  August,  1824. 

The  formal  Federal  Constitution,  known  as  that  of  1824,  was 
adopted  on  the  fourth  October,  of  that  year. 

The  Colonization  Law  was  framed  with  reference,  to  the  political 
government,  then  being  firmly  established.  Ita  third  article  confides 
to  the  Congresses  of  the  States  the  duty  of  colonizing  within  their 
respective  limits ;  and  the  16th  Article  declarea  that  the  Stipremo 
Executive  shall  proceed  to  the  colonization  of  the  Territories.  The 
Congi-esses  of  the  States,  and  the  Supreme  Executive,  wero  both 
required  to  conduct  colonization  according  to  the  principles  established 
by  that  law. 

Those  principles  were  of  a  general  character,  and  fixed  nothing  in 
reference  to  the  particular  steps  and  agencies^  by  means  of  which  the 
title  might  pass  to  the  colonist. 

The  third  and  sixteenth  sections  cont^  grants  of  power,  and  limit 
its  exercise  only  by  the  principles  of  the  law. 

The  President  had  as  much  right  to  grant  lands  in  the  Territories 
as  the  several  Congresses  within  the  limits  of  their  respective  States. 

No  one  can  deny  vahdity  to  a  legislative  grant  in  colonization  by 
the  Congress  of  a  State,  not  contravening  the  principles  established 
by  the  law. 

The  vahdity  of  a  similar  grant  by  the  Supreme  Executive  seems  to 
me  equally  clear. 

As  for  the  sake  of  convenience,  the  Congresses  of  the  States  made 
laws  prescribing  a  certjun  process  and  establishing  certain  agencies  for 
the  granting  of  lands ;  so  the  Supreme  Executive  made  his  general 
regulations  to  effect  the  same  purposes.  The  law  in  the  first  instance 
did  not  take  aw  y  f  m  C  gress  the  power  to  make  a  legislative 
grant ;  nor  in  the  la.t  1  1  h  s  own  regulations  deprive  the  President 
of  the  power  to  gra  t  by  h    own  immediate  action. 

In  the  exerc  se  of  the  power  conferred  on  him  by  the  16th  Article 
of  the  Coloniz  b  n  L  w  the  President  might  have  directed  the  author- 
ities of  the  Terntory  to  leport  to  him  on  the  propriety  of  acceding  to 
petitions  for  land,  reserving  to  himself  the  right  to  grant,  or  to  refuse 
to  grant  in  every  instance. 

Or  he  might  have  appointed  Commissioners  in  colonization  to  make 
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All  the  powers  over  coloiiizfftion  exercised  by  the  Territorial  author- 
ities of  California  were  eonfcrrod  upon  them  by  the  Exeeutiye  Regu- 
lations of  1828 ;  they  had  none  other.  "  The  first  section  of  these 
regulations,"  say  the  Supreme  Court,  "gives  the  authority  to  the 
Governors  (^gefe politico')  to  grant  vacant  lands."  Argueilo  v.  United 
States,  18  How.  54S. 

These  regulations  being  the  mere  creature  of  the  President,  might 
have  been  amended  or  repealed  by  him  at  pleasure. 

He  could  nol;  by  any  regulation  of  his  own  deprive  himself  of  any 
power  conferred  on  him  by  law ;  as  long  as  the  law  lasted,  the  power 
remained. 

The  power  of  the  President  of  Mexico,  to  make  colonization  grants, 
not  merely  by  his  agents,  but  by  his  own  immediate  action,  is  apparent 
from  the  regulations  of  1828.  They  did  not  confer  on  the  Territorial 
authorities  the  power  to  make  empressario  grants,  but  directed  such 
to  be  brought  up  for  the  action  of  the  President.  Again,  in  the 
event  of  a  disagreement  between  the  Political  Chief  and  the  Territo- 
rial Deputation,  on  the  propriety  of  making  a  grant,  the  whole  matter 
was  to  be  referred  to  the  President  for  his  final  action.  If  he  saw  fit, 
he  would  make  the  grant ;  if  not,  he  would  refuse  to  do  so. 

Thus  contingencies  might  have  happened,  which  would  have  made 
every  colonization  grant  in  California,  come  directly  from  the  Presi- 
dent of  Mexico. 

In  our  own  case ;  suppose  Castillero  had  obtained  a  concession  of 
two  leagues  from  the  Giovernor,  and  the  assembly  had  refused  to  ap- 
prove it.  Pursuing  the  regulations  of  1828,  the  espediente  of  the 
proceedings  would  have  been  sent  to  the  President  of  Mexico  for  hia 
resolution.  The  concession  by  the  Governor  did  not  confer  title.  No 
document  of  title  was  to  issue,  and  no  possesMon  was  to  be  had,  until 
the  grant  had  been  made  by  the  concurrent  action  of  the  Governor 
and  of  the  Assembly.  In  the  supposed  case  then,  it  would  be  the 
action  of  the  President  which  would  either  make  the  grant,  or  destroy 
whatever  had  been  done  towards  making  it.  The  President  would  be 
the  grantor,  if  his  resolution  were  favorable  to  the  petitioner. 

But  why  must  the  exercise  of  the  granting  power  by  the  President, 
be  preceded  by  a  disagreement  between  two  agents,  appointed  by 
himself,  whose  concurrent  action  he  has  made  necessary  to  a  grant. 
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iiiil  who  leiup  lUthcir  power  fioiahnn,  and  held  them  it  his  [Ic'i<» 
uie  To  assert  this,  would  be  to  make  the  igent  more  powerlul  than 
the  pimnpal,  to  ascribe  to  a  delegated  power,  supenontj  o\er  tht. 
powei  whn,h  delegates 

I  hive  lead  with  great  eire  the  argument  of  the  special  counsel  of 
the  Govemment  on  this  point,  but  have  hiled  to  see  tht.  ipplicibihty 
of  his  leaaonmg  to  the  question  it  issm  I  do  not  see  what  faeiiing 
on  this  discussion,  the  thi^ory  of  the  Spimsh  Monarchy,  and  the 
method  of  jromul^atrnj^  liws,  can  posail  ly  have 

Could  njt  the  Kin^  of  Spun,  by  his  Minister  of  the  Indies  hive 
glinted  lands  my  wheie  tvithin  his  dominions  in  Amein^a  And  if 
the  grint  described  tht.  lands  with  ceitiinty,  how  else  could  such 
lands  hive  been  mote  completely  tiansferied  to  the  grantee 

It  IS  neces'^iiy  to  a  giant,  says  the  counsel  foi  the  G-oicmment, 
thit  th(,re  should  be  i  wiiting  signifying  the  wdl  of  the  giantoi,  and 
an  ict  of  delivery  wd  apprehension  ot  the  land  glinted  If  the 
Cfovemment  s  counsel  means  to  as'^ert  that  these  two  things  aie  essen 
tial  to  the  nature  of  a  gi  mt,  I  beg  lea\  e  to  expre=!s  my  dissent  from 
the  proposition  Heie  it  my  deak  in  San  Trani.i'ico,  by  a  writing  un 
der  seal,  I  can  tiansfei  all  the  lyht  iiid  title  I  ha\e  to  lands  in  Vu* 
gima,  to  any  giantee  I  miy  nime  Such  a  deed  would  take  out  ot 
me  my  title  to  such  hnls,  just  is  effectually  a^  if  I  were  to  go  on  the 
land,  and  put  a  clol  of  earth,  cr  the  keys  of  a  house  m  the  hinds  of 
my  grantee  The  beizm  j,oes  inth  the  title,  and  that  lo  transfened 
by  the  deed 

It  IS  v€iy  true,  that  when  grmts  of  land  were  made  by  the  Spin 
ish  and  Mexican  G-Dvernmenti,  theoretically  speaking,  the  grantee  hid 
no  nght  to  put  himseli  in  posoession  ot  the  land  by  his  own  act,  be 
cause  that  would  be  permittang  him  to  identify  the  land,  and  to  take 
possession  of  just  such  as  he  might  eon^der  had  been  granted,  lb 
was  deemed  convenient  and  proper  that  some  officer  of  the  Govern- 
ment should  examine  the  title,  ascertain  the  identity  of  the  land,  and 
by  a  notorious  act  put  the  grantee  in  possession.  Such  were  the  pur- 
poses of  juridical  possession. 

What  is  known  in  Cahfomia  as  juridical  possession,  was  not  entirely 
sach.  The  magistrate  was  directed  first  to  measure  a  certain  quan- 
tity of  land,  within  a  specified  tract  of  country ;  then  to  put  the  gran- 
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Q  of  the  land  so  measured ;  the  surplus  within  the  tract 
remaining  the  property  of  the  Nation. 

Let  as  take  such  a  case  as  this :  The  Goyernor  grants ;  the  As- 
aembly  approves;  the  final  document  of.  title  is  delivered.  The 
grantee  has  never  heen  in  possession.  The  American  flag  is  hoisted. 
The  grantee,  says  the  special  counsel  for  the  Government,  has  no  title. 
But  the  Supreme  Court  say  otherwise  in  Fossatt's  case,  ivhcre  they 
declare  that  the  measurement  and  investiture  of  possession  are  merely 
executive  acts,  the  duty  of  performing  which  has  devolved  on  our 
government.  And  in  Chouteau  vs.  Meloney,  16  How.  2'36,  the  Su- 
preme Court,  treatmg  of  the  necessity  of  a  survey  under  the  Spanish 
system,  which  corresponded  precisely  with  juridical  possession  under 
the  Mexican,  say : — "  No  one  of  them  would  have  ventured  to  stretch 
"  a  chain  upon  the  land  with  a  view  of  separating  it  from  the  public 
"  domain  without  special  authority  to  do  so  from  the  Governor.  Such 
"  an  order  was  the  uniform  aeeompaniment  of  a  grant,  and  without  it 
*'  a  concession  was  incomplete  ;  though  when  ^ven,  if  drcumstanees 
"  interfered  with  its  execution,  it  did  not  lessen  the  completeness  of  the 
"  UtU,  if  the  description  of  ike  land  were  such  that  it  could  he  carried 
"  into  a  mrvey." 

I  Barely  cannot  he  required  to  answer,  at  this  day,  an  objection  to 
our  title,  on  the  ground  that  the  grantee  was  not  put  in  juridical  pos- 
session of  his  land.  If  such  an  objection  was  ever  raised,  it  has  heen 
put  to  rest  by  the  Fremont  and  Fosaatt  cases. 

If,  therefore,  the  President  had  the  power  to  make  our  grant,  and 
did  make  it,  and  directed  the  Governor  of  California  to  put  us  in  pos- 
session of  the  land,  the  circamatances  which  interfered  with  the  exe- 
cution of' the  order,  so  far  from  rendering  the  grant  a  nullity,  did  not 
in  the  language  of  the  Supreme  Court  just  cited,  "  lessen  the,  com- 
pleteness of  the  tide,"  because  "  the  deseription  of  the  land  was  such 
that  it  could  he  carried  into  a  survey."  Chouteau  vs.  Meloney,  16 
How.  236. 

The  case  of  The  United  States  vs.  Miranda,  so  far  from  sust^ning 
the  position  of  the  Government's  counsel,  that  actual  seizin  and  pos- 
session are  essential  to  a  grant  of  lands,  establishes  the  precise  reverse. 
The  Court  say :  "  And  the  words  in  possession  of  them,  have  by  this 
"  Court,  in  Arredondo's  ease,  6  Pet.  741,  and  in  all  other  cases  upon 
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Florida  grants,  after  it,  been  determined  not  to  imply  occupation  or 
residence  only,  but  a  legal  seizin.     The  Court  said  in  that  ease, '  by 
grants  of  land  wo  do  not  mean  the  mere  grant  itself,  but  the  right, 
title,  legal  possession,  and  estate,  property  and  ownership,  legally 
resulting  upon  a  grant  of  land  to  the  owner.'     But  in  the  case  be- 
fore us,  from  the  want  of  survey,  or  some  point  for  the  beginning  of 
one,  there  can  neither  be  seizin  in  fact,  nor  in  law ;  for  identity  of 
premises  is  as  essential  for  a  seizin  in  law,  as  it  is  necessarily  implied 
in  a  seizin  in  fact."     United  States  vs.  Miranda,  16  Pot.  159. 
The  pow*  of  the  President  to  make  the  grant  in  question,  is  farther 
denied  by  the  counsel  for  the  Ck)vernment,  on  the  ground  that  it  would 
be  repugnant  to  the  constitution  of  the  former  government  of  Califor- 
nia.    On  this  point  I  find  myself  under  the  misfortune  of  not  being 
able  to  understand  the  counsel's  argument. 

I  refer  to  the  colonization  law  of  1824.  I  show  that  the  16th  Art. 
of  that  law  confides  to  the  President  of  the  Eepublic,the  colonization 
of  the  territories™ and  clothes  him  with  the  power  of  transferring  to 
individual  colonists  the  title  of  the  Nation  to  the  public  lands. 

The  counsel  for  the  Government  does  not  deny  the  power  of  the 
Mexican  Congress  to  dispose  of  the  public  lands,  nor  question  their 
right  to  confer  upon  the  Supreme  Executive  full  authority  over  coloni- 
zation in  the  territories.  And  as  he  has  failed  to  make  answer  to  my 
construction  of  the  Colonization  law  of  1824,  in  respect  to  the  power 
with  which  it  invests  the  President,  I  must  presume  he  has  nothing  to 
say  against  it. 

As  little  have  I  to  say  agdnst  his  theory  of  the  Mexican  Constitu- 
tion, derived  from  Alaman's  picture  of  the  Spanish  Monarchy. 

If  "the  counsel  for  the  Government,  admitting  my  construction  of 
the  colonization  law  of  1824,  had  contended  that  the  law  was  unconsti- 
tutional, as  opposed  to  the  Federal  Constitution  of  1824,  or  to  the  Con- 
stitution of  1836,  or  to  that  of  1843,  or  to  the  Plan  of  San  Luis  Potosi — 
Paredes'  plan  of  Government — I  might  thank  him  for  a  discovery 
which  the  Mexican  Courts  had  failed  to  make  in  many  years.  But 
he  says  nothing  about  the  law — and  strange  to  say,  he  does  not  refer 
to  any  one  provision  of  the  numerous  Constitutions  whose  sequence 
he  gives,  to  which  the  power  claimed  by  the  President  is  repugnant. 
He  says  that  the  Mexican  Government  was  "  a  government  of  gov- 
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emments ; "  tliat  "  its  model  was  the  organization  of  an  army ; "  that 
"  a  very  elegant  and  concise  exposition  of  the  nature  of  the  Spanish 
Government  of  the  Indies"  is  given  by  Alaman ;  he  cites  the  Novia- 
sima  Eecopilacion  to  show  that  before  laws  acquire  force,  they  must 
be  published ;  he  treats  of  the  promulgation  of  laws ;  he  shows  how 
the  Mjning  Ordinances  of  1783  were  promulgated  in  different  places 
at  different  times ;  he  refers  to  the  Spanish  Constitution  of  1812 ;  to 
the  Mexican  Constitutive  Act  of  1824 ;  to  the  Constitution  of  the  same 
year';  to  that  of  1835 ;  to  the  Bases  of  Tacubaya,  and  to  the  Bases  of 
Organicas  of  1843  ;  from  all  which  he  concludes  there  has  been  no 
change  from  the  original  plan  for  the  government  of  the  Californias, 
derived  from  the  Spanish  Monarchy.  Strange  conclusion!  From 
1824  to  1836,  California  bore  precisely  the  same  relation  to  the  Fed- 
eral Government,  that  the  Territories  of  the  .United  States  sustain  to 
our  General  Government.  Under  the  Departmental  system,  the  Cal- 
ifornias enjoyed  the  same  poHtical  power  as  any  other  Department  of 
Mexico. 

This  strange  conclusion  is  made  the  premise  of  a  conclusion  still 
more  strange.  In  the  Governor's  hands,  says  tiie  Government's  coun- 
sel, necessarily  was  the  public  domain ;  the  juridical  possession  which 
followed  the  Governor's  grant,  shows  that  it  was  not  a  useless  cere- 
mony, nor  merely  a  survey,  but  intended  to  represent  the  actual  tra- 
dition of  the  thing  granted,  &o. 

The  counsel  for  tho  Government  surely  does  not  mean  by  aJl  this, 
that  the  Pohtical  Chief  of  the  Territory  of  California,  or  the  Governor 
of  the  Department  of  Californias,  by  virtue  of  Ms  office,  had  the 
power  to  disprae  of  the  public  lands ;  and  was  so  possessed  of  them 
that  some  act  of  his  own  was  necessary  to  divest  himself,  and  transfer 
possession  to  another.  If  such  be  his  meaning,  the  proposition  is 
asserted  for  the  first  tone  in  California.  Such  power  was  never 
claimed  by  any  Governor  of  California,  with  the  exception,  perhaps, 
of  one  or  two  instances  of  revolutionary  acts  by  Alvarado,  done  in  the 
name  of  the  Independent  and  Sovereign  State  of  California.  On 
the  contrary,  the  Colonization  Law  of  1824,  and  the  Executive  Regu- 
lations of  1828,  have  always  been  recognized  by  the  authorities  of 
California,  and  by  those  of  our  own  Government,  as  the  source  of 
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power  uncler  whieli  the  plan  of  colonization  was  carried  out  in  tliia 
Department. 

Neither  can  it  be  denied  that  the  public  lands  in  the  Territories, 
under  the  Federal  Constitution  of  1824,  and  under  the  Central  or 
Departmental  form  of  Government,  wheresoever  dtuate  in  the  Repub- 
lic, were  regarded  and  treated  aa  the  property  of  ike  Nation,  in 
possession  of  the  Nation,  grantahle  hy  the  Nation.  Such  being  tho 
case,  it  seems  to  me  very  absurd  to  assert  that  the  heal  Governors 
were  so  possessed  of  the  pMie  dom^n,  that  it  could  be  granted 
only  by  the  concurrent  action  of  the  Nation,  in  transferring  the  'right 
of  property,  and  of  the  local  Governor  in  vesting  possession.  For  if 
both  these  acts  were  essentia!  to  a  grant,  and  the  latter  rested  solely 
in  the  independent  will  of  the  local  Governor,  the  Nation  could  not 
dispose  of  its  own  propeitty  according  to  its  sovereign  pleasure. 

If  the  Court  will  examine  Santa  Anna's  Decree  of  the  11th  of 
March,  1842,  in  its  12th  Art.,  Halleck'a  Col.,  429,  they  will  find  it 
expressly  declared,  that  to  the  Supreme  Executive,  representing  the 
dommion  of  the  Mexican  Nation,  belongs  the  right  to  dispcse  of  the 
vacant  lands  in  all  the  Departments  of  the  Republic. 

Juridical  possession,  then,  being  an  executive  act,  would  be  ordered 
and  conducted  with  reference  to  executive  superiority  and  subordina- 
tion. If  the  grant  were  made,  like  Castillero's,  by  the  Supreme  Ex- 
ecutive, the  order  for  possession  would  be  directed  to  the  Governor  of 
the  Department,  who  would  in  his  turn  order  the  proper  magistrate  to 
execute  it.  All  executive  orders  would  properly  pass  from  the  Supreme 
Executive  to  the  highest  local  Executive,  and  through  the  latter  to 
inferior  magistrates. 

If  the  grant  were  made  by  the  Governor  and  Departmental  Assem- 
bly, the  order  for  possession  would  be  directed  immediately  to  the 
local  magistrate. 

But  in  the  case  first  supposed,  the  necessity  of  juridical  possession 
aa  the  complement  of  title,  is  in  no  wise  greater  than  in  the  last — 
nor  are  its  functions,  purposes  and  efiects  in  the  least  degree  different 
in  the  two  cases. 

It  is  to  be  remembered,  that  at  the  date  of  Castillero's  two-league 
grant,  he  was  already  in  possession  of  the  mine,  and  of  three  thousand 
varas  of  land,  in  al!  directions  from  its  mouth. 
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Bat  it  may  be  saiil  that  inasraueli  as  the  Supreme  Executive,  by  hia 
Regulations  of  1828,  had  provided  the  agencies,  and  directed  the 
measures  for  the  colonization  of  the  Territories,  he  thereby  divested 
himself  of  tho  power  to  make  grants  in  a  mode  different  from  that 
which  he  had  prescribed.  I  can  see  no  force  in  this  argument.  These 
Regulations  were  only  the  general  flan  for  tbe  colonization  of  the 
Territories,  devised  by  the  President,  appointing  agents,  and  contain- 
ing certain  directory  and  mandatory  provisions,  to  be  observed  by  them. 
The  Regulations  themselves  might  have  been  at  any  moment  altered 
or  repealed,  and  the  powers  they  conferred  revoked.  The  whole  mat^ 
ter  rested  continually  in  the  discretion  of  the  President.  Surely  the 
President  was  not  so  hampered  by  general  regulations,  made  for  his 
subordinates,  as  to  he  obliged  to  change  or  repeal  them,  before  he 
could  exercise  the  grantmg  power  in  his  own  person. 

Surely  he  was  not  limited  in  the  exercise  of  the  granting  power  to 
ikjse  cases  which  in  the  event  of  a  disagreement  between  agents  whose 
concurrent  action  he  required,  ho  had  said  should  be  brought  before 
him  for  his  action.  Surely  if  for  any  national  purpose  it  was  deemed 
proper  to  grant  land  in  a  Department  to  a  colonist,  and  both  tho  Gov- 
ernor and  the  Assembly  after  being  ordered  by  the  President  had  re- 
fused to  make  the  concession ;  to  grant  a  tract  of  land  wJdch  was  the 
property  of  the  nation,  not  that  of  the  Bqxtrtment;  the  President  of 
Mexico  was  not  obliged  to, precede  his  act  of  granting,  by  a  revocar 
tion  of  the  powers  he  had  given  to  refractory  agents,  and  a  withdrawal 
of  the  trust  he  had  reposed  in  their  discretion.  It  would  be  singular 
indeed  if  the  Supreme  Executive,  to  whom  tho  nation  had  by  law  con- 
fided the  disposal  of  the  land  belonging  to  the  nation,  could  not,  be- 
cause for  convenience  sake  he  had  delegated  the  general  execution  of 
that  trust  to  certain  agents,  whose  acts  were  valid  only  in  so  far  as  they 
represented  his  will  and  authority,  himself  in  a  particular  case  exer- 
cise the  power  he  had  conferred  on  others.  If  the  Governor  of  Cali- 
fornia had  conceded  the  land  in  ciiiestion  to  Castillero,  and  the  Assem- 
bly had  refused  to  approve  the  act,  no  one  will  deny,  that  the  President 
of  Mexico,  by  approvmg  what  the  Governor  had  done,  would  really 
make  the  grant,  and  by  disapproving,  would  eflbctually  nuOify  what- 
ever incipient  steps  towards  title  had  been  taken.  But  why  in  the 
case  supposed,  would  the  application  be  sent  up  to  the  President  ? 
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!For  no  other  reason  than  that  he  had  so  ordered.  But  because  he 
had  ordered  such  cases  to  be  laid  before  him  for  his  action,  does  it 
follow  that  he  could  not  act  in  any  other  eases;  however  great 
or  urgent  the  necessity,  dispose  for  the  benefit  of  the  nation,  of 
the  public  lands  which  the  nation  had  given  him  the  power  and  imposed 
on  him  the  duty  of  disposing  of,  if  the  local  authorities  to  whom  he  had 
entrusted  the  general  execution  of  that  power,  should  both  refuse  to 
exercise  it  in  favor  of  a  particular  individual.  I  do  not  think  it  was 
competent  for  the  President  of  Mexico  to  divest  himself  of  power ;  to 
disable  himself  for  the  discharge  of  his  duty,  by  any  regulations  dele- 
gating that  power,  and  transferring  that  duty  to  others.  He  had  no 
right  to  place  the  property  of  the  nation  so  entirely  at  the  disposal  of 
the  local  authorities  of  the  territory  in  which  it  was  situated,  that  he 
could  not  himself  dispose  of  it,  in  conformity  with  the  principles  of 
the  colonization  law,  so  as  best  to  subserve  the  interests  of  the  whole. 
Republic. 

We  must  not  fall  into  the  error  of  regarding  the  Regulations  of  1828 
as  an  administrative  act,  within  the  general  scope  of  the  administrative 
function.  The  power  to  dispose  of  the  public  lands  of  Mexico,  did  not 
belong  to  the  EKCcutive  according  to  the  theory  of  the  constitution  of  the 
Mexican  Government.  That  power  was  first  vested  by  the  16th  article 
of  the  colonization  law  of  1824  in  the  President  of  the  Republic,  subject 
only  to  the  requisition  of  conformity  with  the  prmciples  estahhshed  by 
the  law.  He  was  requu-ed  to  proceed  to  the  colonization  of  the  Territo- 
ries. The  power  to  grant  to  mdividuala  was  conferred  on  him.  No  colo- 
nist could  acqub-e  title  to  land  in  a  territory,  which  did  not  emanate, 
mediately  or  immediately  from  him.  Everything  in  relation  to  colo- 
nization in  the  territories,  waa  confided  to  his  power  and  discretion. 
Having  from  motives  of  convenience  delegated  this  power  to  local 
agents,  the  nation  was  hound  by  their  action,  but  upon  no  principle  of 
law  with  which  I  am  acquainted,  can  the  President  be  said  to  have  - 
put  all  power  out  of  himself  hy  his  own  regulations,  except  so  far  as 
those  regulations  provided  for  his  action.  In  reference  to  Congress, 
the  President  was  agent ;  in  reference  to  the  authorities  of  Cahfomia, 
he  was  principal. '  To  say  that  the  President  of  Mexico  could  not  grant 
two  square  leagues  of  land  to  Castillcro,  because  he  had  appointed 
subordinate  agents  to  make  grants  in  colonization,  is  to  assert  what 
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has  no  precedent  in  law,  and  what  in  the  forum  of  reason  appears  to 

me  absurd. 

The  case  of  Delassua  v.  the  United  States,  9  PeL  133-4,  affords  a 

precedent  directly  in  point.     Chief  Justice  Marshall  delivering  the 

opinion  of  the  Court,  sajs: 

"  By  the  royal  order  of  1774,  the  power  of  granting  lands,  which 
had  been  vested  in  the  Intendantaby  an  order  of  1768,  was  revested 
in  the  civi!  and  military  governors  of  the  provinces,  who  retained  it 
tin  1798.  In  the  execution  of  this  power,  the  lieutenant-governors 
or  commandants  of  posts,  as  is  fully  shown  by  the  proceedings  before 
the  various  tribunals  appointed  under  the  authority  of  the  United 
States,  were  employed  (  by  the  governors  of  provinces)  to  make 
the  origmal  concession  and  order  of  survey,  and  to  put  the  g 


"  The  objection  made  to  this  plain  title  is,  that  the  concession  [  by 
Zenon  Trudeau,  lieutenant-governor  of  the  western  part  of  Illinois,  by 
special  order  of  the  Baron  de  Carondelet,  governor-general  of  the  pro- 
vince] is  not  made  in  pursuance  of  the  regulations  of  O'Reilly." 

"  This  objection  was  considered  in  the  eases  heretofore  decided  by 
"  this- Court,  especially  in  8  Peters,  455.  It  is  apparent  that  those 
"  regulations  were  intended  for  the  general  government  of  subordinate 
"  officers ;  not  to  control  and  limit  the  power  of  the  person  from  whose 
"  will  they  emanated.  The  Baron  de  Carondelet,  wo  must  suppose, 
"  possessed  all  the  powers  which  had  been  vested  in  Don  O'EeUly ;  and 
"  a  concession  ordered  by  him  is  as  valid  aa  a  similar  concession  directed 
"  by  Governor  O'Reilly  would  have  been.  Had  Governor  O'Reilly 
"  made  such  a  grant,  could  it  have  been  alleged  that  he  had  dis- 
"  abled  himself  by  his  instructions  for  the  regulation  of  the  conduct  of  _ 
"  his  subordinate  officers ;  instructions  which  the  power  that  created 
*'  must  have  been  capable  of  varying  or  annunhig ;  from  exercising  the 
"  power  vested  in  him  by  the  crown  t    IX  Pet.  134." 

Next  of  the  Act  of  Gongress  of  ith  April,  1837,  and  the  deoree  of 

11th  Mareh,  1842. 

It  will  be  remembered  that  the  Colonization  law  of  1824,  whose 

provisions  were  framed  with  reference  to  the  political  division  of  the 

country  into  States  and  Territories,  and  to  the  federal  form  of  govem- 
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mcnt  tlien  being  established,  gave  to  the  Congresses  of  the  States  the 
power  to  carry  out  the  plan  of  colonization  in  conformity  with  the 
principles  of  that  law.  The  Federal  Constitution  of  1S24  was  sub- 
verted by  the  Central  System,  which,  initiated  in  1835,  was  extended 
year  after  year,  until  about  1840,  all  Mexico  was  reduced  under  it. 
The  General  Government  of  the  Confederation  then  became  the  Cen- 
tral Grovernment  of  the  nation,  and  the  States'  losing  their  sovereign 
powers,  were  converted  into  mere  Departments  of  the  Kepublic. 

Some  of  the  States  contended  that  the  3d  Article  of  the  Coloniza- 
tion law  of  1824  had  granted  to  them  the  public  lands  in  their  limits, 
and  when  converted  into  departments,  claimed  the  right  to  dispose  of 
them.  This  claim  was  successfully  resisted  by  the  Central  Govern- 
ment, which  maintained  that  all  the  vacant  lands  in  the  Departments 
were  the  property  of  the  Nation. 

Acting  on  this  pruiciple,  one  of  the  earliest  laws  of  the  Mexican 
Congress  under  the  Central  System,  was  that  of  the  4th  April,  1837, 
entitled  "  Deiree  to  effect  the  Colonization  of  tJie  lands  of  t}ie  Re- 
public."    As  it  is  very  short  I  will  translate  it  in  full. 

"  The  Supreme  Executive,  (^el  goUemo')  with '  the  consent  of  the 
Council,  will  proceed  to  effect  the  colonization  of  the  lands,  which  are, 
and  ought  to  be  the  property  of  the  Repubhc,  by  means  of  sales,  em- 
phyteusis, or  hypothecation,  applying  the'  proceeds  (which  at  first 
should  not  be  less  than  a  dollar  and  a  quarter  per  acre)  to  the  pay- 
ment of  the  national  debt  contracted  or  to  be  contracted ;  reserving 
always  enough  for  the  fulfillment  of  the  promises  made  to  the  soldiers 
who  fought  for  independence,  and  for  the  rewards  and  grants  which 
Congress  may  decree  in  favor  of  the  indigenous  tribes  and  nations, 
, and  of  those  who  co-operated  towards  the  re-establishment  of  Texas  ; 
notwithstanding  any  laws  heretofore  passed  on  the  subject  of  coloniza- 
tion, whose  provisions  are  repealed  so  far  as  they  are  opposed  to  this 
law,  repeating  the  prohibition  of  the  11th  Article  of  the  law  of  the 
6th  April,  1830." 

The  article  of  the  law  of  1830  referred  to,  prohibits  the  coloniza- 
tion of  the  border  States  and  Territories  with  the  citizens  of  the  ad- 
joining nations. 

On  the  11th  March,  1842,  Santa  Anna  issued  a  decree,  giving  to 
foreigners  domiciled  in  the  Kepablie,  the  right  to  acquire  and  hold 
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real  estate.  The  12tli  Article  of  the  decree  is  in  the  words  follow- 
ing:— 

"  12.  Los  extrangeros  no  podran  adquirir  terrenes  realengoa  6  val- 
dios  en  todos  loa  departmentoa  de  la  republica,  sin  contrarlos  con  el 
gobierno  que  posee  esto  derecho  en  representacion  del  dominio  de  la 
nacion  Mexicana." 

Which  I  translate  thus : 

"  12.  Foreigners  cannot  acquire  public  or  vacant  lands  ia  any  of 
the  departments  -without  contracting  for  them  with  the  Supreme  Ex- 
ecutive, whicli  possesses  this  right  by  virtue  of  its  representing  the 
ownership  of  the  Mexican  Nation." 

It  thus  appears  that  as  soon  as  the  public  lands,  by  the  change  from 
the  Federal  to  the  Central  Government,  camo  to  be  treated  as  the 
property  of  the  Nation,  their  disposal  was  confided  to  the  Supreme 
Executive.  The  law  of  the  4th  April,  1837,  expressly  gives  him  that 
power,  and  the  decree  of  the  lltb  March,  1842,  declaring  that  vacant 
lands  in  all  the  Departments,  are  the  property  of  the  Nation,  assert-a 
for  the  Supreme  Executive,  who  represents  the  ownership  of  the  Nar 
tion,  the  right  to  dispose  of  them. 

It  may  be  said  that  the  law  of  the  4th  April,  1837,  gives  to  the 
President  only  the  power  to  sell,  or  pledge  the  public  lands.  I  shall 
show  that  the  grant  of  two  leagues  to  Castillero  was  in  reward  of  val- 
uable services,  for  which  the  Nation  had  ofi'ered  large  pecuniary  com- 
pensation— much  larger  than  his  two  leagues  woulcf  come  to  at  a  dollar 
and  a  quarter  per  acre. 

The  Castillo  Lanzas  dispatch  SEaARDED  as  an  order  to  the 
Governor,  and  Departmental  Assembly  op  California  to 

GRANT  THE  TWO  SQUARE  LEAGUES  TO  CASTILLBRO. 

Considered  in  this  point  of  view,  it  is  of  the  same  nature  with  the 
grant  of  the  Island  of  Santa  Cruz,  recently  passed  on  by  the  Supreme 
Court.  In  that  ease  the  Court  say :  "  Islands  situated  on  the  coast, 
"  it  seems,  were  never  granted  by  the  Governors  of  California  or  any 
"of  her  authorities,  under  the  colonization  law  of  1824  or  the  regu- 
"  lations  of  1828.  From  all  that  has  been  exhibited  in  eases  of  this 
;,  the  better  opinion  is,  that  the  power  to  grant  the  lands  of 
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"  the  islands  was  neither  claimed  nor  exercised  by  the  authorities  of  the 
*'  department  prior  to  the  twentieth  day  of  July,  1838,  as  waa  satisfac- 
"  torily  shown  in  one  or  more  cases  heretofore  considered  and  decided 
"  by  this  Court. 

"  On  that  day  the  Minister  of  the  Interior,  by  the  order  of  the  Mcx- 
"  ican  President,  addressed  a  communication  to  tfovcrnor  Alvarado, 
"  authorizing  him,  in  concurrence  with  the  Departmental  Assembly,  to 
"  grant  and  distribute  the  lands  of  the  desert  islands  adjacent  to  that 
"  department  to  the  citizens  of  the  nation  who  might  solicit  the  same. 
"  That  dispatch  bears  date  at  a  period  when  the  President  was  in  the 
"  exercise  of  extraordinary  powers,  and  was  issued,  as  appears  by  its 
« recitals,  with  a  view  to  promote  tho  settlement  of  the  unoccupied 
"  islands  on  the  coast,  and  to  prevent  those  exposed  positions  from  be- 
"  coming  places  ot  rendezvous  and  shelter  fur  foreign  adventurers,  who 
"might  desire  to  invade  tliat remote  department." 

The  order  of  the  twentieth  of  July,  1838,  referred  to  by  the  Court, 
is  in  the  following  words : 

"  MiSISTRY  OP  THE   InTEIUOR, 

Most  Excelibnt  Sir  :  . 

Tl  6  M  st  Ef  elle  t  Se  the  President,  desiring,  on  the  one  side, 
to  p  otect  tl  e  pop  il  t  on  of  the  d  sert  Islands  adjacent  to  that  depart- 
ment wl  ch  are  i  pi  t  of  the  Nat  al  Territory,  and,  on  the  other,  to 
prevent  the  many  fo  e„n  ad  e  turers  from  enjoying  these  considerable 
J  ort  0  s  f  om  lu  h  they  miy  do  oreat  prejudice  to  our  fishery,  com- 
merce ind  interest  1  ^s  bee  plea  ed  to  determine  that  Your  Excel- 
)  ncy  m  c  ncu  ence  w  th  the  Departmental  Junta,  proceed  with 
act  V  ty  anl  ].  Icn  e  to  grant  and  distribute  lands  in  said  Islands,  to 
the  c  t  zens  ho  may  sol  c  t  them  His  Excellency  particularly  re- 
comnc  hug  the  ctzens  A  tone  and  Carlos  Carrillo  for  their  useful 
and  patr  ot  c  services  n  orler  tl  at  they  he  attended  to  in  preference, 
and  that  there  he  consigned  to  them  exclusively  one  of  the  said  Islands 
which  they  themselves  may  select. 

I  have  the  honor  to  say  this  to  Your  Excellency  for  information  and 
the  corresponding  effects. 

God  and  Liberty.  PJl.bADU. 

Mexico,  July  20th,  1838. 
To  the  Most  Excellent  Senor,  the  Governor  of  the  Department  of  Cal- 
ifornias,  City  of  Los  Angeles." 
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"  Grants  made  hy  tha  Governor,"  continue  the  Court,  "  under  the 
"power  conferred  by  that  dispatch,  without  the  concurrence  of  the 
"  Departmental  Assembly,  were  simply  void,  for  the  reason  that 
"  the  power  boin^^  a  special  one,  could  only  be  exercised  in 
"  the  manner  therein  _  'scribed.  It  was  so  held  by  this  Court  in 
"  United  States  vs.  Osio,  aecided  at  the  present  term,  and  we  are  aat- 
"  isSed  that  tho  decision  was  correct." 

Now  the  grant  of  the  Island  of  Santa  Cruz,  having  been  made  by 
the  Governor  alone,  the  Departmental  Assembly  not  acting  in  the 
premises,  Castillero's  title,  as  far  as  its  validity  depended  on  the 
action  of  the  local  authorities  of  California,  would  have  been  in  pre- 
cisely the  same  predicament  as  Osio's,  But  while  the  Sapreme 
Ooart  declare  the  Governor's  conee^ioa  to  Osio  to  be  u  mere  nullity, 
they  hold  Castillero's  title  to  be  peifect  and  complete. 

Whence  the  difference  between  the  two  'I  Let  the  Supreme  Court 
answer. 

"  But  the  grant  in  this  case  was  not  made  under  the  general  anthor- 
"  ity  conferred  by  that  dispatch  [meanmg  the  one  copied  above.] 
"  In  addition  to  what  was  exhibited  in  the  former  case,  it  now  appears 
"  that  another  dispatch,  of  a  spedal  character,  was  addressed  by  the 
"  same  Cabinet  Mmistcr  to  the  Governor,  on  tho  same  day.  Like 
"  the  other,  it  bears  date  at  the  City  of  Mexico,  on  the  twentieth  day 
"  of  July,  1838,  and  is  signed  by  the  Minister  of  the  Intoiior.  By 
"  the  terms  of  the  communication,  the  Governor  is  informed  that  the 
"  President,  regarding  the  services  rendered  by  this  claimant  to  the 
"  nation,  and  to  the  department,  as  worthy  of  great  consideration  and 
*'  full  recompense,  has  directed  the  Minister  to  recommend  strongly  to 
"  the  Governor,  and  to  the  Departmental  Assembly,  that  one  of  the 
"  islands,  such  as  the  claimant  might  select,  near  where  he  ought  to 
"  reside,  with  the  troops  under  his  command,  be  assigned  to  him,  be- 
"  fore  they  proceed  to  grant  and  distribute  such  lands,  under  the  gen- 
"  oral  authority  conferred  by  the  previous  dispatch." 

The  special  order  mentioned  by  the  Court  is  as  follows: 

"  Ministry  of  the  In^tbrior. 
Most  excellent  Seilor : 

Being  worthy  of  all  consideration  and  recompense,  the  services 
which  Captain  Don  Andres  CastiUero  has  rendered  the  nation  and 
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that  Department,  cooperating  efficaciously  in  the  re  establishment  of 
order  and  obedience  to  the  constitutional  laws,  the  most  Excellent 
Seiior,  the  President,  orders  me  to  recommend  him  very  efficaciously 
to  your  Excellency,  and  to  that  Departmental  jta,  in  order  that, 
before  proceeding  to  the  distribution  -whic^  jd  he  made  conforma- 
bly to  the  laws,  and  as  is  directed  in  tim  order  of  this  date,^i:  the 
lands  of  the  Islands  adjacent  to  that  Peninsula,  there  be  assigned  to 
that  individual  the  one  which  he  may  elect  of  those  nearest  to  the 
place  where  he  should  reside  with  the  troops  which  are  under  his 
orders. 

I  have  the  honor  to  communic&te  it  to  your  Excellency  for  your  in- 
formation and  corresponding  effects. 

God  and  Liberty.  PESADO. 

Mexico,  July  20th,  1838. 
To  the  most  Excellent  Seiior,  the  Governor  of  the  Department  of 
Caiiforaias.     City  of  Los  Angeles." 

Commenlang  on  this  order,  the  Court  say : 

"  Beyond  question,  the  legal  effect  of  that  second  communication, 
"  was  to  withdraw  such  one  of  the  islands  as  should  thus  be  selected 
"  hy  the  claimant  from  the  operation  of  the  previous  order,  and  to 
"  direct  that  it  be  assigned  to  this  claimant." 

And  the  Court  conclude  with  the  following  remarks : 

"  Having  come  to  this  conclusion,  the  only  remaining  question  Is 
"  whether  the  grant  was  made  by  competent  authority.  Direction 
"  was  given  to  the  Governor  and  the  Departmental  Assembly,  in  the 
"  special  dispatch  on  which  this  grant  was  issued,  that  one  of  the 
"  islauds  situated  along  the  coast  of  the  department  should  be  assigned 
"  to  this  claimant  before  they  proceeded  to  grant  and  distribute  such 
"  lands  under  the  general  order.  Those  communications  were  of  the 
"  same  date ;  but  it  is  obvious,  from  the  language  of  the  special  dis- 
"  patch,  that  it  was  issued  subsequently  to  the  other  communication, 
"  and  must  be  regarded  as  qualifying  the  latter,  so  far  as  their  terma 
"  are  repugnant.  Had  the  claimant  petitioned  for  a  grant  of  this 
"  description,  under  the  general  order,  his  application  would  have  been 
"  addressed  to  the  discretion  of  the  Governor  and  of  the  Depaitmental 
ly,  and  unless  both  had  concurred  in  granting  the  prayer, 
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"  his  application  would  have  been  defeated,  for  the  reason  that  such  a 
"  title  could  only  be  adjudicated  by  their  concurrent  action.  Power 
"  to  refuse  such  application  was  vested  in  the  Assembly  as  well 
"aa  in  the  Governor;  but  when  both  concurred,  and  the  adjudi- 
"  cation  had  been  roade,  the  title  papers  were  properly  to  he  issued  by 
"  the  ..Governor,  as  an'Exceutive  act.  As  the  Assembly  was  a  con- 
s' stituerit  part  of  the  granting  power  under  the  general  order,  it  was 
"  doubtiess  thought  proper  that  the  withdrawal  of  one  of  the  islands 
"  from  its  operation,  and  the  disposal  of  it  in  another  way,  should  be 
"  notified  to  the  Assembly  as  well  as  to  the  Governor.  They  were 
"  accordingly  directed  not  to  proceed  to  make  adjudications  under  that 
"  order,  until  the  assignment  of  the  title  to  this  claimant  was  perfected, 
"  but  thoy  were  not  required  to  make  the  assignment,  or  to  cause  it 
"  to  be  made.  To  accomplish  that  purpose,  and  to  carry  into  effect 
"  the  command  of  the  President,  two  things  only  were  necessary  to  be 
"  done :  one  was  to  be  performed  by  the  clamant,  and  the  other  was 
"  a  mere  ministerial  act.  It  was  tlie  claimant  who  was  to  make  the 
"  selection ;  and  if  it  was  a  proper  one,  near  the  place  where  ho  was 
"  stationed  with  his  troops,  nothing  remained  to  be  done  hut  to  make 
"  the  alignment,  as  described  in  the  dispatch.  Emanating,  aa  the 
"  dispatch  did,  from  the  supreme  power  of  the  nation,  it  operated  of 
"  itself  to  adjudicate  the  title  to  the  claimant,  leaving  no  discretion  to 
"  be  exercised  by  the  authorities  of  the  Department.  Neither  the 
"  Governor  nor  the  Assembly,  nor  both  combined,  could  withhold  the 
"  glint,  iftci  a  proper  selection,  without  disobeying  the  express  com- 
"  nnnd  of  the  supreme  government.  Nothing,  therefore  remained  to 
"  be  donfe  aftet  the  selection  by  the  cldmant,  but  to  issue  the  title 
"  papeis,  and  that  was  the  proper  duty  of  the  Governor,  as  the 
"  Executive  organ  of  the  Department.  No  doubt  appears  to  have 
"  been  entertained  of  the  justice  of  the  claim,  either  by  the  Commis- 
"  sioners  or  the  District  Court ;  and  in  view  of  all  the  circumstances, 
"  we  think  their  respective  decisions  were  correct.  The  decree  of 
"  the  District  Court  is  therefore  affirmed." 

The  Supreme  Executive  dbected  the  Governor  and  Assembly  to 
grant  to  Castillero  any  one  of  the  islands  he  might  select.  And 
although,  as  the  Supreme  Court  hold,  the  16th  Article  of  the  Coloni- 
zation Law  did  not  vest  the  President  of  Mexico  with  power  to  grant 
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the  Mandu  in  colonization,  they  not  being  within  the  scope  of  tlie 
law,  yet  by  virtue  of  his  extraordinary  powers  he  might  dispose  of 
the  public  domain.  And  they  say,  that  such  an  order  aa  that  in  favor 
of  Castillero,  emanating  from  the  granting  power,  and  directed  to  his 
agents,  was  to  all  intents  and  purposes  a  grant.  Of  course,  it  matters 
not  whether  the  power  to  dispose  of  the  public  domain  was  vested  in 
the  President  of  Mexico,  hy  Act  of  Congress,  or  came  to  him  by  rev- 
olution and  usurpation  ;  whether  the  power  was  ordinary  or  extraor- 
dinary. The  gist  of  the  thing  is,  that  an  order  was  issued  by  the 
principal  to  his  agent,  by  the  President  of  Mexico  to  the  authorities  of 
the  Department  of  California.  The  will  of  the  principal  was  man- 
ifested, and  if  the  steps  directed  to  be  taken  by  agents  to  carry  it 
into  execution  were  not  followed,  nevertheless  the  will  shall  not  fail  in 
any  of  its  intended  effects.  "What  ought  to  have  been  done,  and 
would  have  been  done,  shall  be  held  as  done.  Beyond  question,  this 
decision  is  sustained  by  reason,  justice  and  practical  good  sense. 

If,  then,  the  Castillo  Lanzaa  dispatch  does  not  contain  words  of 
grant  hy  the  President  of  Mexico,  (which  I  hold  it  clearly  does)  bat 
is  merely  an  order  (as  the  Government  contends)  issued  by  him  to 
the  Depii  tmental  authouties  of  California,  directing  them  to  make 
the  giant  of  hnd  in  jjuestion  to  Cistillero,  it  is  nevertheless  on  the 
■iuthority  of  the  bupreme  Couit  a  good  and  valid  title.  Whether  it 
be  m  itselt  a  grant,  oi  mt,iely  an  oider  for  a  grant.  Us  legal  effect  as 
title  19  the  same,  and  it  ]8  v  tkd  if  the  President  of  Mexico  had  the 
foi^er  to  make  the  j,rant  oi  to  older  it  to  be  made. 

I  thmk  I  hii  e  shown  thit  the  Ibth  Article  of  the  Colonization  Law 
of  1824  the  law  of  the  4th  Apnl,  18D7,  and  the  decree  of  the  11th 
March,  1842,  conferred  on  him  such  power. 

But  if  the  point  were  even  doubtful,  to  which  side,  according  to  the 
soundest  principlee  of  construction,  should  the  Court  incline?  Ought 
they  not  to  sustain  the  acts  of  the  highest  magistrate 'of  a  nation,  in 
disposing  of  a  small  part  of  the  public  land  for  objects  connected  with 
the  national  welfare  ?  and  before  they  hold  such  an  act  to  be  void  for 
want  of  authority,  should  they  not  require  the  clearest  proof  that  the 
President  of  Mexico  had  transcended  his  power? 

The  Castillo  Lanzas  dispatch  proves  that  the  President  of  Mexico, 
the  Junta  de  Fomeutu,  the  Minister  of  Justice,  and  the  Minister  of 
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Relations,  had  no  doubt  of  the  existence  of  the  power  which  it  under- 
takes to  exercise.  The  authorities  of  Cahfornia  never  doubted  that 
all  their  power  to  grant  lands  in  colonization  was  derived  immediately 
from  the  President  of  Mexico.  All  the  laws  that  have  been  cited  show 
with  what  great  powers  over  tho  disposal  of  lands  in  colonization,  even 
in  the  States,  the  President  was  vested ;  and  in  the  Territories  that 
his  power  over  the  subject  was  exclusive ;  and  absolute  also.  Towards 
the  power  contended  for,  we  are  borne  by  a  strong  current  of  reason, 
authority  and  law,  which  is  opposed  by  nothbg.  I  do  not  see  how  its 
force  can  be  resisted. 

To  such  currents.  Courts  yield  themselves  with  pleasure. 
"  This  or  no  other  Court,"  say  the  Supremo  Court  in  the  Arredondo 
case,  6  Pet.  728,  "  can  require  proof  that  there  exists  in  every  Gov- 
"  ernment  a  power  to  dispose  of  its  property ;  in  the  absence  of  any 
"  elsewhere,  we  are  hound  to  presume  and  consider  that  it  exbts  in 
"  the  officer  or  tribunal  who  exercises  it,  by  makmg  grants,  and  that 
"  it  is  fully  evidenced  by  occupation,  enjoyment,  and  transfers  of  prop- 
'*  erty,  had  and  made  under  them,  without  disturbance  by  any  supe- 
"  nor  power,  and  respected  by  all  co-ordinate  and  inferior  officers  and 
"  tribunals  throughout  the  State,  colony,  or  province  where  it  lies." 
And  again  they  say,  page  726 :  The  United  States  "  have  submifc- 


"  ted  to  the  principle  whi 
"  acts  of  public  officers. 
"  mission  to  cultivate  or 


ich  prevails  as  to  all  public  grants  of  land,  or 
n  issuing  warrants,  or  orders  of  surveys,  per- 
improve',  as  evidence  of  inceptive  and  nascent 


"  titles,  which  is  that  the  public  acts  of  public  of^cers  purporting  to  b 
"exerc     1  ft     1      j      ty       1  ty  i   U     a    h     ty    lallnc 

« be  pr      m  d  t    b    a         p  I  I   t     1     t  mate  a  tl      ty  p  ly 

"given        ub    q      tly    atfi  d  wl    h         q       1    t     If   t  w      n  t 
"a  legal  [      umpt   n  th  t  publ     a   1        p       H      ffi  1   mn 

"ande  nth      gltfU     ng   f  th    publ     Im       d  d  t  by 

« the  0  d     and      n    nt   f  th     0  m  nt  1  m    th       ta 

"wered         th         fu         a  i  t     ty    f  t  1       nl  p  m 

"  would  b        fi    t  ih  t  y       p     all         tl      St  tea 

"whos    tn         t    landdinl    n         yd        it         f    n    it 
"vague    anl       h    t       lut  th  1     f       1  hy 

"  various  intermediate  acts,  to  a  £uU  and  le^al  confi  mat     ,  by  patent, 
"  under  the  great  seal." 
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It  may  be  said,  admitting  the  power  of  the  President  to  make  the 
grant  or  to  give  the  order  for  one,  contained  in  the  Castillo  Lanzas 
dispatch,  there  is  this  difference  between  the  case  of  the  Island  of 
Santa  Cruz  and  the  Two  League  Grant — that  the  first  was  not  made 
in  pursuaoee  of  the  general  system  of  colonization  established  by  the 
law  of  1824,  and  Regulations  of  1828,  while  the  latter  was ;  and  that 
if  the  order  of  tho  President  had  been  obeyed  by  the  local  authorities 
of  California,  certain  conditions  would  have  been  inserted,  obligatory 
on  the  grantee  to  fulfill. 

Very  well.  Lot  us  subject  Castillero's  title  to  the  test  of  what  is 
provided  by  the  laws  and  dispositions  on  the  subject  of  colonization. 
What  was  the  plan  of  operations  proposed  by  the  law  of  1824  and 
the  regulations  of  1828,  and  evmced  by  the  practice  of  the  local  au- 
thorities of  California  ?  It  was,  beyond  doubt  or  question,  this :  The 
Politicai  Chief  was  to  accede  to  the  colonists'  petition,  and  the  Terri- 
torial Junta  to  approve  of  what  he  had  done.  The  concession  being 
thus  definitively  made,  a  document  of  title  was  to  be  signed  by  tho 
Political  Chief  and  delivered  to  the  grantee,  who,  on  applying  to  the 
proper  magistrate  for  the  survey  and  possession  of  his  land,  would  have 
t   1   m  1         m    k  d       1  J     d     1  po  f   t     All  the 

]t  ftl       ratw  Imth        b  It         suhse- 

j      t      B     tl      m  th  d    th         1 1      f  th        t  d  til       of  the 

1       t  I,  th  1     t    ted      Th        1       t  h  I     p    f    1 1  tl  .     The 

t  d  th       ttl  m    t       It     t  h  1  t  t        f  th    land,  m 

1  th    f  Ifillm    t   f    11  th         dit         f  tl  fc  1  y  subjeet- 

^  1 1    d  f  th  y  w  t      mpl   d  w  tl       The  pos- 

f  th    1    d  by  th       1       t  w         1 1   1     t  k  til  h   had  re- 

ddfitlyllttl  washtod       yt      consid- 

t        f  tl     g      t  b  f  g  t  tl        I  p 

If  th     f        C    1 11       h  d  1        h      fe      t  a         j  rovided 

for  by  the  laws  and  dispositions  relating  to  colonization,  it  would  have 
been  a  definitively  valid  one  in  full  property,  evidenced  by  a  docu- 
ment of  title  signed  by  the  Governor  of  the  Depaitment,  and  containing 
directions  to  the  local  magistrate  to  put  him  in  possession.  If,  accord- 
ing to  the  decision  in  the  caso  of  the  Island  of  Santa  Cruz,  ail  this 
must  be  considered  as  having  been  done,  wherein  does  the  titie  lack 
validity  ?     Because   Castillero  did  not  comply  with   such   conditions 
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aabsequent,  as  would  have  been  inserted  if  the  grant  had  been  actually 
made  ?     That  objection  will  scarcely  be  urged  at  this  day. 

But  the  real  parpoae  of  CastlUero'a  grant  waa  not  colonization.  He 
tells  the  government  that  he  wants  wood  for  his  burnings,  and  a  grant 
of  two  leagues  of  land  around  his  mine  to  supply  that  want.  The 
grant  was  made  for  the  purposes  of  the  mine,  to  encourage  ita  devel- 
opment, to  assist  its  discoverer.  The  land  was  already  occupied,  buiit 
upon,  and  inhabited.  The  mine  was  in  the  middle  of  it — the  hacienda 
was  n  1   1  d       t—  II  t!      bj    ts    f     1  n"    f  f     a   tl   y  eon- 

n  d   th  t   p  f  1  nl  w  1      ly     ff    t   1     II    t     p    poses 

al      da      mil  1   d      Th     f        f  th    1     1  a  th     t        f  Cal  for- 
h   1  a  t    lly  d  1        d  to  C     ill       th    d      m    t   t  t  tl  tem- 

pi tdlyth    It      It  f  IS  8    t  yun  bl    t       [pose 

th  t   ny    f  th  I     nd  t  It       t    th    h    Id  n     and     1   bit- 

f     h         -tt     Id  I  a       b    n    n     t  d        tl   t  tl  Id  have 

}  ydt        ttlgrtn        w  tlyn   law      dis- 

p     t  n       th       bj    t  f     1    iz  t   n      (ui  y     nd  t       t    h   an- 

n      dtoagatmdunl  h  mt 

Ca  till  t  I  k    Al  a    d  tl     1;    m    t  a    made 

n     n    I    at   n    f  nd      d  th        t   n      But      1  k    Al  ara- 

d   s  anld      nn    t  1  f   m    11     n  d    at         fm  ttl  m    t  Cas- 

tU         g  ant-w      a]     t  fth      h  m     t  1      1  pm  nt   f     or  at  nine, 
in  wliich  the  whole  Republic  was  deeply  interested,  and  may  he  re- 
garded as  having  been  made  as  much  for  the  benefit  of  the  nation  as 
of  Castillero.     What  great  additional  force  does  the  last  suggestion 
give  to  the  reasoning  of  the  Supreme  Court  In  the   Fremont  case, 
where  they  say :  "  And  the  grant  was  not  made  merely  to  carry  out 
the  cobnization  policy  of  the  government,  but  in  consideration  of 
the  previous  puhlic  and  patriotic  services  of  the  grantee.     This  in- 
ducement is  carefully  put  forth  in  the  title  papers.     And,  although 
this  cannot  be  regarded  as  a  money  consideration,  making  the  trans- 
action a  purchase  from  the  government,  yet  it  is  the  acknowledge- 
ment of  a  jiist  and  equitable  claim  ;  and,  when  the  grant  was  made 
on  that  consideration,  the  title  in  a  Court  of  Equity  ought  to  be  as 
firm  and  valid  as  if  it  had  been  purchased  with  money  on  the  same 
conditions."     (17  Howard,  558.) 

The  equitable  principle  here  established  by  the  Court,  also  directly 
i 
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sustains  Castillero's  grant,  under  the  law  of  the  4th  April,  1837.  If 
the  President  of  Mexico  had  sold  these  two  leagues  to  CaatiUero  for  a 
dollar  and  a  quarter  an  acre,  he  would  have  acted  strictlj  according 
to  the  directions  of  that  law.  But  the  services,  in  part  recompense  of 
■which  this  grant  was  made,  were  worth  greatly  more  than  that  sum  of 
money,  while  it  is  not  to  be  forgotten  that  the  grant  being  intended  to 
help  the  defclopmenfc  of  the  mine,  must  he  regarded  as  having  been 
made  partly,  if  not  principally,  for  the  benefit  of  the  nation. 

But  I  will  not  be  over  exquisite  to  east  the  fashion  of  imaginary  ob- 
jections, nor  with  too  nice  sense  follow  the  fine  spun  threads  of  subtle 
disputation.  Much  more  congenial  to  me  is  it  to  reason  directly  from 
broad  and  substantial  premises  to  positive  conclusions ;  to  surrender 
my  mind  to  the  active,  constructive  working  of  human  affairs,  and  to 
leave  my  conclusion  from  them  to  depend  on  its  logical  connection 
■with  them,  than  to  seek  to  hedge  it  off  from  the  captious  objections  of 
a  destructive  spirit,  and  to  shield  it  from  ah  the  tiny  weapons  which  in- 
genuity never  fails  to  supply  even  against  the  plahiest  and  grandest 
truths. 

According  to  my  construction  of  the  Castillo  Lanzas  dispatch,  here 
is  a  plain  grant  by  the  President  of  Mexico  of  two  square  leagues  of 
land  to  Andres  CaatiUero,  situate  around  the  mine  ho  discovered. 
The  grant  is  made  to  the  discoverer,  partly  in  reward  of  the  splendid 
service  he  had  rendered  the  nation  by  unsealing  a  hidden  fountain  of 
wealth,  as  precious  to  Mexico,  as  the  rains  and  the  dews  and  the  living 
streams  are  to  tho  nations  that  Hve  by  tillage.  Partly  to  reward  Cas- 
tillero,  hut  principally  to  stimulate  the  development  of  his  mine,  and 
to  hasten  the  day  when  the  beneficent  supply  of  metal,  which  nature 
had  there  provided,  should  he  made  available  to  the  great  mining  interest 
of  Mexico,  which  was  languishing  in  the  dearth  of  it.  These  two 
square  leagues  to  Castillero,  to  furnish  wood  for  his  burnings.  Surely 
there  was  never  a  grant  better  deserved  by  its  recipient,  and  never 
did  any  nation,  in  a  purely  selfish  point  of  view,  more  profitably  dis- 
pose of  two  square  leagues  of  land.  In  1846,  quicksilver,  at  a  very 
low  average,  sold  in  Mexico  for  one  dollar  and  a  half  per  pound.  For 
several  years  past,  thanks  to  Castillero's  discovery  of  the  mine  of  New 
Almaden,  seventy-five  cents  a  pound  may  be  regarded  as  a  very  high 
average   price.     Mexico   consumes   about  sixteen  hundred  thousand 
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pounds  per  annum.  Here,  then,  is  a  saving  of  more  than  one  million, 
two  hundred  thousand  dollars  a  year  to  the  miners  of  Mexico,  in  the 
article  of  quicksilver  alone.  And  when  we  consider  that  at  this  low 
price,  many  mines  of  the  precious  metals  may  be  profitably  worked, 
which  could  not  have  been  touched  without  loss  in  tho  days  of  the 
Rothschild  monopoly,  we  may  form  some  idea  of  the  vast  benefita 
which  Castillero,  with  his  mine,  and  his  mining  possession,  and  his  two 
square  leagues,  conferred  on  his  conntry,  notwithstanding  all  of  them, 
save  himself,  are  no  longer  "  within  the  limits  of  the  Mexican  Re- 
public." 


I  to  occupy,  in  relation  to  this  public  benefactor,  the  Tery 
position  of  his  own  country,  the  United  States  deny  that  the  discovery 
was  made,  deny  that  Mexico  would  have  deemed  it  a  valuable  one, 
deny  the  genuineness  of  all  of  CastiUero's  title  papers,  deny  the 
power  of  the  Sole  and  Supreme  Ruler  of  Mexico  to  make  him  a  grant 
of  two  square  leagues  of  land  around  his  mine,  to  furnish  wood  for  his 
furnaces ;  and  when  met  hy  a  plain  decision  of  our  own  Supreme 
Court,  in  a  case  precisely  similar,  resort  to  all  the  little  arts  of  sopbistjy, 
as  an  excuse  for  injustice  and  perfidy. 

Grateful  it  is,  under  all  circumstances,  to  defend  the  right ;  but 
when  it  is  attacked  by  such  an  adversary,  and  with  such  weapons,  the 
task  is  also  melancholy  in  the  extreme.  It  is  for  the  Court,  to  whom 
our  government  has  entrusted  its  conscience  and  its  honor,  to  redeem 
the  plighted  faith  of  the  nation,  and  recompense,  by  the  full  measure 
of  justice  speedily  rendered,  the  wrongs  of  error,  regardless  of  the 
swarm  of  little  objections  which  owe  their  origin  to  the  fecundity  of 
sophistry  and  injustice. 

BXTRAOKDINAEY   POWERS   OF  PRESIDBxVT  PAKEBEg, 

Having  ^iven  my  views  of  the  statutory  power  of  the  President  to 
make  this  giant,  I  shall  briefiy  consider  the  powers  of  President 
Paredes  under  the  Military  Government  of  which  he  was  chief. 

From  the  epoch  of  the  overthrow  of  the .  Constitutional  Laws  of 
18,^7,  by  the  revolution  of  1841,  to  the  present  time,  the  Govern- 
ment of  Mexico  has  been  revolutionary  or  usurped,  and  the  Presidents 
have  exercised  dictatorial  powers,  though  occasionally  checked  for  a 
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few  months  bj  the  interference  of  Congress,  or  by  temporarily  acknow- 
ledging the  limitations  to  their  authority  fixed  by  some  constitutional 
basis  or  plan  of  political  organization.  Congress  has  generally  exer- 
cised only  a  mere  semblance  of  authority,  and  as  soon  as  it  interfered 
with  the  acts  of  the  military  and  political  chiefs,  was  either  disbanded 
or  dispersed  by  armed  forces  or  a  revolution.  So  of  the  Executive  ; 
at  one  time  revolutionary,  military,  or  usurped ;  then  legalized, 
limited  and  quasi  constitutional ;  then  again  revolutionized  and  dicta- 
torial. In  fine,  the  entire  government — Presidents,  Congresses  and 
political  organizations — has  been  irregular,  and  of  ill  defined  powers, 
generally  exercising  a  mere  de  faeto  authority,  without  the  slightest 
claim  to  he  a  government  de  Jure. 

Under  such  circumstances,  when  the  great  mass  of  parliamentary 
power  inherent  in  bodies  politic  having  no  constitutional  organism,  is 
not  digested  into  system,  distributed  into  branches,  and  expounded 
by  the  lessons  which  experience  draws  from  a  continuing  order  of 
things,  it  is  in  the  highest  degree  unjust  and  illogical  to  test  the  legiti- 
macy of  the  acts  of  the  governing  power,  by  the  principles  which  apply 
to  those  of  a  regular  constitutional  government,  whose  plan  is  matured 
by  practise,  and  all  of  whose  steps  have  come  to  be  sanctioned  by 
precedent. 

The  distribution  of  power  among  co-ordinate  branches  of  govern- 
ment, each  of  which  has  its  appropriate  and  exclusive  functions, 
whether  defined  in  written  constitutions,  or  resulting  from  the  natural 
order  into  which  affairs  of  government,  when  wisely  conducted,  will 
certainly  fall,  is  the  highest  success  of  political  wisdom,  and  the  surest 
sign  of  a  constant  people,  virtuous  and  self-governing. 

The  slightest  departure  from  constitutional  order  is  followed  by  a 
derangement  of  power;  by  its  centralization  in  the  hands  of  the 
Executive.  The  constant  tendency  of  power  is  to  slip  from  the 
hands  of  the  many  into  the  hands  of  the  few.  The  firat  vice  of  dis- 
order and  revolution  is  to  strip  Le^latures  of  their  entire  power  and 
transfer  it  to  a  King,  President  or  Leader. 

The  natural  and  inevitable  result  of  the  condition  of  affairs  which 
has  prevailed  in  Mexico  for  the  last  twenty  years,  is  to  break  down 
the  barriers  which  constitutions  would  wisely  interpose  between  the 
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Legislature  and  the  Executive,  and  to  transfer  all  the  power  of  the 
former  into  the  hands  of  the  latter. 

When  revolutions  are  frequent,  it  is  Chieftmn  who  succeeds  Chief- 
t^n,  not  Congress,  Congress.  For  the  supremacy  of  legislative  over 
executive  power  can  exist  only  in  a  conservative  and  stable  govern- 
ment. So  thoroughly  is  this  principle  understood  even  among  a  people 
inured  to  revolution,  that  each  military  chief  who  attains  the  ascen- 
dent holds  out  to  the  nation  as  an  earnest  of  permanency  and  constitu- 
tional order  the  prospect  of  a  constituent  Congress,  which  is  to  recast 
the  government  in  an  enduring  form,  and  to  establish  legislative  con- 
gresses for  all  time  to  come. 

But  in  Mexico,  with  whom  revolution,  usually  regarded  as  a  heroic 
remedy,  seems  to  have  become  a  chronic  disease,  we  must  look 
to  the  man  who  for  the  time  being  is  at  the  head  of  affairs  as  the 
repository  of  the  powers  and  obliga'tions  which  belong  to  all  bodies 
politic.     If  we  do  not  find  it  in  him  we  shall  find  it  nowhere. 

I  think  I  may  safely  assert  it  as  a  sound  legal  principle,  that  in  a 
nation  like  Mexico,  where  for  the  last  twenty  years  thero  has  been 
nothing  but  continual  disorder  and  successive  revolutions,  the  pre- 
sumftion  of  law  would  be,  that  the  legislative  and  executive  powers  of 
government,  at  any  given  time,  are  in  the  hands  of  the  military  chief 
who  controls  affairs.  Sijch  presumption  being  grounded  on  probability 
and  the  natural  tendency  of  things,  might,  of  course,  be  rebutted  by 
very  strong  proof  to  the  contrary. 

The  "  Bases  Organicas"  formed  by  a  junta  of  notables,  and  pro- 
claimed on  the  13th  of  Juno,  1843,  satisfied  neither  the  old  federalists 
nor  the  ultra  centralists.  Santa  Anna  and  Canalizo  continued  to 
exercise' dictatorial  powers  till  June  4th,  1844,  when  the  "Bases 
Organicas"  were  nominally  put  in  force  as  the  rule  of  government. 
The  differences  between  Santa  Anna  and  Congress,  however,  led  to 
the  disbanding  of  the  latter,  and,  finally,  to  the  overthrow  of  the 
former ;  and  at  the  end  of  the  year  Herrera  assumed  the  reins  of 
government,  first  as  the  Executive,  ad  interim,  and  then  as  constitu- 
tional President  under  the  "  Bases  Organicas." 

Another  revolution  followed.  On  the  14th  December,  1845,  the 
generals,  chiefs  and  officers  of  the  Army  of  Beserve,  and  those  of  the 
warrison  of  that  department,  assembled  in  the  city  of  San  Luis  Potosi ; 
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and  setting  fortli  the  evils  which  the  existing  government  had  brought 
upon  the  country,  resolved  to  subvert  it,  and  to  establish  another  on 
the  foUowing  plan : 

■PLAN   OF   SAN  LUIS  POTOSI,   14tH  DECEMBER,   1845. 

"  First.  The  army  sustains  with  arms  the  protest  which  the  Nation 
makes  against  all  fature  acts  of  the  present  administration,  and  hence- 
forth they  shall  be  null  and  of  no  force. 

"  Second,  The  present  Chambers  of  Congress  and  the  Executive 
power,  not  being  able  to  continue  in  theii;  functions,  shall  cease  to 
exercise  any  of  them. 

"  Third.  As  soon  as  the  army  shall  occupy  the  Capital  of  the  Re- 
public, there  shall  be  convoked  an  Extraordinary  Congress,  possessed 
of  full  power  to  constitute  the  Nation,  with  no  limit  to  their  august 
ftmctions. 

"  Fourth,  In  the  formation  of  that  Congress,  all  classes  of  society 
shall  be  represented. 

"  Fifth.  When  it  shall  be  installed,  and  shall  enter  upon  the  exer- 
cise of  its  high  powers,  it  shall  organize  the  Executive  power ;  and 
there  shall  be  no  authority  ivhich  does  not  exist  by  its  sovereign 
sanction. 

"  Sixth.  In  the  Departments,  the  persons  now  in  authority  shall 
be  continued,  until  replaced  by  those  whom  the  Nation's  representative 
shall  appoint. 

*'  Seventh.  The  army  names  for  its  Chief  in  this  movement,  The 
Most  Excellent  S''-  General  of  Division,  D.  Mariano  Paredes  y  Arril- 
laga,  who  shall  be  immediately  invited  by  a  committee  appointed  from 
this  body,  which  shall  remain  in  permanent  session  until  his  determi- 
nation has  been  made  known. 

"  Eighth.  Another  committee  shall  be  appointed  to  invite  the  Most 
Excellent  S''  Governor,  and  Assembly  of  this  Department,  to  give  in 
their  adhesion  to  tliese  propositions. 

"  Ninth.  The  army  protests  in  the  most  solemn  manner,  that  it 
does  not  think,  and  never  will  think  of  the  (permanent)  elevation  of 
the  Chief  it  has  elected. 

"  Tenth.     It  declares,  also,  that  it  will  inflict  exemplary  punishment 
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on  all  who  with  arroB  oppose  this  Plan."     Lafragu,a\  Report,  Apjien- 


Paredes  assumed  the  leadership,  and  on  the  15th  of  December, 
1845,  issued  a  manifesto  to, the  Nation,  from  which  I  make  the  fol- 
lowincr  extracts : 


MANIFESTO    OF     GHSERAI,    PAREDES    TO     THE    MEXICAN 
OF    DECEMEER,    1845, 

"  On  commencing  the  task  which  the  declaration  of  war  and  the 
will  of  the  people  has  confided  to  me,  my  first  care  ia  to  direct  my 
voice  to  the  Nation,  A  soldier  of  the  country  which  has  elevated  me 
to  a  position  beyond  my  merits,  it  is  proper  in  such  solemn  moments  as 
the  present,  that  I  render  an  account  of  my  conduct,  of  my  projects, 
and  of  my  intentions. 

"  The  condition  of  the  Nation  bears  witness  how  these  hopes  have 
been  realized ;  how  those  promises  have  been  fulfilled !  Selfish  par- 
ties, without  patriotism  and  without  faith,  have  succeeded  to  the  com- 
mand, in  order  to  tyrannize  over,  and  to  ruin  the  Republic.  Civil 
discords  have  consumed  its  strength ;  demoralization  has  entered  into 
society ;  for  twenty-five  years  have  we  been  attempting  every  class  of 
systems,  and  this  period  has  been  marked  by  continual  revolutions ;  and 
what  fruit  have  they  given  us  ?  If  we  examine  our  position  in  its  ex- 
terior relations,  we  have  seen  the  Nation  insulted,  and  then  humiliated 
by  the  arms,  or  by  the  policy  of  foreign  powers.  The  weak  and  im- 
poverished Governments  which  have  come  into  power,  have  permitted 
Texas  to  be  wrested  from  the  Nation ;  and  now,  in  attempting  to  re- 
conquer the  rebel  Department,  the-  Eepublic  is  threatened  by  a  war 
with  a  powerful  State. 

"  Our  relations  with  other  powers  are  far  from  being  satisfactory ;  and 
our  neighbors  publicly  predict,  and  the  politicians  of  Europe  repeat 
the  same,  that  the  North  American  stars  will  soon  wave  above  the 
towers  of  Mexico,  and  be  carried  to  the  Isthmus  of  Panama.     Such 


>yGooglc 


34 

an  opinion  has  been  formed  by  the  world,  from  our  divisions— ft'om 
our  weakness  and  misery. 

» If  we  take  a  view  of  our  interior  condition,  we  find  only  chaos 
and  anarchy.  The  Republic  in  all  parts  is  dissolving !  Texas  has 
been  separated  from  the  National  Union  ;  the  revolutionists  of  other 
Departments,  speculathig  on  the  weakness  of  the  government,  openly 
preach  insurrection ;  the  government,  ruled  by  factions,  and  occupied 
only  with  its  miserable  quarrels,  abandons  to  the  sanguinary  incursions 
of  barbarians  oar  frontier  Departments.  The  army,  diminished  and 
e^ery  day  more  neglected,  is  incapable  of  meeting  the  exigencies  of 
internal  security,  and  those  of  a  foreign  war :  its  sufferings  and  its 
constancy  arc  put  to  the  severest  tests ;  the  soldier  is  hungry  and 
naked ;  the  military  administration  is  found  in  the  most  lamentable 
state  of  abandonment.  The  Treasury,  suflicient  in  former  times 
to  maintain  with  dignity  all  the  functions  of  government,  has  been  the 
victim  of  covetousncss  and  empiricism;  the  old  servants  of^  the 
Republic,  the  magistrates  and  the  army,  are  lying  ia  misery,  while  in 
Mexico  and  in  some  of  tho  Departments,  colossal  fortunes  are  every 
day  suddenly  made.  Our  financial  condition,  both  at  home  and 
abroad,  is  bankruptcy.  "We  are  consumed  by  a  debt  which  is  aug- 
menting every  day,  and  threatens  to  engulf  in  its  bosom  the  public 
fortune.  The  revenues  of  the  nation  are  pledged  to  its  creditors,  and 
the  government  finds  itself  obhged,  every  hour,  to  beg  from  the  usurer 
a  miserable  pittance  for  the  support  of  the  garrison  of  the  capital ; 
the  scales  of  justice  have  been  distorted  in  partizan  hands  ■  and  we 
have  recently  seen  seditions  c  nsecrated  n  solemn  deciei.  On  agri 
culture  perishes  for  the  want  of  protection  and  Be<.iinty  while  on 
commerce,  visibly  decayed,  is  al  indoi  mg  the  co^bts  which  in  formei 
times  it  promised  to  populate  ind  eniich  with  its  wealth 

"  This  picture,  sad  as  it  is,  is  unfortunately  not  exiggeiate  1  It  is 
a  faithful  transcript  of  what  is  thought  and  whit  is  hmented  by  all 
observing  men.  Let  us  consilcr  what  we  have  been  what  we  ought 
to  be  after  twenty-four  years  of  in  lependence,  and  comi  are  it  with 
our  present  situation.  In  vm,  under  the  pretext  of  remedying  this 
condition  of  affairs,  have  revolutions  every  day  occurred  ;  revolutions 
instigated  from  personal  motives  have  had  no  salutary  effect  on  affairs ; 
every  day  the  Congresses  and  the  Presidents  have  been  changed ;  but 
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the  evil  has  remained  the  same,  and  the  same  seandalonB  abuses  have 
followed,  consuming  the  substance  of  the  country. 

"  la  marching  upon  the  capital  for  the  purpose  of  carrying  out 
the  glorious  enterprize  committed  to  mj  care,  I  most  solemnly  declare 
in  the  presence  of  the  nation,  that  we  do  riot  contemplate  a  revolu- 
tion oi persons;  that  we  aspire  to  something  more  grand,  more  bene- 
ficial, and  more  complete.  It  is  not  intended  to  usurp  a  presidency, 
nor  to  restore  a  congress;  it  is  intended  to  call  upon  the  nation,  in 
order  that,  without  fear  of  turbulent  minorities,  it  may  constitute  itself 
according  to  its  own  will,  and  construct  a  barrier  against  the  dissolu- 
tion that  threatens  it  from  all  parts ;  it  is  designed  to  prevent  power 
from  falling  into  the  hands  of  revolutionists,  that  the  country  may  not, 
as  in  times  sad  to  be  remembered,  be  scandalized  by  such  excesses ; 
it  is  designed  to  return  to  the  producing  cJa^ess  their  lost  influence, 
and  to  give  to  wealth,  to  industry,  and  to  labor,  the  part  that  belongs 
to  them  in  the  government  of  society.  The  nation,  wearied  by  eternal 
changes,  and  the  fruitless  tumult  of  revolutions,  seeing  no  place  of  re- 
pose in  the  midst  of  these  great  griefe,  iongs  for  guaranties  of  order 
and  stabiUty. 

'*  For  this  I  have  decided ;  for  this  the  army  has  decided,  to  make 
a  new  revolution,  in  order  that  it  may  be  the  last,  and  that  we  may 
commence  beneath  the  shade  of  peace  and  internal  tranquility,  to  de- 
velope  the  elements  of  our  wealth."  Appendix  to  Lajragua's  R&port, 
No.  32,  J).  66. 

No  sooner  had  the  news  of  this  revolution  reached  the  Capital,  than 
Herrera,  the  Constitutional  President,  the  Chambers  of  Congress,  and 
the  tnunicipal  authorities  of  the  city,  determining  to  resist  jt,  issued 
appeals  to  the  Nation  to  sustain  the  government  established  in  Decem- 
ber, 1844.  In  his  proclamation,  Paredes  had  set  forth  the  evils  wbicli 
the  existmg  government,  and  its  numerous  and  short  lived  predecesr- 
sors,  originating  as  they  all  did  in  the  temporary  supremaoy  of  selfish, 
corrupt  and  turbulent  factions — had  entailed  on  the  nation ;  and  had 
shown  that  these  grievances  could  be  remedied  only  by  reconstructing 
the  government  on  an  entirely  new  basis,  with  a  strength  not  merely 
numerical.  Herrera's  government  in  turn  denounced  Paredes  in  the 
most  unmeasured  terms — charged  him  with  treason ;  with  leaving  the 
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beaten  track  of  Mexiocm  revolutions  (the  common  law  of  faction)  ; 
■with  subverting,  not  the  government  only,  but  the  democratic  princi- 
ples which  underlay  it,  and  with  the  deagn  of  establishing  a  monarchy 
and  filling  the  throne  with  a  European  Prince. 

I  propose  to  give  some  extracts  from  these  various  appeals' to  the 
nation,  as  indicative  of  the  character  of  the  revolution  which  Paredes 
headed — as  showing  what  radical  changes,  what  a  thorough  recon- 
struction of  government,  on  entirely  new  principles,  it  proposed ;  and 
to  prove,  that  if  in  the  fi-equent  and  numerous  interregna  of  constitu- 
tions— which  may  be  said  to  he  the  common  condition  of  government 
in  Mexico — the  leaders  of  triumphant  factions  have  ever  possessed  ex- 
traordinary powers,  Paredes  belongs  par  exeellmee  to  that  class. 

THE   CONSTITOTIOHAL  PBBSIDENT  TO   THE  MEXICAN  REPUBLIC, 

DECBMBER    23d,    1845. 

[EXTRACTS.] 

"  Mexicans : — Although  I  have  just  addressed  you,  it  is  my  duty 
to  inform  you  more  particularly,  that  the  great  national  work  of  the 
6th  of  December,  1844,  is  ag^  threatened.  A  General,  who  has 
become  unworthy  of  belonging  to  the  army,  incapable  of  understand- 
ing all  the  consequences  of  a  new  political  turmoil  in  the  present 
straitened  circumstances  of  the  nation,  but  ready  to  plunge  into  a  rev- 
olutionary career,  witii  no  other  end  than  to  satiate  a  detestable  ambi- 
tion, has  proclaimed  sedition  in  San  Luis,  has  refused  to  recognize  the 
Supreme  Constitutional  powers,  and  has  placed  in  imminent  peril,  the 
existence  of  the  Republic.  And  in  order  to  leave  no  justification  of 
conduct  so  crinunal,  and  to  stamp  himself  with  the  seal  of  opprobium, 
with  which  his  name  will  pass  to  posterity,  he  turns  his  back  to  a  for- 
eign enemy,  and  draws  his  sword  against  the  government,  at  the  very 
moment  when  he  knows,  from  the  General  in  Chief  of  the  Northern 
Army,  that  the  American  forces  are  invading  our  frontier,  and  that 
the  aid  asked  of  him,  is  necessary  and  urgent  for  the  salvation  of  the 
national  honor.  What  name  can  we  ^ve  to  that  apostacy,  which  thus 
compromises  the  dearest  interests  of  the  country  ?" 

"  My  conduct,  under  such  painful  circumstances,  cannot  be  vacil- 
lating.    Elevated  to  the  first  magistracy  by  the  free  and  unanimous 
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Tote  of  the  people,  it  is  my  duty  to  exercise  all  the  power  given  me 
by  the  laws,  aad  by  public  opinion,  to  crush  a  revolution,  which  can 
only  terminate,  if  it  should  triumph,  in  an  opprobious  despotism,  or  a 
bloody  anarchy."     Appendix  to  Lafragua's  Report,  No.  34,  j?.  48. 

THE  CHAMBEE  OP  RBPRBSE[TTATrVB3  TO  TEE  NATION,  DEC,  23d,  1845, 
lEXTBACTS.] 

"  Mexicans  : — A  General,  to  whose  fidelity  and  valor,  the  govern- 
ment confided  the  defense  of  the  national  territory,  has  proved  to  be  a 
traitor  to  his  country ;  has  turned  his  back  to  an  invading  enemy,  and 
is  marching  towards  the  capital  of  the  KepubUc  at  the  head  of  the 
army  of  reserve,  which  he  has  seduced,  for  the  purpose  of  dissolving 
the  constitutional  powers,  at  the  very  moment  when  the  faithful  de- 
fenders of  the  frontier  are  begging  his  aid  to  resist  a  foreign  invasion. 
Never  has  Mexico  witnessed  a  treason  ec[ual  to  this,  nor  is  there  found 
in  the  annals  of  her  revolutioi^,  an  apostacy  so  opprobious.  If  such 
criminality  should  triumph,  to  be  a  Mexican,  will  be  a  sufficient  cause 
for  blushing  with  shame,  for  our  country  will  be  looked  upon  with  con- 
tempt by  all  nations." 

"  Mexicans : — Never  was  proclaimed  in  our  country  a  revolution 
more  destitute  of  justice,  or  even  of  pretexts  in  support  of  its  preten- 
sions. The  seditionists  desire  the  world  to  believe,  that  since  the  time 
that  Mexico  rejected  the  empire  offered  in  the  plan  of  Yguala  to  the 
Bourbon  dynasty,  there  has  been  nothing  in  the  poUtical  administra- 
tion of  our  country  that  has  not  been  incondderate  and  u 
In  this  is  discovered  the  infamous  design  with  which  it  is 
convoke  an  extraordinary  Congress,  that  it  may  solemnly  declare,  be- 
fore all  the  nations,  that  Mexico  is  still  incapable  of  self-government, 
and  that  a  foreign  dynasty  must  be  established  in  our  country,  in  order 
that  the  same  may  be  properly  governed.  For  this  it  is  pretended 
that  that  convention  shall  have  no  hmita  to  its  power,  and  that  it  shall 
constitute  the  nation  under  any  form  of  government  whatever;  for 
this,  m  the  plans  of  the  factionists,  the  name  of  Republic  is  not  once 


"  Let  the  errors  committed  by  the  governments  of  Mexico  be  what 
they  may,  from  the  date  of  the  consummation  of  its  independence,  no 
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one  will  deny  that  the  country  has  progressed,  that  every  day  it  has 
advanced  in  civilization,  and  that  it  will  unfold  all  the  elements  of 
wealth  so  bountifully  bestowed  upon  it  by  the  hand  of  the  Creator,  as 
soon  as  the  government  shall  be  consolidated  ;  when  there  shall  he 
established  that  state  of  liberty  and  order  from  which  civil  war  alone 
can  banish  us.     But  surely  it      n  t     f      gu  lyna  ty —  t  t  tb 

establishment  of  a  monarchy  th  t  will  nd  t  th  p  p  ty  a  d 
greatness  of  the  country.     "V\  h  n        f  th        \      1   lo  d   th  I 

pendence ;  when  in  the  cons  mm  tn  fiii  fe  at-w  ktbyld 
their  blood  on  the  battle  fild  iirdufntbgllt  Id 
dungeons  weighed  down  with  chams,  they  did  not  make  buch  heroic 
sacrifices  in  order  to  leave  us  a  country  which  we  should  now  be  so 
degraded  and  debased  as  to  place  beneath  the  sceptre  of  a  foreign 
prince." 

"  Republicanism  was  the  spirit  that  always  animated  those  heroes. 
The  new-born  republicanism  struggled  against  an  ancient  monarchy 
until  Mexico  was  delivered  from  its  dominion ;  and  under  institutions 
also  repubUcan,  the  nation  obtained  the  last  victory  which  established 
its  independence.  One  chief  alone,  who  for  so  many  years  fought  to 
sustain  the  Spanish  government;  who  was  educated  under  the  maxims 
of  a  monarchy  which  has  always  professed  absolutism,  who  has  not 
aspired  to  the  dictatorship  only  becauao  he  could  not  exercise  it,  and 
who  does  not  profess  republican  virtues,  nor  the  popularity  derived 
from  those  virtues  ;  he  alone,  we  saj,  can  aspire  to  constitute  Mexico 
under  monarchical  institutions,  which  even  in  Europe  already  give 
ffigns  of  decay  and  ruin,  in  the  misery  of  the  people,  and  the  unhappy 
condition  of  the  laboring  classes.  No  one  save  this  chief  could  point 
out  to  us  a  vice-royal  government  as  a  model  for  a  political  organiza- 
tion. Mexico  will  never  retrograde  to  such  a  belief;  neither  will  it 
aspire  to  the  turbulent  license  of  demagogueism,  nor  submit  to  the 
humiliation  of  a  colonial  government,  but  will  only  be  content  with  the 
-establishment  and  consolidation  of  a  republican  liberty  as  ample  and 
extensive  as  may  be  compatible  with  good  order." 

"  Mexicans  !  There  is  yet  time  to  save  the  country,  if  we  are  still 
worthy  to  form  a  nation.  An  unanimous  and  patriotic  effort,  such  as 
was  made  on  the  great  day  of  the  people,  on  the  6tb  of  December, 
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1844,  will  be  sufficient  in  a  short  time,  to  destroy  the  work  o 
and  perfidy.  Your  representatives  know  their  duty  and  will  not  grow 
faint  in  their  efforts  so  long  as  they  are  not  abandoned  by  the  people. 
But  if  you  still  hope  for  any  good  from  the  military  dictatorship 
which  demoralizes  the  nation,  impoverishes  and  humiliates  them,  bow 
your  heads  before  the  sword  of  ttie  dictator,  who  promises  you  social 
perfection,  and  who  commences  his  work  of  political  regeneration  by 
flying  from  the  enemy  that  inyades  the  Repubhc  ;  by  abandoning  the 
frontier,  the  defense  of  which  was  confided  to  him,  believing  him  to 
be  worthy  of  that  gJory  to  which  the  warriors  of  all  nations  aspire." — 
Apjjmdix  to  Lafragua's  Report,  No.  S5,  p.  48. 

THE   SENATE  TO  THE  MEXICAN  NATION,  DECEMBER   26111,  1845. 

fEXTHACTS.] 

"  MexicaJ(S  : — It  is  scarcely  a  year  since  the  Senate,  oppoang  law 
to  despotism — your  valor  to  mere  physical  force,  and  the  justice  of 
our  noble  cause  to  an  iniquitous  conspira6y,  issued*  a  soiemn  protest 
against  a  Government  which  had  destroyed  its  title  to  legitimacy. 
Neither  the  efforts  of  that  arbitrary  administration ;  the  use  of  the , 
Supreme  power,  which  it  abuaefJ  without  shame,  nor  the  multitude  of 
partizan  agents,  interested  in  the  general  disorder,  were  able  to  over- 
come the  national  will,  which  proclaimed  in  all  parts,  a  restoration  of 
the  guaranties,  and  the  fundamental  principles  of  the  representative 
Byst«m.  The  Kepubhc  triumphed  over  its  enemies ;  and  without  over- 
stepping the  limits  of  the  Organic  Bases  which  had  beentadopted,  or 
shedding  a  drop  of  Mexican  blood  in  an  obstinate  struggle,  we  beheld 
the  dawn  of  the  day  of  general  reconciliation  and  hope,  as  a  precursor 
of  glory 'and  happiness  to  the  Nation.  Providence  crowned  with  suc- 
cess the  patriotism  of  His  children ;  but  He  reserved  for  them  a  hard 
and  difficult  trial,  in  which  they  would  present  to  the  world  a  constancy 
■worthy  of  their  mdependence — or  a  weakness,  which  should  be  trara- 
mitted  by  our  history,  with  al!  the  opprobrium  that  stdns  the  history 
of  a  people  governed  by  ambitious  men,  without  merit  and  without 
virtue.  A  perfidious  general,  and  the  Division  under  his  command, 
threatens  your  institutions,  your  well-being  and  repose,  with  another 
Dictatorship,  more  opprobrious  than  the  preceding  one ;  and  the  time 
has  arrived  when  you  should  strictly  adhere  to  that  compact  which 
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you  swore  to  mmtain  in  opposition  to  the  same,  and  to  civil  war.  The 
Senate,  whicli  was  not  silent  then,  cannot  now  hold  its  pea«e,  and  ful- 
fill its  ohligabiona  of  representing  to  you  the  gravity  and  the  danger 
of  the  present  terrible  crisis  of  the  Republic. 

"The  internal  revolutions  which  have  taken  place;  the  bastard 
interests  which  have  been  created ;  the  wild  ambition  of  the  Chieis 
■who  have  sought  to  establish  their  influence  and  power  upon  the  mis- 
fortunes of  the  country,  have  not  yet  been  sufficient  to  degrade  the 
people,  who,  although  inclined  to  a  peaceful  character,  are  resolved 
ever  to  combat  those  unworthy  oppressors  who  may  attempt  to  reduce 
them  to  infamy  and  slavery.  If  they  have  at  times  deceived  them- 
selves in  relation  to  their  true  interests ;  if  they  have  been  patient  in 
adversity,  and  moderate  in  the  day  of  triumph,  they  have  still  never 
resigned  the  right  of  rending  the  chains  which  have  been  forged  for 
them  by  men  who.have  ridiculed  our  institutions,  and  who,  in  making 
a  vile  traffic  of  opinions,  have  professed  none.  The  cry  from  San 
Lms  Potoai  has  caused  the  sad  pages  of  our  history  to  be  forgotten ; 
Buice  having  no  other  origin  save  an  insolent  treason,  it  offers  to  the 
Mexican  Nation  no  other  result  than  a  foreign  invasion ;  the  loss  of 
its  territory ;  the  rum  of  its  representative  system,  and  a  ferocious 
despotism,  or  a  bloody  anarchy.  And  if,  as  this  plan  indicates,  (which 
causes  the  heart  of  every  true  patriot  to  pulsate  with  anger)  it  is 
intended  to  put  an  end  to  the  existence  of  the  Republic,  how  shall 
such  an  a«t  be  qualified,  and  how  can  words  be  formed  to  express  tlie 
ahamefulnws  of  such  a  project,  and  the  audacity  with  which  a  military 
chief,  without  any  legal  titles  whatever,  attempts  to  destixiy  a  Repub- 
lican form  of  Government  ia  one  of  the  most  important  States  on  the 
Ame'rican  Continent  ? "  Appmdix  to  Lafragua's  Report,  No.  35, 
^.48. 

The  Ayuntamiento  of  Mexico,  to  the  inhabitants  op  the  Muni- 
cipality.   Dec.  23d,  1845. 

[EXTRACTS.] 

"  A  revolution,  the  most  insolent  and  shameful  of  all  that  have  ever 
distracted  our  unhappy  country,  has  just  broken  out  in  San  Luis 
Potosi,  proclaiming  the  infraction  of  all  law ;  the  destruction  of  all 
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order ;  the  debasemenf  of  tke  people,  and  the  contempt  of  the  Mexican 
name.  An  ambitious  general,  a  perfidious  and  sworn  enemy  to  liberty, 
has  infamously  turned  against  the  government,  the  very  arms  it  had 
placed  in  his  hands  for  the  defense  of  the  National  territory ;  and  the 
army  of  reserve,  a  large  portion  of  which,  is  composed  of  those  who  a 
year  since  followed  tlie  accursed  standard  of  the  Dictator,  has  cowardly 
turned  its  back  to  an  invading  enemy,  and  come  to  spread  desolation 
and  ruin  in  the  bosom  of  the  country,  which  has  maintained  and  hon- 
ored it. 

"  TKa  recent  revolution,  fellow-countrymen,  is  not  of  a  character  sim- 
ilar to  those  that  have  preceded  it,  since  in  all  of  these,  it  has  only 
been  attempted  to  establish  a  political  communion,  more  or  less  popular, 
or  a  principle  more  or  less  liberal ;  but  that  of  San  Luis  Potosi,  which 
is  probably  only  the  development  of  that  which  was  initiated  in  Tacu- 
haya,  throwing  aside  the  mask  that  concealed  it,  does  not  come,  as 
others  have  done,  to  strip  the  tree  of  liberty  of  some  of  its  branches 
only,  but  tear  it  up  by  the  very  roots.  It  does  not  propose,  as  here- 
tofore, to  extend  or  restrict  the  local  powers ;  it  is  jfopoaed  to  destroy 
it  entirely ;  it  is  proposed  that  we  shall  change  the  title  of  citizens  for 
that  of  vassals  ;  it  is  proposed  that  the  baton  of  the  first  magistrate, 
converted  into  a  sword,  in  the  hands  of  a  dictator,  shall  soon  become 
a  sceptre  in  the  hands  of  a  foreign  monarch ;  and  selling  in  a  shameless 
market,  every  principle  of  decency,  every  sentiment  of  honor,  every 
idea  of  dignity ;  it  is  proposed,  finally,  to  establish  an  Empire  upon  the 
ruins  of  the  Republic." 

"  To  arms,  then,  Mexicans !  The  question  that  agitates  us  to-day, 
is  not  a  mere  party  strife,  since  we  do  not  alone  seek  to  obtain  a  greater 
amount  of  social  good,  but  to  defend  what  we  already  have.  It  is  a 
question  of  lite  or  death  ;  becsH^e  it  strikes  at  the  existence  of  the  rep- 
resentative republican  system ;  because  it  is  finally  to  decide,  if  the 
unhappy  country  of  Hidalgo ;  of  Morelos ;  of  Iturbide,  and  of  Guerrero, 
merits  the  name  of  a  people.  To  arms,  Mexicans !  And  that  the  sua 
of  the  sixth  of  December  may  again  shine  upon  ua,  remember  that,  hy 
the  force  of  your  wiO  aione,  you  then  laid  low  the  man  of  Tacubaya  ! 
that  in  the  black  book  of  his  crimes,  there  are  at  least  two  bright  pages, 
Tampico  and  Vera  Oruz.     Remember  it  fellow-citizens  and  calculate 
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tbe  fortune  which  awaits  that  soldier  who  earrnot  place  even  these  titles 
in  the  balance."     Appendix  to  Lafragua^B  Report,  M.  36,  p.  48. 

But  all  the  efforts  of  Herrera's  government  were  unable  to  chock 
the  progeas  of  thia  revolution.  On  the  morning  of  the  29th  of  Dec- 
ember, the  Capital  itself  pconoanced  in  favor  of  the  Plan  of  San  Luis 
Potosi ;  and  Paredes  entered  at  the  head  of  his  army.  The  existing 
government  was  dissolved. 

This  movement  in  the  Capital  was  first  hoaded  by  Gen.  Victoria ; 
but  on  the  2d  of  January,  (1846)  the  Generals  of  the  Army,  the 
Chiefs  of  Battaiions,  and  many  of  the  leading  statesmen  of  Mexico, 
among  the  rest,  a  member  of  the  Bepresentatives  who  had  signed  the 
proclamation  ag^nsfc  Paredes,  assembled  in  the  Hall  of  the  Palace,  to 
consolidate  the  Revolution,  and  to  adopt  a  system  for  the  reconstruc- 
tion of  constitutional  government  conforming  to  the  principles  estab- 
lished by  the  Plan  of  San  Luis  Potosi.  That  system  was  proposed,  or 
I  should  say  dictated  by  Paredes,  who  addressed  the  assembly,  and 
offered  a  Plan  which  lacked  only  two  votes  of  being  unanimously 
adopted.  But  a^  I  prefer  to  let  actors  in  thia  revolution  utter  their 
own  sentiments,  and  to  construct  my  argument  with  the  very  words  of 
the  times  of  which  I  treat,  I  give  the  proceedings  of  that  assembly 
as  they  were  recorded. 


GENERAL   ACT   OF   THE 


AEMY,    2d   JASTJARY,   1846, 


"  In  the  city  of  Mexico,  on  the  2d  day  of  the  month  of  January, 
1846,  the  Seuora,  Generals  of  Division  of  Brigade  and  graduates 
being  assembled  in  the  general  hall  of  the  palace,  and  the  Chiefs  of 
.Battalions  being' present,  convoked  by  his  Excellency,  the  Seilor 
General-in-chief,  Don  Mariano  Paredes  y  Arrillaga— His  Excellency 
opened  the  session  with  the  following  address : 

"  Gentlemen  :  In  consideration  of  the  favor  dispensed  to  me  by 
my  companions  in  arms,  adopting  the  principles  proclaimed  at  the 
head  of  the  Army  of  Reserve  on  the  14th  of  December  of  the  last 
year,  in  order  to  rescue  the  country  from  the  abyss  of  anarchy,  of 
disorder  and  ignominy  in  which  it  was  about  to  be  plunged  by  the 
errors  and  obstinacy  of  the  persons  discharging  the  duties  of  the 
public  administration,  for  the  purpose  of  explaimng  my  opinion 
as  to   the   best  mode   of  termuiating  the  present  crisis,  my  senti- 
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ments  being  always  favorable  to  national  liberty  and  to  the  guaranties 
of  the  citizens,  I  propose  for  the  deliberation  of  this  respectable  assembly 
the  following  propositions,  in  which  I  do  not  express  so  much  my  own 
judgment  aa  what  I  understand  to  be  the  opinion  of  a  majority  of  the 
inhabitants  of  the  Republic,  which  I  considered  it  my  duty  to  respect 
in  San  Luis  Potosi,  until  it  shall  be  heard  and  known  in  the  progre^ 
and  march  of  events. 

"  I  solemnly  protest  to  the  Assembly  the  entire  liberty  which  it 
enjoys,  and  my  submission  to  its  prudent  resolutions." 

General  Paredes  then  offered  the  following,  being 

THE    PLAN   OP    2d    JAHDAEY,    1846,   AMBNDIN&    THAT    OF  SAN  LUIS 
POTOSI. 

"  1st.  The  citizens  heretofore  exercising  the  legislative  and  execu- 
tive powers  have  ceased  in  the  exerciso  of  their  functions,  because 
they  have  not  fulfilled  the  desires  nor  met  the  exigencies  of  the 
nation ;  because  they  have  not  sustained  the  dignity  of  its  name  nor 
maintained  the  integrity  of  its  territory,  in  accordance  with  Articles 
1st  and  2d  of  the  Plan  of  San  Luis  Potosi  of  the  14th  of  December, 
1845. 

"  2d.  An  assembly  of  representatives  from  the  Departments,  com- 
posed of  two  natives  or  residents  of  each,  and  appointed  by  the 
Cfeneral-in-Chief  of  the  Army,  will  immediately  elect  the  person  who 
shah  discharge  the  Supreme  Executive  power  until  the  meeting  of  the 
extraordinary  Congress,  which  is  to  organize  the  government  in 
accordance  with  Article  3rd  of  the  Plan  published  in  San  Luis  Potosi 
on  the  14tti  of  December,  1845. 

"3rd.  The  Assembly  of  representatives  will  be  dissolved  as  soon 
as  it  may  have  elected  a  President,  and  received  from  him  the  oath  to 
sustain  the  independence  of  tho  nation,  the  republican  system  of 
popular  representation  and  this  administrative  plan  of  the  Republic. 

"  4th.  The  powers  of  the  President  ad  interim  are  those  that  are 
given  him  by  the  existing  laws,  and  he  can  only  exceed  them,  for  the 
purpose  of  preparing  for  ike  defense  of  the  national  territory,  respect- 
ing alwaifs  the  ffuaranties  established  by  the  evtsting  laws. 

"  6th.     The  Ministers  of  the  President  ad  interim  are  responsible 
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for  Ha  acts  to  the  first  Congress,  hut  these  acts  shall  not  he  remabU 
at  any  time. 

"  6th.  The  President  ad  interim  will  issue  -ffithia  eight  days  after 
he  may  have  taken  possession  of  his  office  (the  cmvoeatoria)  for  the 
assembling  of  the  extraordinary  Congress,  which  will  meet  within  four 
months  in  the  capital  of  the  Republic  ;  and  upon  issuing  its  constitu- 
tion, the  principles  and  guaranties  which  it  shall  adopt  for  its  internal 
government  shall  not  be  touched  or  altered. 

"  7th.  The  present  Council  shall  be  maintamed  in  order  that  the 
President  ad  interim  may  consult  with  the  same  in  all  important 
af^s  of  state. 

"  8th.  Only  such  authorities  of  the  Departments  shall  cease  to 
exercise  their  functions  as  may  oppose  this  plan  for  the  regeneration 
of  the  Republic,  and  they  shall  be  replaced  hi  accordance  with  the 
laws  creating  the  same. 

"  9th.  The  Judicial  power  -will  perform  its  important  functions  in 
accordance  with  law,  without  any  variation  whatever. 

"  10.  No  one  shall  be  prosecuted  on  account  of  his  previous  politi- 
cal opinions. 

"  On  concluding  the  reading  of  the  foregoing  articles,  the  Most 
Excellent  Senor  Don  Jos6  Ma.  Tomei  proposed  that  two  secretaries 
should  be  appointed  from  the  Assembly,  and  thereupon  His  Excellency 
the  President  thereof  appomted  General  Don  Pedro  Ampudia  and 
Don  Antonio  Dlez  de  Bonilla. 

"  Whereupon  said  articles  were  put  to  discussion,  and  several  mem- 
bers havmg  spoken  in  favor  and  against  the  same,  they  were  approved 
by  all  save  the  Seilors  Generals  Don  Lino  Josg  Alcorta  and  Don  Jos6 
Vincente  Minon  ;  whereupon  this  act  was  concluded,  the  Most  Excel- 
lent Senor  General-in-Chief  of  the  Army,  who  presided  o*er  the 
Assembly,  and  the  following  gentlemen  signing  the  sam^."— Appen- 
dix to  Eeport  of  Lafragua,  No.  37,^.  48. 

Paredes,'  on  the  same  day,  appointed  the  Junta,  which  forthwith 
unanimously  declared  him  President,  ad  interim,  of  the  Republic ;  and 
on  the  third,  administered  to  him  the  oath  of  office,  and  on  the  fourth, 


Mexico  was  thus  restored  to  her  normal  condition ;  a  military  chief 
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her  ruler ;  the  force  of  an  army  hi  n  t  n  constituent  Congress 
in  embryo ;  and  a  Conslitutional  G         xn    1 1      nrrow. 

One  of  the  planks  in  the  platform  f  Sa  Lu  Potosi — a  germ  of 
regularity  always  found  in  the  h  m  f  lutiona,  even  the  most 
radical — was  the  promised  convo  t  n  f  a  latituent  Congress. 
Paredes,  loyal  to  his  platform  to  a  d  tl   t  w  uld  have  commended 

him  to  the  politicians  of  our  own  count  y  o  tl  27th  of  January  issued 
a  convocation  of  an  Extraordinary  C  n„  ,  j,anizing  an  electoral 
power  by  classes,  and  establishing,  as  Lafragua  says,  a  species  of  aris- 
tocracy in  Mexico. 

This  decree  of  convocation  is  really  interesting,  as  an  attempt  to 
establish  Government  on  an  entirely  new  basis.  It  proceeds  on  the 
theory  that  the  convention  should  represent  all  classes  of  interest  and 
industry/ — and  that  a  certain  number  of  its  members  should  be  elected 
by  each  class,  I  quote  the  fourth  Article.  The  whole  number  of 
Deputies  was  to  be  one  hundred  and  sixty, 

"  Art.  4.  To  each  one  of  these  classes  shall  belong  the  following 
number  of  Deputies : 

To    Country   and    City   Property,    and  Agricultural 

Industry 38 

To  Commerce 20 

To  Mining 14 

To  Manufacturing  Industry 14 

To  Literary  Professions 14 

To  the  Magistracy * 10 

To  the  Public  Administration 10 

To  theClergy 20 

To  the  Army 20 

"  These  Deputies  shall  be  appointed  by  the  individuals  belonging  to 
their  respective  classes,  according  to  the  peculiar  mode  of  election 
which  shall  be  specified  in  the  corresponding  Articles." 

The  decree  then  proceeds  to  confer  the  elective  franchise,  limiting 
it  by  numerous  qualifications  ;  and  under  the  head  of  each  claas  to  assign 
to  the  various  Departments  their  corresponding  quota  of  Deputies. 
Some  of  these  classes — the  mining,  for  instance — were  to  elect  their 
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Deputies  directly  ;  others,  as  the  AgucuItunHnJ  Cnrnmercial,  were  to 
select  electors,  by  whom  the  Deputies  weie  to  he  aj pointecl. 

This  decree  was  thoroughly  org'imc  -vaA  fundamental.  It  was  the 
law  of  the  being  of  the  constituent  Con^esi,  without  whose  sanction  no 
authority  was  to  exist  in  Mexico  It  wis  the  highest  exercise  of  abso- 
lute poUticd  power.  It  was  perhaps  the  most  eatraordinary  power 
that  could  be  conferred  on  an  individual. 

The  Congress  thus  called  into  existence,  did  not  assemble  until  the 
6th  of  June,  1846.  As  might  have  been  expected,  it  disappointed 
the  hopes,  and  frustrated  the  plans  of  its  creator.  It  was  composed 
of  the  members  of  the  different  political  parties.  With  such  discord- 
ant elements,  there  seemed  little  probability  that  it  would  agree  upon 
a  Constitution.  It  was  therefore  deemed  proper  to  place  some  restric- 
tions upon  the  dictatorial  power  of  Paredes ;  and  accordingly,  on  the 
10th  of  June,  that  body  passed  a  decree  for  the  establishment  of  a  new 
Provi^onal  Government,  to  consist  of  a  President  and  Vice-President ; 
this  "  executive  provisional  power  "  being  authorized  to  use  the  extra- 
ordinary powers  (^faeultades)  ^ven  in  Art.  198  of  the  "  Bases  Organ- 
icas."  Articles  85,  89,  and  90,  of  the  samo  Bases,  were  also,  with 
some  modifications,  declared  to  be  in  force.  Paredes  accepted 
this  Decree,  with  General  Bravo  as  Vice-President,  and  contin- 
ued to  act  under  it  until  the  29th  of  July,  when  he  surrendered  his 
powers  to  Bravo,  and  resumed  the  command  of  the  army. 

The  project  of  establishing  a  monarchy  by  this  extraordinary  Con- 
gress having  failed.  Bravo,  on  the  third  of  August,  attempted  a  coun- 
ter revolution,  by  presenting  to  that  body  a  project  of  a  decree 
re-establishing  the  "  Eases  Organieas  "  as  the  political  Constitution  of 
the  Republic  (4?'?'-  '"  Lafragua's  Rep.,  p.  43.)  This  attempt  to 
re-establiah  the  very  system  which  had  so  recently  been  abolished, 
immediately  led  to  the  overthrow  of  Bravo's  government,  and  the  dis- 
solution of  Congress. 

PLAN   01'    IHE    CITADEL — 4tII    OP   AUGUST,    1846. 

On  the  following  day  (August  4th)  the  army  and  leading  men 
assembled  in  the  Citadel,  and  adopted  a  new  Plan,  providing  for  the 
dissolution  of  the  existing  Congress ;  the  convocation  of  a  new  one,  to 
form  a  Constitution ;  the  recall  of  Santa  Anna,  and  the  prosecution  of 
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the  war  agam8t  the  United  States.  It  recognizes  the  continuance  of 
a  Provisional  Executive  Government,  nntjl  the  meeting  of  the  new 
Congress,  but  says  nothing  respecting  its  powers,  except  to  provide 
means  for  carrying  on  the  war.  The  only  articles  referring  to  tlio 
executive,  are  the  3d  and  4th,  which  are  as  follows : 

"  3d.  Until  the  Sovereign  Congress  meets,  and  decrees  what  may 
be  convenient  for  the  war,  it  shall  be  the  imperative  duty  of  the  Ex- 
ecutive to  dictate  what  measures  may  be  urgent  and  necessary  to 
sustain  with  credit  tho  national  flag,  and  to  comply  with  this  sacred 
duty  without  losing  a  single  moment, 

"  4th.  When  the  liberating  forces  have  occupied  the  capital  of  the 
Republic  four  months,  the  Congress  spoken  of  in  article  first,  should 
be  assembled,  for  which  purpose  it  shall  bo  the  duty  of  the  General 
in  Chief  to  issue  the  convocation  in  the  terms  indicated,  and  to  take 
care  that  the  elections  arc  Iield  with  the  greatest  possible  liberty." 

No  person  was  named  President ;  but  it  was  evident  from  the  recog- 
nition of  Santa  Anna,  in  the  2d  article,  as  General  in  Chief  of  all  the 
forces,  that  the  office  was  intended  for  him. 

SALA3   m  POWER. 

On  tho  morniug  of  the  6th  of  August,  however,  an  arrangement 
was  made  between  General  Bravo  and  Salas,  by  which  the  former 
turned  over  the  command  of  the  troops  in  the  palace  to  tho  latter, 
who  immediately  assumed  the  reins  of  government  as  provisional 
President,  and  on  the  same  day  issudl  his  proclamation  ordering  an 
election  of  the  new  Congre'^s  to  form  a  constitution.  "  In  the  mean- 
time," he  says,  "  tiiis  cessation  of  the  former  pacts  is  indispensable, 
for  all  have  either  tho  mark  of  nuUity  or  the  repugnance  of  a  part  of 
society ;  but  the  common  laws  in  farce,  and  those  which  the  pro- 
visional government  proposes  to  publish,  will  in  some  manner  fill  up 
the  vacuum  which  the  situation  requires." — Appendix  to  Ziafmgua's 
Mfp.,2>-  108. 

It  thus  appears  that  the  powers  of  Salas  were  at  this  time  essen- 
tially the  same  as  those  which  Paredes  had  exercised  between  the 
2d  of  January  and  the  10th  of  June  ;  both  were  provisional  execu- 
tives, with  no  defined  powers,  acting  under  no  constitutional  restric- 
tions, but  both  recogniaing  the  laws    in  force  (Jas  leye^  vigentes). 
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There  was,  however,  thia  diffprenee — th^t  while  the  ministers  of 
Paredea  weie  lesponsible  for  his  acts,  Me  acts  themselves  were  not 
revisable;  but  no  such  gu'iiinty  wis  ^nen  to  the  acts  of  Salas ; 
they  were  subject  to  the  ordinary  rules  -md  therefore  revbable, 
except  so  far  as  respects  nght^  icc[uiied  under  them. 

The  party  of  Salas  was  as  much  opposed  to  Plan  of  Tacuhaya  and 
the  "  Bases  Organieas"  as  had  been  that  of  Paredes ;  but  -while  the 
latter,  aa  generally  supposed,  sought  to  establish  a  monarchy,  the 
former  wished  to  recur  to  the  federal  organization  ou  the  general  basis 
of  the  constitution  of  1824.  The  leaders  of  this  party  were  well 
i.iiovra/ederaU8ts,  who  had  always  opposed  the  central  government  of 
Santa  Anna.  In  order  to  prove  to  the  people  that  he  did  not  desire 
to  govern  as  a  dictator  in  the  absence  of  all  constitutional  restrictions, 
Salas  employed  Lafragua,  a  well  known  federalist,  to  embody  in  a 
single  law  or  decree  al!  the  dispositions  respecting  the  rights  of  citizens 
and  individual  guaranties  to  be  found  in  the  constitution  of  1824, 
the  project  of  1842  and  tho  Eases  Organieas,  in  order  to  present 
them  to  the  new  Congress  as  the  basis  of  the  government  of  Salas  and 
of  the  proposed  new  constitution.     (Lafragua' s  Report,  p.  54.) 

SAHTA   ANNA   AT    VERA    CRira    DECLARES    IS    FAVOR   OF    THE    CONSTI- 
TUTION   OF   1824. 

But  while  Lafragua  was  engaged  in  this  compilation,  Santa  Anna 
landed  at  Vera  Cruz,  and  on  the  16th  of  August  issued  a  proclama- 
tion declaring  that,  until  the  new  fundamental  law  should  be  decreed, 
the  constitution  of  1824  ought  to  be  established  as  a  uniform  rule  for 
the  interior  administration  of  the  I 


COHSTITUTION  OF  1824   PROCLAIMED  BT   SALAS. 

Accordingly,  and  in  order  .to  unite  the  federalists  and  the  personal 
friends  of  Santa  Anna  in  support  of  his  government,  Salas,  on  the 
22d  of  August,  issued  the  following  decree : 

"  Art.  1st.  Until  the  new  constitution  is  published,  that  of  1824 
will  be  in  force,  so  far  as  not  opposed  to  the  execution  of  the  plan  pro- 
claimed in  the  citadel  of  this  capital  on  the  4th  of  this  month,  and  so 
far  as  the  peculiar  position  of  the  Republic  permits. 
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"  2iJ.  The  existence  of  the  Departmental  Assemblies  and  tke  pres- 
ent Esecutive  Counsel  not  being  compatible  with  the  aforesaid 
fundamental  code,  they  will  immediately  cease  the  exercbe  of  theb 
functions. 

"  3rd.  Nevertheless  the  existing  Governors  will  continue,  entitling 
themselves  of  the  "  States,"  in  the  exercise  of  the  powers  which  the 
respective  constitutions  give  them. 

"  4th.  The  Governors  of  the  new  Departments  which  have  no 
particular  constitution  will  regulate  the  exercise  of  their  functions  by 
the  constitution  of  the  State  whose  capital  is  nearest. 

"  5th.  As  the  functionaries  mentioned  in  the  foregoing  articles 
have  now  no  legitimate  titl  t  i  leclaied  that  their  existence  is  only 
due  to  the  political  movement  which  is  ^,0 1  g  to  legenerate  the  nation ; 
and,  consequently,  whenever  the  mteicht  of  the  same  requires,  tte 
general-in  chief  char^^td  witl  the  j^eneril  executive  power,  may 
replace  them    — Ajp     I  x  to  Lafrag  a  i  Rqi    y.  116. 

The  Cong  ess  a  semble  1  on  the  6th  of  December.  On  the  14th, 
15th  an  1  irtl  ot  that  month  Lafrigua,  as  Minister  of  Interior  and 
Exterior  Relat  ons  read  1  s  nun  il  rej  ort  on  the  condition  of  the 
Eepublio  and  as  the  rgar  ot  tie  A Irainistration,  explained  the 
charaetci  an  1  object  of  the  exi&t  ng  (jovernment.  On  the  24th  of 
December  Sala  re  gned  1  s  powers  and  Gomez  Farias  became 
President. 

I  now  recur  to  Lafragua's  Report  to  learn  his  opinion  of  the  powers 
of  the  provisional  government  of  Salas.  On  page  53  he  says ;  "  As 
there  had  been  proclaimed,  not  even  temporarily,  any  of  the  anterior 
constitutions,  the  government  exercised  the  most  unUmited  dictator- 
ship, for4ts  whole  duty  was  to  carry  on  the  war  and  to  convoke  the 
Congress."  On  page  54  he  says :  "  The  government,  as  I  have  said, 
exercised  a  real  and  most  ample  dictatorship,  which  was  to  continue 
until  the  new  constitution  should  be  published,  for  the  powers  of  the 
OoDgress  were  restricted  to  the  formation  of  the  fundamental  pact  and 
to  matters  relatmg  to  the  war.  The  power,  therefore,  was  not  only 
centralized,  iut  in  a  single  hand,  the  authority/  of  General  Saias  being, 
in  consequence,  extraordinary."  On  page  55  he  speaks  of  "  the 
perils  of  a  period,  not  short,  during  which  the  nation  had  to  submit  to 
a  dietaiorship.     And  again :  "  Since  the  chief  of  the  citadel  began  to 
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govern  the  destinies  of  the  Republic,  conforming  as  much 
stances  permitted  to  the  fondamental  code  (constitution  of  1824)  the 
object  of  30  many  desires,"  etc.  On  page  56,  in  speaking  of  the 
Council,  he  says :  "  As  the  attributes  of  the  Council  were  not  speci- 
fied, that  body  was  really  subject  to  the  will  of  ike  Uxeeutive,  who 
might  consult  it  or  not."  Again,  in  his  circular  of  Oct.  2l3t,  he  says 
that  "  the  government  ivill  observe,  a^  nearly  ob  the  circumstances 
will  jjermit,  the  constitution  of  1824.  We  will  adopt  with  pleasure 
and  execute  with  assiduous  care  whatever  projects  of  progress 
and  improvements  are  presented."     (^Appendix  to  Lafragua's  Hep., 

p.  iir. 

Santa  Anna  in  his  Proclamation  of  August  16th  says,  that  "  the 
Provisional  Government  of  the  nation,  until  the  Republic  is  consti- 
tuted, must  continue  in  tho  exercise  of  powers  at  least  disaretional. 
This  is  investmg  it  with  a  dietatorship,  always  odious,  however  imperi- 
ous the  circumstances  which  render  it  necessary.  He  therefore 
recommends  that  the  constituent  Assembly  already  convoked,  should 
also  be  invested  with  legislative  powers.  This  advice,  aa  already 
stated,  was  followed  by  Sala3,.who  immediately  issued  a  decree  to  that 
effect. 

I  have  thus  cursorily  traced  the  political  history  of  Mexico,  a  few 
months  later  than  the  overthrow  of  Paredes,  for  the  purpose  of  com- 
paring his  powers  with  those  of  his  successor,  General  Salas. 

The  power  of  both  was  essentially  military,  reoolutionary  and  eaira- 
ordinary,  no  matter  what  declarations  they  might  choose  to  make  to 
the  nation  respecting  its  self-imposed  limits.  With  internal  disorders 
and  tumults,  aggravated  by  the  excitement  and  pressure  of  a  foreign 
war,  revolution  after  revolution  was  a  political  necessity,  until  the  man 
was  found  who  united  in  himself  the  elements  of  greatest  and  most 
permanent  strength.  It  is  therefore  a  very  narrow  view  to  take  of 
the  political  government  of  Mexico,  at  any  time  withm  the  last  twenty 
years,  hut  especially  in  the  year  1846,  to  test  the  powers  of  its  mili- 
tary chieftains,  for  the  time  being  at  the  head  of  affairs,  \ij  their 
promises,  proclamations  and  appeals,  as  we  would  an  act  of  our  own 
Congress  by  the  Constitution  of  the  United  States.  The  political 
condition  of  Mexico  did  not  admit  of  constitutional  restrictions  in  any 
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form ;  no  purely  military  gorernment  does.  The  chieftain  who,  backed 
Ij  an  army,  overthrows  a  government  and  usurps  power,  is  by  neces- 
sity the  -whole  government,  and  must  discharge  all  the  functions  of 
government.  The  necessities  of  the  body  politic,  the  demands  of  the 
army,  the  irresistible  pressure  of  events  require  it.  What  is,  must 
be— and  is  right  for  all  the  purposes  of  validity  and  responsibility. 
In  one  word,  the  government  is  de  facto,  and  to  its  acts  should  be 
attributed  all  the  consequences  which  the  experience  of  the  world  has 
attached  to  such  a  state  of  affairs. 

But  even  applying  to  Paredes'  acts  the  test  of  legitimacy  drawn 
from  his  plaa  of  San  Luis  Potosi,  upon  what  ground  can  any  of  them 
be  declared  null.  The  existence  of  the  nation  threatened  by  war  with 
the  United  States,  but  still  more  by  faction,  corruption,  and  a  thousand 
indigenous  causes  of  dissolution,  what  more  far-reaching  power  could 
have  been  conferred  on  Paredes  thaa  the  power  to  do  whatever  might 
conduce  to  the  defense  of  the  Nation. 

To  defend  the  Nation ;  what  a  power— what  a  responability !  The 
treasury,  taxation,  property,  public  and  private,  conscription- all  these 
and  a  thousand  other  things  were  in  his  power,  and  by  his  decrees  he 
could  direct  and  dispose  of  them. 

To  convoke  a  convention  for  the  reconstruction  of  Government ;  to 
change  the  basis  of  power  ;  to  deprive  miUions  of  Mexican  citizens  of 
their  political  righte,  and  to  limit  the  possession  of  those  rights  to  such 
classes  of  property  and  persons  as  he  might  deem  proper,  was  the 
greatest  trust  a  nation  could  confide  to  one  man. 

His  acts  shall  sever  be  revised.  What  means  this,  if  it  does 
not  mean  that  aU  his  acts  shall  be  held  valid.  That  their  vaHdity 
shall  never  be  questioned  for  any  reason.  That  no  succeeding  gov- 
.  ernment  shall  declare  them  null.  That  he  shall  have  the  power  to 
do  whatever  he  may  do.  That  his  will  shall  stand  in  his  acta,  and 
that  his  acts,  for  all  purposes,  (save  one)  shall  bind  the  Nation,  and 
be  deemed  legitimate  and  discreet. 

And  what  is  that  one  purpose  for  wHch,  and  for  which  alone,  his 

acts  may  be  questioned.    It  is  this.    If  he  should  abuse  his  power, 

and  offend  the  Nation,  the  Minister  through  whom  the  injurioi^  act 

was  done,  may  be  punished.    To  establish  the  guilt  of  the  Minister, 
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the  motive  of  the  act  may  be  examined ;  and  this  precisely,  for  the 
reason  that  its  validity  cannot  bo  questioned.  That  the  nation  is 
pledged  to  sustain. 

If  then,  by  the  Plan  of  San  Luis  Potosi,  this  grant  of  Paredes  to 
Caatillero  must  be  tested,  its  validity  is  beyond  dispute. 

That  Plan  declares  that  the  Nation  shall  not  question  the  validity 
of  this  grant,  by  any  proceeding  of  inquiry  or  revision  ;  but  that  if 
Paredes  committed  a  political  crime  in  making  the  grant,  Mr.  Castillo 
Lanzas,  the  Minister  through  whom  he  acted,  may  be  punished  for  it. 

There  is  nothing  in  the  plan  under  which  Salas  came  to  the  head  of 
affairs,  that  is  comparable  as  a  grant  of  power,  to  the  various  articles 
of  the  Plan  of  San  Luis  Potosi,  which  I  have  referred  to.  Yet  the 
Esecutive  and  Legislative  branches  of  our  G-ovemment,  within  whose 
province  it  particularly  fiiUs  to  decide  upon  the  political  powers  and 
responsibihtiea  of  foreign  governments,  have  both  held  that  Salas  pos- 
sessed extraordinary  powers,  and  that  Mexico  is  bound  by  his  acts. 

In  1847  the  United  States  proposed  to  purchase  from  Mexico  the 
right  of  free  passage  by  the  Isthmus  of  Tehauntepec ;  the  Mexican 
Commissioners  replied  on  the  6th  of  September,  1847 :  "  We  have 
orally  stated  to  your  Excellency,  that  some  years  ago  the  Grovemment 
of  the  Republic  bestowed  upon  the  private  contractor  (Garay)  a  priv- 
ilege relative  to  this  matter,  which  was  soon  after  aligned,  with  the 
approbation  of  the  same  government,  to  British  subjects,  (Mackintosh 
&  Co.)  of  whose  rights  Mexico  cannot  dispose.  Consequently,  your 
Excellency  will  not  wonder  that,  on  this  point,  we  do  not  accede  to 
the  desires  of  your  Grovernment," 

On  the  2d  of  May,  1851,  the  Mexican  Congress  decreed  as  fol- 
lows r 

"  The  decree  of  Kovember  5th,  1846,  is  declared  null,  and  as  hav- 
ing ceased  to  exist,  the  provisional  government  of  that  period  having 
had  no  authority  in  conformity  with  the  powers  with  which  it  was  in- 
vested, to  dictate  such  decree." 

In  reply  to  tho  communication  of  the  Mexican  minister  enclosing  this 
decree,  and  endeavoring  to  defend  it,  Mr.  Webster,  our  Secretary  of 
State,  August  25th,  1851,  said :  "  It  may  have  been,  as  Mr.  De  la 
Rosa  says,  that  the  elevation  of  General  Saias  to  the  supreme  power 
in  Mexico,  was  mamly  for  the  purpose  of  msuring  a  more  vigorous 
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prosecution  of  the  war  with  the  United  States.  AVhen,  however,  he 
became  possessed  of  that  authority,  it  constituted  a  government  de 
facto,  Buhmitted  to  by  Mexico,  and  recognized,  it  is  belioved,  I)y  other 
governments  as  well  aa  that  of  the  United  Statea.  Consequently,  it 
is  not  necessary  for  the  undersigned  to  inquire  into  the  origin,  nature, 
or  limits  of  that  authority.  It  is  notorious,  however,  that  General 
Salas  was  a  military  dictator.  Aa  auch,  on  tiie  4th  of  August,  1846, 
he  subverted  the  government  of  Paredes,  who  himself  had  acquired 
power  by  similar  means.  But,  although  his  power  was  necessarily 
arbitrary  and  unlimited,  he  asserted,  and  the  undersigned  is  not  aware 
that  this  haa  been  denied,  that  his  conduct  in  assuming  and  exerciaing 
it  was  sanctioned  by  a  large  majority  of  the  Mexican  people.  It  ia 
certain  that  the  government  of  that  country,  as  it  now  exists,  waa 
called  into  being  by  his  mandate.  It  is  equally  notorioua  that  his  acts 
were  by  no  means  exclusively  of  an  executive  character,  and  that 
when  he  exercised  legislative  power,  his  right  to  do  ao  was  not  objected 
to,  or  even  the  expediency  of  his  decree  of  the  5th  of  November, 
1846,  publicly  questioned,  until  it  must  have  been  known  at  Mexico  that 
citizens  of  the  United  Statea  had  become  assigneea  of  the  privileges 
granted  by  it." 

To  the  American  Minister,  Mr.  Webster,  said :  "  Salaa  was  notori- 
ously a  military  despot.  As  such,  his  proceedings  were  not  merely  of 
an  executive  character,  but  he  also  enacted  several  legislative  meas- 
ures of  importance,  which  had  at  least  as  little  relation  to  the  war 
,with  this  country  as  the  decree  in  regard  to  Tehauntepec.  It  is  be- 
lieved that  his  authority  for  that  purpose  has  never  been  questioned." 
"  But  although  the  decree  of  Salas  has  been  annulled  so  far  as  the 
legislative  power  of  Mexico  may,  have  authority  for  that  purpose,  it  is 
silent  in  regard  to  the  validity  of  the  original  and  intermediate  decrees 
upon  the  subject  of  the  G-aray  grant."  Mr.  Webster  aays,  that  these 
decrees  constitute  a  charter,  ftnd  that  in  all  eivOized  countries  instru- 
ments of  this  description  "  are  not  hable  to  be  annulled  at  the  pleas- 
ure (jf  the  executive  or  legislative  power."  The  laws  and  decrees  of 
one  government  might  be  altered  or  repealed  by  its  successor,  but  that 
rights  acquired  under  them  survived  their  repeal,  and  could  not  be 
divested  by  any  ex  post  faoto  law  annulling  such  decrees.  He  con- 
sidered  these  decrees  and  their  recognition  in  1847,  as   attaching 
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a  responsibiUty  to  the  Mexican  nation,  which  "  foreign  powers,  cer- 
tajnljthe  United  Stat6S,,cannot  allow  to  he  rendered  null  and  void  by 
a  change  of  rulers  in  that  country,  or  in  the  policy  relating  to  the  sub- 
ject, which  new  rulers  may  think  proper  to  adopt." 

These  views  were  unanimously  sustained  by  the  Committee  on 
Foreign  relations  (vide  their  report  August  30th,  1852),  and  but  two 
dissenting  voices  were  heard  in  the  Senate,  (Hale  and  Seward),  and 
these  based  their  arguments  almost  exclusively  on  the  ground  that 
the  powers  of  Salas,  in  November,  1846,  were  restricted  by  the  Con- 
stitution of  1824. 

I  propose  to  conclude  with  a  few  short  extracts  from  Mr.  Lafragua's 
report,  giving  his  views  of  the  character  of  tie  revolution  of  San 
Luis  Potosi.  I  am  aware  that  one  military  usurper — I  do  not  use  tlie 
term  in  an  opprobrious  sense,  because  usurpation,  no  longer  an  offense 
agmnsfe  the  State,  becomes  a  pnblic  duty,  when  it  is  an  assumption  by 
the  strongest,  for  the  benefit  of  society,  of  the  control  over  afiaira  to 
■which  he  is  impelled  by  the  evils  of  faction  and  disorder— should  not 
be  tried  by  the  Prime  Minister  of  his  rival  and  successor,  I  do  not  intend 
to  set  up  Lafragua  in  judgment  over  Paredes.  I  cite  his  views  merely 
as  tJioso  of  a  distinguished  contemporary,  and  attribute  to  his  expres- 
sions the  weight  due  to  the  opinions  of  the  large  party  of  whom  he 
was  the  apologist.     Let  us  hear  what  he  says  of  Paredes'  revolution. 

"  The  revolution  of  San  Luis  Potosi,  the  programme  of  which  is  set 
forth  in  documents  numbered  32  and  33,  leaving  the  beaten  path  of 
those  that  had  preceded  it,  ventured  to  announce  a  now  principle  and 
new  measures  for  carrying  it  out.  In  all  of  our  preceding  revolutions, 
a  change  of  persons  had  been  proclaimed,  and  perhaps  a  modification 
of  principles ;  while  in  that  of  San  Luis,  a  new  social  organization  was 
announced,  which  tended  to  nothing  less  than  the  destruction  of  the 
republican  system,  and  the  erection  of  a  foreign  throne  upon  the  rums 
of  our  liberty.  To  carry  into  execution  the  antecedent  changes  which 
had  been  prodded,  appeals  were  made  to  Congresses  more  or  less 
popular,  but  which  always  had  a  voice  as  representing  the  people,  or 
at  least  locaJities,  since  in  the  legislative  Assembly  it  was  still  thought 
desirable  to  preserve  this  shadow  of  representation;  hut  General 
Paredcs  determined,  at  ono  stroke,  to  change  the  whole,  intending  that 
classes  should  be  represented  instead  of  persons,  from  which  would 
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necessarily  result  t!ie  triumph  of  interests  instead  of  a  triumph  of 
principles. 

"  lie  President  represented  to  the  natJon  the  causes  ancithe  object 
of  the  plan ;  the  Chambers,  which  still  exercised  the  legislative  power, 
protested  against  the  revolution,  and  some  of  those  deputations,  who 
■were  to  enter  upon  the  discharge  of  their  functions  on  the  first  of 
January,  direeted  to  their  constituents  similar  manifestoes,  as  also  the 
Ayuntamiento  of  the  city  of  Mexico,  which  was  dissolved  on  the  same 
morning  of  the  pronunciamcnto  of  the  Capital ;  and  as  well  for  the 
want  of  this  corporation,  as  on  account  of  the  opposition  of  the  Gov- 
ernor and  of  the  Departmental  Assembly  to  its  rc-uruon,  Mexico  for 
some  days  was  literally  without  a  head.  As  soon  as  General  Paredes 
occupied  the  city,  a  military  Junta  assembled,  which  ratified  the  plan 
of  San  Luis  with  some  modifications,  and  it  is  very  remarkable  that 
some  of  the  deputies  and  senators,  who  had  signed  the  protest  which 
has  been  mentioned,  should  have  met  in  that  Junta,  and  also  signed 
the  act  hy  which  it  was  established  as  a  principle,  that  the  represen- 
tativea*of  tho  people  had  forfeited  the  public  confidence.  Such  ill-ad- 
vised measures  as  these,  have  brought  the  country  to  its  present  sad 
condition, 

"  Genera!  Paredes  found  it  necessary,  in  appearance  at  least,  to  legi- 
imate  his  power,  and  repeating  the  scene  of  1841,  he  elected  repre- 
sentatives from  the  Departments  who  appointed  him  President  ad  ivr 
terim,  and  although  he  had  solemnly  protested  that  he  would  not 
assume  the  government,  he  occupied  the  Presidential  chair  during  the 
first  days  of  January,  and  commenced  to  carry  out  his  system,  directs 
ing  the  Commandants  General  to  take  possession  of  the  governments 
of  the  Departments,  if  the  respective  authorities  of  the  same  should 
refuse  to  submit  to  the  plan  of  San  Luis.  The  Assembly  of  Puebla 
suspended  its  sessions,  and  the  government  of  Vera  Crua  was  re- 
moved to  Huatusco. 

"  The  proposed  convocatoria  was  made  during  the  last  days  of  Janu- 
ary, in  which  every  democratic  principle  being  disdained,  an  electoral 
power  of  classes  was  organized,  the  result  of  which  was  that  a  major- 
ity of  the  nation  were  left  without  representation, — estabhshing  a 
species  of  aristocracy,  which  in  Me^xico  is  not  only  impossible,  but 
ridiculous," 
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"Varioua  were  the  acts  in  which  the  government  continued,  during 
the  first  months,  to  unfold  its  system ;  and  although  neither  the  time, 
nor  the  occasion  permits  me  to  make  a  careful  examination  of  the 
same,  stiO  I  believe  it  my  duty  to  indicate  those  which  most  directly- 
influenced  succeeding  events.  To  the  end  that  the  progress  of  the 
nation  might  be  uniform,  and  that  the  Supreme  Government  might 
not  meet  with  obstacles,  it  was  determined  that  the  President  should 
appoint  the  G-ovcrnors  and  Assemhlies,  a  measure  which  was  very 
badly  received,  because  of  the  entire  subjection  in  which  it  placed  the 
Departments.  The  freedom  of  the  press  was  however  the  prmcipal 
victim  of  the  administration  ;  if  at  first  the  public  discussion  of  the 
form  of  the  government  was  tolerated  and  apparently  deemed  desira- 
ble, in  a  short  time  that  discussion  was  formally  prohibited,  giving  to 
the  freedom  of  the  press  the  severest  blow  that  can  be  conceived  ; 
since  if  at  the  time  of  forming  the  new  constitution,  it  was  not  per- 
mitted to  discuss  through  the  press,  the  form  of  government,  it  would 
certainly  be  difficult  to  engage  in  any  other  discussion  more  appro- 
priate to  the  circumstances,  or  which  would  more  afiect  the  general 
interests.  Thus  it  was,  that  the  government  of  SeSor  Paredes,  from 
that  time  lost,  I  will  not  say,  its  credit,  since  it  never  had  any,  hut 
that  consideration  which  is  always  awarded  to  the  depositories  of 
power — and  how  could  he  expect  it,  who  by  protecting  the  publica- 
tion of  the  "  Tiempo"  had  confirmed  the  belief  sufficiently  general, 
that  the  only  object  of  the  revolution,  was  to  establish  a  monarchy  in 
the  country  of  Morelos,  of  Ramos,  Arispe  and  of  Guerrero  ?" 

The  position  taken  by  Mr.  Webster  and  adopted  by  the  Committee 
on  Foreign  Relations,  in  regard  to  the  powers  of  President  Salas,  pro- 
tected Certain  valuable  interests  of  cilizena  of  the  United  States. 
The  correctness  of  the  principles  of  public  and  international  law  in- 
voked to  sustain  that  position,  does  not  admit  of  serious  question, 
But  how  much  stronger  might  have  been  Mr.  Webster's  argument,  if 
the  acts,  the  validity  of  which  he  was  defending,  had  been  done  by 
Paredes.  With  what  invincible  strength  would  he  have  argued  from 
the  character  of  the  revolution  of  which  the  plan  of  San  Luis  Potosi 
was  the  programme;  from  the  supreme  and  absolute  power  of  the 
Constituent  Congress  which  Paredes  was  to  call  into  existence  ;  from 


>yGooglc 


57 

the  critical  condition  of  the  Eation  threatened  with  foreign  war,  and 
reduced  hy  internal  tumults  and  corruption  to  the  verge  of  dissolution ; 
from  the  general  purposes  and  provisions  of  the  Plan  itself,  which 
subverting  by  military  force  a  corrupt  and  imbecile  government,  ap- 
pealed to  Paredes  to  save  and  re-construct  the  nation ;  and  especially 
from  that  clause  which  declared  that  while  his  ministers  should  be  re- 
sponsible for  the  acts  of  his  government,  the  acts  themselves  should  not 
he  revisable  under  any  drcumstanees !  In  form,  a  guaranty  of  immu- 
nity to  Paredes,  and  of  validity  to  his  acts,  that  clause  expressly 
establishes  a  dictatorship.  It  was  perhaps  superfluous  ;  for  the  con- 
dition of  the  country,  and  the  place  it  called  Paredes  to  fill,  would  of 
themselves  have  furnished  those  guaranties,  and  conferred  that  power. 
But  there  it  stands ;  the  pledge  of  the  nation  in  answer  to  all  doubts 
and  cavils;  its  solemn  forgone  judgment  on  all  questions  of  individual 
right  and  national  responsibility. 

I  have  thus  shown, 

1st.  That  the  President  of  Mexico,  did  actually  grant  by  his  own 
immediate  action,  two  square  leagues  of  land  to  Castillero  around  his 
mine,  and  directed  the  Governor  of  California  to  put  him  in  posses- 
sion of  them.  I  do  not  think  the  Castillo  Lanzas  dispatch  admits 
of  any  other  construction. 

2d.  That  the  authority  of  the  President  to  make  that  grant  was 
ample,  whether  considered  as  derived  from  the  Colonization  law  of 
1824,  or  from  the  law  of  4th  April,  1837,  or  from  the  decree  of  the 
11th  March,  1842,  or  as  appertaining  to  Paredes,  who  was  at  the  date 
of  the  grant  the  sole  and  supreme  ruler  of  Mexico,  by  virtue  of  his 
extraordiaary  and  despotic  power. 

3d.  That  whether  the  Castillo  Lanaas  dispatch  be  construed  as  a 
direct  grant,  or  as  an  order  on  the  local  authorities  for  a  grant,  its 
legal  validity  as  a  title  is  the  same,  on  the  authority  of  the  case  of  the 
Island  of  Santa  Cruz. 
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I>  R  O  Q  F  S 

OF  THE 

FACT  OF  EEGISTKY,  POSSESSION,  AND  WORKING 

OF  THE  MINE. 

There  are  two  written  statements  in  registry  made  by  Cas- 
tillero. 

Tiie  first  is  dated  22d  November,  1845,  when  Castillero 
thought  that  the  ore  contained  gold  and  silver. 

The  second,  dated  3d  December,  1845,  after  he  had  discov- 
ered that  the  ore  contained  large  quantities  of  quicksilver. 

The  juridical  possession  was  given  by  Pico  on  the  30th  Dec., 
1845.  The  two  assisting  and  subscribing  witnesses  to  act  of 
possession  are  Antonio  Sunol  and  Jos^  Noriega. 

For  proof  of  these  papers,  aee  brief  of  testimony  on  the  gen- 
uineness and  custody  of  the  Espediente  of  Registry  and  Pos- 
session in  the  Recorder's  Office  of  Santa  Clara  County, 

The  fact  of  discovery  and  denouncement  is  proved  by  the 
following  documents  and  witnesses : 

L  The  fact  of  possession  and  working  is  proved  by  Pico, 
2¥ans.  ^30 ;  by  Sunol,  Trans.  25,  409 ;  by  Noriega,  Trans.  22, 
419  ;  by  Jos^  Fernandez,  Jh-ans.  604,  etc. 

The  extent  of  the  working  is  best  proved  by  Mr.  "Wm.  G. 
Chard,  who  was  employed  by  Castillero  to  open  the  mine ;  to 
dig  the  pozo  de  posesion ;  to  construct  the  first  rude  furnaces  at 
the  Hacienda.     See  his  deposition  generally,  Trans.  1068. 

n.  Castillero's  letters  of  the  2d  and  21st  December,  1845— to 
General  Tallejo — communicate  discovery  and  working. — Trans. 
2603. 

III.  Castillero's  letter  to  Governor  Pico,  of  the  10th  Dec, 
1845,  informs  him, — "  The  mine  has  been  denounced  ly  me,  and 
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hetween  a  few  we  have  formed  a  Company"  etc. ;   and  aaka  for 
vacant  lands  to  cat  wood,  etc. — Trans.  1805. 

IV.  Governor  Pico's  letter  to  the  Minister  of  Relations 
— of  the  ISth  Feb.,  1846 — -inclosing  the  foregoing  original  let- 
ter, and  saying:  "  You  will  he  informed  of  the  fortunate  discovery 
made  in  this  department  (f  a  quicksilver  mine."  *  *  *  I  avail 
myself,  etc,  to  send  to  your  Mclcy,  etc.,  the  quicksilver  which,  as  a, 
sample,  was  sent  to  me  hy  Senor  Caslillero,  and  to  which  he  refers 
in  the  above  mentioned  letter. —  Trans.  1805. 

Copies  of  the  foregoing  letters  are  found  in  Exhibit  Bassoco 
No.  ^.—Trans.  1805. 

The  borrador  of  Governor  Pico's  letter  was  retained  in  the 
California  archives,  TVans.  2549.  Proved  by  Pico,  Answer  7, 
Trans.  2532 ;  proved  by  Olvera  to  be  in  his  own  handwriting. 
Answer  5,  'Trans,  2610.  Pico  remembers  that  he  received  let- 
ter and  quicksilver  from  Castillero,  Answer  13,  Trans.  2533. 
Hopkins'  statement,  3068. 

Governor  Pico's  letter,  with  its  inclosed  note  from  Castillero, 
was  received  by  the  Minister  of  Relations  on  the  6th  April, 
1846,  as  bv  endorsement. — Ti-ans.  1805  ;  Castillo  Lanzas'  depo- 
sition. Answer  23,  Trans.  2232 ;   Answer  30,  Trans.  2233. 

y.  On  the  6th  April,  1846,  the  Minister  of  Eelations  an- 
swered Governor  Pico's  letter  expressing  the  President's  satis- 
faction on  hearing  of  Castillero's  discovery. — Trans.  1806. 
There  is  no  proof  that  this  letter  was  received. 

TI.  On  the  15th  Dec,  1845,  Castillero  addressed  another  let- 
ter to  Governor  Pico,  referring  to  his  previous  one  of  the  10th 
same  month,  stating  discovery  of  the  mine.-— Trans,  2552,  Proved 
by  Pio  Pico,  Ansioer  13,  Trans.  2533.  See  Hopkins'  statement 
S068.     This  letter  is  in  the  California  archives. 

VII.  On  the  31st  Dec,  1845,  Manuel  Castro,  Prefect  of  the 
2d  District,  officially  announced  to  Governor  Pico  that  Castil- 
lero "has  denounced,  and  is  now  working,  a  quicksilver  mine,"  eta. 
—Si-ans.  2550.  Proved  by  Pio  Pico,  Answer  9,  Trans.  2532. 
In  California  archives.     See  Hopkins'  statement,  3068. 
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Till.  The  foregoing  was  answered  on  tlie  22d  January,  1846. 
as  appears  by  marginal  note.  The  blotter  of  answer  ia  in  the 
California  archives. — Trans.  2551,  Proved  by  Pio  Pico,  An- 
aioer  10,  Trans.  2533  ;  Hopkins,  3068. 

IX.  About  22d  January,  1846,  Capt.  John  C.  Fremont  vis- 
ited the  mine,  where  he  saw  Oastillero,  the  owner,  who  des- 
cribed to  him  the  process  of  acquiring  mines  under  the  Mexi- 
can law,  and  said  he  had  so  acquired  that  one ;  Fremont 
wished  to  purchase  it,  with  Leidesdorff  and  others. — Fremont's 
deposition,  Tram.  2678. 

X.  On  the  3d  April,  1846,  Thomas  0.  Larkin,  U.  S.  Consul 
at  Monterey,  in  a  letter  addressed  to  the  American  Minister  in 
Mexico,  informs  him  of  Castillero's  discovery.-— Ex.  Swasey 
No.  2,  IVans.  2667-8. 

XL  On  the  2d  May,  1846,  Mr.  Larkin  gives  same  informa- 
tion to  Capt.  J.  B.  Montgomery,  TJ.  S.  ship  Portsmouth. — Ex. 
Swasey  No,  4,  Tram.  2660;  and  Ex.  Swasey  No.  9,  Trans. 
2676. 

Xri.  On  the  4th  May,  1846,  Mr.  Larkin  addressed  a  long 
letter  to  the  State  Department,  on  the  mineral  resources  of 
California,  in  which  he  mentioned  Castillero's  discovery  of  this 
mine,  and  described  the  process  of  extracting  the  metal,  etc. — 
Ex.  Swasey  No.  5,  Trans.  2669. 

This  letter  is  in  the  State  Department ;  certified  extracts 
from  it  are  in  evidence.— yraTis.  2657. 

XIIL  Another  letter  from  Larkin  to  Mr.  Buchanan,  dated 
28th  March,  1848,  mentions  avio  of  the  mine  in  1846. — Certi- 
fied copy  of  extract  from  State  Department,  Trans.  2658. 

XIV.  On  the  24th  June,  1846,  Mr.  Larkin  addressed  a  letter 
to  G.  P.  Judd,  Esq.,  Minister  of  Finance,  Honolulu,  Sandwich 
Islands,  stating  the  discoverp  of  this  mine  by  a  Mexican  officer  in 
1845,  its  denouncement  before  nearest  Alcalde,  etc. ;  and  he  also 
sent  to  Mr.  Judd,  we  may  infer,  a  copy  of  his  letter  to  Mr.  Bu- 
chanan, of  the  4th  May,  1846,  for  they  are  both  published  in 
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the  Polynesian,  at  Honolulu,  on  Saturday,  July  25tb,  1846.^ 
See  Trans.  2223. 

The  number  of  the  Polynesian  containing  this  letter  is  in 
evidence.  Proved  by  Milo  Calkin,  Trans.  2645 ;  and  by  0.  E. 
Hitchcock,  printer  of  that  paper,  Trans.  2647. 

Mr.  Judd's  reply  to  Mr.  Larkin,  acknowledging  receipt  of 
foregoing  letter  and  specimen  of  cinnabar. — Trans.  3020. 
Proved  by  F.  H.  Larkin,  and  C.  E.  Hitchcock.— 2V(ms.  S018- 
8024. 

XV.  We  were  led  to  a  knowledge  of  the  contents  of  the 
Polynesian  of  25th  July,  1846,  by  seeing  them  noticed  in  the 
Diario  del  Oobiemo  de  la  BepubUoa  Mexicana  of  the  27th  Dec, 
1846. —  Vide  Castillo  Lanzas'  deposition,  Answer  692,  Trans. 
2355. 

XVL  In  the  spring  of  1848  General  Mason,  the  Governor  of 
California,  visited  the  Almaden  mine,  and  gave  an  account  of 
the  operations  to  Adjutant- General  Jones  in  a  letter  of  the  17th 
August,  1848. — Oai.  Message  and  Correspondence,  1850,  Doe. 
No.  17,  p.  534. 
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OF  THE 

GENUINENESS   AND   CUSTODY  OF    THE    ESPEDI- 
ENTE  OF  EEGISTEY  AND  POSSESSION, 

NOW  IN"   THE    EECOKDER'S  OFFICE   OF   SANTA   CLAHA  COUNTY. 


I.  Testimony  of  Jose  Noriega,  assisting  witness  to  act  of 
possession,  taken  19th  March,  1858. — Amwers  2-3;  Trans.  22. 

II.  Of  Antonio  Sunol,  the  other  assisting  witness,  taken  on 
same  day. — Answers  2-3 ;  Trans.  25. 

ni.  Of  Antonio  M.  Pico,  the  Alcalde  who  gave  possession, 
taken  11th  Nov.  lQ57.-~7Vans.  630. 

N.  B. — Pico  was  first  called  in  this  case  by  the  Government. 
—Ti-ans.  169. 

IV.  Of  Sunol  and  Noriega,  on  their  recall  by  Government, 
7¥ans.  409-419. 

T.  Of  Jos^  Fernandez,  claimant's  witness,  taken  6th  Nov., 
1857.— Trans  599. 

"Was  Sindico  del  Juzgado  and  escribano  of  the  Court  in  1845. 
— 25-ans.  600. 

Was  Juez  suplente  in  1846 — TVans.  600. 

Proves  signatures  to  espediente, — Trans.  602. 

Received  the  espediente  in  1845,  and  deposited  it  in  the 
archives.— Answers  19-20-21;   Trans.  602-3. 

Saw  it  again  in  1849,  when  he  was  Second  Alcalde. — Answer 
28;  Trans,  m^. 

VL  Of  James  "Weeks,  Government  witness,  who  was  called 
twiee,  24th  June  and  14th  August,  1857.— Trans.  165-305. 

"When  first  called,  no  questions  asked  about  this  espediente. 
—Tram^.  165. 
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When  next  called,  Grovermnent  attempted  to  prove  the  non- 
existence of  the  espediento  in  archives,  but  failed. — Answer  13 ; 
IVans.  307. 

Witness  saw  espediente  in  1846-7  when  Burton  was  Alcalde. 
—Answer  15 ;  T)-ans.  807.  ■ 

And  again  in  1848,  when  he  was  himself  Alcalde. — Answer 
15 ;   Ti-ans.  307. 

Identifies  this  espediente. — Answers  17-S5-42-43-44 ;  Trans. 
307-310. 

Til.  Manuel  Castro,  Prefect,  on  Slst  December,  1845,  in  a 
letter  to  Grovernor  Pico  states  denouncement,  and  incloses  peti- 
tion for  two  leagues. — Trans.  2546. 

This  letter  is  in  the  California  archives. 

Till,  Borrador,  or  rough  draft  of  answer  to  foregoing,  in 
the  California  archives. — Trans.  2551. 

IX.  Inventory  of  papers  and  effects  in  the  Jnzgado,  when 
Pico  went  out  of  office  on  the  1st  January,  1846 ;  signed  by 
Pico,  and  receipted  by  Chavolla,  the  incoming  Alcalde,  2d 
January,  1846.  Mentions  in  list  of  documents  Posedon  de  la, 
Mina  de  Sta.  Olara,  d  D.  Andres  Castillero. 

Produced  by  Chapman  Yeates,  Clerk  of  the  City  of  San 
Jos^j  from  archives  of  that  place  on  the  30th  January,  1858.™ 
Trans.  769. 

Proved  by  McCutcheu. — Trans.  767. 

X.  Castro's  petition  to  Alcalde  Pacheco,  dated  27th  June, 
1846.  Eefsrs  to  espediente  of  denouncement  in  the  archives,  and 
prays  to  be  included  therein.     Offered  by  Government. — IVans, 


XI.  Marginal  decree  of  Pacheco  on  foregoing  petition,  order- 
ing the  petition  to  he  included  in  espediente,  as  prayed.  Offered 
by  the  G-overnment.~2Van5,  622. 

XII.  Certified  copy  of  the  whole  espediente,  Castro's  petition 
included,  signed  by  Chavolla  on  the  13th  August,  1846.  Proved 
by  Salvio  Pacheco,  brother  of  Dolores  Pacheco,  the  Pirst  Al- 
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calde,  to  be  in  his  own  handwriting,  and  made  at  its  date. — 
Trans.  664. 

Xin.  Record  of  suit  between  Grove  0.  Cook  and  the  ownera 
of  the  mine.  Cook  said  they  were  working  the  mine  on  hig 
land  contrary  to  law,  and  prayed  they  might  be  removed. 
Measurement  and  survey  ordered.  Plaintiff  put  in  for  costs. 
Proceedings  in  March,  1847. — Trans.  815. 

XIY.  Existence  of  the  espediente  in  archives  in  March, 

1847,  proved  by  Forbes'  Consular  letter  to  Burton,  Alcalde,  on 
the  14th  August,  1847,  complaining  of  recent  trespasses  by 
Cook  within  the  limits  of  the  juridical  possession  of  the  mine  of 
Santa  Clara,  and  referring  the  Alcalde  to  "the documents  which 
exist  in  your  ojjice,  upon  which  was  founded  your  conviction  of  the 
justice  of  your  decision  in  relation  to  the  claim  of  Mr.  Choh  in 
March  last,  etc." 

This  letter  was  produced  by  Chapman  Teates,  Clerk  of  the 
City  of  San  Jos^,  from  the  archives  of  that  place  on  the  30th 
January,  1858.— ?Vam.  769. 

And  is  proved  by  MeCutchen. — Traais.  t&J, 

XV.  Not  two  months  after  James  A.  Forbes  had  seen  this 
espediente  in  Alcalde  Burton's  office,  as  proved  by  the  fore- 
going letter,  to  wit,  on  the  5th  May,  1847,  in  a  letter  to  Mr 
Alexander  Forbes,  he  speaks  of  the'  "juridical possession  which 
was  given  of  the  mine  by  the  local  authority  of  this  jurisdiction," 
and  also  of  "  the  three  thousand  varas  of  land  given  in  that  pos- 
session as  a  gratification  to  the  discoverers."  Vide  Exhibit  0.  H. 
X.  No.  ll.—IVans.  8i2. 

XVI.  Alexander  Forbes'  petition  to  Alcalde  Weeks,  on  the 
19th  January,  1848,  praya  that  the  former  act  of  possession  may 
be  amended.     Offered  by  the  Government. — li-ans.  806, 

XVII.  Weeks'  amended  possession  given   21st   January, 

1848,  refers  to  the  original  act  of  possession,  and  declares  that 
"  the  right  and  title  of  the  mine  to  the  land  granted  as  a  re- 
ward in  the  ordinal  act  of  possession  shall  remain  valid,"    See 
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Trans.  148  for  the  Spanish,  and  802-805  for  tlie  translations 
which  are  erroneous.     Offered  by  the  Government. 

This  is  the  same  Mr.  Weeks,  the  Government  witness,  who 
proves  the  original  espediente  to  have  been  in  the  Alcalde's 
office  in  Burton's  time,  1846-7,  and  in  his  own,  in  1848. 

XVIII.  In  the  possessory  action  between  Walkinshaw  and 
!Forbes.  Complaint  filed  18th  October,  1849;  Walkinshaw 
claims  "  one-eighth  part  of  the  mine  iy  title  derived  under  (Ae 
original  act  of  registry."  Offered  by  the  Government. — Trans. 
272. 

XIX.  In  Mr.  Horace  Hawes'  denouncement  of  the  mine  on 
the  6th  October,  1849,  for  abandonment  and  insufficient  regis- 
try, he  describes  the  mine  as  situated  on  Berreyesa's  Eancho, 
and  as  known  dn  its  original  tith  of  registry  as  the  mine  of 
Santa  Clara. 

He  says  its  last  possessors  were  Andres  Castillero,  Ales. 
Forbes,  James  A.  Forbes,  Eobert  Walkinshaw,  and  the  two 
Bobles.     Offered  by  Government. — Tran^.  287. 

Alcalde  May's  proclamation  thereupon,  23d  October,  1849, 
describes  the  mine  as  known  and  designated  in  its  original  act  of 
registry  as  that  of  Santa  Clara,  and  now  known  ly  the  name  of 
JSiw  Almaden.    Offered  by  Government.— JVkjis.  297. 

The  Alcalde  refusing  to  entertain  jurisdiction  of  the  de- 
nouncement, Mr.  Hawes  filed  his  protest  on  the  15th  Novem- 
berj  1849,  and  said,  that  brides  abandoning  the  mine,  the  for- 
mer owners  by  reason  of  the  insufficient  registry  tliereof,  etc., 
never  acquired  any  title  to  the  mine,  which  lie  stands  ready 
here  in  Court,  with  witnesses,  records  and  documents,  offering  to 
prove,  etc.     Offered  by  Government. — dVans.  299. 

XX.  On  the  18th  January,  1851,  Capt.  H.  W.  Halleck,  ac- 
companied by  Josiah  Eelden,  Mayor  of  San  Jos^,  removed  this 
espediente  from  the  office  of  the  latter  to  that  of  the  County 
Eecorder  of  Santa  Clara  County,  where  it  properly  belonged, 
and  at  3  o'clock,  P.  M.  of  that  day,  it  was  filed  in  the  County 
Recorder's  office,  as  appears  by  the  indorsement  of  the  Eecord- 
er.—K-ans.  257,  794.     ffalleck'a  deposition,  Ji-ans.  332. 
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FRO  O  IT 

OF  TEE 

GENUINENESS   AND    CUSTODY   OF   THE    "  COPIA 

AUTOKIZADA  "  OF  THE  ESPEDIENTE  OF 

EEGISTEY  AND  POSSESSION. 


The  copia  autorkada  of  the  registry  and  possession,  is  Ex- 
hibit Young  No.  l.—Trans.  2688. 

McAllister,  Edwards  and  Rose,  received  it  from  "Walkinshaw 
in  December,  1852,  or  in  January,  1853.—  Vide  Sail  McAllis- 
ter's deposition,  Trans.  2698. 

It  remained  in  McAllister's  office  from  that  time  until  May, 
1858,  when  he  delivered  it  to  Walkinshaw,  with  other  papers, 
and  took  a  receipt. — McAllister's  deposition,  Trans.  2698 ;  Reese's 
deposition.  Trans.  2712. 

Walkinshaw,  on  receiving  it  from  McAllister,  handed  it  to 
John  Young,  his  agent,  and  now  his  executor,  by  whom  it  was 
with  the  other  papers  enveloped  and  labeled,  "Papers  relating 
to  the  disputed harra,  between  Ji.  Walkinshaw"  etc. 

In  July,  1860,  the  conasel  of  the  New  Almaden  Oompany, 
having,  occasion  to  examine  all  the  conveyances  by  Padre  Eeal 
of  his  shares  in  the  mine,  caused  search  to  be  made  among 
Walkinshaw's  papers  for  such  as  might  be  there,  which  led  to 
the  discovery  of  the  espediente  in  question. — See  Young's  depo- 
sition, T-ans.  2684:,  and  Bell's  deposition,  2696. 

The  genuineness  of  the  espediente  is  proved  by  the  Alcaldes 
and  all  the  assisting. ,  and  subscribing  witnesses,  except  Jos^ 
Sunol,  whose  death  is,  proved. 

See  Pico's  -deposition,  HVans.  2731 ;  See  Antonio  SuSol's 
deposition,  HVans.  2718;  See  JobI  Noriega's  deposition,  Trans. 
2803;  See  Pedro  Chaboya's  deposition,. 2Va«s.  2806;  See  Pe- 
dro Sansevain's  deposition.  Trans.  2809. 
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CONTENTS  OF  ESPEDIENTES  FROM  MEXICO. 


No.  1. 

Official  communicatioa,  dated  21st  April,  1846— Junta  de 
Fomento  to  General  Tornel,  Director  of  National  College  of 
Mining— sending  specimens  for  assay,  witli  copies  o£  Castillero's 
letters  to  Herrera  and  Moral. 

Original  in  Exhibit  Bassoco  No.  10,  Trans.  1809  ;  Office  copy 
in  Exhibit  Eaaaoco  No.  7,  Trans.  1783. 

Original  proved  by  Bassoco,  Ans.  152,  Trans.  1240 ;  Bal- 
oarcel,  Ans.  152,  Trans.  1871 ;  Castillo,  An$.  34,  Trans.  1940. 

Office  copy  by  the  same  persons. 

No.  2. 

The  minutes  of  the  proceedings  of  the  Junta  Facultativa  of 
the  College,  of  the  24th  April,  1846 ;  dated  by  mistake  the 
24th  March  of  that  year ;  to  be  found  in  Exhibit  Bassoco  No. 
11,  Trans.  1813. 

Proved  by  Professor  Castillo,  Secretary  of  the  Faculty,  Ans. 
29-30,  Trans.  1939 ;  and  by  Professor  Balcarcel,  a  member  of 
the  faculty,  Answ&rs  40-41^2-43-44.     Trans.  1870-1-2-3. 

Personal  recollection  of  Castillo,  Trans.  1943,  Answer  39 ; 
of  Balcarcel,  Answer  45,  Trans,  1872. 

No.  8. 

Official  communication,  dated  29th  April,  ia46-~General 
Tornel,  Director  of  the  College,  to  Don  Tomas  Ramon  del  Mo- 
ral, President  of  the  Junta  Facultativa  of  same— acknowledg- 
ing receipt  of  a  letter  from  SeSor  Moral,  of  24th  April,  1846, 
communicating  result  of  assay;  found  in  Exhibit  Bassoco  No. 
11,  Trans.  1813. 

Proved  by  same  witnesses  as  foregoing,  and  in  same  answers. 

No.  4. 
Official  communication,  dated  29th  April,  1846— from  Gen^ 
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eral  Tornel,  Director  of  College,  to  the  Junta  de  Fomento — ■ 
communicating  result  of  assay ;  found  in  Exhibit  Bassoco  No, 

I,  Tram.  1786. 

Proved  by  Bassoco,  Answers  139-141,  Trans.  1237-8  ;  Bal- 
carcel,  Answers  ^0-4:%  J^-ans.  1870-71 ;  Castillo,  Answer  36, 
Trans.  1942;  Answer^l,  TVans.  1943;  Miranda,  Answers  \0- 

II,  Trans.  2147-8 ;   Castillo  Lanzas,  Answers  17-18,  Trans. 
2230-1. 

No.  5. 

Official  communication,  dated  5tli  May,  1846 — from  Junta 
de  Fomento  to  the  Minister  of  Justice — making  known  to  the 
President  Castillero's  discovery,  etc. 

Onginalin  Exhibit  Bassoco  No.  8,  Trans.  1794^-5-6. 

Office  copy  in  Exhibit  Bassoco  No.  7,  Trans.  1786-7. 

Original  proved  by  Bassoco,  Answers  144r-146,  T-ans.  1239 ; 
Yriaarri,  Answers  13-14,  Trans.  2110 ;  Miranda,  Answ^s  13- 
14,  Trav^.  2149-50-51. 

No.  6. 

Official  communication  in  reply  to  foregoing,  dated  9th  Mav, 
1846. 

Ordinal  in  Exhibit  Bassoco  No.  7,  Trans.  1787. 

Office  copy  in  Exhibit  Bassoco  No.  8,  Trans.  1797. 

Or^mo^  proved  by  Bassoco,  Answers  138-139-141,  TVans. 
1237-8;  Balcarecl,  Answers  4.0-42,  Trans.  1780-1;  Castillo, 
Answers  36-37,  Trans.  1941-2  ;  Yrisarri,  Answers  9-10,  Trans. 
2108-9-;  Miranda,  Answers  10-11,  T-ans.  2147-8;  Castillo 
,  Answers  17-18-19,  T-ans.  2230-1.  ' 


No.  7. 

Contract  proposed  by  Oastillero  to  the  Junta  de  Eomento, 
dated  12th  May,  1846. 

Original  in  Exhibit  Bassoco  No.  8,  IVans.  1800-1-2. 

Office  copy  in  Exhibit  Bassoco  No.  7,  Trans.  1790-1-2. 

Original  proved  by  Conto,  who  copied  it  for  Castillero  from 
his  rough  draft ;  Answers  25-26-27-28,  l^ans.  1000. 

No.  8. 
Official  communication,  dated   14th  May,   1846 — from  the 
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Junta  de  Fomento  to  the  Minister  of  Justice — inclosing  tte 
original  of  foregoing  proposed  contract,   and  urgently  recom- 
mending the  President  of  the  Eepublic  to  agree  to  it. 
.     Ordinal  found  in  Bxhibit  Bassoco  No.  8,  1}rans.  1798-9- 
1800. 

Office  aypy  in  Exhibit  Bassoeo  No.  7,  Trans.  1787-8-9. 

Proved  by  Basaoco,  Amwers  144-145,  Trans.  1239 ;  Tri- 
sarri,  Answers  13-14,  Trans.  2110 ;  Miranda,  Answers  13-14, 
Trans.  2149-50-51. 

-'  Marginal  decree  of  grant  on  foregoing  proved  by  Bassoco,  An- 
mer  145,  Trans.  1239;  Yrisarri,  Answer  14,.2Vct5is.  2110;  Mi- 
randa, Answer  14,  Trans.  2151. 

Becord  of  foregoing  marginal  decree  in  the  140th  leaf  of  the 
16th  vol.  of  the  Libro  Greneral ;  found  in  Exhibit  Bassoco  No. 
12,  Trans.  1816. 

Proved  by  Yrisarri,  who  made  the  record.  Answers  24-25, 
et  seq.,  JVans.  2113-14^15,  etc. 

No.  9. 

Official  communication,  dated  20th  May,  1846— from  Minis- 
ter of  Justice  to  Junta  de  Fomento — ratifying  and  approving 
said  contract  in  all  ita  parts. 

Original  found  in  Exhibit  Bassoco  No.  7,  Trans.  1792. 

Office  copy  in  Exhibit  Bassoco  No.  8,  Trans.  1802.' 

Original  proved  by  Bassoco,  Answers  139-141,  Trans.  1237 ; 
Miranda,  Answer  11,  Trams.  2149 ;  Castillo  Lanzas,  Answer  18, 
Trans.  2231 ;  Yrisarri,  Answer  10,  Trans.  2109. 

No.  10. 

OfBcial  communication,  dated  20th  May,  1846— from  Minis- 
ter of  Justice  to  Minister  of  Relations— communicating  the 
President's  approval  of  Castillero's  contract  with  the  Junta  de 
Fomento ;  the  grant  of  two  square  leagues  to  Oastillero  on  his 
piining  possession ;  and  directing  Minister  of  Eektions  to  issue 
the  proper  orders. 

Original  found  in  Exhibit  Bassoco  No.  9,   Trans.  1807. 

Office  copy  in  Exhibit  Bassoco  No.  8,  Trans.  1803. 

Proved  by  Bassoco,  Answers  147-8,  Trans.  1239--40 ;    Yri- 
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sarri,  Amtoers  20-21,  Trans.  2111-12;  Miranda,  Answers  16- 
17,   Trans.  2152-3. 

The  body  of  tills  letter  is  in  Miranda's  handwriting;  Castillo 
Lanaaa,  Answers  22-23,  SVans.  2232. 

The  marginal  decree  on  the  foregoing  letter  in  tbese  words 
— Mdi/  23d,  1846.  Issue  the  orders  referred  to  in  Hiis  communi- 
cation— is  iti  the  handwriting  of  Quintanar,  and  bears  the 
rubric  of  Castillo  Lanzas;  proved  by  Castillo  Lanzas,  An- 
swer  23,  2Vans.  2232 ;  and  by  Bassoeo,  Yiisarri  and  Miranda, 
as  last  cited. 

No.  11. 

Official  communication,  or  decree,  dated  23d  May,  1846 — 
addressed  by  the  Minister  of  Belations  to  the  Governor  of  the 
Department  of  Californias — setting  forth  the  President's  appro- 
val of  Castillero'a  proposed  contract ;  the  grant  of  two  square 
leagues  to  Caatillero  on  bis  mining  possession  ;  and  ordering 
the  Governor  to  put  bim  in  possession  of  said  iand. 

This  ia  the  two  league  grant.  The  original  was  delivered 
to  Castillero,  and  by  him  filed  in  this  claim,  before  the  U. 
S.  Land  Commissioners. — Trans.  65. 

An  office  copy  was  retained  in  the  Ministry  of  Relations. 
— 2Va)!s.  1807. 

Original  proved  by  Lafragua,  Trans.  17  ;  by  Velaaco,  who 
wrote  the  grant,  Answer  6,  Trans.  2200;  and  by  Castillo  y 
Lanzas,  the  Minister  who  signed  it.  Answers  26-27-23,  Trans, 
2233. 

Mr.  Kegrete  proves  that  Castillero  banded  to  bim  this  iden- 
tical paper  in  December,  1846,  in  order  that  it  might  be  copied 
in  his  ratification  of  the  McNamara  contract ;  and  after  having 
been  there  copied,  that  he,  Negrete,  sent  it  to  Mr.  Alexander 
Forbes,  of  Tepic,  on  the  19th  Dscember,  1846.--Negrete'a  de- 
position, Answers  32-36,  IVans.  2401-2 ;  and  Exhibit  Negrete 
No.  9,  Trans.  2448-91. 

No.  12. 
Lafragua's  Report.     On  the  14th,  15th,  and  16th  December, 
1846,  Don  Jos^  Maria  Lafragua,  Minister  of  Interior  and  Ex- 
terior Relations,  read  a  report  to  the  Mexican  Congress. 
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His  report  refers  to  Castillero's  discovery  of  a  quicksilver 
mine  in  Upper  California— p.  65  of  Keport,  of  vvl)ioh  see  Ei- 
trnot  in  Exhibit  J.  P.  Benjamin  No.  1,  Trum.  8039. 

In  bis  report  is  also  incorporated  tbe  report  wlii<;li  the  Junta 
deFomento  sent  in  to  him,  as  Minister  of  Eolations,  on  the 
17th  December,  1846.  ' 

The  identical  manuscript  report  which  the  Junta  de  Fomento 
thus  sent  in,  is  in  evidence.  It  is  Exhibit  Bassoco  No.  4,  and 
begins  in  Transcript  on  page  1712. 

This  report  of  the  Junta  made  very  full  reference  to  Castil- 
lero's discovery,  and  set  forth  what  the  Junta  had  done  to 
assist  the  development  of  the  mine.  Extracts  of  the  important 
parts  of  it  will  be  found  in  Exhibit  J  P.  Benjamin  No.  1, 
Trans.  3039-40. 
Mr.  Eafragua's  and  the  Junta's  Reports  are  proved : 
By'  Lafragua,  Anstcers  7-3,  Trans.  17-18.  The  extracts 
filed'  by  Mr.  Lafragua  will  be  found  on  pages  71,  72,  73  of 
Transcript. 

By  Mr.  Bassoco,  Answers  114  et  seq.,  Trans.  1232  ei  seq.  He 
also  proves  the  Original  Manuscript  Beport  (Exhibit  Bassoco 
No.  4),  Answers  121  et  seq.,  Trans.  1233. 

By  Mr.  Castillo  y  Lanzas,  Answers  63-64  et  seq.,  Trans. 
2237-8.  The  reading  of  this  report  is  noticed  in  the  Diario 
M  gobierno  de  la  Bepubliea  Uexicana  of  19th  December,  1846, 
Ho.  136;  of  the  20th  December,  1846,  No.  136;  end  of  21st 
December,  1846,  No.  137 ;  and  also  in  Monitor  Bnpvhlicana  of 
the  24th,  2otb,  and  28th,  same  month  and  same  year ;  and  in 
the  Sepublicano  of  the  18th,  20th,  and  21st  of  same  month  and 
year.  Vide  Castillo  Lanzas  deposition.  Answers  696-699,  Trans. 
2367-8. 

By  J.  P.  Benjamin,  deposition  Trans.  3026  et  seq. 
By  the  Adas  of  the  Junta  do  Fomento  of  the  6th,  9th,  and 
16th  Nov.,  1846,  and  of  the  6th  December,  1846,  Trans.  1702- 
8-t-5. 
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SOME  AUTHOEITIES  IN  BEIIALP  OF  CLAIMANTS. 


Digest  of  Peinciples  op  Mining  Law,  as  Established  by 

Gamboa,  tinder  the  Oedinancks  of  1584 ;  with  Note 

OF  THE  Changes  made  by  the  Ordinances  of  1783. 

[Tlio  referencea  in  (— )  are  to  Heatlifleld's  Translation,  2  vol;.] 

L  The  title  of  the  subject  in  his  mine,  is  perfectly  consistent 
with  the  King's  right  of  eminent  domain  {alio  dominio).  The 
subject's  title  is  a  complete  legal  title.  It  is  not  only  a  title  to 
the  beneficial  interest,  but  is  also  a  legal  title. to  the  property 
itself  There  passes  to  the  subject  the  "dominio  directo  6  de 
propicdad"  as  well  as  the  "dominio  ntil."— *Ch.'  ii,  sees.  24- 
5-6  (1,  pp.  27-29),  p.  19 ;  Ch.  xvii,  sec.  18  (2,  p.  92),  p.  332 ; 
Ch.  xxi,  see.  15  (2,  p.  157),  p.  377. 

IL  The  sovereign's  title  is  however  retained  to  the  one-fifth, 
which  he  reserves  oS  the  fruits,  and  therefore  the  title  of  the 
subject  is  only  to  part  of  the  mine,  but  not  to  the  whole,  be- 
cause the  grant  is  of  four-fifths  only.  The  King's  alto  doming 
or  eminent  domain  is  also  reserved  by  him,  by  virtue  of  which 
he  retains  the  right  to  make  a  new  grant,  if  the  first  title  be 
lost  by  reason  of  forfeiture  for  non-compliance  with  conditions 
subse<iuent.— Ch.  ii,  sees.  19,  20,  24,  25  (1,  pp.  23-28),  pp.  16-19. 

III.  The  true  nature  and  legal  definition  of  the  title  of  the 
subject  is  that  of  a  "grant  with  conditions  subsequent"  (una 
donacion  modal).  The  nature  of  such  a  title  and  the  legal 
principles  applicable  to  it  fully  defiueil.— Ch.  ii,  sees.  25-26  (1, 
pp.  28-29),  pp.  19-20. 

*  The  paging  betwaen  parentheses  refers  to  Heathfield'a  Translation  of  Gamboa. 
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IV.  And  fhc  mine  thus  acquired  is  land.  It  is  a  "fundo," 
or  Jand.— CIi.  v,  sec.  5  (1,  p.  144),  p.  103 ;  Ch.  xxi,  sec.  15  (2, 
p.  157),  p.  877.  It  is  "  bienes  rsiiees,"  or  real  estate ;  Ch.  xvii, 
sec.  22  (2,  p.  95),  p.  335.  It  ia  "bieces  immobles,"  or  immov- 
ables; Ch.  xxiii,  sec.  6  (2,  p.  258),  p.  447.  And  all  the  rules 
of  law  relating  to  petitory  and  possessory  actions  for  other' 
lands,  are  also  applicable  to  petitory  and  possessory  suils  for 
mines;  Ch.  xxiii,  sets.  1,  6,  19  {2,  pp.  255,  258,  265),  pp.  445- 
7.  And  in  these  actions  the  claim  may  be  for  the  ores  only,  or 
for  the  property  itself.— Ch.  xxiii,  sees.  19,  21  (2,  pp.  265,  266), 
p.  453. 

V.  And  the  title  to  Jhc  miner  is  of  the  surface  land  as  well 
as  of  all  under  the  surface,  even  ta  the  antipodes  or  "el  in- 
fierno."  ■  And  the  miner  cannot  go  underground  outside  of  ihe 
area  of  his  surface  measurement,  but  perpendicular  lines  are  to 
be  drawn  from  his  surface  lines  toward  the  centre  of  the  earth, 
and  these  lines  inclose  his  land. — Cb.  xii,  sec.  38  (1,  p.  339),  p. 
238;  Ch.  xiv,  sees.  21,  22,  23,  25  (2,  pp.  26-28j,p.  290,  etseq.; 
Ch.  xxiii,  sec.  7  (2,  p.  259),  p.  448. 

OKDiNAN0E3    OF    1183. 

Th:;  limitation  of  the  miner's  right  to  the  boundaries  of  his 
own  land,  as  measured  out  on  the  surface,  is  fully  developed  in 
the  Ordinances  of  1783.— T.  8,  Arts.  8;  11,  14,  17 ;  Halleck, 
pp.  237-239. 

VI.  And  the  title  above  described  is  acquired  by  the  regis- 
try, which  is  ih&  fundamental  title  of  the  mine,  "  el  titulo  funda- 
mental de  las  minas."— Ch.  v,  sees.  3-10-17  (1,  pp.  143,  147, 
150),  pp.  102  ei  seq. ;  Ch.  vii,  sec.  3  (1,  p.  175),  p.  123  ;  Ch.  xi, 
sec.  2  (1,  p.  307),  p.  216 ;  Ch.  xi,  sec.  24  (1,  p.  319),  p.  223. 

VII.  And  receiving  this  registry  is  a  judicial  act,  to  take 
place  before  Jmticias  or  Alcaldes  Mayores. — Ch.  v,  sees.  14-15 
-19-22  (1,  pp.  148-9,  151,  153),  p.  107;  Ch.  x,  sees.  1-8-8  (1, 
pp.  297-8,  801),  p.  211 ;  Cli.  xii,  sec.  28  (1,  p.  335),  p.  234 ; 
Ch.  xiii,  sees.  4-10  (2,  pp.  5,  9),  p.  276-9 ;  Ch.  xx,  sec.  4  (2,  p. 
136),  p:  363 ;  Ch.  xxv,  sec.  9-10  (2,  pp.  289,  290),  p.  469. 
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Orcihakces  op  1783. 
Registry  is  to  be  made  before  the  deputation  of  mining  of 
that  "  territorio,"  or  the  one  nearest,  if  there  should  be  none 
there.— T.  vi,  art.  4 ;  Halleck,  p.  224. 

VIII.  But  a  failure  to  register  does  not  forfeit  the  rights  of 
the  discoverer,  if  he  malies  a  registry  before  some  one  else  de- 
nounces, even  after  the  delays  fixed  by  law. — Ch.  v,  see.  17  (1, 
p.  150),  p.  108. 

IX.  In  case  of  his  failure  to  register,  or  in  case  of  abandon- 
ment, a  third  person  may  denounce  the  mine,  and  after  judicial 
proceedings  pronouncing  forfeitwre,  may  register  it,  and  thus  ac- 
quire the  title  forfeited  by  the  discoverer. ^Ch.  v,  sec.  22  (1,  p, 
153),  p.  110 ;  Ch.  xi,  sec:  6  (1,  p.  310),  p.  218 ;  Ch.  xiv,  sec. 
36  (2,  p.  35),  p.  295;  Ch.  xvi,  sees.  1,  7,  8,  10,  11  (2,  pp.  61- 
63-66),  p.  312.  These  Judicial  proceedings  described.— Gh,  xviii, 
(2,  p.  103  et  acq.),  p.  343.  So  of  all  other  causes  of  forfeiture 
there  must  be  an  ad?Wica(tDn. — Ch.  xi,  sec.  10(1,  p.  311),  p.  219. 

0RDINANCB8  OF   1783. 

Forfeitures  are  a  penalty,  which  must  be  lawfully  established 
and  pr'oved.~1!.  vi,  art.  8,  9,  10,  11 ;  Halleck,  p.  226.  T.  ix, 
art  14,  15 ;  Halleck,  p.  244-5. 

X.  And  the  titles  acquired  by  registry  and  denouncement 
differ  only  in  form  not  in  substance,  because  even  after  the 
judgment  of  forfeiture  the  denouncer  acquires  no  title,  unless 
he  also' registers.— Ch.  v,  sec.  21  (1,  152),  p.  108. 

XI.  Titles  to  mines  are  also  acquired  by  sale  from  the  King. 
Thus  in  Peru,  one  perteneneia  adjoining  that  of  the  discoverer 
is  marked  out  for  the  King.  This  is  to  be  sold  for  him,  or 
worked  or  leased.— Ch.  ix,  sees.  28-29  (1,  pp.  294-295),  p.  208. 

XII.  The  ordinary  miner  can  only  take  two  mines  by  regis- 
try or  denouncement,  leaving  between  them  a  space  equal  to 
three  mines.- Ch.  viii,  sec.  19  (1,  p.  269),  p.  190. 

Okdinanoes  of  1183. 
None  but  the  discoverer  could   denounce   two  contiguous 
mines  on  the  same  vein.— T.  vi,  art.  17  ;  Halleck,  p.  229. 
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But  in  considerable  enterprises,  the  miners  miglit  have 
allowed  to  them  many  perteneneias,  by  grant  of  the  Viceroy 
on  report  of  the  Tribunal  General. — lb. 

XIII.  But  discovei-ers  are  worthy  of  special  rewards,  and  the 

discoverer  may  therefore  take  as  many  mines  as  he  phase  m  the 

vein  which  he  has  discovered,  and  even  the  whoh  vein.—G'a. 

viii,  sec.  1-12-13  (1,  pp.  259-266),  p.  188. 

Ordinances  op  1183. 

Discoverers  may  take  in  an  absolntely  new  mountain,  in 
which  no  mines  or  pits  are  opened,  three  perienencias  continuoua 
or  interrupted  in  the  principal  vein,  and  one  in  each  of  the 
other  veins.  If  discoverers  of  a  new  vein  in  a  mountain 
worked  in  other  parts,  two  perteneneias.— T.  vi,  art.  1 ;  Hal- 
leck,  p.  223. 

XIV.  And  partnerships  may  take  twice  as  many  mines  as 
there  are  partners  in  the  partnership.— Ch.  vii,  sec.  21  to  3i 
(1,  pp.  185-195),  pp.  121-137. 

Obdinances  of  1783. 

Partnerships  may  take  four  new  perteneneias,  without  pre- 
judice to  what  they  may  have  a  right  to  as  discoverers,  if  they 
be  such.— T.  xi,  art.  2  ;  Halleck,  p.  252. 

And  shall  also  be  encouraged  by  all  the  favors,  assistance 
and  exemptions  which  can  be  granted  them,  in  the  judgment 
arid  discrelion  of  the  Royal  Tribunal  of  Mining.— T.  xi,  art.  1 ; 
Halleck,  p.  252. 

XV.  And  the  forfeiture  against  one  who  registers  or  de- 
nounces in  his  own  name  a  mine  owned  in  partnership,  is  only 
in  favor  of  his  copartners,  and  cannot  be  adjudged  unless  he  has 
omitted  Ihenames  fraudulently.— C\i.  vii,  sec.  5  (1,  p.  176),  p.  125. 

XVI.  Possession  is  taken  by  any  symbolical  act,  sueh  as  by 
receiving  the  title  papers,  throwing  stones,  or  walking  over 
any  part  of  the  land,  or  auy  fictitious  act  done  with  the  purpose 
and  intent  of  taking  possession.— Oh.  svii,  sec,  3  (2,  p.  79),  p. 
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Ordikasces  of  nS3, 
D  be  given  to  llie  discoverer  as  soon  as  (luego 
que)  he  has  made  a  pit  of  the  prescribed  depth,  for  which 
purpose  ninety  days  are  allowed  him,  and  the  Judge  shall  im- 
mediately give  him  his  authentic  certificate  of  possession,  (saf^ 
de  posecion),  measuring  out  his  pertenencia,  and  making  hirn 
fix  stakes,  as  afterwards  provided.  But  any  third  person  has 
a  right  until  the  end  of  the  ninety  days  to  appear  and  claim 
that  he  is  the  discoverer,  whereupon  a  summary  judicial  inves- 
tigation shall  determine  the  fact,  and  award  the  right  of  regis- 
try to  the  true  discoverer.  After  ninety  days,  third  per- 
sons shall  not  be  heard.— T.  vi,  arts.  4  and  5 ;  Ealleck,  p. 
224-5. 

XVII.  When  possession  is  given,  the  miner  ought  to  have 
his  mine,  staked  out ;  so  marked  on  the  surface  as  to  define  his 


But  he  was  not  obliged  to  do  this,  unless  cited  by  some  other 
minor  near  him  who  aitd  for  ttaka.  Whan  so  cited,  ten  daja 
were  allowed  the  miner  to  choose  the  surface  parallelogram 
that  he  wished  to  have  staked  out  for  himself.  If  he  suffered 
this  dek"  to  pass,  (/le  Jwkjs  v;a3  to  stake  out  his  mine  for  him. 
Ch.  X,  se'es.  1^3-8  (I,  pp.  297-298^301),  pp.  210^13;  Oh.  xii, 
sec.  8  (1,  p.  326),  p.  328;  Oh.  xii,  sec.  12  (2,  p.  10),  p.  280. 
Obdisasces  or  1183. 

There  shall  bo  measured  out  to  the  denouncer,  when  he  takes 
possesBon,  his  petteueneia,  and  he  shall  be  required  to  set  up 

But  it  he  have  no  neighbors,  ho  ma;  at  any  time  better  his 
stakes  (mejorar  las  estacas)  and  change  his  hoondarie.s,  with 
the  intervention  of  the  mining  deputation  of  the  district.— T. 
8,  art.  11;  Halleck,  p.  236. 

XVIII.  0!  all  the  causes  of  forfeiture  of  right,  the  only  one 
to  which  the  law  attached  special  importance  was  abandon- 
ment- but  even  this  forfeiture  being  ^lena?  must  be  very  strictly 
const™ed.-Ch.  xvii,  sees.  5-6-11  (2,  pp.  80-86),  pp.  826-330 
—and  may  be  excused  by  reason  of  any  lawful  impediment 
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■whicli  hindered  the  working,  sucli  as  war,  riots,  epidemics, 
famine,  etc—Ch.  xxvii,  sees.  16-17  (2,  pp.  91-92),  p.  33S. 
Ordinances  of  1183. 
Besides  the  impedimenta  to  working  resulting  from  pesti- 
lence, famine,  war,  etc.,  forfeiture  shall  not  be  pronounced  if 
there  is  an  e(iuitable  defense  on  the  part  of  the  owner,  who 
may  be  engaged  in  soliciting  an  avio,  or  be  in  want  of  opera- 
tives or  provisions,  etc.,  etc. — Title  ix,  Art.  15 ;  Halleck,  p.  244. 

XIX.  All  the  foregoing  principles  apply  as  well  to  mines  on 
private  as  on  public  lands,  because  mines  are  not  included 
in  the  grant  of  land  by  the  sovereign  unless  specially  men- 
tioned.—Ch.  iv,  sees.  2,  5,  11  (1,  pp.  130-132-134),  pp.  94-93. 
But  private  owners  of  the  land  were  to  be  paid  by  the  mine 
owner  for  the  land  which  he  took,  not  only  for  the  actual 
mine  itself,  but  for  the  land  requisite  for  the  houses,  reduction- 
works,  and  all  damages  caused  by  the  working  of  the  mine. — 
Ch.  iv,  sees.  6-7  (1,  pp.  133-134),  p.  96. 

Okdimascbb  of  1783, 
The  discoverer  who  denounces  a  vein  on  private  lands  must 
pay  for  the  surface  land  which  he  occupies,  besides  the  damage 
immediately  resulting,  as  well  as  for  the  land  and  water  re- 
quired for  his  Hacienda,  etc—Title  vi.  Art.  14;  Halleck, 
p.  228. 

XX.  Possessory  actions  for  mines  were  to  be  tried  very  snm- 
mafily,  for  mines  must  not  remain  closed,  this  being  against 
the  whole  .public  policy  and  public  interest.— Oh,  xxiii,  sees, 
11-12-14  (2,  pp.  261-262),  p.  449 ;  sees.  30  (2,  p.  271),  p.  456 ; 
sees.  36  (2.  p.  274),  p.  458. 

XXI.  Especially  must  the  Judges  avoid  appointing  receivers 
who  receive  the  fruits  and  defraud  the  owners  of  them. — Ch. 
xxiii,  sees.  23-24  (2,  pp.  267-268),  p.  454. 

XXIL  In  New  Spain  the  special  mining  judges  do  not  exist, 
nor  is  the  ordinance  in  force  there  on  that  subject.  In  their 
stead,  the  ordinary  Judges  must  act,  Alcaldes  and  Corregidores. 
Ch.  XXV,  sees.  1-5-6-10  (2,  pp.  286-288-290),  p.  467-9. 
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SXin.  FOEFEITURE  OF  MINER'S  TITLE. 

The  change  of  legislation  between  the  ordinances  of  1584 
and  those  of  1783,  is  particularly  striking  on  the  subject  of 
forfeitures. 

In  those  of  1584  we  coant  no  less  than  fifteen  eases  of  for- 
feiture of  mines, 

1.  Art.  18.  For  failing  to  register  anew  mine  already  owned 
and  worked. — Halleck,  p.  77. 

2.  Art.  24.  For  registering  a  mine  not  really  belonging  to 
him  who  registers  it. — p.  78. 

3.  Art.  21.  For  registry  without  declaring  names  of  part- 
ners.— p.  78. 

4.  Art.  22.  For  failure  to  dig  pite  and  fix  stakes  when  per- 
tenencias  are  defined. — p.  82. 

5.  Art.  32.  For  taking  a  mine  for  another  when  the  person 
taking  it  has  no  power  of  attorney  and  is  not  the  hired  servant 
of  that  other. — p.  85. 

6.  Art.  35.  For  failing,  within  ninety  days  after  registry,  to 
sink  a  well  three  estados  or  seven  varas  deep  (unless  excused 
for  causes  stated  in  Art.  36). — p.  86. 

7.  Art.  37.  For  failing  to  work  the  mine  for  four  consecu- 
tive months. — p.  87. 

8.  Art.  38.  For  failure  on  part  of  denouncer  to  deepen  for- 
mer works  three  estados. — p.  89. 

9.  Art.  42.  For  purchasing  a  mine  which  has  not  been  sunk 
to  the  depth  of  three  estados, — p.  92. 

10.  Art.  42.  For  not  registering  purchase,  or  other  change 
of  ownerehip. — p.  93. 

11.  Art.  53.  Of  mine  and  metal ;  for  smelting  in  another's 
furnace  without  permission  of  the  Administrador  of  Partido. 
—p.  100. 

12.  Art.  59.  Of  mine  and  silver ;  for  reducing  ores  other- 
wise than  with  quicksilver,  after  obtaining  license  to  reduce 
them  in  that  mode. — p.  105, 

13.  Art.  67.  Of  mines ;  by  certain  officers  who  are  forbid- 
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den  to  hold  them,  and  by  those  who  participate  in  the  offensu 
of  these  officers. — p.  112, 

14.  Art.  68.  By  certain  salaried  persons;  for  becoming  own- 
ers of  mines  within  two  leagues  of  the  Partidos  where  they 
are  employed. — p.  112. 

15.  Art.  73.  Of  all  property,  and  ten  years'  labor  in  the 
galleys  for  purchasing  or  dealing  in  unstamped  metal.— p.  114. 

Ordinahoes  of  1183. 
But  by  Ordinances  of  1783  there  are  no  forfeitures  for  irreg- 
ularities of  any  kind,  and  the  only  forfeitures  pronounced  are  : 

1.  Por  abandonment. — Title  9,  Art.  13  ;  Halleck,  p.  243. 

2.  For  failure  by  Secular  Ecclesiastics  to  sell  mines  belong- 
ing to  them,  after  a  certain  delay .-^Title  7,  Art.  2,  p.  231. 

3.  For  removing  or  impairing  the  strength  of  pillars  and 
arches  in  a  mine. — Title  9,  Art.  7,  p.  241. 

4.  For  repeated  violations  of  rules  relative  to  the  security 
and  preservation  of  mines. — Title  9,  Art.  10,  p.  242. 

5.  In  cases  of  partnership,  for  omitting  the  partner's  name 
in  the  denouncement,  or  refusing  to  contribute  for  four  months 
towards  expenses,  in  which  cases  the  forfeiture  inures  to  ben- 
eat  of  copartEcrs.— Title  7,  Art.  6,  p.  233  ;  Title  11,  Art.  8 
p.  254. 
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SPECIAL  QUICKSILVER  LEGISLATION. 

Ordinances  1783;  Title  6,  Art.  22;  Halleck,  230.— Quicksil- 
ver mines  excepted  from  the  general  law,  and  the  Viceroy  to 
determine  whether  the  subject  may  work  them  and  deliver  all 
the  quicksilver  to  the  King  at  a  fixed  price,  or  whether  the 
King  will  take  the  mines  and  give  the  party  some  equitable 
reward. 

26th  January,  1811— Decree  of  Cortes  of  Spain;  Provisions 
of  Ordinances  of  1783  repealed;  Grants  to  discoverers  of 
quicksilver  absolute  and  perpetual  ownership,  {Ja  seyuridad  del 
dominio  absoluto  y perpetuo del minero) ;  esemptsit  fromall  pay- 
ments to  the  crown,  even  of  the  fifth  or  the  part  .whkh  the  miner 
has  to  pay ;  makes  the  sale  of  it  free,  and  liberate^  the  miner 
from  all  conditions,  except  that  he  shall  manage  and  work  his 
mine  in  accordance  with  the  general  law. — Halleck,  p.  383 ; 
Ordenanzas  de  Mineria,  p.  81. 

26th  January,  1811.— The  above  decree  forwarded  by  Council 
of  Regency  to  Royal  Mining  Tribunal,  advising  itto  offer  alarge 
pecuniary  reward  for  the  discovery  of  a  rich  quicksilver  mine, 
and  promising  that  the  Council  of  Eegency  will  reward,  also, 
and  ennoble  by  honorable  distinctions  those  who  invest  capital 
in  it.— Halleck,  p.  382 ;  Ordenanzas,  p.  79. 

2d  February,  1811.— Council  of  Kegency  again  informs 
miners  that  the  Cortes  have  provided  for  giving  rewards  to 
discoverers  of  quicksilver,  and  the  greatest  reward  to  whoever 
shall  discover  the  richest  and  most  productive. — Halleck,  p. 
386;  Ordenanza,s  p-  83. 

19th  December,  1818. — Quicksilver  exempted  from  all  duties 
whatever  by  Boyal  order  to  Viceroy  of  Kew  Spain.— Halleck, 
p.  393. 

20th  February,  1822.— Mexico,  on  acquiring  independence, 
decrees  a  revenue  in  favor  of  the  Empire  on  gold  and  silver, 
but  (Art.  13)  pure  quicksilver  remaiua  ahsolutely  free  from  duty. 
—Halleck,  p.  400. 
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7tli  October,  1823. — Law  of  mines  modified  except  as  to 
quicksilver,  which  is  expressly  exempted  j^m  all  contribution. — 
Halleck,  p.  404. 

11th  March,  1842. — Foreigners  allowed  to  acquire  in  prop- 
erty mines  (including  quicksilver)  which  they  may  discover. — 
Halleck,  p.  427. 

2d  December,  1842.— Junta  de  Fomento  established,  and  its 
special  attention  directed  to  making  regulations,  fixing  "  mode 
in  which  working  of  quicksilver  nriines  is  to  be  supplied, 
rewarded  and  stimulated^  and  protected."- — Halleck,  p.  437. 

24:th  May,  1843.— Rswards  of  $25,000,  and  $5  per  quintal 
to  quicksilver  miners. — Halleck,  pp.  452-3. 

5tli  July,  1843. — Junta  empowered  to  work,  to  supply,  and 
to  protect  quicksilver  mines;  to  search  for  such  mines,  to 
examine  those  discovered,  and  to  take  partial  measures  for 
efficaciously  encouraging  production  of  quicksilver. — Halleck, 
p.  455. 

25th  September,  1843. — Further  decree  to  assist  and  encour- 
age the  working  of  quicksilver ;  researches  ordered  to  be  made 
through  the  whole  Kepablic— Halleck,  p.  463. 
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Definition  of  the  Civil  Law  terms,  "dominium  eminens," 

"dominium  plenum,"  "dominium  directum,"  "dominium 

Utile." 

I.   Dominium  eminens,  or  altum.  as  Gamboa  calls  it, 

"All  iaeparate  interests  of  individuals  in  property  are  held 
of  the  Government  under  thia  tacit  agreement  or  implied 
reservation.  Notwithstanding  grants  to  individuals,  the  emi- 
nent domain,— ihe  highest  and  most  exact  idea  of  property,-— 
remains  in  the  Government,  or  in  the  aggregate  body  of  the 
people  in  their  sovereign  capacity  :  and  they  have  the  right  to 
resume  the  possession  of  the  property  in  the  manner  directed 
by  the  Constitution  and  laws  of  the  State." 

Chancellor  Walworth,  in  Beekman  v.  Saratoga  and  Schenec- 
tady R.  E.  Co.,  3d  Paige  Ch.  E.,  72.  Bowyer  calls  it  "  a  part 
of  the  sovereign  authority,  and  one  of  the  jura  majestatis." — 
Bowver's  Universal  Pub,  Law,  pp.  227,  372. 

Vattel,  "  the  right  which  belongs  to  society  or  the  sovereign 
of  disposing  in  case  of  necessity  and  for  the  public  safety  of  all 
the  wealth  contained  in  the  State."— Book  1,  Ch.  20,  Sec.  244, 

See  also  Cooper's  Justinian,  p.  456. 

H.  Dominium  plenum,  termed  allodium  in  the  Common  Law 
writers,  is  subordinate  only  to  the  dominium  eminens ;  it  is  the 
highest  right  of  property  in  land  that  an  individual  can  have. 
Its  two  parts  are  the  "  dominium  directum"  and  the  "dominium 
utile"    These  two  parts  are  united  in  the  allodial  proprietor. 

"Allodial  lands  are  enjoyed  by  the  owner,  independent  of 
any  superior  or  without  any  feudal  homage.  *  *  *  No 
lands  are  allodial,  unless  the  grantor  tvho  makes  them  over 
expressly  exempt  the  grantee  from  the  obligation  of  hom.T.ge 
and  fealty,  and  renounce  the  rights  of  superiority  which  were 
formerly  competent  to  him  against  the  vassal  in  the  subject  of 
the  "rant.  By  the  usage  of  Scotland,  no  lands  are  allodial 
except  first,  those  of  the  King's  own  property:  second,  the 
superiorities  which  the  sovereign,  as  the  fountain  of  feudal  rights, 
reserves  to  himself  in  the  property-lands  of  his  subjects:  and  third, 
churches,  church -yards,  etc," 

Ersbine'a  Institute,  B.  II,  T.  3,  No.  8. 


clbyGOOgIC 


80 


in.  But  in  tlie  feud  or  fee,  these  two  parts  are  eeparate. 
Tie  (hminium  direclum  is  retained  by  the  lord,  and  only  the 
Araim.m  »ffle  is  conveyed  to  the  vassal,  and  the  vassal's  estate 
takes  the  name  of  feud  or  fee. 

"Domirdo  AVedo."— The  right  of  superiority  m  any  real 
estate,  without  the  right  of  the  benefieial  omership  (propnedad 
ffil).  Such  is  the  ownership  of  the  proprietor  of  land  alienated 
in  fee  (feudo).— Eseriche. 

"  Drnimio  lil.I"— The  right  of  receiving  all  the  frmts  of  a 
thin.- under  service,  or  tribute  paid  to  him  who  reserves  the 
"  dominio  direoto ;"  such  is  that  of  the  vassal  in  the  land  wh.eh 
he  holds  in  fee.—Escriche. 

"  Domini,  yim.."— The  right  which  one  has  tn  a  thing  to 
alienate  it  wilhoul  iepmir.rux  on  unoilw  y'™",  to  enjoy  oJX  its 
fruits  and  to  exclude  others  from  its  use.— Escriohe. 

See  also  Eseriche- FerSo  "  Ka*,"— a  reciprocal  convention 
between  the  lord  and  the  vassal,  by  which  the  former  transfers 
to  the  latter  the  "tfcmimo  ntil"  of  anything,  and  the  latter 
acknowledges  the  former  as  the  direct  owner  (como  iuOio 
direoto-)  and  promises  him  fidelity,  military  or  other  personal 
service,  and  sometimes  the  payment  of  some  tribute  l.itndui). 
Erskine,  in  the  Institute  of  the  Law  of  Scotland,  says : 
"  The  grantor  of  the  feudal  right  is  called  the  mymor, 
because  he  stands  in  a  higher  rank  than  the  grantee,  who  is 
styled  the  w»«!.  •  •  *  But  our  writers,  particularly 
Craig  have,  after  the  example  of  the  old  feudists,  expressed 
the  interest  retained  by  the  superior  by  "<iomm»m  Ar«d»m, 
or,  as  we  translate  it,  the  superiority ;  and  that  conferred  on 
th'e  vassal  by  "dominitim  Bfti,"  or  the  property.  The  word 
}„  is  often  used  promiscuously  for  both.— Book  II,  Title  3,  No. 
10.     See  also  Title  6,  No.  1.  . 

Duraonlin,  as  ijuoted  by  Pothier,  defines  the  "  Fief  an  being 
"benevoh,  Hbera  a  psrpelm  amcessio  rei  immobHit  vel  asquipoUenlts, 
cum  tramlaiime  utili,  ohminii,  pi-opriilofe  retmta  mh  fdehtate 
a  exhibitime  serviliorum,"  and  as  translated  by  Pothier,  a 
gratuitous  grant  made  in  perpetuity  to  another  of  a  thing 
immovable  or  reputed  immovable,  OB  oondition  of  the  grant- 
ee's rendering  faith  and  homage  and  military  service,  and  with 
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reservation  of  the  direct  lordsliip  {seignearie  directe). — Potliier ; 
Coutumes  d'Orl^iins,  sec,  1. 

The  dominium  directum  is  purely  a  title  of  honor,  thus  de- 
scribed by  Pothier:  "  The  direct  lordship  {la  seigneurk  directe) 
which  the  lord  retains  in  the  land  held  by  the  vassal  ia  fee,  is 
purely  one  of  honor,  consisting  in  the  right  of  calling  himself 
the  lord,  and  of  having  himself  recognized  as  such  by  the 
vassal  who  owas  the  property. — Pothier,  see.  2,  No.  8. 
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INDEX  TO  MEXICAN  AUCHIVES. 

1845. 
Dec.  10.     Letter:  Caatillero  to  Pio  Pico,  communicating 
denouncement  of  mine — transmitted  to  Min- 
ister of  Eelations IS'^5 

1846. 
Feb.  13.     Pio  Pico  to  Minister  of  Eelations,  inclosing  the 

above ■ 1805 

April  6.     Answer  of  Minister  of  Eelations  to  above 1806 

"  5.  Extract  from  "  Diario  Ofidal,"  announcing  that 
Government  had  received  news  from  Upper 
California 2354 

1846. 
Feb.  19.     Castillero  to  Moral,  announcing  discovery. . .  1784 
April  13.  Herrera  to  Moral,  inclosing  extracts  of  Castil- 

lero's  letters  to  him,  announcing  discovery,   1784 
April  21.    Junta  de  Fomento  orders  assay  in  Mining 

College 1783 

^April  24.  Session  of  Faculty  of  Mining  College— assay 

reported 1813 

April  29.     Tornel  acknowledges  to  Moral  receipt  of  this 

report 1^1^ 

April  29.     Tornel  communicat«a  to  Junta  the  report 

received  from  the  Faculty,  and  recommends 

aid  to  Castillero 1785 

May  4.       Acu^do  of  Junta,  ordering  these  facts  to  be 

communicated  to  Executive 1785 

May  5.       President  of  Junta  makes  the  commuoication 

through  the  Minister  of  Justice 1786 


eiplnined  in  the  I 
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May  9.       Minister  of  Justice  acknowledges  receipt. 1787 

May  6.       Castillero  makes  a  verbal  report  to  Junta,  and 

is  required  to  make  his  statements  in  writing  1760 
May  12.     Castillero  makes  written  proposals,  stating  his 
denoLincement,  and  possession,  and  grant  of 

three  thousand  varas 1790 

May  14.  Junta  transmits  proposals  with  urgent  recom- 
mendations   , 1787 

May  20.     'Acuerdo,  granting  Castillero's  demands 1798 

May  20.     Acuerdo  is  recorded  in  the  Liiiro  General 1816 

May  20.  Minister  of  Justice  replies  to  Junta  reporting 
that  President  approved  of  the  arrangement 
in  all  its  parts 1792 

May  20.  Minister  of  Justice  communicates  the  Presi- 
dent's orders  to  Minister  of  Kelations  about 
two  league  grant 1803 

May  23.     Acuerdo  of  Minister  of  Relations,   directing 

order  to  issue 1807 

May  23.     Minister  of  Kelations  sends  order  to  Governor 

of  California  to  pnt  Castillero  in  possession .  1807 
Indorsement  on  the  espediente  in  Ministry  of 
Relations,  "Concession  of  two  square  leagues 
to  Sefior  Castillero" 1808 

June  12.     Castro's  power  to  MacNamara  to  bargain  with 

some  English  company  to  work  the  mine. .  2469 

Nov.  28.     Contract  of  avio  made  under  foregoing  power  2471 

Dec.  17.  Castillero  produces  the  two-league  grant  in 
City  of  Mexico,  and  a  copy  is  annexed  to 
an  authentic  act  of  ratification  of  foregoing 
avio 2468 

Dec.  19.     A  copy  is  made  by  the  Notary,  who  delivers 

it  to  Negrete 2474 

Dec.  19.     It  is  sent  by  Negrete  to  Alexander  ;Forbes, , .   2449 

Deo.  29.     Alexander  Forbes  receives  the  copy  in  Tepic.  2452 

1847. 
Feb.  3.      Castillero  and  Negrete  present  a  petition  asking 
for  a  second  copy,  and  Judge  Juan  Hierra 

orders  it 2466 
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Feb.  3.       Notary  furnishes  this  additional  copy 2486 

Feb.  6.  Negrete  forwards  them  to  Alexander  Forbes, 
and  charges  him  seventy-five  dollars  for 
Notary's  fees 2453 

1846.  Blotter  or  borrador  of  the  Se.=sions  of  the  Junta 
de  Fomento,  in  April,  May,  September, 
November,  and  December,  1846 ;  produced 
in  traced  copies i... .   1680 

1846.  Book  of  Minute  or  Adas,  being  the  clean  copy 
made  from  the  above  blotter,  and  forming 
part  of  the  Archives;    produced  in  traced 

copies 1755 

1846  and 
1847.       Copy  of  the  entire  Yokime  Third  of  the  Min- 
utes of  the  Junta  from  the  2d  April,  1846, 

to  30th  June,  1847;   Original 1427 

Translation 

1846. 
Nov.  17.  Official  Eeport  made  on  the  17th  November, 
1846,  by  the  Junta  de  Fomento  to  the  Min- 
istry of  Eelations,  in  pursnaoee  of  its  order, 
for  the  purpose  of  reporting  it  to  the  Con- 
gress of  Mexico 1712 

1841  to 
1846.  Traced  copy  of  two  pages  of  the  Idhro  General^ 
Vol.  15,  which  is  the  record  of  all  grants 
and  decrees  which  passed  through  the  Min- 
istry of  Justice  in  the  years  1841-2-3-4-5 
and  6 1816 

1845.  Official  Report  made  by  the  Junta  de  Fomento 

to  the  Government  in  the  year  1845 1819 

1846.  Eeport  to  the  Congress  of  the  Nation,  read  by 

JoE^  Maria  Lafragua,  Minister  of  Eelations, 
at  the  Sessions  of  Congress,  on  the  14th, 
16th  and  16th  December,  1846;  Extracts  at 

page 1211 

[The  whole  volume  produced  in  original.] 
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1844.  Resum^  of  searches  made  for  quicksilver  miiies 
in  the  year  1844  under  orders  of  Junta  de 
Fomeutx),  by  Antonio  del  Castillo,  Professor 

of  Mineralogy 2051 

1845-6-8.  Lecture  of  Antonio  del  Castillo,  Professor,  to 
tlie  Class  of  Mioeralogy,  delivered  on  17tli 
November,  1845,  with  notes  from  his  annual 
lecture  delivered  in  1846,  published  in  the 
Anuario  of  the  Mexican  National  College  of 

Mining  for  the  year  1848 2100 

1846.  Extracts  from  the  "Diario  Oficial,"  "El  Ee- 
publicano,"  and  "El  Monitor  Eepublicano," 
stating  the  reading  of  Lafragua's  Report  to 
the  National  Congress  on  the  14th,  15th, 
and  16th  December,  1846 2357 
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INDEX    OB    WITNESSES    WHO    PKOVE   MEXICAN 
AKCHIVES. 

Names.  Official  quality. 

1.  Manuel  Couto,  Secretary  of  Administration  of  Fondo 

dc  Mineria 995 

2.  John  P.  Brodie,  Agent  employed  by  Claimants 1069 

3.  John  Forsyth,  United  States  Minister  in  Mexico 1111 

i.  Jos6  Maria  Baasoco,  Member  of  Junta,  Agent  of  its 

Creditors 1214 

5.  Bias  Balcai-cel,  Director  of  Mining  College,  Member 

of  Faculty 1865 

6.  Antonio  del  Castillo,  Professor  of  Mineralogy 1935 

7.  Jos^  Maria  Yrisarri,  5th  ojicial  in  Ministry  of  Justice  2107 

8.  Mariano  Miranda,  formerly  clerk  in  do.  2146 

9.  Augnstin  Jimenes  de  Velasco,  3d  oflcial,  Ministry  of 

Relations 2199 

10.  Castillo  Lanzas,  Minister  of  Relations  (Foreign). . ..   2229 

11.  Jos^  Maria  Lafragua,         do,  do 15 

12.  Pranoisco  Villalon,  Notary  Public 2553 

13.  Francisco  Martinez  Negrete,  merchant 2395 

14.  Teodoro  Soto  Mayor,  2d  Escribiente  in  Ministry  of 

Justice ■ 

15.  Mariano  Rodriguez,  oficial  in  Ministry  of  Justice. . . 

16.  Vicente  Segura,  President  of  Junta  de  Fomento .... 

17.  Jos^  Maria  Duran,  1st  oficial.  Ministry  of  Justice. . . 

18.  Juan  Maria  Flores,  Member  of  Junta  de  Fomento. . . 

19.  J.  P.  Benjamin,  one  of  Claimant's  Ooanael 3026 
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INDEX  OF  PEHSONS  ENGAGED  IN  THE  BUSINESS, 

WHO  HATB  MKD,  AND  PAGES  WHEEK  DEATH  13  PEOYEX. 
Kumon  del  Mord,  died  in  184T-»ee  pp.  1231-186I-1944J992 

Eomanos,  "    ia  1847 ^"'ij^o 

Eios,  "    „„3dMi,yl848 2149 

Becerra,  "    on  17th  Dcc.1852 2™ 

Jos,3S.Sol,  "  "         1856 2™ 

Jos«  Berrejesa,         "  June,  1846 -iv-ia 


"DIAEIO  OFIOIAL,"  AND  OTHER  MBXIOAH  NEWS- 
PAPEES. 
1846. 
March  2.  Brig  Juanita  arrives  in  Mazatian,  rn  12  days 

from  San  Diego ■•   2354 

"     12.  Brig  r/wamta  leaves  Mazatlan  for  San  Bias,  with 

GfvarruUa,  passenger 2354 

April  1.    Brig  Hannah  arrives  ia  Mazatlan,  in  five  days 

from  San  Bias •  2353 

"      5.    Government  receives  news  from  Upper  Cali- 


fornia . 


2354 


Deo.  19.    Eeport  of  Session  of  Congress  of  the  14th  Dec. 

Lafragua  commences  reading  his  Eeport. . .  2357 
"     20.    Session  of  15th  Dec.     Lafragua  continues.. .   2358 
"     21.    Session  of  16th  Dec.     Lafragua  conclndea ...  2358 
Same  extracts  as  above  found  also  in  two  other 
papers,  "El  Eepublicano,"  "El  Monitor  Ee- 
publicano." 
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INDEX  TO  CALIFORNIA  GENERAL  ARCHIVES. 
1845. 
Dec.  15.     Castillero  to  Governor  Pio  Pico ;  refers  to  other 
letter  (p.  1805),  relates  discovery  of  quick- 
silver,  asks  possession  of  Island  of  Santa 

Criiz 2552 

"   31.     Manuel  Castro,  Prefect,  to  Governor  Pico;  states 
the  denouncement,  incloses  petition  for  two 

leagues 2546 

1846. 
January.   Answer  to  above,  (rough  draft  or  horrador,) 
also  giving  order  to  put  him  in  possession  of 

Island 2651 

Feb.  13.     Pio  Pico  to  Minister  of  Relations  in  Mexico, 

being  the  horrador  of  the  letter  at  p.  1615. ,  2549 


CALIFORNIA  LOCAL  ARCHIVES. 
1346. 
Jan.  2.       Inventory  of  the  Juzgado  of  San  Jos^,  includ- 
ing "  Posecion  de  la  Mina  de  Santa  Clara  a 

L".  Andres  Castillero." 807 

1847. 
March  17.  Suit  of  Cook  v.  Castillero  et  at,  for  trespass 
on  his  land;  ea:perts  appointed  to  survey  the 

mine 815 

Aug.  14.  Letter  from  British  Vice-Consul  to  Alcalde 
Burton  complaining  of  trespass  on  ih&  juridi- 
cal possession  of  the  mine,  and  referring 
Alcalde  to  the  documents  which  exist  in  Ms 
office. 810 
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AECniVES  AT  WASHINGTON. 
1846. 

May  4.  Letter  of  Consul  Larkin  to  James  Buchanan, 
Secretary  of  State — details,  discovery,  and 

workivg  of  the  mine; — extract 2657 

(See  entire  Letter  at  page  2669.) 
1848. 

March  28.  Letter  of  Consul  Larkin  to  James  Buclianan, 
Secretary  of  State — announces  avio  of  1846, 
worliingand  produce  of  mine,  etc., — extract. 
—(Entire  Letter  at  p.  2673) 2658 

Aug.  17.  Eeport  of  Col.  Mason,  Governor  of  California, 
to  Adjutant-Gen.  Jones^ — ^Ex.  Doo,  17,  Ist 
Ses.  of  31st  Congress,  p.  534.  (Not  copied 
in  Record.) 


ARCHIVES  OF  U.  S.  CONSULATE  AT  MONTEREY. 
1846. 

Feb,  12.     Consa!  notes  in  his  memorandum-book  arrival 

of  "Hannah"  from  Mazatlan 3018 

March  7.   Consul  notes  "  Hannah  "  for  Mazatlan 3018 

March  8.    Consul   advises  Colonel  Fremont  about  brig 

"  Hannah  " 2667 

April  1.     Mott,  Talbot  &  Co.,  write  Consul,  announcing 

arrival  of  ''Hannah"  in  Mazatlan 3020 

April  3.  Consul  writes  to  United  States  Minister  in 
Mexico;  announces  departure  of  Castillero 
on  D".  Qnijote,  and  his  discovery  of  the 
quicksilver 2667 

April  23.  Consul  writes  to  A.  H.  Gillespie  that  "Hannah" 
carried  news  to  Commodore  Sloat  of  Fre- 
mont's situation  ;  that  Castillero  is  expected 
back  on  D".  Quijote  by  1st  July 2674 
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May  2.  Consul  writes  to  Gapt.  Montgomery,  of  U.  S. 
ship  Portsmoutb,  details  discovery  and  work- 
ing of  the  mine  wbicb  he  h  as  twice  seen . . .   2676 

May  i.       Consul  writes  to  James  Buchanan,  Secretary 

of  State ;  gives  same  details  as  preceding. .  2669 

June  24.  Consul  writes  to  G.  P.  Judd,  Minister  of  Fi- 
nance, Honolula;  announces  discovery,  de- 
nonncement  before  nearest  Ahalde,  and  the 
working  of  the  mine  by  a  Mexican  who  is 
the  owner,  and  a  priest 2224 

July  2.       Consul  writes  to  ;  states  same 

facts  as  above 2670 

July  20.  Letter  from  G.  P.  Judd,  acknowledging  re- 
ceipt of  Consul's  letter  of  24th  June,  an- 
nouncing that  he  had  had  it  published  in 

"Polynesian" S020 

1848. 

March  25.  Consul  writes  to  James  Buchanan,  Secretary 
of  State;  announces  ayso  of  1846 ;  working 
200  lbs.  per  diem  ;  shipment  of  $20,000  of 
quicksilver;  recalls  his  having  sent  speci- 
mens of  the  ore  to  Buchanan,  Benton,  etal; 
in  January,  1846 2673 
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ESPEDIENTE  OF  THE  MINE. 

1845. 

Dec.  Original  Eegistry  in  Alcalde's  office 257 — 794 

1846. 
Jan'y  13.  Original  Testinionio  found  in  Walkinshaw's 

papers 2688 

Aug.  13.  Cliaboya  copy ;  containing  Castro's  petition  of 

29th  June,  1846 622 

1848. 
Jan'y  20.  "Weekes'  copy ;  being  copy  of  original  testi- 

monio 312—797 

"     19,  Alex.  Forbes' petition  to  Weekes  for  additional 

pertenencias,  etc 168 — 806 

"     21,  Weekes'  grant  of  four  additional  pertenencias, 

etc 147—805 


CONTENTS  OF  ESPEDIENTE. 
1845. 
Nov.     2.  Partnership  contract  between  Castillero,   Eo- 

bles,  Padr^  Real  and  Jos^  Castro 314—799 

"     22.  Castillero  denounces  and  registers  his  discov- 
ery   , 312—795 

Dec'r     3.  Castillero's  amended  denouncement 312^795 

"     30.  Possession  given  of  mine,  and  grant  of  3,000 

varas 313 — 796 

1846. 

June  29.  Castro's  petition  to  Alcalde 622 

1848. 
Jan'y  19.  Alex.  Forbes'  petition  for  additional  pertenen- 
cias and  "mejorade  estacas," 168 — 806 

"     21.  Weekes  grants  this  petition 286—802 
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WITNESSES  WHO  PROVE  CALIFOENIA  ARCHIVES. 

Names.                    By  whom  offered.  Date.  Page. 

1.  Jo!^  Noriega...     Claimants.     1866,  March  19.    23-2803 

2.  Antonio SuSol..  "  "  26-2718 

3.  Franic  Lewis "  "  27 

4.  S.  0.  noughton.  "  1857,  Oct.  23.  321 

5.  H.W.Halleclc..  "  "        "    26.  332 
Q.  Jos6  Fernandez.  "        '         "     Nov.    6.  599 

7.  A.  M.  Pico "  "        "    11.    628-2731 

8.  Salvio  Pacheco..  "  "         "    19.  664 

9.  Jno.  M.  Murphy  "  "     Deo.  23.  743-762 

10.  Raphael  Sanchez  "  1868,  Jan.  30.  765 

11.  Wm.M'Catcheon  »  "         «     "  766 

12.  Chapman  T.ates.  "  "         "     "  789 

13.  Wm.G.  Chard..  "  "     Dec.  15.  1069 

14.  Peter  Davidson.  "  1859,  Jan.  22.  1084 
16.  Pio  Pico "  "     Oct.  19.  2361 

16.  J.M.Covarrabias  "  "     Nov.  23.  2606 

17.  Augnstin  Olvera.  "  "         "    30.  2609 

18.  JosiS  Castro "  "         "    28.  2612 

19.  Jno.  Bidwell....  "  "     Deo.  31.  2642 

20.  Jno.  C.  Fremont.  "  1860,  June  26.  2678 

21.  Jno.  Young "  "    July  17.  2684 

22. -Thos.  Bell "  "        "      "  2696 

23.  HallMoAUistcr.  "               2698 

24.  Wm.  S.  Reese..  "  "        "    20.  2716 
26.  Pedro  Chaboya.  "  "         "    27.  2806 

26.  Pedro  Sainsevain  "  "    Aug.    7.  2809 

27.  Geo.  M.  Yoell..  ..United  States,  1867,  Jnno  24  144-252 

28.  J.  W.  Weetes..  "  "        "     "  165-305 

29.  A.M.  Pico "                 ' 169 

30.  H.  C.Malone...  "  "         "      "  280 

31.  Walkinshaw's  petition  "  1849,  Oct.  18.  272 

32.  H.  Hawes' denouncem't "  "         "       6.  287 

33.  Judge  May's  proclam.  "  "        "     23.  297 

34.  Horace  Hawes'  protest  "  "    Nov.  15.  299 
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43. 


35.  Prank  Lew 

36.  Antonio  Si 

37.  Jos^  Noriega  . .  " 

38.  B. G.Hopkins..     Claimant. 


United  States,    1857,  Aug.  15. 
"     Dec.    12. 


316 
409 

418 


PROOFS  OF"  POSSESSION    AND    WORKrafJ    OF   THE  MINE. 

Wm.  G.  Chard daimaat       Nov.  or  Dec.  1845         i060 

Pelflr  Davidson " 

Jacob  P.  Leese " 

Mariano  G.  Vallejo " 

Berreyesaa  in  their  bill  in  ehanoery,  TJikiteil  States 

A.  H.  Pico elaimant 

John  0.  Fremont "  January,       1846 

Larkin'slettertoCapt,  Mool^mery         "  2  May,  184G 

Do.        do.      James  Buchanan.  "  4      " 

Do.        do.      a.  P.  Judd "  24  June,  18*6 

Q.  C.  Cook— auit  v.  Castillero United  States,  17   March,        1845 

Fernando  Alden claimant,  March  and  April,  1847 

Chester  Lyman "         February,  1848 

Walkinahaw's  petition United  States,  April,       '         1847  T 

J.  A.  Forbes'  answer  under  oath . .  "  "      "      "         " 

Eeport  Col,  Mason  to  Adj.-General Spring  of  1848. 

Ex.  Doc  p.  534. 


SALE    OF   BARRA8 


1B4S.  Dee.    17.   Castillero  to  Alex.  Forbes, 

5  barras  fo 

.     $4000          12 

1847.  March  1.  Castro 

..         "         " 

800              1 

April  12.       " 

,. 

1       "       ' 

.       1000              1 

'■      16.       " 

1000              1 

May    10.      " 

" 

" 

.        1000              1 

Sept.  14.  Eobles  1 

Jas.  A.  Forbes, 

2        "        ' 

Dec   2J.  Padre  Real  to  A.  Forbes, 

1848.  April  14.  RoblssM 

Walkinshaw 

2        "        ' 

.        7000              1 

1850.  Aug.    9.  J.  A.  Forbes  to  Parrott, 

I        '■ 

.      24000              i 

1855.  March  30.        "      to  W.  E.  Barron 

1        "        "       . . 

1856.  Deo.    7.  Jecker,  Torre  &  Co.  Barron, 

F.  it  Co.— aU  int 

1856.  OcL     3.  Oaatillero 

53 

vGoogle 


■vGoogle 


|tt  %  Into  Stales  ^W\d  €mtt, 

NOETHEEN  DISTEICT  OF  OALIFOENIA. 


THE  UNITED  STATES, 

vs. 
ANDKES  OASTILLERO. 


ON  OEOSS  APPEAL. 


itajttt  te  the  pte  m&  f ante  at  fw  Stteadw 


TEGUMENT 

OF 

Hon.  J.  P.  BENJAMIN 

DELIVERED   ON  THE 

24tlir  25th  and  26tli  October,  and  5tli  Ifovember,  1860, 

IN  EEPLT  TO  THE  GOTERNUBHT'S  SPECIAL  COUNSEL. 
EEPOHTED  BX  SUMTTBil  &  ODTTEE. 


SAN    FRANCISCO: 
COMMERCIAL  STEAM  BOOK  AND  JOB  PRINTING  ESTABLISHMENT. 


>yGooglc 


NOTE. 

The  following  Argument  ia  piicted  from  the  notea  of  Messra.  Sumner  &  Cutter, 
who  reported  it.  It  ia  due  to  MR.  Bbnwiiik  to  saj  tliaC  hs  liad  no  opportunity  lo 
revise  it  before  leaving  Oaliibniia. 
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Wednesday,  October  24th,  1860. 

Mr.  Benjamin  said : — 

May  it  please  your  Honors :  It  seems  to  me  convenient  in 
opening  this  case,  to  ask  your  Honors  to  recur  in  memory  to 
the  condition  of  the  subject-matter  of  this  litigation  at  the  date 
of  the  breaking  out  of  hostilities  between  the  United  States 
and  Mexico  in  the  year  1846.  I  desire  first  to  call  the  atten- 
tion of  the  Court  to  so  much  of  the  testimony  contained  in  the 
Transcript  of  this  case,  as  will  satisfy  the  Court  in  relation  to 
the  knowledge  that  had  been  acquired  by  the  officers  of  the 
Government  of  the  United  States  in  relation  to  the  fact  of  the 
possession  and  ownership  of  this  mine  prior  to  the  breaking 
out  of  the  war. 

On  the  13th  of  May,  1846,  the  Congress  of  the  United  States 
declared  by  resolution,  and  the  President  of  the  United  States 
announced  by  proclamation  to  the  people  of  the  United  States, 
that  war  existed  between  the  United  States  and  Mexico,  by 
virtue  of  the  commencement  of  actual  hostilities  on  the  part 
of  the  itepublic  of  Mexico. 

On  the  7th  of  July,  1846,  according  to  the  estabUshed  juris- 
prudence of  the  Supreme  Court  of  the  United  States,  recog- 
nized also  hy  Congress,  the  conq^uest  of  California  was  effected 
by  proclamation  made  of  that  conquest  by  the  forces  of  the 
United  States. 

On  the  2d  of  February,  1848,  the  war  was  closed  by  the 
Treaty  of  Peace  ;  and  by  that  treaty  California,  previously  a 
conquered  province,  became  a  ceded  territory — part  of  the 
domain  of  the  United  States. 

Prior  to  the  breaking  out  of  the  war,  the  Grovernment  of  the 
United  States  had  public  officers  in  California,  whose  duty  it 
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was  to  report  to  tbe  Departments  at  Washington  the  cooditioa 
of  things  as  tbej  existed  in  this  (then)  Mexican  Province.  I 
propose  to  call  the  attention  of  the  Court  to  what  was  known 
by  the  Government  of  the  United  States,  through  its  officers, 
in  relation  to  the  possession  and  ownership  of  this  mine  early 
in  the  year  1846,  and  prior  to  the  breaking  out  of  any  hostili- 
ties whatever. 

On  page  2678  of  this  record,  we  have  the  testimony  of  a 
man  of  the  highest  distinction,  whose  name  is  known  not  only 
from  one  end  of  our  own  Eepublic  to  the  other,  but  to  every 
civilized  nation  on  earth.  I  refer  to  John  C.  Premont.  Ha 
had  crossed  the  continent  under  the  orders  of  his  Government. 
He  came  hither  for  the  purpose  of  ascertaining  the  most  direct 
route  across  the  continent.  He  came  for  the  purpose  of  exam- 
ining the  country  to  which  the  jurisdiction  of  the  United  States 
then  extended,  and  of  ascertaining  its  adaptation  to  the  purpo- 
ses of  habitation,  occupation,  cultivation,  and  its  general  value 
to  the  country. 

In  January,  1846,  in  pursuit  of  information  to  be  commu- 
nicated to  his  Government  in  relation  to  everything  that  could 
interest  his  country,  Capt.  B'remont  visited  the  New  Almaden 
Mine;  and  there  he  found  it  in  the  possession  of  Andres  Cas- 
tillero,  as  owner.  He  found  Gastillero  working  the  mine.  He 
saw  the  piles  of  ore.  He  became  impressed  with  the  great 
value  of  the  mine.  He,  and  a  gentleman  who  accompanied 
him,  each  spoke  to  Gastillero  in  relation  to  the  purchase  of  the 
mine,  and  the  propositions  of  both  were  by  Gastillero  coldly 
rec&ived.  I  state  this  merely  en  passant,  in  answer  to  a  remark 
which  fell  from  the  lips  of  the  special  counsel  for  the  Govern- 
ment the  other  day :  that  Andres  Gastillero  had  made  a  false 
statement  to  the  Government  of  Mexico,  when  he  returned  and 
said  to  the  Junta  that  foreign  houses  wanted  an  interest  in 
this  mine,  but  that  he  had  reserved  all  its  benefits  for  his 
own  country. 

Fremont  in  his  examination  says  : 

I  think  no  one  went  with  me  to  the  mine  but  Hinckley ;  ar- 
rived there,  I  should  think,  about  noon ;  at  the  mine  Capt.  Hinck- 
ley introduced  me  to  Mr.  Gastillero,  the  owner  of  the  mine,  who 
showed  me  about;  showed  me  the  excavation  from  whence  he 
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had  the  ore,  and  showed  me  two  or  three  heaps  of  ore,  and  gave 
me  some  specimens,  some  of  which  I  brought  away.  Before  vis- 
iting the  mine,  Captain  Leidesdorff  and  myself  had  had  some 
conversation  together  with  regard  to  purchasing  the  mine. 
When  there,  I  spoke  sHghtly  with  Castillero  on  the  subject,  and 
Mr.  Hinckley  also  said  something  to  bira,  at  greater  length,  tend- 
ing to  the  same  end ;  hut  Castillero  was  not  at  all  disposed  to 
converse  about  selling.  At  this  time,  I  think  Castillero  was 
engaged  in  building  a  house  below  in  the  valley,  to  be  used 
for  the  occupation  of  himself  or  workmen. 

He  also  went  through  the  process  roughly  of  extractmg  the 
quicksilver  from  the  ore,  by  putting  some  on  red-hot  iron  and 
collecting  the  fumes  in  a  cup.  We  remained  there  perhaps 
some  two  hours. 

This  is  not  the  whole  of  the  statement  of  the  visit  of  Capt. 
I'remont. 

Captain  Fremont  on  that  visit  acquired  information  which  be 
subsequently  put  to  practical  purposes.  He  had  a  conversa- 
tion with  Castillero  about  the  means  by  which  mines  were  ac- 
quired. Castillero  told  him  that  he  had  acquired  his  mine  hy 
denouncement.  He  told  him  what  a  denouncement  was  ;  how 
it  was  made ;  and  gave  Fremont  the  information  upon  which 
that  American  officer,  years  later,  denounced  the  mines  upon 
his  own  property  in  Mariposa. 

I  know  not  whether  this  testimony  is  to  be  contradicted  or 
not  I  have  listened  to  the  arguments  upon  the  other  side  of 
this  case  until  sometimes  I  was  tempted  to  doubt  my  own  exist- 
ence by  reason  of  the  persistent  denial  of  facts  that  appear  to 
me  plain  as  the  noon-day  sun.  We  have  not  been  favored  by 
any  comment  by  brother  Randolph  upon  this  testimony  <5f 
Captain  Fremont ;  and  I  am  not  aware  whether  his  testimony 
is  to  be  attacked  or  his  character  impeached— I  hope  neither. 

Me.  Randolph,  (interrupting.)  No,  sir.  Col.  Fremont  is 
my  personal  friend. 

Mb.  Benjamin.— He  is  your  personal  friend.  Very  well, 
then.  May  it  please  the  Court,  we  have  got  some  common  start- 
ing point  now.  We  have  got  one  witness,  whom  we  can  all 
believe.  Captain  Fremont  is  to  be  believed  I  That  was  the 
condition  of  the  mine  then. 
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But  these  things  rest  not  upon  tlie  frail  tenure  of  human 
memory.  Captain  Fremont  was  not  the  only  officer  of  the 
United  States  that  knew  of  the  existence  of  this  mine.  There 
was  another  active,  intelligent,  competent  public  officer,  whose 
duty  it  was,  under  instructions  of  the  Government,  to  examine 
into  and  report  upon  these  things. 

Thomas  0.  Larkin,  United  States  Consul,  did  examine,  did 
make  a  report;  and  that  report  is  spread  upon  this  Transcript, 
as  taken  from  the  archives  of  the  Government  of  the  United 
States  in  the  City  of  Washington. 

Your  Honors  will  find  on  page  2657,  extracts  from  the  cor- 
respondence in  the  Department  of  State,  certified  by  Lewis 
Cass.  This  certificate  bears  date  28th  November,  1859.  The 
documents  there  presented  are  mere  extracts  from  letters  which 
your  Honors  will  find  at  length  on  page  2669,  and  following. 
I  read  from  a  letter  addressed  by  Thomas  0.  Larkin  to  James 
Buchanan,  Secretary  of  State : 

Consulate  of  the  United  States  of  America,  ) 

Monterey,  California,  May  4th,  1846.         ( 

Sib;  The  undersigned  has  the  honor  to  forward  to  the  De- 

gartment,  the  following  information  respecting  the  mines  of 
alifornia,  most  of  them  discovered  within  six  or  nine  months ; 
for  many  years  previous  to  this  the  inhabitants  have  supposed 
the  places  in  question  contained  metal  of  some  kind.  Ninety 
miles  (by  sea)  south  of  San  Diego,  there  are  some  very  extens- 
ive copper  mines,  belonging  to  Don  Juan  Bandini ;  the  under- 
signed is  informed  by  D.  Josd  Eafael  Gonzales,  that  on  his 
rancho,  sixty  or  eighty  miles  south  of  Monterey,  there  are  coal 
mines;  at  San  Pablo,  in  the  Bay  of  San  Francisco,  there  are 
others.  At  the  Mission  of  San  Juan,  twenty-five  miles  north 
of  Monterey,  there  are  sulphur  beds,  or  mines ;  fifty  to  eighty 
miles  north  of  Monterey,  there  is  said  to  be  several  silver 
mines.  There  are  several  places  throughout  California  where 
the  people  obtain  a  bituminous  pitch  to  cover  the  roofs  of  their 
houses ;  some  make  a  floor  of  it  by  mixing  earth  with  it.  At 
these  places,  rabbits,  squirrels  and  birds  often  get  half-buried 
in  the  pitch,  and  some  die ;  even  horses  and  horned  cattle  are 
lost  there.  A  few  miles  north  of  Santa  Barbara,  the  sea  for 
several  miles  upon  the  coast  is  colored  by  the  pitch  oozing  from 
the  banks.  Five  or  six  miles  from  the  town  of  San  Jos^,  and 
near  the  Mission  of  Santa  Clara,  there  are  mountains  with  veins 
of  quicksilver  ore,  discovered  by  Don  Andres  Castillero,  of 


>yGooglc 


Meiico,  in  1846,  which  the  naderaigned  has  twice  seen  {------ 

twenty  per  cent,  of  pure  quicl£silver,  by  simply  potting  tlie 
poinded  rocl£  in  an  old  gnn-barrel,  one  end  placed  m  the  fipe^ 
the  other  end  in  a  pot  ot  water  for  the  yapop  to  fall  into,  whiclj 
immediately  beoomea  condenaed;  the  metal  was  theri  strained 
throneh  a  silk  handkerchief.  The  red  ore  produces  fiir  better 
than  the  yellow.  There  appears  no  end  to  the  production  of 
the  metal  from  these  monntaina.  Worlting  of  qmeksllyer  is 
but  now  commenced  under  great  disadvantagea  from  not  hav- 
ing any  of  the  materials  generally  uaed  in  extracting  that  metal. 

So,  then,  prior  to  the  declaration  of  war  thia  mine  was  not 
only'poaaeaaed  but  it  was  imrxd,  as  the  Government  of  the 
United  States  was  informed,  by  a  Mexican.  And  it  waa  not 
only  ao  owned,  bat  it  was  worlred,  although  the  worlsing  was 
imperfect.  The  Consul  had  twice  seen  the  work.  He  describes 
it.  The  accuracy  of  the  description  is  unchallenged.  The  fact 
is  not  controverted.  It  comes  from  under  the  very  eye  of  the 
Attorney  General  (Black),  who  hoped  that  it  would  be  impos- 
sible for  US  to  get  our  proofs  in  this  case. 

This  is  not  all  that  is  contained  in  this  letter.  The  letter 
tells  your  Honora  what  the  laws  and  customs  of  Mexico  were 
understood  to  be  in  California  at  that  time,  in  relation  to  the 
acquiring  of  mines.     Mr.  Larkin  goes  on  to  say : 

By  the  laws  and  customs  of  Mexico,  respecting  mining,  every 
person  or  company,  foreign  or  native,  can  present  themselves 
to  the  nearest  authorities  and  denounce  any  un worked  mine; 
the  authorities  will  then,  after  the  proper  formalitiea,  put  the 
denouncer  in  posseaaion  of  a  certain  part  of  it,  or  all,  which  u, 
I  believe  according  to  ita  extent ;  the  possessor  must  hereafter 
occupy  and  work  his  mine,  or  some  other  may  denounce  against 
him-  in  all  cases  the  Government  claims  a  certain  proportion  of 
the  iroductsi  up  to  the  present  time  there  are  few  or  no  per- 
sons in  California  with  auffloiont  energy  and  capital  to  carry  on 
mining  althongh  a  Mexican  ofSoer  of  the  army,  a  padre  and  a 
native  of  New  York  are,  on  a  very  smaU  acale,  extracting 
quickailver  from  the  San  Joai5  mine. 

Now,  who  was  this  "Mexican  officer"?  Who  waa  this 
"Padre?"  Who  was  this  "native  of  New  York'?  TheMex- 
icon  officer  waa  Andres  Castillero.  The  padre  waa  Padre  Eeal. 
The  native  of  Hew  York  waa  Chard.    And  we  make  our  ao- 
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knowledgments  on  this,  aa  we  shall  have  occasion  to  do  in  sev- 
eral other  instances,  to  the  astute  and  persevering  special  coun- 
sel for  the  Government,  who  brought  out  the  fact  from  Chard 
on  his  cross-examination,  that  he  was  a  native  of  New  York  ; 
thus  making  his  testimony  correspond  precisely  with  the  archives 
of  the  United  States  Consul  at  Monterey,  which  at  that  time 
we  did  not  have  in  our  power. 

Then,  may  it  please  your  Honors,  without  reference  to 
another  syllable  of  testimony  in  this  case,  I  have  secured 
through  our  Government  officers  and  Government  archives, 
conclusive  proof  of  the  fact  that  so  far  as  the  Government  of 
the  United  States  was  concerned,  it  had  not  merely  the  con- 
structive notice  which  the  law  would  imply,  but  it  had  actual 
notice,  brought  home  to  it  prior  to  the  declaration  of  war,  that 
this  mine  was  private  property,  claimed,  possessed  and  worked 
by  private  owners. 

But  this  is  not  all.  Prom  all  parts  of  the  world  the  evidence 
of  the  facts  sought  to  be  controverted  in  this  case  rises  up  be- 
fore us.  Prom  the  distant  Sandwich  Islands  comes  back  the 
echo,  at  that  date,  of  this  discovery  and  ownership,  and  of  the 
means  by  which  the  ownership  was  acquired. 

At  page  2223,  your  Honors  have  an  extract  from  The  Poly- 
nesian, printed  in  the  Sandwich  Islands  on  the  25th  of  July, 
1846. 

And  what  does  that  contain  ?  A  letter  written  by  this  same 
Consul,  under  date  of  24th  of  June  of  that  year,  addressed  to 
the  Minister  of  Finance  of  that  Government,  giving  him  an  ac- 
count of  this  discovery — of  the  denouncement  and  ownership 
of  the  mine. 

First,  from  this  Polynesian  is  extracted  a  letter  of  G.  P.  Judd, 
the  Minister  of  Finance,  to  the  editor  of  The  Polynesian,  inclos- 
ing Thomas  0.  Larkin's  letter. 

Now,  here  is  Mr.  Larkin's  letter,  dated  "  24th  June,  1846 ;" 
i  to  G.  P.  Judd,  Esq. : 


Consulate  op  the  United  States  of  America,  1 

Port  of  Monterey,  California,  July  2,  1846.      ) 

Sir: — I  have  the  pleasure  of  forwarding  to  you  a  specimen 

of  California  quicksilver  ore,  from  a  mine  seventy  miles  north  of 

Monterey,  and  ten  miles  from  the  Pueblo  of  San  Jose,  discovered 
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in  1845  to  have  quicksilver  in  it.  The  place  was  known  for 
eighteen  years,  and  supposed  by  the  CaUfornians  to  be  a  silver 
mine ;  they,  in  1828,  having  with  some  foreign  quicksilver  ex- 
tracted the  other  metal.  In  1845,  a  Mexican  being^  in  the 
vicinity,  heard  that  the  mountains  contained  rock  different 
fi-om  any  other,  went  to  examine  it,  and  immediately  denounced 
the  place  before  the  nearest  Alcalde,  and  then  made  known 
what  it  contained. 

The  owner,  with  a  priest,  in  a  small  and  imperfect  manner 
has  commenced  extracting  the  metal.  The  mine  is  in  the  top 
of  a  steep  mountain,  a  mile  or  more  from  the  plain,  to  which 
it  is  brought  down  on  a  mule,  piled  up  with  a  whaler's  pot 
covered  over  it,  well  cemented  with  clay,  some  six  or_  eight 
cords,  of  fire-wood  placed  over  and  fired;  in  fourteen  or  sixteen 
hours  the  quicksilver  is  found  below  in  a  small  wooden  tank 
of  water,  though  much  of  the  rock  is  thrown  away  afterwards 
that  has  not  been  well  heated.  They  obtain  about  fifteen  per 
cent,  of  the  metal. 

The  receipt  of  that  letter  in  the  Sandwich  Islands  is  known 
by  the  party  who  edited  and  published  this  paper  {The 
Polynesian).  His  testimony  is  unimpeaehed.  The  fact  of  that 
announcement  appearing  on  that  day  in  that  paper  is  proved 
by  a  gentleman  of  San  Francisco,  who  read  it,  and  had  his  at- 
tention particularly  attracted  to  it.  The  fact  of  the  receipt  of 
the  letter  by  Mr.  Judd  is  apparent  on  the  face  of  this  Trans- 
cript, by  the  production  made  by  young  Larkin  from  his 
father's  papers,  of  Judd's  reply — having  Judd's  sign-manual 
afSxed.     And  that  reply  is  proven. 

Me.  Randolph — Of  what  date  is  that  1 

Mr.  Benjamin-— This  is  dated  on  the  20th  of  July,  1846. 
It  is  produced  by  young  Larkin  from  among  the  papers  found 
after  his  father's  death,  and  the  signature  of  Mr.  Judd  is  proven 
by  those  intimate  with  him — men  who  had  lived  with  him. 

This  letter  gives  the  name  of  the  vessel  which  brought  Mr. 
Larkin's  letter : 

Tebasury  Office,  Honolulu,  ) 
Oahu,  20th  July,  1846.         f 

Sir;  I  have  the  honor  to  acknowledge  receipt  of  your  letter 
per  bark  "Angola,"  of  the  24th  ulto.,  together  with  a  specimen 
of  California  quicksilver  ore. 
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I  thank  you  sincerely  for  your  kind  attention  in  sending  me 
the  specimen,  as  well  as  the  very  interesting  particulars  relative 
to  the  mine. 

I  am  happy  in  thinking  that  this  is  but  the  heginning  of  dis- 
coveries which  will  tend  to  make  California  a  valuable  country. 

My  onerous  duties  as  Hia  Majesty's  Minister  of  Finance  will 
not  permit  me  to  assay  the  ore  lu  order  to  test  its  quality,  as  I 
might  do  if  still  in  practice  as  a  medical  man, 

I  have  sent  your  letter  to  the  editorof  the  "Polynesian"  for 
insertion,  and  have  no  doubt  it  will  be  found  as  interesting  to 
others  as  it  has  been  to  me. 

I  beg  to  assure  you  that  I  shall  always  be  happy  to  receive 
information  on  any  subject  of  interest  connected  with  Califor- 
nia, whenever  it  may  suit  your  convenience  to  favor  me. 
I  am,  sir,  your  obedient  servant, 

G-.  P.  JUDD. 
Thomas  0,  Larkin,  Esq., 

U.  S,  Consul,  &c.,  &c.,  &c.,  Monterey, 
[Endorsed,] 

G.  P.  Judd,  July  20th,  1848,  S.  Islands. 

Now,  may  it  please  the  Court,  in  the  year  1860  we  are  told 
that  this  mine  never  was  denounced ;  that  all  our  proofs  to  the 
effect  that  the  mine  ever  was  denounced  are  falsehoods ;  that  the 
papers  of  the  denouncement  are  forgeries ;  that  the  witnesses 
who  prove  the  denouncement  and  the  papers  are  perjurers. 

And  this  comes  from  the  Government  that  holds  in  its  own 
archives  the  proof  to  the  contrary.  And  this  comes  from  the 
Attorney  General  of  the  United  States  who,  when  implored, 
besonght  in  every  possible  manner  by  the  claimants  to  send 
an({  satisfy  himself  by  inspectiou  of  the  records  in  this  country 
and  Mexico — to  take  his  own  commi^ioners  and  send  them 
out  at  our  expense,  and  satisfy  himself  directly  of  the  justice 
and  equity  of  our  claims — utterly  refused  to  do  so,  and  con- 
tented himself  with  denouncing  them  as  forgeries. 

He  answers  to  all  our  appeals  of  this  nature:  "I  will  not 
satisfy  myself;  I  will  not  look ;  I  will  look  at  nothing.  I  say 
it  is  forgery,  and  I  will  not  assist  in  procuring  any  evidence 
which  may  tend  to  prove  the  contrary." 

Fool  I  Fooll 
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All  the  efforts  of  men  caoBOt  strangle  her.  Strangle  her  in 
San  Francisco,  she  reappears  in  the  Sandwich  Islands.  Choke 
her.  there,  and,  lo  I  she  is  under  your  very  eyes  in  the  archives 
at  "Washington.  She  jDermeates  the  air ;  she  is  in  the  atmos- 
phei'e  jou  breathe.  As  well  might  man  endeavor  to  destroy 
the  Almighty  as  to  destroy  his  essence — the  truth.  And  yet 
this  is  what  the  United  States  is  trying  to  do  ;  seeking,  as  the 
assistant  of  a  hand  of  unscrupulous  speculators,  to  acquire  a 
valuable  property  developed  by  the  capital  and  labor  of  others ; 
undertaking  to  say  that  that  does  not  belong  to  us  which  they 
were  thoroughly  and  officially  informed  did  belong  to  us  before 
the  United  States  Government  had  an  interest  in  one  foot  of 
ground  in  California. 

Now,  may  it  please  your  Honors,  having  shown  you  that 
this  mine  was  private  property  to  the  knowledge  of  our  Gov- 
ernment before  the  declaration  of  war,  I  proceed  to  the  exami- 
nation of  some  of  the  testimony  in  this  case  that  puts  that  fact 
beyond  the  possibility  of  human  controversy.  I  do  not  mean 
to  say  that  it  cannot  be  denied.  I  do  not  mean  to  say  that  no 
human  being  can  assert  the  contrary ;  because,  with  all  due 
respect  to  my  brother  Randolph,  I  must  say  to  him,  that  hia 
power  of  assertion  exceeds  anything  that  I  ever  imagined  could 
exist  in  a  human  being ;  and  having  now  seen  and  confessed 
that  the  contrary  can  be  asserted,  I  venture  to  say  that  it  can- 
not be  proved  to  the  satisfaction  of  any  intelligent,  disinterested 
mind. 

I  will  proceed  now  to  take  up  what  is  disclosed  in  this  record 
in  relation  to  the  action  of  Andrea  Castillero,  from  the  time  he 
found  his  mine  to  the  date  of  his  departure  from  California — to 
which  he  has  never  returned. 

He  finds  his  mine  in  November,  1845 ;  leaves  California  in 
April,  1846,  and  has  never  returned. 

Now,  the  first  point  to  which  I  wish  to  call  your  Honor's 
attention  is  this:  Years  and  years  after  the  title  to  this  prop- 
erty claimed  by  us  had  been  presented  to  the  inspection  of  the 
United  States  Land  Commissioners,  with  such  evidence  of  title 
as'  was  sufficient  to  satisfy  them  prima  fack  of  our  right  to  the 
mine,  not  one  syllable  was  breathed  against  or  in  question  of 
this  denouncement,  or  of  the  truth  of  these  documents.     It  was 
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long  subsequent  to  that  period  that  a  controversy  arose  on  the 
allegation  made  that  these  papers  were  forged,  antedated  and 
fraudulent.     Serious  charges,  requiring  prompt  repulse,     ' 

For  this  purpose,  search  was  directed  to  he  made  in  the 
archives  of  Mexico,  and  there  was  found  what  we  had  never 
seen  before ;  that  is  to  say,  that  prior  to  the  date  of  the  grant 
made  by  the  Mexican  Government  to  us,  there  had  been  a  short 
correspondence  between  the  President  of  the  Eepublic  and  'the 
Governor  of  California— -a  thing  never  dreamed  of  before. 
That  correspondence  was  brought  here.  And  now,  if  your 
Honors  will  refer  to  page  1805,  you  will  see  what  it  was. 

On  the  13th  of  February,  1846,  the  Governor  of  CaUfornia 
communicated  to  the  President  of  Mexico,  through  the  Minister 
of  Eolations,  the  fact  of  the  existence  of  this  mine,  of  its  de- 
nouncement, and  of  the  joy  experienced  by  the  public  officers 
in  California  hj  reason  of  so  happy  a  discovery.  And  the 
announcement  was  made  by  inclosing  to  the  President  of 
Mexico  the  letter  which  the  Governor  of  California  had  re- 
ceived from  Andres  Caatillero,  making  the  announcement  to 
him.  This  letter  of  Andres  Castillero,  which  I  will  first  read 
to  the  Court,  is  dated  on  the  10th  of  December,  1845,  and 
will  be  found  at  the  foot  of  the  page  which  I  have  just  given 
[1805] : 

To  His  Excellency  Governor  Pio  Pico : 

Mission  of  Santa  Claba,    ) 
10th  December,  1845.  f 

My  Most  Esteemed  Friend  : — ^I  send  you  a  sample  of  the 
quicksilver  I  have  taken  out  in  the  presence  of  many  witnesses. 
The  mine  has  been  denounced  by  me,  and  between  a  few  we 
have  formed  a  company.  I  am  sure  that  yourself  and  the 
Departmental  Junta  will  appreciate  a  discovery  which  will 
form  the  rich^  of  the  country,  and  we  wish  that  the  vacant 
lands  near  to  our  works  be  conceded  to  us,  to  cut  wood,  with 
the  order  of  possession. 

There  is  such  an  abundance  of  quicksilver,  that  eight  arrobas 
of  ore  gave  one  of  metal ;  and,  in  my  belief,  there  is  much, 
and  a  great  extraction  can  be  made. 

I  will  also  thank  you  to  order  that  possession  be  given  to 
me  of  the  Island  of  Santa  Cruz,  which  was  granted  to  me  by 
the  Supreme,  at  the  same  time  as  to  the  Messrs.  Carrillos ;  the 
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cattle  which  is  to  be  shipped,  is  already  bougit,  and.  Don 
Anastacio  Carriilo  can  give  me  the  posseaaioc. 

May  you  continue  in  good  health,  and  order  your  wishes  to 
your  friend,  who  esteema  you,  and  regards  your  orders. 

Andres  Oastellero. 

P.  S, — My  kind  regards  to  my  friends  Covarrubias  and  Talle ; 
and  to  Mr,  Hijar,  why  he  does  not  reply  to  the  three  letters  I 
have  sent  him,  giving  him  also  my  remembrances. 

Now,  this  letter  may  be  said  to  constitute  the  first  action  of 
Castillero,  after  the  denouncement  of  this  mine.  It  is  barely 
a  week  afterwards.  What  does  he  propose  then?  He  says: 
"  I  have  now  denounced  the  mine ;  I  want  a  grant  of  land  close 
to  it,  on  which  to  cut  wood;  I  want  that  from  this  Department; 
I  want  it  from  you,  the  Governor  of  California.  I  want  a  title 
here.  I  also  send  to  you  my  title  to  the  Island  of  Santa  Cruz, 
and  beg  that  you  will  order  mc  to  be  put  in  possession. 

Now,  this  letter  was  transmitted  by  Governor  Pico  to  the 
President  of  Mexico,  through  the  Minister  of  Eelations,  on  the 
13th  of  February,  1846,  in  these  itfords : 

Office  op  the  Departmeht  ) 
OF  Oalifornias.  j 

April  6th,  1846.  Excellent  Sir: — By  the  accompanying  letter 

Iteoeiyed  and  j  g^^gj.  -q^^  Andres  Castillcro,  which  I  re- 
noted  with    satis-  „  t      .  ■ .  .  -ra        1 1  -  n 

fiictioQ,  and  with  spectfully  transmit  to  your  hixcellency,  ongmal, 
respect  to  Uie  other  you  will  be  informed  of  the  important  discovery 
P^*^^  i^tte^'^f^  made  in  this  Department  of  a  quicksilver  mine, 
him  inform  atten-  ^^^  Consequence  thereof,  I  avail  myself  of  the 
tiveiy  what  he  may  good  Opportunity  to  send  to  your  Excellency, 
think  fit.  ^^^^^  by  the  Commissioner  of  this  Governraent,  Don 
Jos^  Maria  Covarrubias,  the  quicksilver,  which, 
as  a  sample,  was  sent  to  me  by  SeHor  CastiUero,  and  to  which 
he  refers  in  the  above  mentioned  letter. 

With  such  a  motive,  I  beg  your  Excellency  will  be  pleased 
to  put  this  in  the  superior  knowledge  of  his  Excellency  the 
President,  showing  him  the  quicksilver  which  said  mine  pro- 
duces, so  that  his  Excellency  may  be  made  aware  and  satisfied 
at  so  happy  a  discovery. 

I  repeat  anew  to  your  Excellency  the  assurances  of  my 
consideration  and  respect. 

God  and  Liberty.     Angeles,  February  13th,  1846. 

Pio  Pico. 

To  HIa  Eicelleney  the  Minister  ) 
of  Exterior  Relations.         J 
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Upon  the  margin  of  this  letter  is  the  order  of  the  Minister  of 
Eelations  in  reference  to  a  reply.  This  will  be  found  on  page 
1805.  I  will  call  jour  Honor's  attention  to  this  marginal  refer- 
ence, particularly,  because  it  is  an  answer  to  the  whole  tirade 
about  the  "  Hannah." 

This  is  the  answering  order  of  the  President  of  Mexico,  to  be 
sent  to  the  Governor  of  California.  The  answer  is  accordingly- 
sent  on  the  same  day.  See  the  next  page  of  the  Transcript, 
page  1806 : 

Excellent  Sir: — His  Excellency,  the  President  ad  interim, 
has  seen  with  satisfaction  by  the  letter  from  SeEor  Castillero, 
which  your  Excellency  sent  me  with  your  official  communica- 
tion of  the  13th  of  February  last,  the  important  discovery 
which  has  been  made  of  a  mine  of  quicksilver  in  that  Depart- 
ment. His  Excellency  having  seen  the  sample  of  that  ingre- 
dient cited  in  said  letter,  and  which  your  Excellency  sent  me 
by  Don  Jos^  Maria  Covarrubias,  I  have  the  honor  to  say  this 
to  you  by  Supreme  order  in  reply  to  the  said  communication, 
and  that  with  respect  to  the  other  matters  referred  to  in  SeEor 
Castillero's  letter,  that  Government  will  please  report  atten- 
tively what  it  may  deem  convenient. 

D.,  April  6th,  1846. 


Now,  a  very  remarkable  fact  occurred.  When  this  paper 
came  back  from  Mexico — and  this  was  not  until  January, 
1859 — the  question  arose :  Where  is  the  original  of  this  corres- 
pondence, that  emanates  from  California,  goes  to  Mexico,  and 
comes  back  here  from  Mexico,  in  1860?  Nobody  had  ever 
heard  of  any  such  correspondence  here.  The  parties  claimant 
employed  Mr.  Hopkins,  the  keeper  of  the  archives,  to  examine 
the  early  California  records  and  find  the  original  of  these  com- 
munications. Did  they  exist  in  California  ?  No  man  knew  of 
it.  Mr.  Hopkins'  testimony  is  here  on  file.  He  swears  that  at 
the  request  of  the  parties  claimant,  he  searched  and  found  the 
original.     I  will  read  his  testimony. 

Now,  if  your  Honor  will  look  at  page  3068,  you  will  find 
what  Mr.  Hopkins  tells  us  about  the  California  archives,  and 
how  this  paper  came  to  be  found  here.     They  were  not  found 
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until  last  year,  and  not  until  our  attention  had  been  directed 
to  them  by  the  copy  sent  here  from  the  City  of  Mexico : 

I  hereby  certify,  that  I  am,  and  have  been  for  the  last  five 
years,  in  charge  of  the  Spanish  archives  in  the  office  of  the 
United  States  Surveyor-General  for  California;  that  during 
this  time,  I  have,  from  time  to  time,  been  employed  by  Messrs. 
Halleck,  Peachy  &  Billings,  to  search  said  archives  for  any 
document  in  relation  to  the  discovery  and  development,  by  one 
Andres  Castillero,  of  the  CLuicksilvcr  mine  of  New  Almaden, 
and  generally  to  search  for  any  evidence  tending  directly  or 
indirectly  to  sustain  the  title  of  said  Castillero  to  said  quicksil- 
ver mine;  that  in  the  prosecution  of  said  searches  I  have  found — 

First  A  letter  from  Andres  Castillero  to  Governor  Pio  Pico, 
dated  Monterey,  December  15th,  1845,  saying:  That  at  the 
distance  of  thirty  leagues  from  Monterey,  he  had  discovered  a 
mineral  of  azogue  of  the  best  quality,  etc.,  etc.  Thia  letter  was 
first  seen  by  me  about  the  month  of  May,  1856. 

Second.  The  borrador  of  a  letter  from  Governor  Pio  Pico  to 
the  Minister  of  Exterior  Eelationa  in  Mexico,  dated  February 
13th,  1846  (Angeles),  in  relation  to  the  discovery  by  Andrea 
Castdlero  of  a  quicksilver  mine,  forwarding  at  the  same  time  a 
letter  of  Castillero  in  relation  to  the  matter,  together  with  a 
sample  of  the  ore,  which  he  asks  may  be  presented  to  the 
President;  the  borrador  is  in  the  handwriting  of  Agustin 
Olvera,  and  was  first  discovered  by  me  in  the  early  part  of 
1859. 

Now  we  are  on  the  track.  Olvera  is  brouglj.t  in.  I  need 
not  say  who  he  is.  I  do  not  know  him  personally.  I  know 
him  by  reputation.  I  have  been  told  by  those  familiarly 
acquainted  with  the  early  native  California  population,  that 
he  is  a  gentleman  of  the  highest  respectability ;  that  he  was 
admired  as  well  as  respected  by  his  fellow-citizens.  I  have 
been  told  that  he  was  selected  by  them  as  one  of  the  Presi- 
dential electors  at  the  last  general  election  ;  and  I  judge,  that 
from  the  granite  of  his  character,  the  attacks  of  the  special 
counsel  for  the  Government  would  have  recoiled, "defeated.  I 
think  he  ventured  to  put  to  hun  no  cross-questions. 

Mr.  Eamholph. — You  will  observe  that  I  pursued  the  same 
course  in  regard  to  other  witnesses  of  the  same  class.  There 
was  no  need  of  cross-examining  such  witnesses. 
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Mr.  Benjamin". — Ah!  now  I  understand.  The  special 
counsel  for  the  Government  never  cross-examines  unless  he 
thinks  it  will  be  for  his  beneiit.  And  this  is  all  proper  and 
right ;  for  if  you  cannot  gain  anything  by  cross-examining 
never  attempt  it. 

Olvcra's  testimony  is  found  at  page  2609.  These  letters  are 
presented  to  him.  He  is  asked  if  he  wrote  them ;  or  if  he 
knows  in  whose  handwriting  they  are. 

At  page  2610,  he  says— speaking  first  of  this  rough  draft : 

Look  at  this  document,  produced  from  the  office  of  the 
United  States  Surveyor-General  of  California,  purporting  to 
be  a  borrador,  or  rough  draft  of  a  communication,  addressed  on 
the  13th  February,  1846,  to  the  Minister  of  Exterior  Eelationa 
of  Mexico,  in  which  is  made  known  to  him  the  discovery  of  a 
quicksilver  mine  in  California,  a  copy  of  which  borrador  is  ou 
file  in  this  case,  marked  "  Exhibit  Pio  Pico  No.  1,  W.  H.  C. 
and  state  in  whose  handwriting  is  said  document? 

[The  counsel  for  the  United  States  admits  that  said  document 
is  found  on  file  among  the  archives  in  the  office  of  the  United 
States  Surveyor-General.] 

A.  It  is  in  my  own  handwriting. 
Q.  When  was  it  written  ? 

A.  I  don't  know ;  but  I  suppose  I  wrotejt  on  the  day  it 
bears  date. 

Now,  observe  that  this  testimony  was  taken  in  1859,  in 
relation  to  a  letter  written  thirteen  years  before,  found  in  the 
archives  in  this  city,  by  the  keeper,  who  is  an  officer  of  the 
United  States,  and  identified  as  in  the  handwriting  of  Olvera. 
He  does  not  remember  the  date  on  which  it  was  written,  but 
he  supposes  that  it  was  written  on  the  day  on  which  it  bears 
date. 

Q.  How  came  you  to  write  that  borrador  f 

A.  Because  I  was  Secretary  of  the  Assembly  at  that  time ; 
and  it  was  also  my  duty  to  assist  in  the  office  of  the  Governor's 
Secretary,  when  called  upon,  and  I  suppose  that  the  Governor 
directed  me  to  write  it. 

He  says  that  it  is  a  copy  of  the  borrador  written  by  himself. 
The  letter  of  CastiUero  was  sent  by  Pico. 
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So  that  here  we  have  this  irrepressible  truth  rising  up 
again ;  rising  up  in  despite  of  all  opposing  efforts  of  the  Govern- 
ment through  the  Attorney  General ;  rising  up  thirteen  years 
afterwards  to  confound  the  men  engaged  in  the  conspiracy 
formed  against  the  owners  of  this  property. 

But  this  was  not  all  that  was  found  here  in  the  archives. 
What  else  did  Mr.  Hopkins  find  ? 

He  found,  also,  a  letter  from  Manuel  Castro,  page  3068 : 

Third.  A  letter  from  Manuel  Castro,  Prefect  of  the  Second 
District,  to  the  Secretary  of  State,  dated  Monterey,  December 
31st,  184o  ;  in  relation  to  the  denouncement  and  working  by 
Andres  Castillero  of  a  quicksilver  mine  in  the  jurisdiction  of 
San  Jos^,  and  saying  that  he  has  made  a  petition  for  two  square 
leagues  of  land  in  the  immediate  neighborhood  of  the  same. 
This  document  was  also  discovered  by  me  about  the  beginning 
of  the  year  1859. 

Now,  let  US  look  at  these  letters ;  or,  in  other  words,  let  us 
look  for  a  moment  at  the  California  General  Archives  referred 
to  in  my  index,  at  page  9;  from  which  it  will  appear  that  they 
are  to  be  found  at  page  2546  of  the  Transcript. 

We  find  at  page  2550,  Manuel  Castro's  letter,  directed  to  the 
Governor.     This  is  dated  on  the  31st  of  December,  1845 : 

Prefecture  of  the  2d  District : — Don  Andres  Castillero  has 
denounced  and  is  now  working  a  quicksilver  mine  which  was 
found  in  the  jurisdiction  of  the  town  of  San  Jos^  Guadalupe, 
on  private  property ;  and  this  prefecture  which  interesta  itself 
in  the  encouragement  of  all  branches  of  industry  in  the  depart- 
ment, felicitates  your  Excellency,  and  through  you  the  most 
Excellent  Sefior  Governor  of  the  Department,  upon  so  benefi- 
cent a  discovery ;  inclosing  also  a  petition  which  the  said  Sefior 
Castillero  makes,  soliciting  a  piece  of  land  of  two  square  leagues 
which  is  adjacent  to  the  said  mine,  so  that  your  Excellency,  if 
you  think  fit,  order  what  may  be  proper,  so  that  this  prefecture 
may  be  able  to  make  the  necessary  reports. 

Please  accept  my  esteem  and  distinguished  consideration. 
God  and  Liberty. 

Manuel  Castro. 
Monterey,  December  31,  1845. 
For  Secretary  of  Departmental  Government. 
9. 
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Now,  wliat  is  the  letter  of  Andres  Castillero,  inclosed  in  this 
letter  of  the  Prefect  to  the  Governmeiit  ?     Your  Honors  will 
find  it  at  page  2552  : 
Excellent  Sefior  Governor,  Don  Pio  Pico. 

MoNTEEET,  December  15,  1845. 

Esteemed  I'rieud  whom  I  value : — I  have  the  grateful  satis- 
faction of  informing  you,  if  you  have  not  received  my  other 
letter  through  the  Prefecture,  that  at  thirty  leagues  from  here, 
in  the  jurisdiction  of  the  town  of  San  Jos^  Guadalupe,  I  have 
discovered  a  mine  of  quicksilver  of  the  best  quality,  eight 
arrobas  of  ore  having  yielded  one  arroba  of  liquid  metal. 

Senor  Don  Pablo  Noriega,  the  bearer,  will  present  to  you  a 
petition  from  me,  which  is  based  upon  an  order  (disposicion)  of 
the  Supreme  Government,  asking  that  you  order  that  possession 
be  given  me  of  the  Island  of  Santa  Cruz,  the  Messrs.  Garrillo 
hainng  already  chosen  that  of  Santa  Rosa,  which  impediment 
prevented  my  occupying  it,  but  now  I  have  already  purchased 
the  cattle  to  occupy  it,  and  I  will  be  obliged  by  your  sending 
me  by  said  gentleman  the  title  and  order  of  possession. 

May  you  continue  in  good  health.  Salute  Messrs.  Vallc  and 
Covarrubias  for  me,  and  order  your  affectionate  friend  who 
kisses  your  hand. 

Ahdees  Castillero. 

What  can  be  answered  to  all  this?  The  archives  are  searched 
and  nothing  was  found  till  1859.  Why  ?  Because  what  Mr. 
Hopkins  was  looking  for  were  formal  petitions  to  the  Governor, 
and  acts  of  the  Departmental  Assembly  in  relation  to  the  pe- 
tition for  two  leagues.  He  was  not  looking  out  for  correspond- 
ence with  the  President  of  Mexico  not  known  to  exist,  and 
accordingly  did  not  find  it. 

But  when,  in  1859,  we  return  from  the  City  of  Mexico  with  a 
copy  of  the  espediente  in  the  Department  there,  showing  that 
such  a  correspondence  as  this  had  occurred,  his  attention  was 
directed  to  what  had  taken  place  in  Mexico ;  and  at  once  he 
finds  these  originals  in  the  archives  here. 

Did  we  put  them  there  ?  Did  he  put  them  there  ?  How 
came  they  there  ?  Is  the  Surveyor-General— is  anybody  in  that 
ofSce— engaged  in  fabricating  titles,  and  putting  them  there 
while  Mr.  Hopkins  is  searching  for  them,  and  in  order  that 
Mr.  Hopkins  may  find  them  ?     How  came  they  there  ?     All 
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these  papers,  we  are  told,  are  forgeries  and  frauds.  This  we 
hear,  not  as  proven  by  anything  in  the  record,  but  by  repeated 
assertions. 

And  here  allow  me  to  say,  that  one  would  be  almost  inclined 
to  believe  that  by  some  rule  of  thia  Court  causes  are  permitted 
to  be  argued  on  the  assertions  of  counsel,  and  not  by  reference 
to  the  proof  in  the  record.  Then,  to  the  assertion,  that  not  a 
solitary  paper  presented  here,  by  us,  is  true  and  genuine,  we 
oppose  our  denial.  And  if  your  Honors  establish  such  a  rule, 
how  are  you  to  determine  whose  assertions  are  true  ?  I  take 
for  granted  that  you  have  established  such  a  rule,  for  we 
have  heard  statement  after  statement — that  men  were  perjurers 
that  documents  were  forged— all  made  with  perfect  conviction 
by  my  brother  Randolph,  but  without  a  solitary  word  in  the 
entire  Transcript  to  back  these  assertions. 

I  heard  brother  Eandolph,  the  other  day,  accuse  a  poor  man 
who  came  into  Court,  compelled  by  the  process  of  your  Honors, 
to  testify  that  he  knew  certain  books — because  it  was  his  mis- 
fortune years  ago  to  be  a  clerk  in  the  Consul's  office— of  per- 
jury and  forgery.  I  say  that  man  was  denounced  as  a  perjurer 
and  forger  because  he  stated  that  he  knew  certain  books,  Yet 
he  had  written  in  those  books,  and  knew  them  to  be  genuine. 
Not  a  syllable  in  the  record,  not  a  word  in  the  Transcript,  to 
impeach  the  character  of  this  gentleman ;  and  for  aught  the 
Court  kuows,  he  stands  as  high  in  point  of  reputation  for  per- 
sonal integrity  as  the  humble  individual  who  addresses  you,  or 
even  the  special  counsel  for  the  Government.  There  is  nothing 
in  the  record  to  the  contrary  ;  yet  that  man  is  denounced  in  the 
name  of  the  Government  by  my  brother  Eandolph,  over  and 
over  again,  in  a  volume  of  words ;  and  by  their  repetition  in 
distant  countries,  his  family,  hia  relations,  his  friends,  will 
shrink  back  with  a  blush  of  shame  whenever  his  name  is  pro- 
nounced, because  they  could  not  believe  that  he  would  be  so 
denounced  by  an  officer  of  the  Government  when  there  was 
not  a  syllable  of  testimony  on  which  to  lay  the  foundation  for 
such  charges.     This  is  cruel,  cruel  indeed ! 

Now,  may  it  please  your  Honors,  Andres  Oastillero  is  still 
in  California.  Let  us  see  if  there  is  any  other  archive  in  Cali- 
fornia, establishing  beyond  contradiction  the  existence  of  this 
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deiiomcement  and  registry-independent,  I  mean,  of  the  papOT 
themselves  ppoduoed  to  the  Court. 

Let  me  refer  the  Court  to  BOmo  of  the  arohivca  in  San  Jose. 
Look  at  page  807  of  the  Transcript.  By  the  Mexiean  law  the 
outgoing  offieer  takes  a  receipt  from  the  mcom.ng  officer  of  all 
the  former  deUvers  up  to  the  latter. 

On  the  Srst  day  of  January,  1846,  or  the  second  day  rather 
Antonio  Maria  Pico  ceased  to  bo  the  offleer  properly  charged 
with  the  keeping  of  the  archive,  of  San  «,  and  Pedro  Gha. 
bolla  took  his  place,  and  on  that  day,  ,n  compliance, .ith 
law  an  inventory  was  made  of  everything  delivered  up  by  the 
outioing  to  the  incoming  officer,  and  the  latter  gave  his  receipt 
therefor  That  inventory  is  produced  at  page  807  of  the  Trans- 
eript  It  is  there  in  Spanish  It  comprehends  everything  m 
the  line  of  "  papers  "  existing  in  the  Alcalde's  office.  Nothing 
is  omitted,  every  thing  is  enumerated,  even  to  the  old  tm  ean- 
dlestiok,  to  the  piece  of  board  used  in  the  office  for  publi.hmg 
orders,  to  an  old  padlock,  of  which  the  key  was  lost-everything 
delivered  up  by  the  old  Alcalde  is  put  down  m  the  inventory 
and  receipted  for  by  the  new  oiEcer.  How,  here  is  the  .nven- 
tory  of  what  was  delivered  up  on  the  2d  of  January,  1846 ;  and 
if  your  Honors  will  look  towards  the  bottom  of  page  807,  you 
will  find  in  Spanish,  though  you  will  readily  undemtand  the 
meaning  of  the  words ; 

ndeb  Mina  de  Sta.  Clara  a  D.  Andrei   CailiU^o. 


The  old  Alcalde,  on  the  2d  January,  1846,  delivered  to  the 
new  one  » the  record  of  the  possession  given  to  Don  Andres 
CastiUero  of  the  mine  of  Santa  Clara."  ,       ,    , 

The  possession  had  been  given  but  two  or  three  days  before. 
So  that  yon  have  the  Mexican  archives  in  the  City  of  Mexico ; 
vou  have  the  California  general  archives ;  you  have  the  ar- 
chives  in  the  Alcalde's  office  in  San  Jose  |  you  have  the  papers 
of  contemporaneous  dates  coming  from  the  Sandwich  Mands; 
you  have  the  records  of  Consular  commnuieat.ons  describing 
this  mine  in  Castillero's  possession  and  working,  ft™  the  De- 
partment of  State  in  the  City  of  Washington-all  of  which 
stand  in  direct  proof  of  the  origin  of  our  just  and  equitable 
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claim  to  this  property.  And  yet  your  Honors  will  be  treated 
with  the  same  assertions  as  heretofore :  that  not  one  word  of 
this  is  true  ;  that  these  omnipresent  forgers  in  all  parts  of  the 
world  are  forging  newspapers,  records,  letters,  archives,  in  every 
possible  pljvce  in  which  it  could  be  conceived  that  a  forgery 
would  be  beneficial  to  their  interests.  In  this  the  special 
counsel  for  the  Government  is  but  carrying  out  the  attempt  of 
the  Attorney  General  of  the  United  States— to  prevent  your 
Honors  seeing  any  evidence  upon  our  side  at  all.  The  settled, 
persistent,  continuous  efforts  to  head  off  these  claimants  by 
every  possible  means  that  human  ingenuity  could  suggest,  are 
shown  in  this  record.  If  they  can  only  strangle  all  the  evi- 
dence, then  they  can  take  our  property.  If  they  cannot  sup- 
press all  of  the  evidence,  they  will  conceal  as  much  as  possible, 
and  then  coolly  deny,  without  contradictory  proof,  the  truth 
of  whatever  evidence  is  introduced.  And  all  this  is  done  in 
violation  of  the  plighted  faith  of  the  nation,  given  before  the 
civilized  world. 

In  1848,  when  this  country  was  acquired,  our  Government 
said  to  Mexico,  in  the  face  of  Christendom  we  will  respect  the 
property  titles  of  your  people.  They  shall  stay  with  us  and 
become  our  citizens  if  they  choose.  If  they  do  not  so  choose, 
they  shall  go  home  in  peace.  Their  property  rights  shall  be 
respected.  The  plighted  faith  of  the  United  States  of  America 
is  given  to  you,  that  your  citizens  shall  not  be  despoiled  of  what 
was  their  own  before  you  ceded  the  territory  to  us.  We  promise 
this ;  we  pledge  the  honor  of  the  Nation  to  its  fulfillment,  and 
this  promise  has  been  lulfilled  to  all,  except  to  those  who  hold 
title  to  property  in  California  under  Andres  Castillero. 

Now,  may  it  please  your  Honors,  from  amongst  the  papers 
produced  in  evidence  in  this  case,  testimony  is  rising  up  every 
hour  to  confound  the  designs  of  those  who  are  seeking  to  rob 
ns  of  our  property. 

After  eight  or  ten  years  of  painful  uncertainty  and  search, 
the  original  documents  of  our  title  are  found  amongst  the  papers 
of  a  deceased  individual  to  whom  we  once  intrusted  them  as 
our  agent,  and  who  basely  betrayed  his  trust,  and  endeavored 
to  pervert  his  possession  of  them  into  an  instrument  for  despoil- 
ing us — they  had  passed  from  his  hands  to  those  of  my  brother 
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Hall  McAllister.  They  are  found  by  accident.  Tliey  are  pro- 
duced in  Court,  and  they  throw  a  flood  of  light  on  this  whole 
proceeding. 

Now,  your  Honora  will  find  in  this  paper  what  seems  to  me 
the  most  incontrovertible  evidence,  proof  conclusive  that  these 
papers  were  made  early  in  the  year  1846.  And  that  proof  comes 
from  the  certificate  of  Mr,  Hopkins.     How  doea  this  occur  ? 

Moat  fortunately  for  us,  the  Alcalde  Chavolla,  in  making  a 
copy  of  the  act  of  possession  to  hand  over  to  Castillero  for  his 
title,  omitted  a  line.  When  he  handed  the  paper  to  Castillero, 
the  latter  saw  the  deficiency  ;  and  upon  the  face  of  the  paper 
appears  the  correction  in  his  own  handwriting.  Now,  we  have 
already  seen  that  he  left  California  early  in  the  year  1846,  and 
has  never  since  returned.  Will  it  be  pretended  that  this  paper 
was  sent  to  Mexico  to  Castillero,  in  order  that  he  might  put  in 
an  interlineation  7  How  did  the  handwriting  of  Castillero  get 
upon  this  certified  copy,  unless  it  was  made  in  '46,  before  his  de- 
parture from  California  ?  There  are  but  two  possible  solutions 
to  these  questions.  Either  this  interlineation  was  made  by  An- 
dres Castillero  in  '46,  before  he  left  California,  or  this  paper  has 
been  sent  back  to  Castillero,  in  Mexico,  for  him  to  interline 
these  words.  Certain  it  is  that  these  words  are  here,  interlined. 
Certain  it  is  that,  Andres  Castillero  has  never  been  back  to  Cali- 
fornia since  bis  departure  in  1846,  in  the  month  of  April  of 
that  year.  Tell  me  now  how  these  words  got  there  in  hia 
handwriting?  Hopkins  swears  that  they  are  in  Castillcro's 
handwriting,  and  most  fortunately  does  it  so  occur  that  the  in- 
terlified  words  contain  his  signature.  There  is  the  date  and 
signature. 

It  occurred  in  this  wise :  The  Kotary  or  Alcalde  in  making 
out  a  copy  of  this  testimonio,  in  regard  to  giving  Castillero  pos- 
session of  this  mine,  copied  out  the  different  denouncements ; 
and  in  copying  the  first  denouncement,  neglected  to  copy  into 
it  the  date  and  signature,  and  these  are  filled  up  in  the  hand- 
writing of  Andres  'Castillero,  as  proven  by  Mr.  Hopkins'  certifi- 
cate.    Again,  I  say,  how  did  it  get  there? 

Now,  this  little  circumstance  was  not  known  until  about  two 
months  ago ;  so  we  find  that  nothing  transpires  in  relation  to 
these  papers,  here  or  elsewhere,  which  does  not  point  to  their 
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truth  and  genuinene^.  Nothing  occurs  in  any  part  of  the  civi- 
lized world  in  connection  with  this  case  which  can  serve  to  raise 
or  create  a  doubt  as  to  the  authenticity  of  the  documents.  All 
concur  in  forcing  conviction  of  the  truth  of  our  claim  on  the 
most  increduloua  human  mind.  They  force  conviction  in  spite 
of  all  opposition  and  prejudice  against  us — compelling  belief, 
so  that  no  reasoning  man  can  escape  it. 

Mr,  Hopkins'  testimony  is  on  flic  in  relation  to  this  matter, 
and  none  of  it  is  disputed. 

Now,  may  it  please  your  Honors,  we  have  got  certain  facts 
thus  fer  established ;  established  by  what  may  be  considered 
as  the  history  of  the  day,  of  the  age. 

We  have  the  fact  that  the  mine  was  discovered,  was  taken 
possession  of  hy  an  individual  as  its  owner ;  that  this  possession 
was  not  clandestine,  as  has  been  frequently  urged  against  it,  but 
was  open,  notorious,  and  communicated  to  all  the  public  author- 
ities of  California  and  Mexico,  and  that  so  far  from  disapproving 
that  possession,  those  authorities  expressed  gratification  and  de- 
light, and  that  all  this  occurred  before  the  United  States  acquired 
one  foot  of  ground  in  California.  We  have  the  fact,  that  as  soon 
as  Andres  Castillero  discovered  this  mine,  he  told  everybody 
that  he  had  denounced  it.  His  letters  abound  in  that  assertion. 
We  have  the  fact  that  the  United  States  Consul  informed  the 
public  through  the  newspapers  that  Castillero  had  denounced 
this  mine.  We  have  the  fact  that  the  United  States  Consul  in- 
formed the  Government  of  the  United  States  that  Castillero  was 
in  possession  and  working  this  mine  as  owner.  We  have  the  fact 
that  Castillero  declared  to  Fremont  that  he  had  denounced  this 
mine.  We  have  the  fact  that  the  archives  contain  what  pur- 
ports to  be  a  record  of  denouncement  and  possession.  We  have 
the  schedule  of  papers  in  the  Alcalde's  office  in  18i6,  in  San 
Jos6,  in  which  these  Castillero  documents  of  denunciation  and 
possession  are  enumerated.  We  have  copies  from  the  Mexican 
archives.  We  have  the  archives  in  the  keeping  of  Mr.  Hopkins, 
substantiating  our  claims,  and  we  have  about  forty  witnesses 
who  all  swear  to  the  facts  demonstrative  of  the  genuineness  of 
our  title.  Not  one  man  swears  to  the  contrary.  And  yet,  I  am 
here  in  the  presence  of  an  intelligent  Court,  arguing  to  your 
Honors,  that  these  papers  are  true,  and  are  not  forgeries. 
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And  all  tliis  is  proven,  not  merely  by  our  own  witnesses,  bat 
by  the  evidence  introduced  by  the  Government.  We  might,  I 
think,  safely  agree  that  your  Honors  slionld  take  up  this  record 
and  decide  it  by  the  evidence  introduced  by  the  Government. 
For,  we  say  again,  that  that  evidence  itself  givea  a  direct 
contradiction  to  the  assertions  made  by  the  counsel  of  the 
United  States.  I  will  not  say  the  Government  Of  coarse  the 
GoverEmeiit  of  the  United  States  makes  no  such  averment. 
They  are  made  in  its  name,  but  do  not  emanate  from  it. 

Now,  I  say  I  put  this  point— of  the  existence  of  this  record 
of  possession— upon  the  testimony  of  the  Government  wit- 
nesses alone;  and  I  agree  that  you  shall  forget  everything  else, 
—take  up  everything  else  in  this  record,  and  walk  to  the  wm- 
dows  and  throw  it  out,  as  the  special  counsel  invites  you  to  do. 

Mr.  Randolph — Your  certificates  ? 

Mr.  Benjamin— Exactly ;  take  thera  and  tear  them  all  up, 
and  throw  them  out  of  the  window.  I  have  no  fear  of  the  re- 
sult," because  the  Government  has  taken  the  pains  to  prove  our 
papers  for  us.  I  say  again,  you  may  take  all  our  evidence  and 
throw  it  out  of  the  window,  and  decide  this  case  on  the  evi- 
dence produced  by  the  Government. 

And  yet,  my  brother  Randolph  has  a  curious  way  of  treat- 
ing even  his  own  witnesses.  When  they  say  anything  that  he 
don't  want  them  to  say,  he  calls  them  "perjurers." 

There  is  one  witness  who,  I  believe,  brother  Randolph  does 
not-call  a  perjurer,  although  he  identifies  these  papers.  I  refer 
to  Mr.  Weekes.  He  brings  Weekes  up  into  Court.  Now,  he 
informs  us  he  is  going  to  prove  that  our  papers  are  forgeries. 
Kow  I  have  found  you  out  I  Come  up  here,  Mr.  Weekes !  Did 
you  give  a  copy  of  certain  documents  to  Alexander  Forbes  in 
January,  1848  ? 

I  did  Were  the  original  in  your  office  ?  They  were.  They 
were  in  a  little  paper  book  which  I  saw  as  far  back  as  when 
Burton  was  Alcalde  in  1846— and  again  m  1848,  when  I  was 
Alcalde. 

Weekes  is  then  shown  the  original  record  of  registry  and 
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possession  from  the  County  Recorder's  Office,  and  lie  identifies 
ii,— Trans.  306. 

Now,  brother  Bandolph  dismisses  this  witness  for  the  Gov- 
ernment, who  has  proven  contrary  to  his  expectation,  that  the 
papers  are  genuine,  with  the  exclamation  that  he  is  nothing 
but  a  "  drunken  Alcalde." 

Mr.  Randolph — Do  you  vouch  for  his  sobriety  ? 

Mr.  Benjamin — I  am  not  a  witness  in  this  case.  There 
then  we  have  the  testimony  of  one  Government  witness.  Being 
a  "  drunken  Alcalde,"  the  Government  turns  him  out  of  Court. 

Then  the  Government  introduced  A.  M.  Pico,  and  examines 
him  very  closely.  Unfortunately,  Pico  persists  in  stating  that 
these  documents  are  genuine.  What  says  the  Government  in 
such  a  predicament  ?  "  Your  Honors  know  what  credit  to 
attach  to  California  witnesses." 

And  so  with  all  the  witnesses  that  come  ap  at  the  call  of  the 
Government,  and  tell  brother  Randolph:  "you  are  mistaken 
in  regard  to  these  papers ;  they  are  genuine,  and  we  know 
them  to  be  such."  All  are  disposed  of,  one  after  another,  with 
» California  witnesses— your  Honors  know  what  &e7/  are ;  "^ 
drunken  Alcaldes !— what  credit  can  you  attach  to  their  oath  ?" 

Well,  how  are  we  ever  to  prove  this  thing?  "We  can  never 
prove  anything  according  to  the  theories  of  the  Government. 
Our  own  witnesses  are  all  to  be  denounced  as  perjurers,  and  the 
Government's  own  witnesses  are  dismissed  as  false  and  drunken. 
All  oil  the  other  side  consists  in  bare  assertions.  Now,  my 
brother  Randolph  can  out-assert  us  all  day  long,  and  if  your 
Honors  have  established  that  rule  of  ascertaining  truth  we  give 
up  our  case  at  once.  But  if  you  are  going  to  decide  this  case 
upon  the  proof  contained  in  the  Transcript,  then  it  does  not  ad- 
mit of  discussion  so  far  as  the  question  of  the  genuineness  of 
this  record  of  possession  is  concerned.  In  this  particular,  there 
is  no  case  before  you.  ^ 

I  was  much  struck  with  the  contradictions  in  my  brother  s 
argument.  At  one  moment  he  charges  that  we  commenced 
forging  in  1850 :  in  a  few  moments  he  says  that  the  forgeries 
began  in  1847 ;  and  still  again,  that  the  record  of  possession 
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was  forged  in  1848.  In  this  assertion  lie  ran  foul  of  several 
pieces  of  stubborn  record  evidence,  and  amongst  others  he  en- 
countered the  testimony  of  his  main  witness, 

James  Alex.  Forbes,  as  Vice  Consul  of  Her  Britanic  Ma- 
jesty, wrote  an  ofleial  letter,  which  was  found  in  the  archives 
of  San  Jos^  in  1847.  And  in  that  letter,  brought  from  the 
archives  and  filed  in  this  case,  Her  Britannic  Majesty's  Consul 
complains  to  the  Alcalde  that  persons  have  intruded  on  the 
^^ juridical  possession  of  the  raine,"  By  looking  at  page  810, 
your  Honors  will  see  what  the  Consul  says  to  John  Burton, 
Alcalde : 

British  Vice  Consulate  for  California,  ) 
Santa  Clara,  14th  August,  1847.  [ 

Sir:  I  hare  received  information  from  the  person  in  charge 
of  the  Quicksilver  raine  of  Sta  Clara  that  two  persons  have 
commenced  digging  a  pit  by  the  direction  of  Mr.  G.  Cook, 
■wil/iin  the  limits  of  the  juridical  possession  of  the  said  mine,  and 
upon  remonstrating  with  them,  they  have  refused  to  discon- 
tinue their  operations. 

Permit  me  to  refer  you  to  the  documents  which  exist  in  your 
office  upon  which  was  founded  your  conviction  of  the  justice 
of  your  decision  in  relation  to  the  claim  of  Mr.  Cook  in  March 
last,  and  to  request  that  you  will  be  pleased  to  adopt  such 
measures  for  protecting  the  rights  of  the  owners  of  the  said 
mine  and  of  those  who  are  legally  interested  in  the  same  as 
you  may  deem  most  conducive  to  that  end. 
I  have  the  honor  to  be  sir, 

Your  most  obedient  servant, 

J.  Alex  Forbes, 

Vice  Consul. 
John  Burton,  Esq., 

Justice  of  Peaee,  Pueblo  de  San  Jos^. 

Thus,  may  it  please  your  Honors,  we  have  gone  back  from 
the  pretended  forgery  of  1848,  to  James  Alex,  Forbes'  letter 
in  1847,  and  the  existence  of  the  documents  of  possession  in 
the  Alcalde  office— the  previous  month  of  March,  1847. 

Here  my  brother  Eandolph — and  we  must  renew  our  ac- 
knowledgments to  him — produces  the  record  of  the  previous 
suit  in  the  month  of  March.  See  page  815  of  the  first  volume 
of  the  Transcript: 
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G.  C.  Cook        1 

vs.  > 

James  Alex.  Jorbes.  ) 

On  complaint  of  plaintiff  thnt  Andres  Castillero,  James  Alex. 
Forbes,  Josi5  Maria  del  Eeal,  Jose  Castro,  Secundino  lloblea, 
and  Chato,  alias  Theodore  Eobles,  were  to  work  on  his  land 
contrary  to  law,  and  prayed  that  they  be  removed. 

Here  we  have  got  these  miners  to  work  on  the  land  claimed 
by  Cook ;  and  this  in  March,  1847. 

A  summons  was  issued  bearing  date  March  17th,  1847,  re- 
turnable on  Friday  next,  which  was  served  and  returned 
according  to  law.  The  parties  having  appeared  the  case  is  con- 
tinued, until  the  mine  can  be  surveyed. 

Just  here:  What  was  to  be  surveyed?  What  was  to  be 
surveyed  ? 

Ms.  EANDOLrH — That's  the  question. 

Mr.  Benjamin — If  there  was  no  title  to  the  land,  if  there 
was  nothing  which  the  Alcalde  could  order  to  be  surveyed  un- 
der this  title,  how  could  a  survey  have  been  ordered  at  all  ? 
How  could  the  surveyor  do  anything  without  any  title  with 
which  to  make  a  survey.  Something  then  in  the  shape  of  a 
definite  title  paper  did  then  exist,  by  which  the  surveyor  was 
enabled  to  execute  his  duty  of  perfecting  a  survey.  What  was 
it?  James  Alex.  Forbes  aays,  "  The  juridical  possession  of  the 
mine,  according  to  the  documents  which  exist  in  your  (the  Alcalde  s) 
office." 

Two  men  were  sent  to  the  mines  to  measure  and  report 
thereon,  who  went  and  returned  their  report. 

What  did  they  measure  1  Did  they  go  there  and  measure 
any  quantity  of  land  ad  libitum?  Or  did  they  find  something 
definite  to  measure  7  They  go  to  the  mouth  of  the  mine.  How 
far  do  they  measure  around  it  ?  There  must  have  been  some 
paper  declaring  the  limits  which  they  were  to  measure.  They 
go  and  make  the  measurement,  and  return  and  report.  What 
is  the  result?  It  appears  in  a  letter  of  James  Alex.  Forbes 
that  the  Justice  decided  in  favor  of  the  mine  owners,  on  the 
survey  of  their  mining  possession.     What  was  that   mining 
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n?  On  the  5th  of  May,  1847,  you  have  James  Ales. 
Forbea'  letter,  so  often  referred  to,  in  which  is  a  description  of 
the  mining  possession  as  being  a  mining  possession  of  3,000 
varas  on  all  sides.  That  is  what  Jamea  A.  Forbes  certifies  was 
surveyed.  That  was  what  existed  in  the  archives,  and  was 
called  a  "juridical  possession."  That  was  the  direction  the 
surveyors  received  from  the  Justice. 

Thus,  may  it  please  your  Honors,  we  have  Andres  Oastil- 
lero  claiming  the  mine  in  California  before  his  departure.  We 
have  him  proved  to  possess  a  full  knowledge  of  the  mode  by 
which  mines  are  acquired,  and  the  mode  by  which  lands  are 
acquired.  His  mining  possession  he  asks  from  the  Alcalde. 
His  lands  he  asks  from  the  Governor.  He  had  previously  ob- 
tained a  grant  of  land  from  the  Supreme  Government.  It  was 
an  island.  And  that  island  was  immediately  given  to  him  in 
accordance  with  the  order  of  the  Supreme  Government,  when 
he  presented  his  claim.  Being  now  absent  from  Mexico,  and 
desirous  of  obtaining  a  two-league  grant  in  California,  he  was 
obliged  to  make  application  to  the  local  authorities. 

But,  before  action  is  had  on  this  petition  for  two  leagues, 
Andres  Castillero  leaves  California ;  and  when  he  gete  to  the 
City  of  Mexico,  remembering  his  success  in  relation  to  the  for- 
mer gi-ant  of  the  Island  of  Santa  Cruz,  he  determined  to  make 
his  petition  for  a  two-league  grant  directly  to  the  Government ; 
and  he  abandoned  his  proceeding  before  the  local  authorities 
here.  Accordingly,  the  moment  he  reaches  the  City  of  Mexico, 
we  find  him  carrying  out  precisely  what  had  been  designed  in 
California. 

He  goes  before  the  Mining  Junta.  The  first  thing  he  does 
is  to  apply  for  aid  in  carrying  on  his  mining  operations.  He 
says  to  the  Junta,  I  want  my  mining  possession  confirmed  by 
the  Supreme  Government.  In  all  his  plans  there  stated,  he  fol- 
lowed out  precisely  what  he  had  commenced  in  California. 
There  was  no  variation,  no  interruption,  no  change  of  purpose. 
His  plan  was  the  straightforward  one  of  a  man  who  had  one 
object  in  view,  and  who  seeks  and  adopts  the  best  measures  to 
secure  its  prompt  execution. 

He  had  previously  sent  a  special  messenger  with  his  speci- 
mens of  ore  and  his  letters,  and  now  that  the  Governor  required 
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to  send  a  special  commisaoner  to  Mexico,  be  attends  to  bis  in- 
terests in  person. 

But  it  is  said  that  he  sent  no  special  messenger.  It  is  said 
that  Lazaro  PiBa  went  witli  him,  and  did  not  go  previously  on 
the  "  Hannah." 

The  statement  on  the  other  side  is,  as  I  suppose,  that  the 
"  Hannah  "  did  not  leave  the  port  of  Monterey  at  the  time  in- 
dicated in  evidence.  This  is  one  of  the  moat  puzzling  subjects 
in  this  whole  case  for  me  to  treat.  I  do  not  understand  the 
pretext  of  the  argnment  to  the  contrary.  I  cannot  make  it  out. 
I  can  clearly  show  to  your  Honors  by  direct  testimony  that  the 
"Hannah"  did  leave  the  port  of  Monterey  at  the  time  we  spe- 
cify. How  is  the  contrai-y  made  out?  I  listened  attentively 
to  the  gentleman  for  two  days,  and  could  not  get  at  what  he 
meant.  I  could  not  make  out  by  what  species  of  ratiocination 
be  hoped  to  satisfy  the  Court  that  all  the  documents  proving 
that  fact  did  not  exist;  that  they  were  all  forged. 
What  is  the  evidence  ? 

At  page  2605,  we  have  two  letters  of  Andres  Castillero, 
written  to  General  Yailejo  in  February  or  March,  1846.  Now, 
unless  General  Yailejo  bad  forged  these  letters,  the  proof  is  there 
complete — that  Lazaro  Pifia  did  leave  the  port  of  Monterey,  and 
that  he  was  sent  from  that  port  by  Castillero  early  in  March, 
What  is  the  proof?  Andres  Castillero  writes  to  General  Yai- 
lejo. Now,  let  your  Honors  read  those  letters ;  look  at  them, 
and  you  will  see  on  the  face  of  the  papers  themselves,  the  in- 
trinsic, absolute  proof  of  their  verity.  You  will  see  from  the 
statement  in  these  letters  that  they  cannot  but  be  true.  They 
refer  to  matters  shown  to  have  connected  both  the  parties  in 
strict  intimacy.  General  Vallejo  explains  that  a  short  time  be- 
fore Andres  Castillero  acted  as  godfather  at  the  christening  of 
one  of  his  children.  Hence  he  is  called  "  compadre,"  a  sacred 
tie  amongst  the  Spanish  population. 

Now  what  does  he  write  to  his  "compadre"?  He  writes  on 
the  2l8t  February,  1846: 

Mission  of  Santa  Claea,  Feb.  21,  1846. 
Colonel  Commander  of  the  Line  of  the  North, 
Don  Mariano  Guadalupe  Vallejo : 
My  Dear  Compadre  :— I  have  the  pleasure  to  transmit  to  you 
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a  letter  from  His  Excellency  the  President,  in  wticli  he  informs 
nie  of  the  reasons  why  the  expedition  should  not  have  come 
here,  but  in  an  official  communication  received  by  Don  Jos^ 
Castro,  be  is  advised  by  the  Ministry  of  War  that  Colonel  Don 
Tanacio  Trieata  had  set  out. 

_  By  the  brigantine  schooner  which  brought  these  communica- 
tions, we  have  received  information  that  the  Republic  is  in  per- 
fect peace.  This  vessel  sails  shortly,  and  will  carry  communi- 
cations of  what  has  occurred  lately. 

Myself  or  PiBa  will  leave  in  it,  or  both  together.  I  am  only 
detained  waiting  the  arrival  of  the  division  which  may  touch 
here  in  a  day  or  two. 

Tell  me  what  commands  you  have  for  the  Capital,  and  I  shall 
execiite  them  faithfully  in  person,  or  order  Piiia  to  do  so,  as 
the  circumstances  may  be. 

Nothing  has  been  done  regarding  the  uniting'of  the  Govern- 
ment to  the  Commandancy-Geueral,  and  this  matter  will  not 
be  decided  until  I  have  an  interview  with  the  Supreme  Gov- 
ernment, or  communicate  with  it. 

Do  not  fail  to  reply  to  this  soon,  and  write  to  me  with  the 
irankness  which  is  congenial  to  you. 

Respects  to  my  comadre,  and  a  kiss  to  my  godson,  and  order 
your  affectionate  compadre  and  obedient  servant, 

Andres  Castillkro. 

On  the  11th  March  he  writes  to  General  Tallejo  : 

Mission-  of  Santa  Clara,  March  11, 1846. 
Colonel  Don  Mariano  Guadalupe  Vallejo: 

My  Dear  Compadre:— In  the  mountain  range  of  the  Gabilan 
oyer  against  the  Natividad,  Captain  J.  C.  Fremont  has  fortified 
hinlself,  and  he  baa  been  joined  by  some  foreigners ;  but  the 
Commandant-General  is  upon  them,  and  I  set  out  immediately 
to  accompany  them.  This  I  advise  you  of  for  your  informa- 
tion. 

Pifla  embarked  on  the  fourth  of  this  month  in  Monterey 
and  was  dispatched  in  perfect  order.  He  will  travel  post  to 
Mexico. 

_  Respects  to  my  comadre  and  family,  and  order  your  affec- 
tionate compadre  and  obedient  servant, 

Andbes  Oastillero. 
P.  S. — Expressions  to  Don  Salvador  and  Don  "Victor. 
"Were  these  letters  forged  in  Mexico  by  Castillero,  and  sent 
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up  liere  for  General  Vallejo  to  swear  to?     So  the  Govern- 
ment's  attorney  would  iDtimatc. 

The  statement  of  General  Yallejo  is  direct  and  positive — that 
he  received  these  letters  in  due  course  from  the  day  of  their 
date.  He  presents  the  originals.  Do  they  contain  the  truth  ? 
How  do  we  prove  that  they  contain  the  truth  ?  We  produce 
the  archives  of  the  United  States  Consul,  and  in  the  letters  of 
the  Consulate  the  fact  is  found  that  the  "Hannah"  did  leave 
at  the  time  we  specify ;  that  Larkin  stopped  her  two  or  three 
days  in  order  to  send  important  letters  by  her ;  that  he  sent  a 
courier  to  meet  her  at  Santa  Barbara  to  take  later  dates ;  and 
that  letters  by  the  "  Hannah"  of  that  date  were  received  in 
Maaatlan. 

Now,  may  it  please  your  Honors,  if  Andres  Castillero  forged 
these  letters,  he  must  have  known  what  was  in  the  Consulate 
archives.  Because  it  does  so  occur  that  this  vessel,  the  "  Han- 
nah," was  intended  to  leave  on  the  4th.  She  was  "  up  "  to 
leave  on  that  day,  and  therefore  it  is,  that  Castillero,  from  Santa 
Clara,  writes  to  General  Vallejo  that  Pina  embarked  on  the 
4th,  and  was  dispatched  in  perfect  order. 

But  the  American  Consul  finds  Fremont  in  a  dangerous  po- 
sition ;  and  discovering  that  Fremont  wanted  to  write  home, 
be  detains  the  "  Hannah"  three  days.  Wl^en  the  Consul's 
memorandum  book  is  brought  into  Court,  which  states  that  the 
"  Hannah"  left  for  Mazatlan  on  the  7th  of  March,  1846,  no 
human  being  could  read  these  several  papers  and  give  any 
other  construction  to  them — always  excepting  the  Government 
counsel- 
There  are  numerous  other  letters  reading  the  same  way. 
The  books  of  the  Consul  are  in  Court. 

[Mr.  Eandolph  objected  to  introducing  as  evidence  any 
portion  of  the  Consul's  books,  except  such  parts  as  were  directly 
proven  at  the  time  the  books  were  introduced  and  sworn  to 
before  the  Commissioner  taking  the  testimony.] 

Me.  Benjamin — The  hook  was  introduced  before  the  Com- 
missioner.    Here  it  is. 

On  page  2660,  I  read  from  Mr.  Swasey's  testimony — 
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Qaes.  7. — Where  did  you  next  go,  and  what  was  your  occu- 
pation 7 

jitis. — I  went  to  Monterey,  where  I  arrived  about  the  last  of 
February  or  first  of  March,  1846,  and  immediately  eogaged 
with  Mr.  Thomas  0.  Larkin  as  his  Consular  clerk. 

Ques.  8 — What  were  your  duties  as  such  ? 

j_ns. — Writing  and  copying  official  and  other  dispatches.  I 
also  kept  some  of  bis  private  books. 

Ques.  9. — Did  he  keep  copies  of  all  his  official  correspond- 
ence ;  if  yea,  in  what  books  were  tbey  kept  ? 

Ans.'-Re  did.  They  were  kept  in  one  book,  entitled  on  the 
back  :  "  Correspondence  with  the  Department  of  State.  Thos. 
0.  Larkin,  Monterey."  Also,  in  another  book,  entitled : 
"Copies  of  Official  Letters.  Thos.  0.  Larkin,  Monterey." 
They  are  large  record  books,  strongly  bound  in  calf.  These 
books  are  now  here  before  me. 

Now  I  say,  as  a  matter  of  law,  that  the  Commissioner  repre- 
sents the  Court  in  receiving  the  testimony,  and  these  are  the 
same  books  which  were  before  him.  The  Consular  archives 
are  brought  into  Court — the  books  were  placed  before  the  Com- 
missioner iirat,  and  now  they  are  here  for  inspection.  The 
witness  swears  that  he  was  the  clerk  who  wrote  in  them,  and 
that  these  are  genuine  Consular  archives.  In  opposition  to 
these  we  have— what  ?  The  denial  of  the  Government.  Pas- 
sages are  read  from  official  documents  of  the  year  1846,  with  a 
view  to  have  your  Honors  draw  the  conclusion  that  these  are 
forged  papers.  And  then  when  the  books  themselves  are 
handed  in  for  inspection,  the  speoial  counsel  for  the  Govern- 
ment gets  up  and  tells  your  Honors  that  the  case  is  closed,  and 
you  must  not  look  at  the  books.  That  is  it.  Shut  your  eyes. 
If  they  can  only  keep  your  eyes  shut  they  can  gain  this  case. 
Don't  look  at  anything.  This  is  perfectly  consistent  with  his 
entire  management  of  this  case.  If  the  Judg^  will  only  shut 
their  eyes,  the  Government  may  possibly  gain  this  case. 

But  we  mean  to  open  this  case  to  full  examination.  We  in- 
tend that  the  Court  shall  see  all.  We  never  yet  feared  the 
closest  scrutiny.  We  never  raised  an  objection  to  tbe  taking 
of  any  testimony.  If  in  the  whole  range  of  facts  existing  upon 
earth  in  the  shape  of  evidence,  there  is  one  which  in  the  judg- 
ment of  the  counsel  militates  against  our  title,  we  say  let  him 
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bring  it  ia  now.  We  never  shut  the  doors.  You  have  got 
the  universe  before  you ;  range  it.  Find  something.  Find,  if 
you  can,  some  one  fact  inconsistent  with  the  genuineness  of  these 
papers,  and  we  give  up  our  case.  That  is  not  alh  We  pro- 
duce volumes  of  Mexican  official  newspapers.  We  first  bring 
them  before  competent  witnesses.  We  prove  them  to  be  gen- 
uine newspapers,  published  in  Mexico.  We  offer  these  vol- 
umes in  evidence.  They  are  Mexican  daily  newspapers  for  the 
year  1846.  This  is  the  "Diario  Oficial."  The  other  volume 
is  a  bound  copy  of  "El  Monitor  Republicano,"  for  the  year  1846. 
We  point  out  to  the  witnesses  ia  these  papers  certain  ex- 
tracts having  reference  to  this  mine.  We  have  them  copied 
into  the  record  for  our  use, 

Mr.  Randolph — That  is  in  evidence ;  the  rest  is  not 

Mr.  Benjamin — Now,  brother  Eandolph  has  spent  two 
days  before  the  Court,  arguing  about  what?  That  it  is  not 
likely,  it  is  not  to  be  believed,  it  is  against  all  human  probabil- 
ity, that  the  "Hannah"  carried  the  dispatches  which  this  gentle- 
man, Pina,  was  to  carry.  Why  ?  Because  the  Mexican  news- 
papers would  have  spoken  of  Fremont's  affairs ;  whereas  they 
only  speak  of  the  mine.  Now  these  newspapers  were  before 
my  brother's  face ;  and  he  esamined  them  with  reference,  of 
course,  to  other  passages  than  those  we  offered  in  evidence,  as 
well  as  in  reference  to  what  we  did  offer — he  himself  offering 
extracts  from  them  in  evidence.  [See  Trans,  pp.  2361  to  2365.] 
We  could  not  copy  the  whole  newspaper  into  this  record.  But 
it  so  happened  that  the  very  pages  from  which  we  copied  our 
statements  about  Andres  Oastillero,  do  contain  the  statements 
about  Fremont. 

[Mb.  Eandolph  objected  to  the  introduction  before  the 
Court  of  any  portion  of  the  Mexican  papers  which  were  not 
displayed  or  referred  to  in  the  Transcript] 

Mr.  Benjamin — That  is  it.  Shut  the  eyes  of  your  Honors, 
and  the  Government  may  gain  this  case, 

Mr,  Randolph — I  do  not  know  of  any  evidence  but  what 
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is  in  the  record.  If  the  elaiinanta  have  any  evidence  outside 
of  the  record,  they  should  have  introduced  it  in  the  proper 
place  and  time.  I  had  no  opportunity  to  examine  these  papers 
after  the  examination  of  them  before  the  Commissioner,  I  had 
to  make  my  argument  on  the  basis  of  what  was  contained  in 
the  record. 

Justice  Hoffman — What  would  you  estimate  the  effect  of 
your  argument  on  this  point  to  he,  if  after  these  assertions  of 
Mr.  Benjamin's  yon  close  the  books  ?  How  is  the  Court  to 
know  that  these  papers  do  not  contain  a  notice  of  the  Fremont 
affair,  if  we  cannot  look  into  them? 

Mr.  Randolph — If  yonr  Honors  please,  I  pointed  to  the 
printed  Transcript,  and  showed  the  evidence  put  into  Court  on 
that  subject.  It  is  to  that  evidence  that  your  Honors  are  eon- 
fined  in  the  trial  of  this  cause ;  when  there  is  no  rule  of  evi- 
dence by  which  I  am  called  upon  to  answer  the  matter  intro- 
duced to  our  notice  for  the  first  time  at  the  present  moment. 

Mr.  Benjamin — If  your  Honors  please,  I  will  read  the  state- 
ments in  this  paper  concerning  Captain  Fremont,  as  a  part  of 
my  speech.  I  anticipated  this  objection.  It  is  in  perfect  ac- 
cordance with  everything  which  has  been  done  by  the  special 
counsel  for  the  Government  here,  and  the  Attorney  General  at 
Washington.  Keep  out  the  evidence,  they  say,  and  we  can 
gain  the  case. 

Mr.  RandoLTH — What  do  we  know  about  what  has  been 
placed  in  those  newspapers  ? 

Mr.  Benjamin — Well,  I  am  now  going  to  read  some  sen- 
tences which  we  have  Jieui(!j/^r^a^/ — since  we  heard  brother 
Randolph's  argument — and  placed  in  this  pretended  Mexican 
newspaper. 

Me.  Eandolph — I  have  little  doubt  about  its  being  a  forgery. 

Mr.  Benjamin — Very  well.  I  will,  with  your  Honors'  per- 
mission, proceed  to  read  this  "forgery'"  as  a  part  of  my  speech. 
Your  Honors  will  have  the  paper  to  examine  hereafter ;  and 
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yon  can  place  such  reliance  upon  tbis  ^^forgery"  as  you  think 
proper,  while  you  are  weighing  my  brother  Eandolph's  argU' 
ment  upon  this  particular  omission  which  we  have  withiu  the 
last  two  days  taken  particular  pains  to  supply. 

Now,  in  the  "  Diario  Oficial "  of  the  oth  of  April,  1846,  is 
the  statement  of  this  arrival  from  California,  and  of  the  Fre- 
mont affair : 

The  Supreme  Government  has  also  received  news  from 
Upper  California,  down  to  the  5th  of  last  month,  and  nothing 
particular  had  occurred  in  that  Department. 

Commandants  Oastro  and  Vallejo  express  themselves  full  of 
enthusiasm  to  defend  that  important  Territory,  and  are  resolved 
to  sustain  it  even  if  the  enemy  should  pass  over  their  dead 
bodies.  Our  hearts  swell  at  noticing  the  noble  enthusiasm  of 
the  Mexicans  who,  at  the  places  of  greatest  risk,  bravely  sus- 
tain the  sacred  rights  of  their  country. 

Now  what  did  my  brother  Randolph  say?  He  said,  "your 
'Republicano'  newspaper,  published  in  the  City  of  Mexico, 
contains  nothing  but  the  forged  story  about  your  quicksilver 
affairs.  All  Mexico  is  represented  as  mad  with  astonishment 
and  joy  about  the  quicksilver  discoveries  iu' California."  Can 
the  Court  believe,  urges  my  learned  brother,  that  they  received 
intelligence  of  nothing  but  the  quicksilver  mine,  when  Fre- 
mont was  here  with  his  flag  flying  on  the  Gavilan?  At  great 
trouble  and  expense  we  procured  these  flies  of  old  Mexican 
newspapers,  placing  such  extracts  in  the  record  as  had  refer- 
ence to  this  mine,  which  we  supposed  was  all  that  was  in  liti- 
gation.' We  had  no  idea  that  Fremont's  expedition  was  in  liti- 
gation before  your  Honors.  But  as  soon  as  it  was  said  by  my 
brother,  that  this  omission  proves  that  the  files  are  not  genuine, 
we  '■'■forged  "  these  volumes  afresh,  and  here  they  are  in  Court, 
or,  at  least,  here  a  small  portion  of  one  of  them  is  in  my  speech. 

The  "  Monitor  Eepublicauo  "  of  the  12th  of  April,  contains 
this  extract  from  the  Tepic  newspaper,  of  which  we  quote  in 
the  record  only  the  first  paragraph,  relating  to  the  discovery  of 
the  mine,  that  being  all  that  concerned  us. 

We  have  now  forged  this  additional  portion,  so  that  your 
Honors  may  be  prepared  to  answer  that  portion  of  brother  Ran- 
dolph's argument  relating  to  the  supposed  omission  to  menlaon 
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Fremont's  expedition.  This  forgery  appears  in  my  argument, 
not  in  the  Transcript. 

After  stating  all  about  the  quicksilver  mine,  this  Mexican 
newspaper  goes  on  to  say : — 

Eecently,  the  greatest  alarm  lias  teen  produced  by  the  entry 
into  the  country  of  a  small  force  of  Americans  under  the  com- 
mand of  Capt.  Fremont,  of  the  Engineers.  The  mihtary  au- 
thorities  of  the  department  were  preparing  themselves  to  iultll 
their  duties  by  driving  these  invaders  out  of  the  limits  of  the 

Ri-  The  copy  of  the  document  which  we  transcribe  (which  has 
been  given  to  us  by  a  respectable  merchant  of  this  place  to 
whom  it  was  sent)  will  inform  our  readers  of  this  remarkable 
event. 

Then  it  copies  a  letter  of  Jos^  Castro,  directed  to  the  Minis- 
ter of  War  and  Marine,  stating  these  facts  ; 

In  my  communication  of  the  5th  current,  I  announced  to  you 
the  arrival  of  a  captain  at  the  head  of  fifty  men,  who  came,  as 
he  said  by  order  of  the  Government  of  the  United  States  to 
survey  the  limits  of  Oregon.  This  person  presented  himself 
at  my  headquarters  some  days  ago,  accompanied  by  two  mdi- 
vidnals,  with  the  object  of  asking  permission  to  procure  pro- 
visions for  his  men  that  he  hud  left  in  the  mountains,  which 
was  given  to  him.  But  two  days  ago  I  was  much  surprised  at 
being  informed  that  this  person  was  only  two  daj  s'  journey 
from  this  place ;  in  consequence,  I  immediately  sent  him  a  com- 
munication, ordering  him,  that  on  the  instant  of  its  receipt  he 
should  put  himself  on  the  march  and  leave  the  department, 
but  I  have  yet  received  no  answer ;  but  in  order  to  make  him 
obey  in  case  of  resistance,  I  sent  out  a  force  to  observe  their 
operations,  and  to-day  I  march  in  person  to  join  it  and  to  see 
that  the  object  is  attained.  The  hurry  with  which  i  undertake 
my  march  does  not  permit  me  to  be  more  difluse,  and  i  beg 
that  vou  will  inform  his  Excellency  the  President,  assuring 
him  that  not  only  shall  the  national  integrity  of  this  depart- 
ment be  defended  with  the  enthusiasm  of  good  Mexicaiis,  but 
those  who  attempt  to  violate  it  will  land  an  impregnable  barrier 
in  the  valor  and  patriotism  of  every  one  oi  the  (Jaliforniaus. 
Receive  the  assurances  of  my  respect,  etc., 
God  and  Liberty.     Monterey,  6th  March. 

Jose  Castko. 
To  the  Minister  of  War  and  Marine. 
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Now,  what  becomes  of  tlie  argument  about  the  "  Haiioah's" 
not  leaving  the  port  of  Monterey,  and  not  reaching  Maaatlan  at 
the  time  we  name  ?  It  appears  that  we  have  not  only  forged  in 
these  papers  an  account  of  the  arrival  by  the  "Hannah  "  of 
important  quicksilver  intelligence,  but  we  have  also  forged  an 
account  of  news  from  Fremont's  expedition,  of  the  latest  dates. 
Of  course  this  is  all  forged  and  fabricated.  Everything  con- 
nected with  this  trip  of  the  "  Hannah  "  is  forged ;  and  I  should 
not  be  surprised  to  hear  that  the  "  Hannah  "  herself  was  forged 
for  the  special  fraudulent  purposes  of  these  claimants. 

[The  Court  took  a  recess  for  half  an  hour.] 


ON     EE-AaSBMBL.IWG, 

Mb.  Eandolph  said : — Before  Mr.  Benjamin  resumes  his 
argument,  I  wish  merely  to  notice  at  this  particular  time  an 
inference  which  might  be  drawn  by  the  Court,  or  intended  to 
be  drawn  by  the  Court,  that  I  was  at  the  time  of  making  my  ar- 
gument acquainted  with  or  cognizant  of  the  rest  of  these  arti- 
cles in  the  newspapers,  but  did  not  candidly  make  my  argu- 
ment on  that  point.  In  answer  to  that,  I  have  to  say,  that  I 
was  unapprised  of  any  such  matter  existing  at  all,  much  less 
as  evidence  in  this  case.  As  to  what  the  fact  may  be,  I  shall 
of  course  make  observations  in  my  own  proper  place.  I  merely 
rise  now  to  disabuse  the  mind  of  the  Court  of  any  such  im- 
m,  accidentally  or  intentionally  conveyed. 


Mr.  Benjamin  said : — I  will  answer  for  my  brother  Ran- 
dolph. Nobody  who  knows  hitn  could  by  any  possibility  sup- 
pose that  he  would  endeavor  to  impose  upon  the  Court.  No 
one  supposes  that  he  would  have  made  use  of  arguments  which 
he  did,  if  he  had  supposed  we  could  overthrow  them  in  the 
manner  we  have  done.  And  that  makes  my  argument  all  the 
stronger,  and  shows  him  and  the  Court  how  dangerous  is  that 
style  of  argument  in  whioh  my  brother  Eandolph  indulges  all 
through  this  case ;  when  he  dwells  upon  certain  prominent  facts 
in  general  history  which  he  supposes  to  be  inconsistent  with  this 


>yGooglc 


particular  ease,  without  giving  us  any  opportunity  of  e: 
tion.  "We  cannot  explain  the  entire  history  of  the  country  in 
this  record.  We  cannot  put  in  our  record  everything  that  oc- 
curred in  Mexico  and  the  United  States  for  ten  years,  but  must 
select  only  that  which  bears  on  this  mine.  And  I  trust  that  my 
brother  Eandolph.  will  see  himself,  that  arguments  which  he 
hourly  drawsfrom  just  such  facts  as  these,  have  no  more  found- 
ation than  the  argument  which  he  sought  to  draw  from  the 
supposed  omission  of  these  papers  to  speak  of  Fremont's  affairs ; 
that  his  whole  fabric  of  similar  arguments  has  just  as  little 
basis  as  the  one  which  has  just  been  destroyed  and  is  now  aban- 
doned, 

Mr.  Eandolph — No,  sir ;  I  abandon  nothing. 

Mb.  Benjamik — Now,  may  it  please  the  Court,  I  take  it  to 
be  a  matter  of  some  consequence,  since  the  question  has  been 
raised,  that  there  shall  be  no  shadow  of  doubt  left  upon  a 
human  mind,  that  the  brig  "  Hannah  "  left  Monterey  at  the 
time  we  name,  that  she  carried  this  correspondence,  and  had 
lazaro  Pina  on  board.     I  have  not  done  with  the  proof. 

The  official  documents  which  Mr.  Eandolph  himself  intro- 
duces, show  the  facts. 

The  facts  are :  that  the  "  Hannah  "  is  to  leave  on  the  4th  of 
March ;  that  the  Consul  detains  her  until  the  7th,  and  then 
sends  correspondence  by  her.  Now,  we  say  that  this  vessel 
stopped  at  Santa  Barbara  on  her  way  down ;  and  we  say,  that 
although  Consul  Larkin  had  written  by  her  before  her  depart- 
ure'from  Monterey,  other  facts  had  occurred  in  the  interval 
■which  rendered  it  necessary  to  dispatch  a  courier  down  to  Santa 
Barbara  to  the  "Hannah,"  and  send  communications  to  the 
American  squadron  at  Mazatlan,  My  brother  Eandolph  has 
read  a  letter  of  the  9th  of  March,  written  by  Consul  Larkin  to 
President  Buchanan,  then  Secretary  of  State.  It  shows  that 
after  the  7th  of  March  Mr.  Larkin  got  frightened  in  relation 
to  Fremont's  position.  On  the  9th,  he  had  intelligence  that  a 
company  were  being  raised  to  proceed  against  Fremont ;  and 
there  was  danger  of  this  American  officer's  being  overwhelmed 
by  the  enemy.     It  was  this  fresh  danger  that  incited  Larkin  to 
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send  couriers  to  Santa  Barbara,  and  to  send  double  couriers  to 
Fremont.  Aad  I  call  upon  brother  Eandolph  to  tell  me  this : 
How  came  Mr,  Larhin  to  know  in  Monterey  iJiat  there  would  be  a 
vessel  at  &inta  Barbara  to  take  his  dispatches  down  to  Mazatlan  P 

Mb.  Eaudolph — He  took  bis  chances. 

Mr.  Benjamin — Pretty  chances.  He  took  his  chances  to 
INTEECEPT  the  vessel  by  bis  messenger,  because  he  knew  that 
the  brig  "  Hannah  "  bad  been  dispatched  three  days  before  from 
Monterey  for  Mazatlan,  intending  to  call  at  Santa  Barbara. 

Do  your  Honors  wact  further  proof?  Look  at  page  3020, 
at  the  leLter  of  Mott,  Talbot  &  Co.,  which  I  read; 

XT.  S.  Portsmouth,  ) 

Port  of  Mazatlan,  1st  April,  1846.  j 
T.  0.  Lareik,  Esq., 

Monterey, 

Dear  Sir :  It  has  been  hinted  to  us  that  this  ship  is  bound  to 
Monterey,  and  although  the  fact  is  doubtful,  we  avail  of  the 
chance  .to  acknowledge  receipt  of  your  much  valued  favors  of 
the  2d,  4th,  and  5th  ult.,  the  former  enclosing  a  remittance  of  a 
Russian  bill  for  $2000  for  account  of  Mr.  A.  B.  Thompson. 

Your  letters  have  this  moment  reached  us  per  "Hannah"  and 
we  are  much  obliged  for  their  contents.  You  were  correct  in 
supposing  that  tlie  destination  of  this  vessel  when  she  sailed 
from  this  was  not  known  to  us.  We  have  only  time  to  return 
you  our  sincere  thanks  for  your  kindness  in  collecting  the  debt 
of  Mr.  ThompsoD,  which  we  frankly  confess  we  had  written  off 
as  lost.  We  are  also  much  obliged  for  the  fruit,  which,  how- 
ever, as  the  Hannah  has  just  anchored,  we  have  not  yet  received. 

N'ow  here  we  have  got  this  fact :  the  arrival  of  the  brig 
"  Hannah"  at  Mazatlan  on  the  1st  of  April,  her  arrival  from 
Monterey,  bringing  down  letters  of  the  2d,  4th  and  5th  of 
March. 

My  brother  says  that  there  is  no  proof  in  this  record  that  the 
"  Hannah "  ever  left  Monterey  from  the  1st  to  the  lOtb  of 
March. 

There  is  Consul  Larkin's  original  book  with  the  entry  of  the 
7th  of  March—"  The  'Hannah'  for  Mazatlan."  Here  is  Mott, 
Talbot  &  Co's  letter,  dated  on  board  the  ship  Portsmouth  on 
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the  1st  of  April,  announcing  the  arrival  of  the  "Hannah  "  at 
Mazatlan,  with  letters  up  to  the  5th ;  and  what  oocura  on  the 
arrival  of  the  "Hannah."  The  "Hannah"  has  just  cast  her 
anchor.  Suddenly  the  intelligence  is  spread  among  the  persons 
on  the  Portsmouth,  that  that  vessel  is  going  up  to  Monterey. 
How  is  this  ?  I'or  what  purpose  is  this  sadden  dispatch  of  the 
Portsmouth  ?  It  is  not  known  publicly.  It  has  been  hinted 
to  Motti  Talbot  &  Co.,  by  some  friendly  ofBcer.  But  this  fact 
is  known  on  shipboard,  and  preparations  arc  at  once  made 
agreeably  to  the  requirements  of  such  a  determination;  and 
in  twenty-one  days  from  the  date  of  the  arrival  of  the  "  Han- 
nah "  at  Mazatlan,  the  Portsmouth  is  in  the  Port  of  Monterey. 
And  the  next  thing  that  we  find  is  a  letter  from  Consul  Lar- 
kin  to  Mr.  Gillespie,  who  is  sent  out  with  confidential  instruc- 
tions. Gillespie  is  there  in  pursuit  of  Fremont,  who  is  on  his 
way  to  Oregon.  Gillespie  goes  in  pursuit  of  Fremont,  and 
brings  him  back.  The  Consul,  in  the  meantime,  writes  and 
sends  a  letter  to  Gillespie,  telling  him  of  the  arrival  of  the 
Portsmouth,  by  reason  of  letters  dispatched  to  the  American 
squadron  at  Mazatlan,  by  the  "  Hannah."  Now,  brother  Ran- 
dolph says  that  the  "  Hannah"  never  left  for  Mazatlan  at  the 
date  we  fix,  and  that  consequently  it  was  not  in  reply  to  any 
letters  sent  by  her  that  the  Portsmouth  made  her  trip  to  Mon- 
terey. You  have  the  entry  of  her  arrival  here  in  the  news- 
paper : 

1st  day  of  April,  American  hermaphrodite  brig  Hannah,  of 
89  tons.  Captain  Benjamin  F,  Thusum,  crew  10  men,  proceed- 
ing from  San  Bias,  5  days'  sail,  in  ballast.  Passengers,  Ansel- 
mo,  Latayada,  and  Gregorlo  Aguirre. 

This  gives  ample  time  for  the  "  Hannah  "  to  leave  Monterey, 
stop  at  Santa  Barbara  and  receive  further  Government  dispatches 
for  the  Portsmouth,  which  secured  the  prompt  dispatch  of  that 
vessel  to  Monterey  for  the  succor  of  Captain  Fremont, 

Now,  let  us  look  at  what  the  Consul  writes  on  April  23d, 
1846,  to  Mr.  Gillespie.  It  will  be  found  on  page  2674^5  of 
Transcript : 
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Consulate  of  the  U.  S.  op  Amebica,  1 
Momere}',  April  2S,  1846.  j 

giR:_Captam  Montgomery,  of  the  "Portsmouth,"  being 
under  sailing  orders  (the  1st  or  2d  instant)  at  Mazatlan,  was 
waiting  for  the  Mexican  Mail,  when  Commodore  Sloat  heard, 

ger  brig  "Hannah,"  of  the  situation  of  Cnptaii)  Fremont  near 
an  Johns,  and  immediately  dispatched  the  ship.  She  was 
twenty-one  days  from  Mazatlan  to  Monterey.  I  send  to  yoa 
four  or  five  New  York,  and  one  Mexican,  newspapers — the 
former  to  5th  February,  the  latter  of  March.  I^  ew  York  pa- 
pers of  Feb.  25  was  in  the  hands  of  the  Commodore.  Captain 
Montgomery  has  not  any  certain  information  of  Mr.  Slidel's 
situation  in  Jalapa,  in  March;  he  savs  that  the  Commandante 
General  of  Mazatlan  had  later  news  by  six  days  than  Commo- 
dore Sloat ;  that  all  Custom-House  and  other  Government  offi- 
cers had  left  Mazatlan,  taking  away  the  archives  and  Govern- 
ment property,  publishing  in  the  streets  that  Commodore  Sioat 
would  in  all  probability  declare  a  state  of  blockade  the  next 
day,  thereby  giving  reasons  to  suppose  they  were  aware  of  the 
cause. 

The  "Portsmouth"  will  remain  here  and  m  San  I'rancisco 
some  weeks,  perhaps  a  month,  according  to  circumstances.  I 
have  (as  my  opinion)  said  to  Setlores  Castro,  Carillo,  and  Val- 
lejo,  that  our  flag  may  fly  here  in  thirty  days.  The  former 
says,  for  his  own  plans,  war  is  preferable  to  peace,  as,  by  war, 
affairs  will  at  once  be  brought  to  a  close,  and  each  one  know 
his  doom.  I  answered,  without  war  he  could  make  certain 
officers,  and  secure  to  himself  and  his  friends  fame,  honor, 
permanent  employ,  and  pay.  He  and  others  know  not  what 
to  do  or  say,  but  wait  advices  from  Mexico,  per  their  Commis- 
sioner, by  "  Don  Quixote."  She  ought  to  be  here  by  the  first 
of  July. 

In  the  meantime,  Andres  Castillero,  on  the  4th  of  April  had 
gone  down  to  Mexico,  as  Commissioner,  on  the  Don  Quixote. 
He  had  left  on  the  4th  of  April.  The  California  local  ofiicers 
were  awaiting  his  return  by  the  Don  Quixote,  which  was  ex- 
pected by  the  1st  of  July,  in  order,  to  determine  what  their  own 
conduct  should  be. 

Now  I  want  your  Honors  to  loot  at  another  little  circum- 
stance, insignificant  perhaps,  but  yet,  when  an  entire  body  of 
papers  and  transactions— as  in  the  present  case— are  stated  to 
be  forged,  when  the  most  trifling  fact  is  denied,  every  little 
particle  of  proof  serves  as  some  guide,   some  indication  by 
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which  you  can  be  enabled  to  arrive  at  a  conclusion  satisfactory 
to  youi-selvcs. 

How  about  Captain  Paty's  testimony?  Let  ua  look  at  it. 
(First  volume  of  the  Transcript,  page  424.) 

Brother  Eandolpli  has  read  from  the  memorandum — "  In- 
formation for  whom  it  may  concern" — annexed  to  CaptainPaty'8 
deposition,  a  statement,  which  he  says  he  took  from  his  wife's 
journal,  of  what  occurred  npon  that  trip ;  and  the  third  entry 
to  be  ibund  on  page  429,  reads : 

Third. — Don  Andres  Castillero  and  his  servant,  or  companion 
("  Lazaro  PiBa"  I  think  was  his  name),  Mrs.  John  Paty,  child 
and  servant,  were  passengers  on  board. 

Now,  may  it  please  the  Court,  this  testimony  of  Captain 
Paty's  was  given  on  the  15th  December,  1857.  The  name  of 
the  servant  in  the  memorandum  is  put  in  with  marks  of  quota- 
tion, and  in  parentheses,  to  indicate  that  it  did  not  come  from 
the  original  memorandum,  but  was  an  impression  npon  his 
memory ;  or,  in  other  words,  he  did  not  here  quote  from  his 
wife's  journal,  but  he  thinlis  that  "  Lazaro  Pina"  was  the  name 
of  Castillero' s  servant.  It  is  placed  separately  from  this  paper; 
evidently  it  is  somelhing  interpolated— no  doubt  in  perfect 
good  faith — by  Captain  Paty.  Having  heard  it  remarked  by 
some  gentleman  interested  in  this  case  in  the  City  of  San  Pran- 
cisco,  that  it  was  important  for  the  Government  to  prove  that 
Castillero  had  a  companion  by  the  name  of  "Lazaro  Pina," 
he  was  induced  to  imagine  that  such  was  the  name  of  a  per- 
son- who  sailed  with  him  as  passenger  ou  the  trip  referred  to. 
They  said  to  him,  "  Didn't  Castillero  have  a  companion  on 
that  trip?"  "Yes,"  he  replied.  "Wasn't  his  name  'Lazaro 
Pifia'?"  Naturally  enough  he  answers,  "Yes,  I  think  that  that 
was  his  name."  This  is  the  whole  story.  The  evidence  of 
it  is  on  the  face  of  the  paper.  It  is  in  the  past  tense,  "  ivas  bis 
name."  Evidently  somebody  had  been  talking  to  Captain 
Paty,  and  had  directed  his  memory  as  to  the  names  of  passen- 
gers, ten  or  twelve  years  ago,  in  this  way.  If  this  memoran- 
dum had  been  a  contemporaneous  entry,  it  seems  to  me  that  it 
would  not  have  expressed  any  uncertainty  as  to  the  name  of 
the  person  in  company  with  Castillero. 
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And  this  is  the  only  evidence,  introduced  by  the  Govern- 
ment, tending  to  shake  the  truth  of  the  circumstances  we 
allege  aa  connected  with  the  whole  of  these  papers  and  Consular 
archives. 

Now,  my  brotlier  Randolph  has  got  something  like  testi- 
mony. I  congratulate  him  on  that,  and  hope  that  he  will  make 
a  proper  use  of  it. 

But  the  sixth  item  of  this  same  memorandum ; 

Sixih.—l  agreed  to  wait  twenty  days  at  Acapoleo  for  Don 
Andres  CastiJlero,  and  after  waiting  until  the  16th  of  May,  I 
heard  that  he  wished  to  meet  nie  at  Mazatlan;  consequently  I 
left  Acapulco  on  the  18th  of  May  for  that  place  and  St.  Bias. 

I  ask  your  Honors  to  remember  that  Castillero's  bargain  witli 
the  Junta  in  the  City  of  Mexico  was,  that  they  should  give  him 
a  draft  on  Mazatlan.  He  had  to  go  there  to  get  his  money, 
He  expected  to  receive  his  money  at  Mazatlan. 

And  here  we  find  the  evidence  furnished  by  the  Covern- 
ment  itself,  in  an  out-of  the-way  place,  in  a  memorandum  of 
Captain  Paty.  Instead  of  waiting  at  Acapulco  for  Castillero, 
as  the  terms  of  his  first  agreement  bound  him  to  do,  he  got  in- 
formation on  the  16th  of  May  from  the  City  of  Mexico  from 
Castillero,  that  the  latter  wanted  him  to  go  to  Mazatlan  to  meet 
him ;  not  to  wait  longer  at  Acapulco.  This  is  in  precise  ac- 
cordance with  the  arrangement  made  by  CastUIero  with  the 
Junta  when  he  did  get  to  Mexico. 

Andres  Castillero  followed  Lazaro  Pina  very  closely.  The 
date  of  the  latter's  arrival  in  Mexico  does  not  appear.  We 
know  this,  that  on  the  13th  of  April  Herrera,  the  President  of 
the  Kepnblic,  communicated  to  the  Junta  extracts  from  two  let- 
ters of  Castillero's,  dated  late  in  February,  1846,  which  he  said 
he  had  just  received  in  relation  to  the  quicksilver  mine  :  and 
we  know  that  Don  Tomas  Moral  received  also  a  letter  dated 
19th  February,  and  we  know  that  specimens  did  reach  the  City 
of  Mexico  early  in  April,  and  were  placed  in  the  Cabinet  of 
Minerals,  and  were  exhibited  to  and  inspected  by  the  profess- 
ors. That  we  do  know.  How  they  got  to  Mexico  it  was  not 
incumbent  upon  us  to  say.  In  order  to  prove  the  genuineoesa 
of  our  title,  it  is  not  incumbent  upon  us  to  prove  every  fact  in 
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regard  to  the  passage  to  and  from  Mexico  of  letters,  documents 
and  minerals  wliich  the  United  States  may  think  proper  to 
question. 

Eeally,  it  appears  to  me  as  if  all  legal  principles  were  in- 
verted in  this  case.  Everything  we  have  done  is  denounced 
as  fraudulent;  and  when  we  produce  documents  and  papers, 
and  witnesses  to  prove  our  title,  the  Government  of  the  United 
States  seems,  ;and  actually  is  disposed,  to  call  upon  us  to  prove 
ttat  forgery  is  an  impossibility.  Not  to  raise  a  doubt  them- 
selves, not  to  prove  themselves  that  anything  is  wrong,  but  we 
are  called  upon  to  prove  that  it  is  absolutely  impoasible  that  any 
of  our  papers  could  be  forged.  Now  that  is  a  hard  burden  to 
place  on  any  man. 

I  do  not  kiiow  how  far  the  art  of  the  forger  has  gone.  I  can- 
not tell  what  can  or  what  can  not  be  done  by  accomplished 
forgers.  I  only  know  that  we  prove  these  documents  to  be 
true.  Whether  tliey  could  have  been  forged  by  accomplished 
forgers  I  do  not  know,  I  cannot  tell.  Certainly  it  is  no  part  of 
my  duty  to  prove  that  it  would  have  been  an  impossibility  to 
have  forged  them. 

Now  Andres  Gastillero  had  reached  Mexico,  and  commenced 
a  series  of  communications  with  the  officers  of  the  Government. 
But,  says  brother  Eandolph,  he  did  not  get  there  until  the  6th 
of  May.  "Well,  the  argument  upon  that  point  was  very  much 
like  the  argument  upon  all  the  other  poinfe,— in  relation,  for  in- 
stance, to  the  Fremont  news  not  reaching  Mexico  until  the  5th  or 
6tb  of  April.  Because  an  evening  paper  in  the  City  of  Mexico 
on  4,he  6th  of  May,  inserts  in  its  issue,  at  the  last  moment  before 
going  to  press,  a  statement  that  the  Supreme  Grovernment  had 
received  news  from  Upper  California ;  because  that  evening 
paper  did  not  receive,  or  did  not  publish  that  news  till  the  6th 
May,  my  brother  Randolph  argues,  as  if  he  was  perfectly  cer- 
tain of  it,  that  Andres  Oastillero  did  not  arrive  til!  that  date — 
that  he  did  not  arrive  in  the  City  of  Mexico  until  that  paper 
got  that  news.  Now  I  would  have  drawn  just  the  opposite 
conclusion.  I  would  have  supposed  that  a  messenger  sent  by 
the  Governor  of  California  to  the  President  of  Mexico  with 
special  dispatches,  would  not  first  run  to  the  office  of  an  evening 
newspaper  and  tell  its  editor  what  tidings  he  had  brought,  be- 
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fore  even  going  to  see  the  President.  I  should  suppose  that 
the  first  thing  which  he  would  do  would  be  to  call  upon  the 
President  of  the  Republic,  or  the  Minister  to  whom  hia  dis- 
patches were  addressed,  and  give  his  dispatches  ;  and  that  after 
they  had  examined  the  dispatches,  and  consulted  in  relation  to 
their  contents,  they  would  allow  the  dispatches  to  be  piiblished, 
or  not,  as  they  might  judge  best  for  the  interests  of  the  coun- 
try. But  it  did  not  occur  to  me,  that  because  the  evening 
paper  did  not  have  this  news  before  the  6th  May,  therefore  it 
was  impossible  that  Caatillero  should  have  arrived  in  Mexico 
before  that  day.  I  am  willing  to  leave  that  point  of  inference 
to  your  Honors.  I  do  not  think  that  it  is  worth  spending 
breath  upon. 

We  find  commuoications  in  relation  to  Andres  Castillero  on 
the  5th  of  May.  That  we  know.  We  are  therefore  authorized 
in  saying  that  he  arrived  on  the  5th  of  May. 

And  here  let  me  comment  on  a  scries  of  papers  obtained 
from  Mexico,  which  are  most  remarkable.  We  have  again  to 
thank  brother  Eandolph  for  a  most  important  piece  of  evidence. 
We  had  sent  to  Mexico  to  obtain  from  the  different  public 
offices,  copies  of  the  proceedings  in  those  offices  in  relation  to 
this  mine. 

We  applied  to  the  Junta  de  I'omento  for  a  copy  of  the 
eapediente  there.  We  applied  to  the  Faculty  of  the  College  for 
a  copy  of  their  proceedings  relative  to  the  assay  of  this  mineral ; 
and  what  the  result  was,  and  the  richness  of  the  ore,  was  spread 
before  your  Honors.  We  applied  to  the  Ministry  of  Justice, 
and  all-  that  appeared  in  this  connection  in  its  archives  is 
brought  here.  We  applied  to  the  Minister  of  Eelations,  and 
obtained  a  record  of  the  espediente  existing  in  that  ofSce  in 
relation  to  this  matter ;  and  here  we  rested  our  c^e. 

But  brother  Randolph's  acuteness  put  us  upon  a  new  track,, 
inoculated  as  with  a  new  and  valuable  idea— just  as  he  cross- 
examined  Chard,  and  proved  that  he  was  a  native  of  New 
York— thus  making  his  testimony  exactly  tally  with  the  Con- 
sular archives.  It  was  brother  Randolph's  acuteness  that  put 
this  question  to  the  witness  [Couto] :  "  You  say  that  all  these 
things  were  done  by  the  Junta  ?"  "  I  do."  "  You  know  that 
they  were  done  by  them?"     "  I  do." 
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Q.  173.  "Was  tliere  any  recoi'd  kept  of  the  discussions  of  the 
Junta  on  the  subject  of  such  applications  ? 

A.  173.  The  result  of  each  day's  deliberations  was  written 
down  in  a  book,  and  signed  by  the  gentlemen  of  the  Junta. 
This  record  was  called  the  book  of  the  Adas. 

Q.  174.  Where  ia  that  book  now  ? 

A.  174.  In  my  possession,  in  the  office  in  Mexico.  Those 
books  are  not  allowed  to  leave  the  office. 

Q.  175.  Were  not  the  final  resolutions  of  the  Junta  on  the 
subject  of  any  application  extended  more  formally  than  in  tlie 
book  of  the  Acta,  or  journal  of  their  proceedings,  to  which  you 
have  referred  ? 

A.  175.  This  book  of  the  Acta  is  a  formal  record.  The  first 
and  last  sheets  in  the  book  are  stamped.  The  book  is  stamped 
in  the  stamp-paper  office,  and  the  pages  are  all  numbered  in 
that  office  before  it  is  stamped,  so  that  it  is  the  same  as  if  each 
leaf  was  stamped.  The  same  amount  of  fees  were  paid  to  the 
stamp  office  as  if  each  leaf  were  stamped.  The  Adminiatrador 
depapel  SeUado  certifies  on  the  first  page  of  the  book  tlie  num- 
ber of  pages  in  it.  This  book  undergoes  all  this  preparation 
before  it  is  used  by  the  Junta. 

Q.  176.  Is  this  the  only  book  in  which  the  final  resolutions 
of  the  Junta  are  recorded  ? 

A.  176.  Yes. 

Q.  188.  Have  you  brought  with  you  a  copy  of  the  Adas  of 
the  Junta  in  reference  to  the  application  of  Andres  Oastillero  ? 

A.  188.  I  have  not. 

Q.  189.  Why  did  you  not  bring  a  copy  of  the  Acta  of  the 
Junta  upon  his  petition,  that  being  as  you  have  said,  a  mode  by 
which  the  Junta  executed  contracts  and  assumed  obligations  ? 

A.  189.  Because  my  business  here  was  only  to  prove  my 
own  signatures,  and  to  prove  that  tlie  dates  upon  the  docu- 
ments in  the  expediente  of  which  I  have  spoken,  were  the  true 
dates  of  those  papers,  and  to  prove  that  they  had  been  in  my 
custody.     I  had  nothing  to  do  with  any  other  matters. 

.  Now,  brother  Eandolph  has  got  us.  We  have  been  keeping 
back  all  these  aotas,  which  would  demonstrate  that  the  whole 
of  our  papers  were  forged,  fabricated,  simulated,  etc. 

But  we  send  to  Mexico,  and  we  find  not  only  the  minutes 
of  the  Junta,  but  the  original  rough  draft  of  the  minutes,  as 
taken  down  in  bnef,  whilst  the  Junta  was  in  session ;  and 
we  bring  up  traced  copies  of  these  original  borradores,  and 
traced  copies  of  the  clean  copies  drawn  from  them.     These 
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copies  of  tlie  actas  and  minutea  contain  tlie  entire  proceedings 
relating  to  the  Mining  Body  of  Mexico;  contain  thousands  of 
facts  and  names,  embodying  all  the  doings  of  that  office,  and 
afford  a  complete  picture  of  the  whole  mining  business  of 
Mexico  at  that  time.  We  have  here  every  possible  indication 
which  any  human  being  could  desire  of  the  accuracy  of  all  our 
statements  in  regard  to  the  acts  of  the  Mining  Junta.  Take 
up  any  one  item  in  these  thousands  of  statements.  Here  is  a 
■whole  year's  business  of  the  mining  body,  their  proceedings 
day  after  day  and  hour  after  hour.  Every  two  or  three  days, 
everything  that  has  been  done  during  the  two  or  three  days 
previous,  is  entered  carefully  into  a  well-written  volume,  in. 
order  that  the  record  may  remain.  We  have  done  in  this 
instance  just  what  we  did  in  reference  to  these  newspapers. 
We  have  brought  in  files  of  the  public  newspapers  of  the  day. 
You  say  that  they  are  not  true ;  that  we  have  forged  entries ; 
that  we  have  forged  proofs  in  them  which  the  true  papers  do 
not  contain.  We  have  brought  in  these  entire  files  of  papers 
which  prove  and  vindicate  themselves.  We  anticipated  these 
charges.  We  bring  in  these  minutes  as  we  brought  in  the 
papers,  and  we  challenge  you  to  prove  one  single  fact  in  them 
to  be  untrue.  You  have  not  brought  a  witness  to  disprove  a 
single  fact  in  them.  If  the  newspapers  are  forged,  can't  you 
get  a  true  copy  ?  If  this  official  newspaper  is  forged,  we  say, 
bring  in  a  true  copy.  I'hen  we  will  give  wp  the  case.  The 
whole  raining  proceedings  of  the  Republic  for  fifteen  mouths 
are  thrown  open  to  yon.  Prove  one  statement  forged ;  prove 
one  single  entry  forged  by  us  and  we  give  up  the  case.  You 
have  had  years  to  do  it  in. 

Mr.  Randolph — These  papers  don't  belong  to  me, 

Mr,  Benjamin — Don't  belong  to  you?  No.  They  were 
offered  in  evidence.  They  are  produced ;  the  dates  are  given ; 
the  full  record  is  there. 

Mr.  Randoi-ph — We  don't  keep  them. 

Mr.  Benjamin — No ;  but  mark  what  you  do  have.  The 
Department  of  State  has  duplicates  of  them.     The  Depart- 
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ment  of  State  at  "Washington  keeps  the  official  newspapers  of 
all  nations  witli  which  we  hold  any  relations.  Now,  prove 
that  we  have  forged  or  interpolatedone  solitary  newspaper  item, 
and  we  give  up  tlie  case.  You  have  got  the  evidence.  You 
can  prove  that  we  are  forgers,  and  drive  us  out  of  Court  in 
shame.  Make  us  hang  our  heads  for  our  attempt  to  impose 
upon  this  Court.  You  can  do  it  with  the  greatest  possible 
ease  if  your  charge  is  true. 

They  offer  no  evidence  on  these  points.  They  offer  no 
proofs  in  this  connection.  And  it  is  because  all  the  evidence 
proves  the  charges  unfounded,  that  we  have  this  regular,  per- 
sistent determination  that  your  Honors  shall  see  nothing  that 
they  can  keep  from  your  view. 

Hence  the  refusal  at  Washington,  when  we  urged  the  au- 
thorities there  to  send  down  their  own  officers  to  Mexico  at 
our  own  expense  to  examine  the  archives  and  witnesses  there. 
Let  them  look  at  the  records.  If  you  do  not  feel  authorized  to 
draw  on  the  Treasury  for  such  an  object,  here  is  the  money  to 
pay  for  all  expenses.  Name  anybody  you  please.  Let  them 
go  down  to  Mexico,  investigate,  and  come  back  and  make 
their  report.  Take  any  men  you  choose.  Send  down  such 
men  as  you  sent  before — such  men  as  Henry  May.  Let  them 
search  the  entire  archives.  Give  tbem  avnple  time  and  oppor- 
tunity. 

Now,  we  say  to  you,  Mr.  Black,  if  your  object  is  to  do 
justice— if  you  uphold  in  your  office  those  traditions  of  the 
honorable  men  who  have  occupied  your  seat  before  you— if  you 
have  any  regard  for  the  memory  of  the  Wirts,  the  Legares,  the 
Berriens  and  the  Johnsons,  who  have  illustrated  that  office — 
pursue  their  example.  Send  out  intelligent,  skillful,  scrutiniz- 
ing, honest  men  to  examine  into  the  truth  of  this  whole  busi- 
ness, and  if  they  satisfy  themselves  that  our  titles  arc  forged, 
then  we  will  admit  that  we  are  in  the  wrong,  and  we  will  do 
what  we  can  to  repair  the  injuries  we  have  inflicted  upon  the 
just  owners  of  this  property.  But  Black  exclaims,  "No;  /know 
that  you  are  forgers,  and/will  not  agree  to  your  bringing  any 
evidence  into  Court."  "  Then  yon  won't  senddown  a  commis- 
sion to  look  into  this  matter?"  "No."  Well,  we  will  do  one 
thing ;  there  is  one  thing  remaining  which  we  can  do.    We  think 


>yGooglc 


49 

that  under  the  law  we  have  the  right  to  take  testimony  in 
Mexico  before  the  United  States  Consah  Wc  are  going  to 
take  our  witnesses  before  the  Oonsul,  and  we  give  notice  to 
jou  what  examinations  we  propose  to  make;  so  if  you  choose 
to  take  any  steps  by  way  of  cross  examining  the  witnesses,  or 
introducing  evidence  of  your  own,  here  you  have  an  equal  op- 
portunity with  us.  The  names  of  our  witnesses  are  given. 
What  is  the  answer  to  that  ? 

The  Attorney  General  runs  post-haste  to  Secretary  Cass,  and 
gets  him  to  issue  an  order  to  the  United  States  Consul  at  Mexico 
to  take  no  testimony  for  us.  That  is  in  the  record.  That  is 
the  way  our  Government  does  justice ;  with  the  plighted  faith 
of  the  Nation,  published  to  the  world,  that  it  would  respect 
California  titles. 

Now,  may  it  please  the  Court,  these  documents,  these  archives, 
are  sworn  to  by  witnesses  by  the  dozen.  Men  have  been 
brought  up  here  from  the  City  of  Mexico,  of  high  position. 
It  has  cost  a  great  deal  of  money.  My  brother  can  make  any 
thing  from  that  admission  which  he  pleases.  We  have  been 
compelled  to  charter  a  steamer  for  the  work.  We  have  been 
compelled  to  send  down  agents  upon  her  to  Mexico.  We  have 
been  compelled  to  get  brother  Billings  to  go  down  to  Mexico 
and  induce  some  of  these  officers  to  come  up  here  and  give  us 
their  testimony.     He  succeeded  in  his  mission. 

These  men  were  not  coming  to  a  distant  country  without 
some  indemnity,  and  no  sensible  persons  would  ask  them  to  do 
so  for  utter  strangers.  They  could  not  afford  to  leave  their 
business  and  come  up  here  on  a  chance  of  payment  for  their 
trouble  and  losses,  or  for  a  trifling  consideration. 

But  there  is  one  of  these  men  who  would  not  receive  any 
indemnity,  and  to  him  I  will  again  refer.  All  the  rest  were 
examined  by  us  on  this  point,  and  they  stated  that  they  had 
received  money  for  coming  up  and  giving  in  their  testimony, 
and  made  no  secret  of  the  amount. 

Who  were  they  that  came  up  from  the  City  of  Mexico  ? 

Manuel  Couto.  He  was  Secretary  of  the  Administration  of 
the  Mining  Fund. 

The  next  man  is  Jos^  M.  Bassoco,  a  member  of  this  Mining 
Junta  that  made  these  very  bargains  with  Castillero  which  we 
4 


>yGooglc 


50 

allege.  He  was  not  a  Government  official.  He  was  elected  by 
tbe  creditors  of  the  Mining  Fund  to  sit  in  that  Junta  and  watch 
their  interests.  He  represented  $5,000,000  of  the  creditors  of 
the  Junta. 

The  next  man  is  Bias  Balcarcel,  Director  of  the  Mining 
College. 

The  nest  man  is  Antonio  del  Castillo,  Professor  of  Mine- 
ralogy, who  divided  out  the  specimens  into  different  depart- 
ments, and  marked  them.  And  this  witness  testified  to  the 
intense  interest  with  which  these  specimens  were  received  and 
examined. 

Then  comes  Yrisarri,  Fifth  Clerk  in  the  Ministry  of  Justice. 
Brother  -Randolph  sneers  at  this  witness,  as  "only  a  clerk." 
Clerks  can't  tell  the  truth.  He  is  only  a  clerk,  the  same  as  any 
clerk  in  one  of  the  Federal  Department,  he  says.  Are  our 
Department  Clerks  here  incompetent  to  tell  the  truth  ?  Does 
the  fact  that  they  are  clerks  effect  their  credibility  ? 

Who  else  will  you  prefer  to  bring  up  to  testify  to  a  certain 
writing,  rather  than  the  man  himself  who  did  the  writing? 

Here  is  Mariano  Mitanda,  a  former  Clerk  in  the  Ministry  of 
Justice.  Here  is  Velasco,  Clerk  in  the  State  Department.  Then 
here  is  Castillo  Lanzas,  Minister  of  Foreign  Eelations.  Then 
here  is  Jos^  Maria  Lafragua,  Minister  of  Foreign  Eelations,  who 
made  a  report  in  1846,  speaking  distinctly  of  the  matters  now 
in  controversy.  Then  here  is  Francisco  Villalon,  Notary  Pub- 
lic, who  put  his  signature  and  seal  to  a  large  number  of  the 
instruments  introduced  in  this  record  from  Mexico. 

Flvery  official  in  the  City  of  Mexico,  whom  we  thought  could 
be  of  use  in  explaining  and  verifying  any  of  our  papers,  was 
brought  up  here  and  examined  before  the  Court — and,  need  I 
say  it,  cross-examined.  These  cross-examinations  are  a  part 
of  the  judicial  history  of  the  country — a  remaikable  portion. 
Upon  that  cross-examination  I  may  have  something  hereafter 
to  say.  It  is  something  totally  unprecedented  in  the  whole 
history  of  jurisprudence.  Six  or  seven  hundred  questions  to 
one  witness  are  what  is  termed,  in  familiar  language,  a  mere  flea- 
bite.  That  constitutes  a  mere  commencement.  Every  possible 
thing  which  human  ingenuity  could  devise,  in  the  shape  of  a 
cross-question  in  such  a  case,  is  brought  up  and  propounded. 
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Men  are  not  only  asked  their  age  and  birth-place  ;  their  entire 
domestic  relations  are  inquired  into.  They  are  asked  where 
they  went  to  school,  who  were  their  school-mates  and  sclwol- 


They  are  asked  whether  they  are  the  men  they  profess  to  be, 
and  if  they  have  brought  proof  of  their  own  identity  ! 

Castillo  Lanzas  is  called  upon  tie  stand.  My  brother  Ran- 
dolph asks  him  :  Who  are  you  ?  What  is  your  name  ?  Can 
you  prove  that  you  are  the  person  you  say  you  are '! 

Well,  I  am  Castillo  Lanzas,  is  the  reply.  Mr.  Buchanan 
knows  me.  I  knew  the  whole  diplomatic  corps  in  London, 
when  he  and  I  were  there  together.  It  did  not  suggest  itself  to 
me  to  come  here  with  certificates  of  identity.  "Who  knows 
you  here  ?"  inquired  brother  Randolph.  "  I  think  that 
there  is  a  gentleman  here  by  the  name  of  Aree,  who  keeps  a 
tobacco  store,  who  knows  ine,  and  to  whom  I  gave  a  passport 
in  Ijondon." 

"  Well,"  says  brother  Randolph,  "  I  give  you  permission  to 
summon  this  witness,  in  order  to  prove  that  you  are  Castillo 
Lanzas."  Now,  my  friend  Mr.  Peachy  plays  rather  a  scurvy 
trick.  Brother  Peachy  pretended  that  he  was  very  apprehen- 
sive that  Castillo  Lanzas  would  be  proven  to  be  not  Castillo 
Lanzas.  At  least  I  take  this  to  be  so,  for  he  objected  very 
strenuottsly.  Brother  Peachy  would  not  allow  of  the  intro- 
duction of  this  tobacconist  on  the  stand.  Brother  Randolph 
then  insisted  upon  his  own  right  to  bring  him  forward,  and 
summons  him  in  behalf  of  the  United  States.  Well,  in  comes 
Mr.  Ar5e.  Castillo  Lanzas  is  pointed  at,  and  the  question  is 
put:  "Do  you  know  that  man?"  "Yes."  "Who  is  he?" 
"That  is  Castillo  Lanzas."  "Where  did  you  know  him?" 
"I  knew  him  in  London,  He  was  Mexican  Minister  there." 
"  Well,  now,"  exclaims  brother  Randolph,  "  who  are  you,  sir  ? 
Who  knows  you?"  That  is  the  question  next  put  to  the 
witness. 

[The  Marshal  had  to  call  "order"  in  Court,  the  laughter  and 
demonstrations  of  applause  being  very  loud.] 

The  moment  the  man  said  that  he  knew  Castillo  Lanzas, 
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brother  Randolph  wants  to  know  who  knows  the  witness  that 
he  himsalf  had  summoned  I 

Now,  may  it  please  the  Court,  I  will  do  my  brother  Ran- 
dolph the  justice  to  say,  that  toward  the  close  of  the  examin- 
ation, the  mild  conduct,  the  gentlemanly  bearing,  the  evident 
respectability  of  the  witness  upon  the  stand,  was  such  that  my 
brother  became  somewhat  repentant  of  the  mode  in  which  he 
had  conducted  the  examination;  and  he  testified  his  admiration 
of  the  witness  and  his  respect  for  his  character,  by  asking  him 
for  his  photograph,  and  has  his  thanlcsfor  the  portrait  carefully 
recorded  in  the  Transcript. 

Now,  there  is  Castillo  Lanzas.  I  suppose  we  have  afforded 
sufacient  proof  of  his  identity.  Mr.  Head,  who  likewise  was 
called  by  Mr.  Randolph,  knew  him  at  the  Mansion  House, 
Philadelphia.     He  remembered  Castillo  Lanzas. 

"But,"  says  Randolph,  "Who  knows  you,  sir?  Who  are 
you  ?"  I  presume  that  the  result  of  all  this  must  have  been 
that  my  brother  Randolph  became  satisfied  of  Castillo  Lanzas' 
identity. 

Mb.  Randolph — No  ;  I  am  in  doubt  yet. 

Mr.  Benjamin— You  don't  believe  it  yet  1  May  it  please 
the  Court,  my  brother  still  remains  iu  doubt  on  that  point ! ! 

Well,  may  it  please  the  Court,  so  it  happens  with  all  the  rest 
of  our  witnesses. 

This  large  body  of  unimpeaehed  witnesses,  men  peculiarly 
corapetent  to  testify  in  this  ease,  against  whom  not  a  solitary 
word  of  reproach  has  been  produced,  have  sworn  that  these 
papers  are  genuine,  written  by  themselves,  and  bearing  the 
date  at  which  they  were  actually  made. 

How  are  all  these  witnesses  disposed  of  ?  Brother  Randolph 
disposes  of  them  with  the  facility  peculiar  to  himself:  "I  say 
that  these  papers  are  all  forgeries,  and  every  one  of  your  wit- 
nesses is  a  perjurer."  That  disposes  of  them  effectually.  Not 
a  syllable  in  the  evidence,  not  a  syllable  in  the  Transcript, 
going  to  show  that  any  one  of  these  gentlemen  is  capable  of 
telling  a  falsehood ;  but  the  whole  of  them  are  disposed  of  by 
a  single  statement  to  your  Honors— that  they  are  all  perjurers, 
and  that  all  they  have  sworn  to  are  forgeries. 
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Now,  amongst  these  witnesses  there  was  one  old  man  whom 
I  have  never  seen,  but  who  has  been  spoken  of  to  me  with 
affection  and  veneration  by  gentlemen  in  no  way  connected 
with  these  claimants'  interests,  who  made  the  old  gentleman's 
acquaintance  while  he  was  in  San  Francisco. 

Francisco  Martinez  Negrete  has  been  represented  to  me,  by 
gentlemen  outside  of  this  case,  who  Isnow  him  as  a  model  of  a 
Caatilian  merchant  of  old,  as  a  man  above  suspicion  or  taint 
of  reproach  ;  as  a  man  whose  every  action  was  always  open  as 
the  day;  who,  to  save  the  life  of  himself,  or  the  lives  of  the 
members  of  his  family,  would  not  utter  a  syllable  of  falsehood. 
This  man,  in  1845,  was  a  merchant  in  Guadalajara ;  he  is  yet 
living  in  the  same  place,  in  his  sixty-second  year,  Mr.  Peachy 
received  a  letter  from  him  a  few  days  ago,  which  he  was  kind 
enough  to  show  to  me. 

In  1846,  owing  to  some  circumstances  disclosed  in  the  record, 
he  was  in  the  City  of  Mexico.  He  was  an  old  correspondent 
of  Alexander  Forbes  of  Tepic.  Alexander  Forbes  of  Tepic, 
had  just  made  a  bargain  with  McNamara,  the  agent  of  the 
owner  of  the  mine,  that  he  would  supply  .this  mine  for  sixteen 
years  on  certain  terms.  Forbes  writes  to  Negrete  in  the  City 
of  Mexico,  informing  him  that  he  wishes  to  buy  some  mining 
shares,  and  begs  him  to  act  as  bis  agent. 

Negrete  and  Eustace  Barron  were  old  friends,  and  when  in 
the  year  1858  or  1859  Eustace  Barron,  in  the  City  of  Mexico, 
was  on  his  dying  bed,  Francisco  Negrete,  being  then  in  the 
City  of  Mexico,  was  requested  by  him  to  go  up  to  San  Fran- 
cisco, and  vindicate  the  character  of  his  old  friend,  by  proving 
that  he  himself  bought  these  barras  from  Castillero  in  Mexico, 
in  December,  1846 ;  that  he  paid  for  them  then ;  that  he  re- 
ceived the  two-league  grant,  and  forwarded  it  to  Tepic;  and 
to  produce  such  evidence  as  was  in  his  power  to  vindicate 
Eustace  Barron  from  the  aspersions  thrown  upon  his  character 
in  the  Courts  of  California.  And  it  was  because  Eustace  Barron 
was  dying  that  Negrete  promised  to  do  this.  He  died,  and  that 
Oastilian  merchant  complied  with  his  pledged  word,  and  did 
come  up  to  this  city  to  give  his  testimony  in  this  case.  And 
it  was  because  he  was  performing  a  friendly  service,  acting 
from  his  love  and  affection  to  a  dying  friend,  that  he  agreed 
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to  make  this  joTirney,  and  give  his  vindicating  evidence  at  great 
personal  inconvenience  and  without  pay  or  reward. 

He  is  asked,  "  What  did  you  get  for  coming  up  here?"  "I 
got  nothing,"  was  the  reply,  "  If  anything  had  been  offered 
me,  I  would  not  have  come."  He  did  not  come  up  here  as  a 
matter  of  business.  He  came  here  as  a  matter  of  duty  to  a  dying 
friend,  whose  character  had  been  aspersed,  and  whose  last  hours 
were  embittered  by  charges  of  fraud  brought  against  him. 
And  this  dying  man  told  his  son  to  spend  the  last  dollar  of 
their  fortune,  and  never  to  compromise  this  case  until  his 
memory  was  cleared  from  these  foul  assaults;  and  it  is  for 
that  reason  that  no  compromise  has  ever  been  made.  All  the 
wealth  that  was  left  by  Eustace  Barron,  and  it  is  large,  will  be 
expended  in  this  case  until  his  character  is  vindicated.  Many 
offers  have  been  made  to  buy  us  out,  and  proposals  made  to 
secure  the  withdrawal  of  the  injunction  by  compromises.  All 
these  efforts  have  been  made.  All  propositions  for  compromise 
are  useless  and  idle.  We  expect  and  ask  for  nothing  but  justice 
from  your  Honors. 

And  now  we  say  that  we  repel  this  charge  of  fraud  made 
by  a  body  of  speculators  who  have  succeeded  in  deceiving  the 
Attorney  General  of  the  United  States,  and  cause  him  to  issue 
some  of  the  most  extraordinary  productions  that  ever  emanated 
from  any  public  officer;  bringing  the  whole  power  of  the 
Government  to  bear  against  the  claimants  ;  suppressing,  so  far 
as  lay  in  his  power,  all  testimony  which  was  suspected  to  be 
of  a  tendency  favorable  to  our  interests.  We  repel  the  charge 
and- defy  the  proof.  Finally,  at  a  cost  of  nearly  $200,000,  we 
have  obtained  the  evidence  in  this  case  now  before  the  Court ; 
and  this  we  never  could  have  done  if  we  had  not  had  large 
means  wherewith  to  bear  up  against  the  whole  power  of  the 
Government.  Against  persons  of  only  moderate  means,  this 
vile  conspiracy  against  rights  would  have  succeeded. 

Well,  all  these  witnesses  come  up  here ;  and  amongst  them 
is  old  Francisco  Martinez  Negrete.  Here  we  had  in  our  pos- 
session the  letters  which  he  had  written  to  Alexander  Forbes, 
in  1846.  Alexander  Forbes  left  their  correspondence  behind 
him  in  Tepic,  when  he  departed  for  England,  He  is  now  in 
England,  eighty  odd  years  of  age.    These  letters  were  produced 
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here.  Negrete  at  once  recognized  them  as  the  letters  written 
at  the  time  at  whicH  they  are  dated.  He  gives  his  testimony 
calmly  and  consistently  from  the  beginning  to  the  end.  The 
whole  of  his  transactions  with  Andres  Caatillero  are  spread 
before  the  Court.  Castillero'a  first  letter  is  received.  He  offers 
Negrete  two  shares  for  himself.  His  reply  is,  that  he  don't 
wish  to  go  into  the  mining  speculations.  This  prudent  old 
merchant  had  never  done  anything  bat  attend  to  his  mercan- 
tile business,  and  the  idea  which  he  entertained  of  engaging  in 
carrying  on  Mexican  mines  was,  naturally  enough,  that  it  was 
liiie  throwing  a  fortune  into  a  bottomless  pit.  He  could  not 
believe  that  anything  was  to  be  realized  from  this  mine.  To 
use  bis  own  very  expressive  language,  "  his  very  flesh  q^uaked  " 
at  the  thought  of  a  mine. 

Now  I  want  to  refer  your  Honors  to  the  letters  of  Negrete, 
which  give  a  picture  of  what  occurred  in  Mexico  at  the  time  of 
this  purchase. 

I  do  not  intend  to  detain  you  by  reading  largely  from  the 
deposition  of  Negrete.  I  merely  wish  to  read  his  letters,  pro- 
duced here  in  the  original,  and  inq^uire  if,  from  their  bare  in- 
spection, they  do  not  in  themselves  rebut  the  possibility  of 
forgery.  Indeed,  the  pretense  that  they  are  forged  is  not  in 
the  record.     Only  my  brother  Randolph  says  they  are  forged. 

I  will  read  from  pages  2484^-5-6-7.  The  first  things  that 
we  have  are  three  cheeks.  Negrete  procures  them  from  his 
banker  iu  Mexico,  and  brings  them  up  with  him.  Here  is  the 
first  check : 

Senor  Don  DoNATO  Manteeola: 

Mexico,  December  18,  1846. 
My  Esteemed  Friend :  I  beg  of  you  to  deliver  to  Don  An- 
dres Oastillero  the  sum  of  four  thousand  dollars,  for  account  of 
D.  Alexander  Forbes,  charging  the  same  to  the  account  of  your 
sincere  friend. 

Feancisco  Martinez  Negrete. 

Eeceived — Andres  Oastillero. 

At  the  bottom  of  this  check  we  read  "Eeceived — Andres 
Oastillero."     There  is  the  payment.     This  comes  out  of  the 
t's  vaults.     Check  No.  2  reads : 
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SeEor  Don  Donato  Manteeola  : 

Mexico,  DecemlDer  22,  1846, 
My  Esteemed  Friend :  I  beg  of  jou  to  deliver  to  Sefior  Don 
Nasario  Fuentes  the  sum  of  one  hundred  and  thirty-seven 
dollars  and  twenty-five  cents,  for  account  of  the  Sres.  Barron, 
Forbes  &  Co.,  charging  the  same  to  the  account  of  your  sincere 
friend. 

Francisco  Martinez  Negrete. 

Eeceived  on  tlie  above  date — Nasario  Fuentes, 

We  read  at  the  bottom  of  this :  Eeceived  on  the  above  date, 
"  Nasario  Fuentes." 

There  is  the  order  on  the  banter  to  pay  the  Notary  bis  fees 
for  drawing  up  the  papers;  and  this  paper  aJso  he  procures 
direct  from  the  banker's  vaults. 

Again,  on  the  2d  of  February,  1847,  as  appears  on  the  face 
of  these  papers,  Forbes  wrote  to  the  City  of  Mexico,  and  asked 
Negrete  to  send  him  a  second  copy  of  the  contract.  Under  the 
Mexican  law,  Negrete  was  obliged  to  go  before  a  Judge  and 
request  him  to  order  the  Notary  to  make  out  this  second  copy  ; 
otherwise,  the  Notary  could  not  furnish  one.  The  Judge's 
order  is  here.  The  petition  to  the  Judge  is  here.  The  copy 
delivered  by  the  Notary  is  here.  And  here  again  is  the  cheek 
on  the  banker  for  payment  of  charges  on  this  second  copy  : 

SeHor  Don  Donato  Manteeola  : 

S.  C.  Mexico,  February  6,  1847. 
My  Esteemed  Friend :  I  beg  of  you  to  have  the  kindness  to 
order  the  payment  of  the  sum  of  seventy-five  dollars  to  the 
Senor  D.  Nasario  Fueutes,  charging  the  same  to  the  account  of 
your  sincere  friend. 

Francisco  Maetinez  Negeete. 

Keceivcd — ^Nasario  Fuentes, 

Now,  not  only  are  these  banker's  checks  here,  showing  the 
payment  by  Negrete  at  that  time,  but  there  is  a  letter  here 
showing  the  whole  transaction  precisely  as  it  occurred. 

On  the  5th  of  December,  1846,  Negreto  first  acknowledges 
the  receipt  of  orders  from  Forbes  to  buy  for  him ; 


>yGooglc 


Senor  Don  Alejamdeo  I 

Mexico,  December  6,  184lj. 
My  Esteemed  Friend  : — Pursuant  to  your  favors  dated  24tli 
ultimo,  I  have  spoken  to  Seiior  Castillero  in  the  terms  whicli 
yon  express  in  one  of  them,  and  he  has  promised  to  think  over 
the  business  and  bring  me  his  propositions  to-day,  and  also  the 
document  of  the  ownership  of  the  mine  which  he  has  in  his 
possession.  It  is  now  eight  o'clock  at  night,  and  he  has  not 
brought  his  proposals,  from  which  I  understand  that  he  has  not 
been  able  to  finish  them,  and  should  it  be  so  I  shall  send  them 
to  you  by  next  mail. 

Tour  affectionate  friend  and  servant, 

Francisco  Martinez  Negretb. 

Postscript.' — After  having  signed  the  above,  Senor  Castil- 
lero has  come  in  and  has  brought  me  the  contract  of  partner- 
ship in  the  mine,  with  a  copy  of  the  original,  which  I  transmit, 
as  I  have  not  time  to  make  a  second  copy.  You  will  observe 
the  simplicity  of  that  document,  and  that  it  is  wanting  in  ex- 
planation. By  article  second,  none  of  the  associates  ean  alien- 
ate his  share.  Senor  Castillero  says  that  he  drew  up  this  arti- 
cle to  prevent  any  of  his  partners  from  disposing  of  any  share 
(barra)  to  the  North  Americans.  He  has  also  handed  to  me 
the  letter,  the  original  of  which  I  send  yon,  for  the  purpose 
that  having  informed  yourself  of  their  contents,  you  may  cora- 
ninnicate  to  me  your  orders  in  the  terms  you  may  think  pro- 

Eer.  According  to  Seflor  Castillero,  the  half  of  the  proceeds 
elongs  to  the  supplier  (aviador)  of  a  mine.  You,  in  view  of 
the  contents  of  the  contract,  and  of  the  proposals  which  he 
makes  in  the  letter  addressed  to  me,  can  decide  upon  what  is 
most  expedient,  and  I  assure  you  that  on  my  part  I  will  obey 
your  oraers  to  the  best  of  my  ability.  Said  Senor  Castillero 
places  much  value  on  the  Island  of  Santa  Cruz,  which  is  his 
property.  He  says  it  is  thirty-two  leagues  in  circumference, 
with  a  good  harbor,  timber  and  fresh  water.  He  is  disposed  to 
sell  it  rather  than  have  it  taken  from  him  by  the  Yankees,  It 
is  distant  four  leagues  from  the  port  of  Santa  Barbara,  and  he 
considers  that  it  would  be  of  much  importance  to  England, 
should  the  United  States  take  possession  of  the  Californias.  If 
you  are  inclined  to  purchase,  you  can  inform  yourself  of  all 
this  leisurely. 

The  mail  is  about  to  close,  and  without  time  to  say  more,  I 
remain  your  affectionate  friend  and  servant, 

Francisco  Martinez  Negrete. 
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Now,  liere  is  a  letter  (page  2486)  dated  Mexico,  December 
9th,  1846: 

Senor  Doa  Alejandro  Forbes  : 

Mexico,  December  9,  1846. 

My  Esteemed  Friend  : — Don  Andres  Castillero  delivered  to 
me,  just  as  the  last  mail  was  leaving,  a  copy  of  the  papers  of 
the  mine  in  Upper  California,  and  a  letter  addressed  to  myself 
on  the  subject  of  the  terms  on  which  he  would  agree  to  enter 
into  a  contract  witii  yon.  That  yon  may  carry  this  business 
into  effect,  it  is  requisite  to  make  it  sure  that  it  be  done  in  a  man- 
ner which  shall  leave  no  room  for  disputes  afterwards ;  and  ag 
the  said  documents  sent  to  you  in  my  letter  of  the  5th,  furnish 
some  information,  it  would  be  conducive  to  this  end  to  submit 
the  business  to  the  judgment  and  opinion  of  a  good  lawyer,  who 
will  draw  up  the  conditions  in  conformity  to  the  ordinances  of 
mining  and  the  existing  laws.  With  this  and  the  instructions 
yon  may  give  me,  I  can  do  everything  else  here  which  I  may 
be  ordered.  SeSor  Castillero  appears  to  be  a  sedate  person, 
and  he  manifests  a  great  interest  that  this  negotiation  may  be 
placed  under  the  protection  of  the  English  flag,  as  being  the 
only  means  of  securing  that  property,  in  which  he  owns  twelve 
shares  (barras),  having  cede(l  the  other  twelve  out  of  considera- 
tion to  the  persons  who  now  own  them. 

I  had  written  thus  far  when  I  received  late  through  the  Eng- 
lish Minister  your  esteemed  letter  of  date  28th  nit.,- and  in  con- 
sequence of  its  contents  I  have  spoken  with  Sefior  Castillero 
again  on  the  subject  of  the  negotiation  of  the  quicksilver  mines, 
and  find  him  entirely  disposed  that  the  half  of  the  mine  which 
belongs  to  him  be  supplied  (se  refaccione  6  habilite,)  or  to 
sell  four  shares  (barras)  as  may  appear  best,  on  account  of  the 
interest  which  he  has  in  defending  this  negotiation  under  the 
pro'tection  of  the  British  flag.  Seeing  hira  so  well  inclined, 
and  desiring  to  acquire  information  regarding  the  value  of  the 
shares,  I  have  resolved  not  to  enter  into  any  complete  arrange- 
ment before  speaking  first  with  Father  MacNamara ;  neither  has 
it  seemed  to  me  proper  to  divulge  what  I  know  about  the  con- 
tract you  have  made  there,  until  the  arrival  of  the  Father  and 
I  have  a  conference  with  him,  and  it  be  seen  whether  it  will 
not  be  better  tliat  he  himself  inform  Castillero  of  said  contract, 
which  I  have  read  carefully,  and  find  that  it  has  not  all  the  for- 
malities prescribed  by  the  laws,  because,  in  the  power  of  attor- 
ney granted  by  Sefior  Castro  should  have  been  inserted  the 
power  which  the  other  two  parties  interested  gave  to  him,  that 
IS,  the  Father  Eeal  and  Eobles,  I  would  have  been  glad  that 
you  had  fixed  some  starting  point  for  me,  as  I  find  myself  in 
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the  dark  and  unable  to  form  any  opinion  as  to  tlie  value  of 
eacli  share ;  but  let  it  be  what  it  may,  and  whatever  may  be 
the  opinion  of  Father  MacNamara,  I  will  not  go  beyond  the 
price  of  fifteen  hundred  dollars,  or  at  the  utmost,  seven  thou- 
sand dollars  for  the  four  shares  which  SeEor  Oastillero  is  dis- 
posed to  sell,  as  appeara  from  the  letter  which  he  has  addressed 
to  me  to-night,  a  coity  of  which  I  inclose.  I  shall  inquire  of 
said  Father  what  price  Don  Diego  Forbes  gave  for  the  two 
shares  which  you  mention,  and  be  guided  by  the  same ;  and 
you  will  please  observe,  that  should  said  price  be  more  than 
two  thousand  dollars  each,  I  will  suspend  making  the  purchase 
till  I  receive  further  orders  from  you  ;  as  in  truth,  not  bemg  a 
miner,  nor  inclined  to  that  branch  of  business,  my  flesh  quakes 
at  only  thinking  upon  the  precarious  nature  of  such  negotia- 
tions and  their  results,  etc. 

I  am  your  affectionate  friend  and  servant, 

Fbahcisco  Martinez  Negeete. 

Now,  what  is  it  that  Oastillero  wrote  to  Negrete,  in  the  City 
of  Mexico,  and  which  the  latter  forwarded  by  copy  to  Alex. 
Forbes : 
SeEor  Don  Francisco  Martinez  Negrete. 

Home,  December  9,  1846. 

Dear  Sir:— To  the  proposals  which  this  morning  you  were 
pleased  to  communicate  to  me,  regarding  the  quicksilver  mine, 
I  will  say  briefly  that  you  may  assure  SeEor  Don  Alejandro 
Forbes  of  the  sale  of  four  shares,  and  that  to  conclude  the  con- 
tract I  only  await  the  arrival  of  Father  MacNamara,  that,  m 
view  of  his  authority,  more  validity  may  he  given  to  the  in- 
strument, and  we  may  make  arrangement  of  ail  the  matters  of 
the  company.  The  Board  of  Encouragement  (Junlji  de  Fo- 
mento)  has  offered  me  one  distilling  apparatus  for  quicksilver, 
of  the  two  which  tt  has  ordered  from  Mghnd,  and  two  thousand 
ilasks  which  it  has  in  Tasco,  which  is  important  news  for  our 

I  am,  etc.,  Andres  Oastillero. 

Just  here  I  stop  a  moment.  Brother  Eandolph,  in  his  cross- 
esamination,  refers  to  the  translation  of  these  words : — La  Junta 
de  Fomento  de  hs  dos  apparatos  que  ha  mandado  traer  (fe  Ingla- 
terra  para  la  disUlacion  de  azogue  me  ofrece  uno.  That  is  to  say, 
that  the  Junta,  of  the  two  apparatus  for  distilling  quicksilver 
which  it  has  ordered  from  England,  offered  him  one. 
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Now,  by  reference  to  the  actas  of  the  Mining  Junta,  we  find 
an  entry  corresponding  with  this  very  matter.  It  appears  that 
when  Castillero  made  his  bargain,  which  was  broken  off  be- 
cause the  Government  consnmed  in  their  war  operations  all 
the  funds  in  the  pablic  treasuries,  he  proposed  to  the  Junta 
that  they  should  give  him  some  iron  retorts  which  it  had,  and 
some  flasks  from  Tasco.  The  Junta  agreed  to  this  proposition. 
The  negotiations  were  broken  off.  Nothing  was  done.  There 
was  no  habilitation  of  the  mine.  Castillero  remained  in  Mex- 
ico. Alexander  i"orbcs  leases  the  mine ;  and  in  December 
Castillero  tells  Negrete  that  the  Junta  offers  Mm  one  of  the  dis- 
tilling apparatuses  for  quicksilver  recently  ordered  from  Eng- 
land. Now,  where  is  the  entry  in  relation  to  the  distilling  ap- 
paratus ? 

At  page  1495  your  Honors  will  find,  in  Spanish,  the  acta  for 
the  Session  of  the  10th  of  September,  1846 ;  and  the  last  entry 
but  one  in  that  acta  reads ; 

There  was  read  a  petition  from  Don  Jos^  A.  Nieto,  request- 
ing that  there  should  be  sold  to  him,  at  cost  and  charges,  one 
of  Doctor  Ure'a  apparatuses  which  the  Junta  has  bought,  to  put 
up  at  Guadalcazar.  The  Junta  acceded  to  the  request,  asking 
Sor.  Nieto  whether  it  would  suit  him  to  take  the  apparatus  at 


Now,  we  find,  by  following  on  these  entries,  that  the  Junta 
sells,  on  petition,  at  cost  and  freight  charges,  one  of  these  dis- 
tilling apparatuses. 

The  Junta  enter  into  an  agreement  for  the  disposal  of  one  of 
these  apparatuses,  provided  that  it  might  suit  him  to  receive 
it  at  Havana.    It  had  not  yet  got  to  Mexico. 

At  page  1529  you  find  that  on  the  26th  of  November,  1846, 
the  second  entry  is : 

From  Messrs.  Baring  Brothers,  in  London,  31st  October,  ad- 
vising having  placed  in  Havana,  at  the  disposal  of  Messrs.  Pi- 
card  and  Alven,  the  two  distilling  apparatuses  ordered  from 
them,  with  the  corresponding  plans  to  put  them  up,  and  with 
the  invoice  of  same. 

Let  the  receipt  of  said  communication  be  acknowledged,  and 
let  the  amount  remaining  in  their  hands,  of  £270  Os.  6d.,  be 
drawn  for.     For  this  purpose  Mr.  Bassoco  is  commissioned. 
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Here,  then,  in  every  little  circurastanoe  of  their  proceediug, 
nothing  ever  issues  from  the  pen  of  Caatillero,  or  any  of  these 
parties,  that  doea  not  receive  some  emphatic  confirmation  ia 
these  actas. 

Now  we  have  all  these  actas  hrought  in.  What  are  the 
entries  ? 

Here  is  Caatillero's  letter  of  the  9th  of  December,  noticing 
the  offer  made  to  him  by  the  Junta  of  one  of  these  distilling 
apparatuses.  Here  are  the  records  of  the  Junta  selling  one  of 
these  apparatuses  in  September.  These  papers  descend  into  all 
these  little  details  of  circumstances.  Let  the  United  States 
prove  one  of  them  false  or  forged. 

Negrete,  on  the  12th  of  December  (page  2488),  again  writes : 


Seflor  Don  Alejandro  I 

Mexico,  December  12th,  1846. 

My  Very  Esteemed  Friend :— I  have  given  orders  at  the 
stage  office  to  inform  me  immediately  when  the  Father  Mac- 
Namara  may  arrive.  I  do  not  believe  that  he  has  arrived  by 
to-day's  stage,  because  if  he  had  they  would  have  sent  me 
word.  As  the  business  which  you  have  on  hand  is  of  great 
magnitude,  as  I  conceive  it  to  tc,  and  as  its  success  depends 
entirely  on  Senor  Oastillero,  1  intend  to  submit  the  arrange- 
ments to  be  made  in  conformity  with  the  req^uirements  with  the 
laws,  to  a  lawyer  in  whom  I  have  all  confidence ;  as  in  such 
cases  it  is  better  to  spend  at  the  beginning  five  hundi'ed  dollars, 
than  to  have  to  incur  afterwards  a  lawsuit  when  the  negotia- 
tion is  fully  established  and  productive.  In  whatever  way  it 
may  be  done,  this  business  will  be  managed  in  the  best  possible 
manner, 

I  am  neither  a  miner,  nor  do  I  like  the  business.  From  the 
beginning  Sefior  Oastillero  offered  me  two  shares  {barras),  which 
I  declined.  Eeekoning,  with  your  consent,  I  might  perhaps 
take  one  share  for  some  friends  of  mine,  but  this  would  come 
in,  like  all  the  rest,  in  the  contract  of  supply  {avio  refacchnarw). 
In  this  manner,  if  it  should  be  that  the  holders  did  not  gain 
any  great  advantages,  they  would  know  that  at  most  they 
would  lose  only  what  the  share  had  cost  them. 

Wishing  you  good  health,  I  remain  your  obedient  servant, 
FRANcasco  Mahtinez  Negrete. 

There  are  two  young  men  who  had  got  it  into  their  heads 
that  a  share  in  this  mine  would  be  worth  a  good  deal.    One  of 
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them  was  a  relative  of  Negrete.  Castillero  told  Negret-e  that 
he  might  have  two  barras.  Negrete  cannot  consent  to  enter 
into  a  miniag  company  ;  but  he  has  two  young  friends  who 
would  hke  one  share  between  them.  Then  Negrete  writes  to 
Forbes. 

That  share  was  taken ;  and  of  these  two  young  men,  one  of 
them  holds  his  half-barra.  He  lives  in  Mexico,  and  is  owner 
of  a  half-share  to  this  day ;  and  Negrete  gives  his  name,  and 
tells  his  place  of  residence.  This  we  offer  in  evidence  for  the 
benefit  of  the  Government,  who  may  prove  Negrete  a  perjurer 
in  this  particular  instance. 

On  the  16th  December  Negrete  again  writes: 

Sefior  Don  Ales.  Poebes. 

Mexico,  December  16,  1846. 
My  Esteemed  Friend: — The  Presbyter  MacNamara  arrived 
here' on  the  12th,  by  the  stage,  and  yesterday,  the  15lh,  be  was 
in  my  house  for  about  a  couple  of  hours,  when  we  talked  par- 
ticularly about  the  b.  siness  of  the  mine  in  Califoruia,  and  what 
should  be  done  as  regards  SeSor  Castillero.  To-day  at  eleven 
o'clock  we  met  again,  together  with  Settor  Castillero  and  a  law- 
yer in  wliom  I  have  entire  confidence,  that  he  might  be  inform- 
ed of  what  was  to  be  discussed,  and  draw  up  the  articles  of  our 
agreement  in  conformity  to  law,  or  in  the'best  manner  possible. 
I  have  instructed  him  regarding  all  the  essential  points  of  the 
transaction,  by  means  of  extracts  of  your  letters,  that  is,  of 
such  portions  of  them  as  favor  our  position,  so  as  to  treat  on 
the  conditions  which  may  be  most  favorable  to  your  interests, 
considering  the  present  condition  of  the  business,  and  I  will 
inform  you  of  the  result  of  the  whole,  either  in  this  letter,  or 
separately ;  but,  I  advance  these  lines  in  case  I  should  not  have 

The  measures  you  have  adopted  in  regard  to  the  vessel  which 
carries  the  cotton,  arc,  in  my  opinion,  very  proper,  and  were 


By  to-morrow's  mail  I  expect  to  receive  accounts  from  Ma- 
drazo  and  Palacio  of  the  result  of  the  fair,  and  although  all 
complain  bitterly,  I  am  sure  that  they  must  have  sold  all  the 
stock  from  the  factory  notwithstanding  the  Tankee  wagons 
which  came  from  Santa  F^  which  were  allowed  to  enter  San 
Juan  without  any  diSiculty.  The  Supreme  Government  is 
inclined  to  prosecute  the  war,  and  it  is  believed  that  the  national 
representation  is  of  the  same  mind ;  and  such  being  the  case, 
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there  will  naturally  follow  a  formal  declaration  proliibiling  all 
communication  witti  the  North  Americans,  and  even  expelliiig 
those  residing  in  the  country,  as  was  done  with  the  French. 
The  English  courier  has  arrived;  till  now  I  have  received  no 
letter  from  ray  compadre,  although  I  have  received  other  let- 
ters. I  hope  to  get  it  to-morrow. 
I  am,  your  affectionate  friend  and  obedient  servant, 

Francisco  Martinez  Negrete. 

And  here  is  a  postscript ; 

P.  S. — Seilor  Castillero  desires  that  you  should  maintain 
possession  of  the  island,  and  for  this  purpose  he  has  addressed 
me  the  inclosed  letter,  which  I  recommend  to  your  attention. 

And  here  is  the  inclosed  letter : 

[letter  referred  to  in  this  exhibit.] 
SeBor  Don  Francisco  Martinez  Negrete. 

Home,  December  16,  1846. 


„, -i  and  Eespected  Sir: — I  would  thank  you  much  if 

you  would  recommend  to  SeHor  Don  Alexanilro  Forbes  that 
on  taking  possession  of  the  quicksilver  mine,  my  island  of 
Santa  Cruz,  situated  in  from  of  Santa  Barbara,  may  also  ap- 
pear as  an  English  possession,  Beitrg  distant  only  four  leagues 
from  the  coast,  it  is  a  very  important  possession  on  account  of 
the  abundance  of  water  and  timber,  and  its  good  harbor.  To 
English  vessels,  and  even  to  the  company,  it  may  be  of  service 
for  the  absolute  independence  in  which  it  is  of  all  the  country. 
Excuse  me  for  repeating  my  request,  and  I  remain  always  your 
most  obedient  servant, 

Andres  Castillero. 

Now,  may  it  please  your  Honors,  in  relation  to  the  question 
made  by  the  U".  S.  counsel  about  this  mode  of  passing  property 
from  under  the  flaj  of  Mexico  to  that  of  some  other  power,  in 
order  to  save  it  from  spoliation  by  the  United  States,  tlien  at 
■war  with  Mexico,  I  desire  to  say  a  word.  Why  ?  Was  it  not 
the  duty  as  well  as  the  privilege  of  a  Mexican,  when  his  country 
was  at  war  with  the  United  States,  to  injure  the  Uniied  Slates 
as  much  as  he  could?  Was  not  this  according  to  the  laws  of 
war?  And  if  he  is  the  weaker  party,  is  it  not  his  duty,  is  it 
not  his  right,  under  the  law  of  nations,  to  hide  his  property 
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from  the  Government  of  the  United  States,  and  save  it  from  spo- 
liation? When  the  war's  desolation  breaks  upon  a  land,  does 
not  the  shepherd  hasten  to  the  field,  and  gathering  his  flocks 
and  herds,  fly  with  them  to  some  secret  place  of  safety  ?  Does 
not  the  prudent  housewife  take  her  treaaure  and  bury  it  in  the 
earth,  safe  from  the  hand  of  the  despoiler?  Does  not  the  mer- 
chant send  his  vessels  and  stores  of  goods  to  distant  lands, 
where  they  will  be  secure  from  seizure  by  his  country's 
enemies  ? 

But  the  land  cannot  be  moved.  Then  every  possible  strata- 
gem is  employed,  and  legitimately  employed,  to  hide  it  from 
the  power  and  use  of  the  common  enemy  of  the  country. 
Does  the  gentleman  suppose  we  are  going  to  offer  excuses  for 
the  Mexicans  who  avail  themselves  of  this  undoubted  privi- 
lege ?  Far  from  it.  Is  not  the  instinct  of  self-preservation 
implanted  in  every  created  being,  animal  as  well  as  man?    , 

The  little  fish  in  the  sea,  when  pursued  by  a  superior  foe, 
will  eject  an  inky  fluid,  and  conceal  its  flight  'neath  the  murky 
cloud.  Every  living  creature  is  born  with  this  instinct.  Go 
out  into  the  field,  and  observe  the  little  bird  hopping  away 
from  the  traveler,  simulating  a  wounded  wing,  until  it  has 
^turned  him  from  the  place  where  its  treasures  lie  concealed, 
and  then,  when  its  pretty  stratagem  has  succeeded,  it  will  rise 
buoyant  in  the  air  and  carol  forth  its  thanks  to  God,  who  gave 
it  the  instinct  by  which  it  preserved  its  offepring. 

All  this  is  natural  and  proper.  Why  excuse  these  Mexicans 
for  doing  this  very  thing?  We  do  not  offer  any  excuse.  It 
was  proper.  It  was  justifiable.  It  was  the  duty  of  any  Mexi- 
can when  at  war  with  the  United  States.  So  much]  for  that 
point. 

I  proceed  with  Negrete's  statement. 

On  the  16thDecember,_1846,  another  letter  was  written,  and 
this  letter  first  speaks  of  the  success  of  the  transactions,  and 
the  sending  of  the  papers : 

Senor  Don  Alejandro  Forbes  : 

Mexico,  December  16,  1846. 
My  Esteemed  Friend : — At  last,  to-day,  a  little  afl«r  eleven 
o'clock,  the  Presbyter  Don  Eugenio  MacNamara,  Don  Andres 
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Castillero,  myself,  and  Senor  Don  Joso  Antonio  Romero,  met 
together  to  arrange  tlie  final  result  of  the  business  of  the  mine, 
and,  as  we  had  to  deal  with  matters  of  law,  I  considered  it 
proper  that  Sefior  Eoraero  should  attend,  and  certainly  in  this 
I  was  not  mistaicen,  as  he  was  of  great  service  to  me  in  the  con- 
ference and  in  the  illnstration  of  some  points — and  he  also  sus- 
tained and  elucidated  my  ideas  with  the  judgment,  wisdom  and 
experience  which  he  has  aecLuired  from  nis  practice  in  the 
management  of  affairs — so  that,  had  he  not  been  so  well  posted 
on  the  subject  relating  to  which  we  had  already  held  various 
meetings,  and  fixed  the  starting  points,  and  noted  the  flanks  on 
which  we  might  be  approached,  probably  we  would  not  h"-- 
obtained  the  desired  results. 

Sefior  Castillero,  then,  conforms  to  the  contract  executed  in 
Tepic  by  his  associates,  and  takes  part  in  it  also  for  his  twelve 
shares  in  the  mine — and,  after  various  debates,  he  decided  to 
sell  you  four  shares.  Having  agreed  upon  this,  I  requested 
him  to  cede  to  me  another  share  for  two  friends  (who  are  your 
friends  also),  and  he  acceded,  stating  that  my  mediation  and 
the  regard  he  professed  for  me,  were  sufficient  motives  for  him 
to  accede  to  my  request.  Thus  it  is,  that  I  have  contracted  for 
the  five  shares,  at  $800  each,  making  in  all  $4000,  which  I 
shall  pay  over  as  soon  as  the  writings  are  made  out — it  being 
understood  that,  although  the  $800  of  the  share  for  the  two 
friends  shall  be  paid  by  them,  this  shall  be  included  in  the  avio 
agreeably  to  the  contract  which  you  made  in  Tepic. 

Besides  this  instrument,  there  will  be  executed  another  for 
the  supply  (avio)  for  the  part  belonging  to  SeHor  Castillero. 
Senor  Romero  has  taken  a  note  of  all  the  points,  so  as  to  order 
the  instruments  to  be  drawn  up  in  such  a  manner  as  to  prevent 
disputes  afterwards,  Senor  Oastillero  engages  that  his  associ- 
ates will  consent  to  the  sale  of  these  shares ;  and,  if  they  do 
not,  he,will  pay  you  their  cost  out  of  the  proceeds  of  the  twelve 
shares  belonging  to  him. 

He  has  in  his  possession  the  title  paper  of  the  Government, 
by  which  is  granted  to  him  in  the  mining  district  {mineral)  two 
leagues  of  land  in  circumference,  which  he  has  ceded  for  the 
benefit  of  the  negotiation  for  the  sixteen  years  of  your  contract. 
He  has  assured  us  that  the  Board  of  Encouragement  of  Mining 
has  entreated  him  to  sell  it  some  share,  but  that  ho  declined, 
and  I  have  told  him  that  for  no  reason  nor  consideratioD  ought 
he  to  alienate  any  more  shares,  as  in  such  case  you  should  be 
preferred.  I  believe  that  I  have  acted  and  worked  for  your 
best  interest,  and  if  after  this  you  obtain  the  advantages  you 
propose  in  this  enterprise,  my  gratification  will  be  doubled. 
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By  next  mail  T  will  send  you  the  writings,  and  give  you  any 
other  details  whicb  at  present  I  may  have  forgotten. 

I  am,  your  affectionate  friend  and  obd'E  serv't, 

PRAHCISCO   MaBTINEZ  ReGRETE. 

And  here  follows  the  letter  of  the  19th  of  December: 
Senor  Don  Alejandro  Forbes  : 

Mexico,  December  19,  1846. 

My  Very  Esteemed  Friend: — Conformably  to  what  I  ex- 
pressed to  you  in  my  last  letter,  there  have  been  drawn  up  the 
writings  of  the  treaty  between  Don  Andrea  Castillero,  as  the 
owner  of  the  half  of  the  quicksilver  mine,  and  myself,  as  your 
representative,  the  originals  of  which  were  signed  yesterday  by 
both,  after  having  acquainted  ourselves  thoroughly  with  their 
contents,  and  in  Vae  presence  of  Father  MacNamara,  who  was 
of  opinion  that  they  were  expressed  in  the  terms  best  for  your 
interests,  and  for  this  purpose  our  lawyer,  having  taken  note  of 
all  the  points,  snperintenoed  the  drawing  up  and  other  matters 
connected  with  it,  because  being  myself  no  lawyer,  I  desired 
to  have  the  assistance  of  one,  as  this  wQuld  prevent  differences 
and  disputes  afterwards.  I  have  been  promised  the  legalized 
copies  (testimonios)  to-day,  and  shall  transmit  them  with  this 
letter,  together  with  the  instrument  which  you  executed  there, 
and  the  document  showing  the  grant  which  the  Supreme  Gov- 
ernment made  in  favor  of  Don  Andres  Castillero  for  two  leagues 
of  land  (two  ranges  for  neat  cattle)  at  the  place  where  the  mine 
is  situated,  and  which  he  cedes  for  your  benefit  for  the  term  of 
sixteen  years. 

After  having  made  the  contract  with  said  Castillero,  and  not 
having  been  able  to  obtain  from  him  more  than  four  shares  for 
you,'I  requested  him  to  cede  to  me  one  share  for  two  friends  of 
mine,  and  he  acceded  to  my  request  immediately,  as  is  shown 
by  the  inclosed  letter  addressed  to  you  by  said  Castillero.  I  wish 
to  have  this  share  for  my  nephew,  Don  Francisco  Maria  Ortiz, 
and  Don  Martin  Lapiedra,  in  consideration  of  the  first  having 
indicated  to  me  that  a  small  interest  in  this  business  would 
make  them  happy,  and  I  have  desired  on  my  part  to  gratify 
them  in  the  belief  that  you  wish  to  do  the  same,  as  I  know  the 
regard  and  other  considerations  which  ;^ouhave  for  them.  As 
a  matter  of  course  this  share  is  to  be  included  in  the  supply 
{avio)  of  the  company,  conformably  with  the  contract  made.  If 
we  are  to  believe  the  statements  of  Castillero,  that  mine  is  the 
richest  in  the  world,  and  he  surely  says  so  in  sincerity,  and  is 
to  me  a  man  of  strict  morality  and  probity.     He  expresses 
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himself  to  tlie  effect  that  the  contract  ia  very  favorable  to  jou, 
and  says  that  my  mediation  overcame  everything  in  the  way 
of  it,  so  that  he  would  not  have  done  so  mnch  with  any  other 
person.  Be  this  as  it  may,  after  having  done  my  duty,  my 
satisfaction  will  bo  much  greater  when  I  know  that  by  this 
means  your  fortune,  and  that  of  your  respectable  house,  has 
been  increased. 

Senor  Castillero  has  promised  to  give  me  a  certified  copy 
from  the  Mining  Tribunal  of  all  the  concessions  which  it  made 
to  him,  when  on  the  proofs  given  by  the  Professional  Board 
{Junta  Facultativa)  it  engaged  to  favor  the  mine,  but  which  it 
did  not  do,  becaase  the  Government  seized  upon  the  funds. 

Kow,  may  it  please  your  Honors,  that  paper  was  never  seen 
by  any  of  the  owners  until  1850,  and  they  did  not  know  that 
it  had  the  slightest  interest  for  them.  They  had  not  the  slight- 
eat  idea  that  it  could  be  of  any  interest  for  them.  "What  cared 
they  for  any  agreement  which  Andres  Castillero  might  have 
made  with  the  Junta,  when  it  was  known  it  had  not  been  car- 
ried out,  because  the  Government  seized  the  funds  ?  That  bar- 
gain had  been  replaced  by  a  new  one.  They  now  themselves 
furnished  the  funds ;  and  it  did  not  enter  into  their  brains  that 
the  old  bargain  that  Castillero  made  with  the  Junta  was  of  any 
value  to  their  interests. 

It  was  not  then  until  1850,  when  Castillero  came  to  Tepie, 
and  saw  these  letters  of  Forbes,  which  were  shown  to  him,  say- 
ing that  he  ought  to  get  a  "  ratification  "  from  the  Supreme 
Government,  that  he  said :  "  I  have  got  one ;  I  have  got  my 
grant ;, the  Government  gave  me  a  'ratification.'  What  do 
I  want  with  another  ?"  And  then  he  and  Eustace  Barron  upon 
this  statement  start  for  Mexico,  where  they  both  resided,  prom- 
ising to  get  a  certified  copy  of  the  document  showing  the  rati- 
fication of  the  mining  possession.  Where  is  it  found?  Not 
in  the  dispatch  from  the  Minister  of  Relations  to  the  Governor 
of  California.  Nobody  dreamed  where  else  it  could  be.  But 
the  Government  communications  were  two.  One  says  to  the 
Junta  de  Fomento  that  the  President  had  approved  of  the 
bargain  made  with  Castillero  for  the  working  of  his  mine 
on  the  terms  proposed ;  and  the  other  says  to  the  Minister 
of  Eelations,  give  him  a  grant  for  two  leagues.  Now  the 
very  language  of  the  Government  to  the  Minister  of  Relations 
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induced  tlie  belief  that  there  was  nothing  contained  in  the 
terms  proposed  but  some  bargain  about  worldng  the  mme ; 
and  men  might  have  gone  on  nnder  that  conclusion,  and 
looked  over  these  papers  forever,  and  never  have  dreamed  that 
under  these  very  words  was  concealed  a  ratification.  ^  Amongst 
the  terms  proposed,  was  one  providing  for  a  ratification  of  the 
mining  title.  CastiUero  tells  Eustace  Barron  in  Tepie  that  there 
is  a  "ratification."  They  go  on  together  to  Merico  and  find 
it  and  sent  it  on  instantly.  This  is  the  paper  which  Oastillero 
w'aa  to  have  given  Negrete  in  1846.  It  was  the  paper  which 
.    .  ™    ,..,,.   ...J  — 1 Qf  ^j^g  suggestion  of 


proved  the  perfect  folly  and  ' 
James  Alex.  Forbes.  If  James  Alei.  Uorbes  had  known  that 
amongst  Castillero's  propositions  there  was  one  to  ratify  the 
mining  possession,  he  never  would  have  suggested  the  forgeries 
which\o  did.  He  proposed  to  forge  titles  because  he  did  not 
know  that  amongst  these  propositions  so  made,  was  one  in- 
volving the  ratification  of  the  mining  title. 

And  the  best  possible  proof  of  this  fact  is  contained  in  James 
Ales.  Torbes'  letter  of  the  20lh  December,  1849.  It  will  be 
found  at  page  846.  This  man  is  proposing  to  forge  titles ;  he 
is  proposing  to  forge  them  becanse  he  does  not  know  that 
they  already  exist.  Here  is  his  letter  of  the  20th  December, 
1849.     I  read  from  foot  of  page  847 : 

I  know  not  what  conditions  Oastillero  may  have  proposed  to 
the  Supreme  Sovernment  of  Mexico,  but  whatever  they  may 
have  been,  they,  of  courae,  cannot  be  fulfilled  m  California  by 
reason  of  the  change  of  government. 

It  never  had  yet  snggested  itself  to  any  man,  that  amongst 
Castillero's  proposal  for  working  the  mine,  was  one  in  which 
he  asked  for  a  ratificatiom  The  people  in  Tepic  knew  nothmg 
of  it.  James  Alexander  Forbes  knew  nothing  of  it.  James 
Alexander  Forbes  had  written  down  letters  urging  forgeries. 
Oastillero  arrives  in  Tepic  from  Lower  California.  James  Ah 
esander  Forbes'  propositions  were  spread  before  him.  He 
exclaims,  "  Why,  what  in  the  world  is  he  writing  about  ?  My 
mining  possession  was  ratified  when  I  went  to  Mexico  in  1846. 
The  ratification  is  there  in  the  archives.  What  does  he  want 
now  with  another  ratification  ?" 
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And  then  what  is  the  answer  written  to  James  Alex.  Forbes 
by  the  house  of  Barron,  Forbes  &  Co,  ?  "  Your  letter  has  been 
received.  In  reply,  we  would  state  that  Castillero  is  now  here, 
and  he  says  that  his  ratification  was  given  him  in  Me:sico  in 
1846." 

On  the  7th  of  January,  Castillero  was  still  in  Lower  Cali- 
fornia, On  the  3d  of  February,  1850,  Alexander  Forbes 
writes  .to  James  Alex.  Forbes;  " Castillero  has  returned,  and 
is  also  here."  *  *  *  "He  says  such  approval  was  given, 
and  that  on  his  arrival  in  Mexico  he  will  procure  a  judieial 
copy  of  it," 

Now,  this  is  the  first  time  that  it  is  ever  suggested  by  any- 
body that  the  propositions  for  working  the  mine  contained  a 
condition  that  the  mining  title  should  be  ratified.  This  is  the 
very  first  thing  that  Castillero  says  when  he  is  shown  Forbes' 


From  1846  to  1850  there  is  a  separation.  War  intervenes. 
Peace  is  declared.  Castillero  has  been  in  Lower  California. 
When  he  arrives  we  will  show  him  James  Alex.  Forbes'  letters 
and  see  what  he  will  say.  He  does  come  over.  The  first 
words  be  utters  are :  "  There  is  already  a  ratification.  I  got  it 
in  Mexico  in  1846." 

This  brings  us  back  to  Ncgrete's  letter  of  the  16th  December, 
1846 : 

SeEor  Castillero  has  promised  to  give  me  a  certified  copy 
from  the  Mining  Tribunal  of  all  the  concessions  which  it  made 
to  him,  when  on  the  proofe  given  by  the  Professional  Board 
(Junta.  Facultativa)  it  engaged  to  favor  the  mine,  but  Which  it 
did  not  do,  because  the  Government  seized  upon  the  funds. 

Now,  he  goes  on  to  say: 

At  the  end  of  this  letter  is  a  statement  of  the  capital  and 
expenses  of  the  whole,  with  the  only  diiference  that  the  Senores 
Ortiz  and  Lapiedra  will  make  good  to  you  the  eight  hundred 
dollars  which  they  have  to  pay  for  their  share. 

I  have  not  received  the  instrument  which  I  have  mentioned, 
but  I  remit  the  other  documents. 

He  had  been  in  hopes  that  the  Notary  would  give  him  copies 
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of  the  two  acts — the  power  of  attorney  is  sent  to  Tepic,  as 
well  as  the  grant  of  two  leagues  which  Castillero  gave  him  to 
send  on. 

Here,  then,  this  grant  of  two  leagues  is  traced  directly  from 
the  Mexican  Government  to  the  hands  of  Castillero  ;  from  the 
hands  of  Castillero  to  Negrete,  and  from  the  hands  of  Negrcte 
it  is  dispatched — as  we  have  seen  in  this  letter — to  Alexander 
Forbes,     Did  Alexander  Forbes  receive  them  ? 

I  read  from  page  2496  : 

Seiior  Don  Alejandeo  Forbes: 

Tepic,  Mexico,  January  9,  1847. 

My  Very  Esteemed  Friend : — By  your  favor  dated  29tli  ult., 
I  noticed  tnat  you  had  in  your  possession  the  before  mentioned 
documents,  and  I  believe  that  on  a  close  examination  you  will 
find  them  to  be  in  order, 

I  shall  mention  your  indications  to  Castillero,  and  according 
to  hia  opinion  the  principal  supplies  for  the  mines  should  con- 
sist of  goods  of  the  country,  mostly  domestic  cottons  and  brown 
sugar,  which  articles  he  noted  in  tne  report  which  I  transmitted 
to  you  in  one  of  my  former  letters. 

About  the  end  of  September  there  sailed  from  New  Orleans, 
bound  for  San  Bias,  a  ship  loaded  with  cotton,  and  I  do  not 
know  whether  the  cargo  belongs  to  Eubio  or  Drusina. 

Without  any  other  particular  matter  to  communicate, 
I  remain,  your  affectionate  friend  and  obedient  servant, 
Feancisco  Maetihez  Negrete. 


This  is  from  Negrete,  acknowledging  the  receipt  of  I 
letter,  advising  the  receipt  of  the  report  forwarded  by  Negrete, 
I'rom  the  top  of  page  2493,  I  read : 

I  have  paid  to  SeSor  Castillero  $4000  yesterday,  which  I 
have  charged  to  your  house,  $120  exchange,  at  2  per  cent,, 
making  $4120,  of  which  my  house  in  Guadalajara  will  give 
your  office  advice, 

I  will  send  you,  by  next  mail,  a  note  of  the  other  expenses, 
Your  affectionate  friend  and  obd't  serv't, 

Feancisco  Martinez  Negeete, 

On  December  19th,  Negrete  forwarded  another  little  note : 
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To  Don  Alejandro  Pohbes  : 

Mesico,  December  19,  1846. 
flS^'S""!  friend  ;-Immediately  after  having  put  into 
the  post-office  the  paclcage  addressed  to  you  separately,  there 
were  dehvered  to  me  the  two  instruments  mentibued  in  it  and 
which  1  have  the  pleasure  to  transmit  to  you  herewith. 
Your  affectionate  friend  and  obedient  servant, 

Francisco  Martinez  Neghete. 

Now,  we  have  got  four  documents  forwarded,— the  two 
copies  of  the  contract  of  avio,  and  the  sale  of  the  barras 
Cashllero's  title  for  two  leagues  of  tod,  and  Castro's  power  of 
attorney,  all  leave  Mexico  for  Topic,  and  all  reach  Tepie  and 
are  acknowledged  as  received  by  Alex.  Forbes  on  the  29th  of 
December,  1846. 

Now,  these  same  papers  ere  brought  forward  into  Court,  and 
they  are  exhibited  to  Negrete,  who  recognizes  them  all.  He 
recognizes  the  Castillo  Lanzas  document  as  the  very  one  which 
he  at  that  date  sent  to  Alex.  Forbes  in  the  City  of  Tepio. 

But  observe,  before  these  papers  went  to  the  City  of  Topic, 
the  two-league  grant  was  used  in  making  a  notarial  act. 

When  CastiUcro  told  Negrete,  "I  have  got  two  leagues  of 
land  adjoining  this  mine;  I  have  got  a  grant  of  it  for  cutting 
wood  for  burning  in  the  mine;  and  as  yon  are  going  to  take 
the  mine  for  sixteen  years  yon  will  want  it,  I  throw  it  in-  I 
dont  give  it  to  you;  bnt  you  may  go  and  cut  wood  upon  it 
just  as  yon  need,  to  supply  the  mine.  Here  is  the  title ;  take 
It,  and  seijd  it  to  Alex.  Forbes." 

The  Notary  is  then  required  by  Negrete's  lawyer,  Mr 
liomero,  to  put  this  two-league  grant  in  the  deed  of  avio. 
1  he  Notary  does  this.  For  what  purpose?  That  it  may  be 
inserted  m  the  copies  sent  out  of  this  deed.  They  wanted 
them  all  to  go  out  together. 

And  in  this  connection  we  have  a  little  incident  indicative 
of  the  good  heart  of  this  old  merchant.  He  will  not  engage 
m  the  mining  business,  bnt  he  reserves  a  share  for  two  yo''ung 
friends,  who  would  be  made  "happy"  on  obtaining  such  I 
possession.  He  will  divide  the  cost  between  them.  The  mine 
may  turn  out  weH.     At  least  this  share  wiU  make  my  young 
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friends  tappy.  I  don't  -want  anything  for  myself.  I  take  this 
share  for  these  young  men,  not  for  myself.  That  is  the  tenor 
of  these  letters  on  this  suhjeot. 

In  February,  1847,  Negrete  presents  himself  before  a  Judge 
in  Mexico,  and  petitions  for  an  order  requiring  the  Notary  to 
make  him  out  a  couple  of  additional  copies  of  these  papers. 
The  Judge  grants  this  order;  the  copies  are  made  out;  and 
then  Negrete  writes  as  follows : 

Seflor  Don  Alejandro  Foebes  : 

Tepic,  Mexico,  February  6,  1847. 
My  Dear  Friend : — ^I  have  written  you  a  separate  letter,  and 
with  this  I  have  the  pleasure  to  transmit  the  inclosed  writings, 
and  also  the  receipt  for  their  cost,  which  amounted  to  the  sum 
of  seventy-flve  dollars,  which  you  will  credit  to  my  house  in 
Guadalajara. 

I  am,  your  affectionate  friend  and  obedient  servant, 

Francisco  Martinez  Negrete. 

This  closes  the  Negrete  correspondence. 


[end  of  first  cat.] 
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Thursday,  Oct.  25th,  1860. 

Mb.  Benjamin — May  it  please  yoar  Honors,  in  tlie  course 
of  my  argument  yesterday  I  called  the  attention  of  the  Court 
to  the  fact,  that  upon  the  last  examination  made  in  the  Mexi- 
can archives,  some  papers  had  been  discovered — the  existence 
of  which  was  previously  unknown  to  the  claimants — those 
papers  being  a  correspondence  between  the  Governor  of  Cali- 
fornia and  the  Mexican  President  at  the  date  of  the  discovery 
of  this  mine,  and  of  this  denouncement.  And  I  called  atten- 
tion to  the  fact  that  upon  the  return  of  these  papers  from  Mex- 
ico, the  keeper  of  the  archives  in  California  was  requested  to 
make  his  search,  and  there  found  the  papers  which  corres- 
ponded with  the  archives  that  had  recently  been  discovered  in 
the  City  of  Mexico. 

Among  those  archives  is  found  a  statement  that  the  dis- 
patches from  California  to  Mexico,  were  taken  by  a  special 
commissioner,  Mr.  Covarrubias,  In  addition  to  the  testimony 
disclosed  by  the  archives  themselves,  and  by  the  testimony  of 
witnesses  who  state  the  fact  of  the  transfer  of  these  communi- 
cations from  California  to  Mexico  at  that  date,  we  have  what  I 
had  omitted  yesterday  to  call  to  the  attention  of  the  Court.  In 
the  index  [holding  up  a  small  pamphlet],  which  I  have  pre- 
pared for  the  convenience  of  your  Honors,  are  stated  two  en- 
tries from  the  "  Diario  Olicial."  One  states  the  arrival  of  the 
brig  "  Juanita "  in  Mazatlan,  on  the  2d  of  March,  1846,  from 
San  Diego,  in  twelve  days.  That  is  at  page  2354  of  the  record. 
And  then,  on  the  12th  March,  by  the  marine  news  at  Mazat- 
lan, published  in  the  papers  of  the  day,  the  brig  "Juanita" 
leaves  Mazatlan  for  San  Bias.  The  paper  contains  a  list  of  her 
■s ;  and  amongst  them  is  Mr.  Covarrubias,  the  mes- 
r  from  the  Governor  of  California.  This  fact  I  omitted 
to  call  to  the  attention  of  the  Court  y 


>yGooglc 


u 

I  have  stated  to  your  Honors  what  the  archives  in  the  City 
of  Mexico  are.  I  have  detailed  to  you  what  they  contain,  and 
refer  you  to  the  testimony  of  the  witnesses  who  prove  the 
genuine  character  of  the  documents  relied  on  by  us. 

All  the  testimony  to  which  I  have  hitherto  adverted,  is  the 
testimony  of  Mexican  officials.  "We  desire  now  to  invoke,  in 
behalf  of  these  claimants,  the  testimony  of  a  witness  sent  from 
California  for  the  purpose  of  examining  and  comparing  these 
archives ;  and  that  of  the  United  States  Minister,  Mr.  Forsyth, 
who  was  then  in  the  City  of  Mexico. 

Mr.  Brodie,  a  gentleman  well  known  in  this  city,  of  unim- 
peached,  and  I  imagine,  unimpeachable  character,  was  cm- 
ployed  by  the  claimants  for  the  purpose  of  taking  the  copies 
to  the  City  of  Mexico.  He  had  long  been  a  resident  of  the 
Mexican  Eepublic ;  knew  the  people,  knew  their  language,  and 
knew  some  of  their  public  oflcers,  as  he  states  in  his  deposition. 
He  took  the  traced  copies  which  had  been  sent  from  Mexico 
back  to  the  City  of  Mexico,  and  went  to  the  archives  there  for 
the  purpose  of  comparing  them,  and  ascertaining  their  accuracy. 
His  testimony  is  conclusive  as  to  the  entire  accuracy  of  the 
copies,  and  their  concordance  with  the  originals  there  found. 
Upon  the  cross-examination  of  Mr.  Brodie — whose  testimony 
is  at  page  1059 — the  counsel  for  the  Government  propounded 
to  him  two  q^uestions,  to  which  I  will  call  the  attention  of  the 
Court. 

The  first  question  is  at  page  1067.  The  witness  had  stated 
that  he  went  with  Mr.  Forsyth,  the  American  Minister,  for  the 
purpose  of  making  this  examination  of  the  archives  and  com- 
parison of  the  copies  with  the  originals. 

Ques.  27. — Did  you  explain  to  Mr.  Forsyth  that  the  papers 
that  you  wanted  were  to  be  used  in  a  certain  case  in  California, 
in  which  Eustace  Barron,.  Escandon,  and  other  foreigners,  were 
claiming  the  New  Almaden  quicksilver  mine  against  the 
United  States? 

Ans.  27.— I  did  not  explain  to  him  anything  at  all.  I  did 
not  know  that  Escandon  had  any  interest  in  the  matter ;  do 
not  know  it  yet.  In  conversation  with  Mr.  Forsyth,  after  the 
papers  had  been  examined,  we  talked  about  the  purpose  to 
which  these  copies  were  to  be  put,  and  he  understood  perfectly 
well  that  they  were  to  be  used  in  the  United  States  Courts  in 
California. 
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I  call  the  attention  of  your  Honors  to  this  remarkable  ques- 
tion, as  exhibiting  the  entire  theory  of  the  Government  in  this 
case;  that  it  is  the  duty  of  the  officers  of  the  United  States, 
under  no  circumstances  to  lend  any  aid  whatever  in  the  taking 
of  testimony,  or  in  affording  any  facilities  for  bringing  before 
the  Court  the  evidence  on  which  these  claimants  base  their 
riglits : 

The  next  question  is  {Qiies.28):  "Were  not  those  traced 
copies,  Exhibits  G-.  H.  I.  and  K.,  all  traced  in  California?_ 

Arts.  28. — I  say  no  ;  impossible,  unless  they  bad  the  originals 
to  trace  them  from  here, 

Now  those  originals  were  in  Mexico.  Let  ns  see  what  Mr. 
Forsyth  says  upon  this  subject.  On  page  1112,  he  states  the 
facts  on  his  examination. 

How  came  Mr.  Forsyth  to  go  to  the  public  offices  of  Mexico 
for  this  purpose?  It  was  because  the  Government  of  the 
United  States  had  refused  to  send  any  agent,  or  to  authorize 
or  facihtate  any  investigation  whatever;  for  that  reason,  and 
in  order  to  show  the  entire  good  faith  of  these  claimants,  Mr. 
Eustace  Barron,  of  the  City  of  Mexico,  unwilling  that  it  should 
be  supposed  that  he  was  doing  anything  clandestinely  or 
secretly,  prevailed  upon  the  representative  of  the  United  States 
Government  to  go  to  the  public  offices  of  Mexico,  and  there 
satisfy  himself,  by  actual  inspection,  of  the  authenticity  of  the 
originals,  of  which  copies  were  to  be  produced. 

Mr.  Forsyth  says  {page  1112) : 

In  the  months  of  July  and  August,  1858,  I  was  Minister  of 
the  Unifed  States  of  America  to  the  Eepublie  of  Mexico,  and 
residing  as  such  in  the  City  of  Mexico.  In  the  months  of  July 
and  August,  1868,  at  the  instance  of  Mr.  Eustace  Barron,  of 
Mexico,  who  was  one  of  the  parties  claiming  an  interest  in  cer- 
tain quicksilver  mines  in  California,  known  as  the  New  Alma- 
den  quicksilver  mines,  I  went  in  company  with  the  British 
Consul  in  Mexico,  Frederick  Glennie,  Esq.,  Mr.  John  P.  Bro- 
die,  of  California,  who  [had  come  as  agent 'for  the  claimant 
of  the  mines,  and  the  Licentiate  Emilio  Pardo,  first  to  the 
office  of  the  Junta  de  Miueria. 

And  then  he  describes  the  production  of  the  originals  by  the 
proper  archive  keepers,  one  by  one,  and  the  careful  examina- 
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tion  made  by  him  of  those  archives— by  reason  of  whicli  he  is 
enabled  to  testify  to  the  truth  of  the  copies.  He  astya  that 
these  copies  were  precisely  alike  in  every  respect ;  and  to  these 
copies  he  gave  his  certificate.    At  the  foot  of  the  page  he  says : 

These  original  documents  were  found  in  the  several  offices 
where  they  appropriately  belonged,  and  were  produced  by  the 
officers  having  the  custody  of  them ;  and  I  saw  nothing  what- 
ever to  cause  me  to  doubt  their  being  genuine  originals.  _  I,  as 
Minister,  certified  each  of  the  copies  hereinbefore  mentioned, 
and  the  facts  set  forth  in  those  certificates  are  true,  and  the 
certificates  are  in  accordance  with  the  laws  of  Mexico. 

The  Government  of  Mexico  will  not  allow  the  great  seal  of 
Mexico  to  be  attached  to  copies  of  such  documents,  nor  will 
they  allow  the  originals  to  be  withdrawn.  And  the  manner  m 
which  the  copies  herein  mentioned  have  been  authenticated,  is 
the  only  way  in  which  such  copies  can  be  authenticated.  The 
copies,  so  as  above  mentioned  certified  by  me,  are  not  now  be- 
fore me,  but  the  printed  volume  hereto  attached  as  a  part  of  my 
deposition,  and  marked  Exhibit  A,  and  purporting  to  contain 
printed  copies  of  those  copies,  I  believe  to  be  correct. 

Now,  having  produced  these  copies,  with  certificates  sworn 
by  the  United  States  Minister  in  Mexico  to  be  the  proper  cer- 
tificates for  authenticating  them,  and  the  only  ones  known  to 
the  Mexican  law  by  which  copies  can  be  authenticated,  I  shall 
not  detain  your  Honors  by  referring  to  the  law  book,  because 
you  have  familiar  in  your  memory  the  provisions  of  the  Act  of 
Congress  constituting  this  very  Court  under  which  you  are 
ordered  to  determine  these  cases  according  to  the  usages  of 
Mexico,  and  yet  your  Honors  are  invited  by  the  counsel  for 
the  Government  to  take  these  certificates  thus  made  according 
to  the  laws  and  usages  of  Mexico,  carry  them  to  the  window, 
tear  them  up  and  throw  them  out,  as  impertinent  matters  in 
this  case. 

They  are  good,  valid,  legal  certificates.  They  are  proof  con- 
clusive of  that  which  they  purport  to  state.  They  are  good 
certificates  in  any  Court  of  Justice  in  Christendom.  They  are 
good  by  the  very  words  of  the  law  under  which  your  Honors 
are  bound  to  decide  the  cause. 

Now,  it  is  said :  True  it  is  that  all  these  documents  are  there 
in  the  archives.    True  it  is  that  they  purport  to  be  original. 
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True  it  ia,  tliat  the  Minister  of  tlie  United.  States,  charged 
with  the  defense  of  their  interests  in  a  foreign  country,  has  ex- 
amined them,  and  can  find  no  reason  whatever  to  doubt  their 
authenticity ;  but  I,  the  Attorney  General  of  the  United  States, 
instruct  the  special  counsel  of  the  United  States  to  say  in  Court 
that  they  are  not  true  originals;  that  they  are  antedated,  fabri- 
cated, forged  and  fraudulent. 

Your  Honors  are  called  upon  to  say  this,  without  a  shadow 
of  testimony  in  support  of  the  aasertioo.  "What  semblance 
of  probability  is  there  in  this  assertion  ?  If  our  object  had  been 
to  forge  papers  by  which  we  could  show  to  the  satisfaction  of 
this  Court  a  grant  of  this  mine  and  of  this  land — ^if  the  gentle- 
man [Randolph]  gives  us  credit  for  sufficient  subtlety  and  inge- 
nuity to  carry  on,  without  leaving  a  trace  behind  us,  this  long 
aeries  of  forgeries,  why  does  he  not  then  give  us  at  least 
credit  for  sagacity  enough  to  make  papera  that  would  be  un- 
doubted grants  ?  For,  he  says,  the  papers  we  have  fabricated, 
and  that  we  have  taken  all  this  pains  to  forge,  are  no  grants, 
and  are  not  legal  conveyances  of  the  property.  If  we  wanted 
to  fabricate  papers  to  prove  our  title,  the  papers  themselves,  on 
their  face,  would  have  admitted  of  no  two  conatructiona.  But 
he  says  our  papers  do  admit  of  two  constructions.  He  says 
they  are  doubtful,  vague,  uncertain,  no  title  papera  at  all.  And 
yet  we,  forming  this  scheme  to  place  in  the  public  archives  of 
Mexico,  a  body  of  documents  which  are  to  put  our  title  beyond 
dispute  and  contradiction,  fabricate  titles  open  to  all  the  objec- 
tions as  to  their  true  construction  which  his  legal  ingenuity  haa 
suggested  to  the  Court  I  He  says  the  paper  we  rely  on  as  title 
to  two  leagues  of  land,  on  its  face  does  not  purport  to  convey 
it.  He  s^ys  the  papera  we  say  are  a  ratification  of  our  mining 
possession,  are  not  such  in  law,  nor  do  they  purport  to  be  such 
on  their  face. 

Now,  if  we  wanted  to  fabricate  something,  we  would  not  fab- 
ricate something  that  admitted  of  these  doubtful  constructions ; 
but  we  would  have  put  ia  the  papers  a  direct  grant  of  what 
we  claim— a  direct  and  undeniable  grant  of  the  land  to  ua, 
without  any  necessity  of  referring  to  local  officers  in  California 
to  put  us  in  possession,  when  it  is  known  that  no  possession 
was  ever  had.     All  these  papers  which  we  produce  are  such  as 
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he  says  do  not  carry  out  the  object.  We  had  skill,  we  had  sa- 
gacity ;  we  could  put  papers  in  the  Mexican  archives  by  the 
bundle;  we  co  aid  do  anything  we  pleased;  and  yet  it  did  not 
please  ua  to  forge  plain  and  unequivocal  papers — but  only  pa- 
pers that  are  liable  to  all  the  legal  objections  which  he  has  sug- 
gested to  the  Court ;  liable  to  double  constructions,  not  pur- 
porting to  be  grants,  and  if  grants,  requiring  further  proceed- 
ings to  give  them  effect  according  to  their  true  interpretation ! 

What  a  strange  system  of  forgery  is  this  !  All  this  risk,  all 
this  skill,  aU  this  labor  and  ingenuity,  exhausted  to  forge  papers 
that  are  not,  he  says,  good  titles ;  which,  he  says,  are  not  good, 
if  true!  What  probability,  may  it  please  your  Honors,  in  all 
these  wild  assertions  ? 

But  the  gentleman  goes  farther,  and  tells  us  that  it  is  abso- 
lutely impossible  that  all  these  transactions  should  have  occur- 
red in  the  City  of  Mexico  at  the  time  that  we  say  they  did  occur 
there;  and  why  not?  With  his  vivid  imagination,  with  his 
artistic  power,  he  has  drawn  a  picture  to  the  Court  of  the  con- 
dition of  Mexico  at  the  time.  He  represents  the  American 
armies  as  thundering  at  the  gates  of  the  city ;  the  entire  Eepub- 
lic  as  in  alarm ;  the  whole  mind  of  its  public  officers  as  intent 
on  but  one  thing — the  defense  of  the  country.  He  says,  that 
if  a  thousand  witnesses  came  forward  to  swear  to  the  fact  that 
all  these  transactions  about  the  mine  occurred,  the  inherent  im- 
probability of  the  assertion  is  such  that  your  Honors  ought  to 
reject  it  as  an  idle  fable.  And  then,  in  the  fervor  of  his  imagi- 
nation, lie  furnishes  us  with  a  comparison :  he  says,  we  may 
as  well  believe  that  such  an  act  could  have  been  performed  by 
the  officers  of  the  beleaguered  city,  when  Cyrus,  witii  his  Per- 
sian army,  was  thundering  at  the  gates  of  Babylon.  Does  not 
my  brother  Kandolph  remember  what  was  occurring  in  Baby- 
lon that  night  ?  With  Cyrus  thundering  at  the  gates,  did  not 
Eelshaaaar  and  his  Court  that  night  engage  in  riot  and  in  feast- 
ing ?  So  far  from  the  inhabitants  of  that  doomed  city  keeping 
watch  and  ward,  or  fearing  danger,  mad  orgies  filled  that  night 
in  Babylon.  Cyrus  was  entering  the  gates,  yet  the  people  did 
not  know  it,  so  confident  were  they  in  their  security.  Vainglo- 
rious and  presumptuous  were  the  Babylonians;  nor  did  they 
e  it  possible  that  their  well  fortified  city  could  be  taken. 
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Will  my  brother  also  call  in  doubt  that  relation,  and  say  that 
the  dread  handwriting  on  the  wall  was  also  forged  and  antedated? 

Me.  Randolph — Certainly  not. 

Me.  Benjamin — Yet  he  will  see  at  once  how  very  nnfortn- 
nate  has  been  his  allusion  to  ancient  history,  for  the  purpose  of 
satisfying  the  Court  that  all  Mexico  was  ringing  with  cries  to 
arms,  and  that  it  was  totally  impossible  that  any  other  business 
could  have  been  under  consideration.  Let  him  look  at  the 
newspapers,  which  it  is  said  we  have  forged,  and  which  are 
here  offered  before  the  Court.  All  the  daily  operations  of  life 
were  going  on  ;  the  theatres  open,  people  going  to  their  usual 
evening  amusements ;  the  administrative  acts  of  the  country 
spreading  over  so  vast  an  extent  of  territory  as  waa  then  em- 
bodied in  Mexico,  going  on  in  daily  routine.  And  all  this 
theory  that  it  was  impossible  that  the  Government  of  Mexico 
should  have  been  occupied  with  anything  else  than  the  war  is 
utterly  annihilated  by  the  facts  which  we  know  to  have  occur- 
red. Besides  which,  the  gentleman's  picture  is  overdrawn.  At 
the  time  when  these  things  were  going  on,  it  is  true  there  had 
been  some  frontier  battles  on  the  Rio  Grande  ;  true  that  the 
American  army  had  dispersed  the  Mexican  army  at  Palo  Alto 
and  Besaca  de  la  Palma ;  but  the  news  of  these  events  had  not 
leached  Mexico, 

Me.  Randolph— The  news  reached  the  city  on  the  19th  of 
May. 

Me.  Benjamin — These  things  all  occurred  on  the  5th,  6th, 
7th  and  12th  of  May. 

Mr.  Randolph — The  grant  is  dated  the  20th. 

Mk.  Benjamin — It  is  proven  that  all  the  arrangements  were 
completed  previously,  and  needed  nothing  but  the  President's 
"acuerdo"  to  make  the  whole  complete.  All  the  preceding 
forms  had  been  complied  with.  All  the  operations,  the  bar- 
gaining, and  the  communications  between  the  different  Minis- 
ters, had  taken  place  before  even  the  news  of  the  battles  had 
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reached  the  City  of  Mexico — so  that  my  brother's  argument  is 
false  in  theory  as  well  as  unfounded  in  fact. 

My  brother  Peachy  recalls  to  my  memory  the  ball  in  Brus- 
sels on  the  night  before  the  battle  of  Waterloo,  when  the  Brit- 
ish officers  were  called  from  their  dancing  with  the  ladies  to 
fight  that  memorable  field. 

But,  if  your  Honors  please,  another  ground  is  suggested.  It 
is  suggested  that  the  demand  for  the  land,  alleged  to  have  been 
addressed  to  the  President  in  Mexico,  could  not  in  all  proba- 
bility have  been  acceded  to,  because  upon  the  very  face  of  the 
papers  produced  by  Castillero  himself,  it;  was  stated  that  his 
mine  was  upon  private  property;  that  it  was  upon  the  land  of 
the  "retired  sergeant,  Jos6  Eeyes  Berreycsa."  Now,  if  the 
inine  had  actually  been  upon  private  property,  this  argument 
would  have  no  force  whatever,  for  the  reason  that  there  is  no 
pretense  that  the  land  of  Berreyesa  extended  for  two  leagues 
all  around  this  mine  ;  and,  therefore,  the  grant  of  two  leagues 
contiguous  to  the  mine,  and  upon  the  mining  possession,  would 
of  necessity  have  been  considered  by  the  local  authorities,  when 
giving  possession,  as  subject  to  the  rights  of  Berreyesa,  and 
would  have  been  so  located  as  not  to  interfere  with  him.  The 
very  purpose  of  the  Spanish  law,  in  requiring  the  delivery  of 
a  juridical  possession,  was  to  take  care  that  the  grant — which  is 
made  very  frequently  in  the  neighborhood,  and  sometimes  on 
the  very  boundaries  of,  private  land — shall  not  intrude  upon 
that  private  land,  but  that  the  land  (given  by  the  grant)  shall 
be  so  laid  out  by  the  public  authorities  as  to  respect  prior  pos- 
session and  prior  title.  So,  under  any  circumstances,  the  au- 
thorities of  California,  upon  the  production  of  this  title,  would 
have  laid  out  the  land  without  encroaching  upon  the  possession 
of  Berreyesa.  But  all  this  is  explained  away  at  once  by  some 
documents  that  have  since  appeared  in  the  case. 

At  page  2729,  your  Honors  will  find  Berreyesa's  title  in  the 
Spanish;  and  on  the  next  page,  in  the  English,  The  title 
purports  to  be  issued  by  "the  citizen  Manuel  Micheltorena," 
then  the  Governor  of  California.  In  the  4th  article,  the  grant 
states :  "  The  land  of  which  donation  is  made  is  two  square 
leagues,  a  little  more  or  less,  as  is  explained  by  the  respective 
sketch." 
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That  paper,  purporting  to  be  a  grant  of  two  square  leagues, 
was  lianded  by  Berreyesa  himself  to  CastiUero.  It  is  in  Ber- 
reyesa's  handwriting,  as  shown  by  the  evidence.  The  fact  that 
it  was  bis  handwriting  is  proven  by  the  testimony  of  two  wit- 
Dessea. 

Well,  now,  Berreyesa,  as  is  admitted  on  page  2728,  died 
about  the  monlh  of  June,  1S46:  so  that  tbia  paper,  which  is  a 
copy  of  Berreyeaa's  titie,  made  by  himself,  was  made  prior  to 
June,  1846. 

Ben'eyesa,  then,  prior  to  Juue,  1846,  furnishes  in  big  own 
handwriting  what  he  says  is  a  copy  of  his  title,  and  which  pur- 
ports to  be  a  conveyance  of  two  square  leagues. 

Now,  if  your  llonoi's  will  look  at  page  542,  at  a  letter  writ- 
ten on  the  7tb  of  February,  1848,  by  James  Alexander  Forbes 
to  Alexander  Forbes,  at  the  time  that  they  were  making  the 
survey  of  the  two-league  gram  through  the  agency  of  the  Unit- 
ed States  Surveyor,  you  will  find  Forbes  says:  "My  opinion 
of  the  title  of  the  widow  of  Berreyesa,  or  rather  my  first  view 
of  that  title,  and  the  information  given  by  her  sons,  was  that 
the  gfant  was  for  two  leagues ;  but  I  have  been  at  her  house  on 
my  return  hither,  and  I  find  that  the  title  was  given  for  one 
league,  or  silio,  and  that  the  word  one  had  been  converted  into 
the  word  two." 

Now,  when  CastiUero  first  applied  to  the  Governor  of  Cali- 
fornia for  a  grant  of  two  leagues,  in  the  papers  which  have 
since  been  found  bere,  and  in  which  his  petition  is  described, 
he  asked  for  two  leagues  adjacent  to  his  mine,  believing  his 
mine  to-be  on  Berreyesa's  land ;  believing  it  by  reason  of  this 
foi-ged  paper  of  Berreyesa's,  in  which  he  had  erased  the  word 
"one"  and  inserted  the  word  "two,"  and  added  an  "s"  to  the 
word  "sitio."  Therefore,  when  he  asks  this  land,  before  leaving 
California,  he  wants  {tadjacani^  bis  mine.  He  goes  to  Mexico 
and  determines  that  he  will  ask  for  the  grant  there  directly 
from  the  President. 

What  occurred  in  Mexico?  Will  your  Honors  look  now  at 
page  304-9?  On  that  page  is  a  letter  written  from  the  City  of 
Mexico  by  CastiUero  to  Alex,  Forbes  on  the  14th  of  January, 
1847,  just  after  he  had  in  the  contract  of  avio  leased  his  two 
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leagues  of  land  for  sixteen  years,  and  bad  sent  the  title  to 
Alexander  Forbes: 

Esteemed  Sir; — The  Sor.  Don  Francisco  Martinez  Negrete, 
has  informed  me  of  your  willingness  to  place  my  Island  of  Santa 
Cruz  under  the  protection  of  H.  B.  Majesty's  Government.  I 
thank  you  aa  well  as  Mr.  Negrete  for  this  favor,  and  to  that 
end  I  enclose  a  letter  for  Sor.  Don  Antonio  Aguirre,  a  citizen 
of  California,  who  holds  my  power  of  attorney  and  a  document 
which  proves  my  property. 

It  has  seemed  to  me  proper  to  enclose  you  a  copy  of  the  title 
of  possession  of  Don  Jos^  Beyes  Berreyesa,  in  which  is  situate 
the  quicksilver  mine ;  in  my  opinion  it  is  not  within  the  pos- 
session of  said  Berreyesa,  but  is  situate  on  vacant  land.  I  state 
this  to  you  because  I  was  so  informed  by  several  adjacent  pro- 
prietors {colindantes}.  The  copy  which  I  send  you  herewith  is 
given  by  himself,  and  bears  a  falsehood  on  its  face;  for  Gov- 
ernor Micheltorena  gave  him  only  one  league  (sitio)  of  land,  as 
that  gentleman  himself  has  informed  me.  I  remark  this  to 
you,  so  that  you,  by  an  agent  of  yours,  may  examine  Berrey- 
esa's  title  in  the  archives  office  at  Los  Angeles,  so  that  you 
may  take  possession  of  the  other  two  which  belong  to  the  com- 
pany and  which  the  Government  of  Mexico  has  granted. 

Now,  compare  Castillero's  application  to  the  Mexican  Govern- 
ment, after  he  has  gone  to  Mexico  and  learned  this  fraud,  with 
that  which  he  made  before  he  left  California.  When  he  leaves 
California,  under  the  impression  that  Berreyesa  has  a  title  for 
two  leagues,  he  asks  the  Government  here  for  a  grant  of  two 
leagues  contiguous  to  the  mine.  "When  he  reaches  Mexico,  and 
finds  that  that  title  (Borreyesa's)  is  a  fraud,  and  that  the  grant 
was  indeed  but  for  one  league  instead  of  two,  he  applies  to  the 
President  of  Mexico  for  a  grant  of  two  leagues  upon  the  mine. 

Is  that  plain  ?  Is  that  natural  ?  Is  that  consistent?  There 
is  nothing  on  the  face  of  these  documents  that  does  not  carry 
out  onr  theory  to  the  fullest  extent.  He  (Castillero)  wanted 
his  land  as  near  his  mine  as  he  could  get  it,  evidently.  It  was 
for  the  purposes  of  his  mine.  In  California  he  thinks  his  mine 
is  on  another  man's  land ;  he  asks  for  land  which  is  not  on,  bat 
near  the  mine.  In  Mexico  he  finds  his  mine  is  not  on  the  land 
of  another ;  he  asks  for  two  square  leagues  on  the  land  of  his 
mining  possession.  So  much  for  laud  on  another  person's 
property. 
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Your  Honors  will  find  in  the  record  in  this  case,  the  espe- 
diente  of  the  Berreyesa  title ;  he  has  left  out  the  Micheltorena 
grant,  and  he  has  put  his  claim  upon  a  grant  from  aaother 
Governor  (Alvarado)  to  one  league.  Mr.  Lewis  proves  that 
there  is  enough  land  to  cover  the  one  league  for  Berreyesa, 
without  at  all  infringing  upon  this  mine,  or  this  mining  pos- 
session. Oastillero's  impression  in  Mexico  was  that  it  was 
vacant  land,  and  as  such  he  asks  for  it.  But  whether 
vacant,  oi'  not,  was  a  matter  of  very  little  consequence  to  the 
President  of  Mexico,  for  the  reason  that  Castillero  had  to  be 
put  in  juridical  possession  by  the  local  authorities ;  and  that 
juridical  possession  would  necessarily  respect  the  boundaries 
of  any  preexisting  proprietor. 

There  is  nothing  in  the  record  contrary  to  the  testimony  of 
these  witnesses,  that  this  copy  of  Ecrreyesa's  grant  was  given 
by  him  to  Castillero  in  his  own  (Berreyesa's)  handwriting; 
the  fact  is  sworn  to  by  two  witnesses,  not  controverted  by  any. 
You  will  bear  in  mind  that  Berreyesa's  handwriting  is  here  in 
different  original  papers  ;  that  it  has  been  the  subject  of  com- 
parison by  experts,  and  no  attempt  has  been  made  on  the  part 
of  the  Government  counsel  to  show  that  that  writing  was  not 
Berreyesa's  own  handwriting. 

Well,  now,  what  is  the  next  objection  ?  The  next  objection 
is  this,  weighed  upon  and  commented  upon,  detaining  the  Court 
for  hours :  That  in  all  the  early  conveyances  of  shares  in  this 
mine,  between  the  parties,  the  instrument  of  copartnership  is 
referred  to,  instead  of  the  registry  and  denouncement,  as  the 
title  of  the  different  individuals  who  sell  their  respective  barras. 
Well,  I  am  somewhat  surprised  at  this,  because  I  cannot  imag- 
ine what  possible  title  they  had  other  than  that  instrument 


Where  had  Padre  Real  got  a  title  to  a  barra  in  this  mine, 
except  under  OastUlero's  grant  to  him  1  Where  had  Teodoro 
and  Secundino  Eobles  got  a  title  in  this  mine,  except  through 
the  grant  by  Castillero  to  them  ia  the  instrument  of  copartner- 
ship? The  original  denouncement  and  juridical  possession 
gave  no  title  to  these  other  parties,  because  those  stood  in  Oas- 
tillero's  name.  The  parties  selling  were  not  those  who  regis- 
tered as  denouncers.     The  registry  and  denoanoement  are  in 
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Castillero's  individual  name.  What,  then,  more  natural;  what 
else  could  he  done  when  Eobles  sold  bis  shares,  and  Castro  sold 
his  shares,  and  Padre  Eeal  sold  his  shares  ?  What  else  could 
be  done  to  show  a  title,  than  to  show  the  grant  by  the  discov- 
erer to  them  of  one-half  the  mine  ?  What  other  title  had  they  ? 
None  other. 

And  then  it  is  said  that  these  parties,  all  throughout,  speak 
of  three  pertenencias,  while  the  grant  is  of  a  mine  of  three 
thousand  varas  as  a  mining  possession.  Prom  thevery  origin, 
the  gentleman  lias  harped  upon  this  point ;  although  it  was  an- 
swered in  hi^  own  first  examination  of  James  Alex.  Forbes, 
who  gave  him  over  and  over  again  the  whole  theory  of  all  the 
owners  of  this  mine  from  the  origin,  in  language  too  plain  to 
be  mistaken. 

A  disawerer's  mine,  under  the  ordenanzas,  is  three  pertenen- 
cias ;  therefore,  when  these  parties  were  selling  out  shares  in 
the  mine,  they  sold  out  their  shares  in  the  three  pertenencias. 
That  was  the  mine. 

Now,  the  Alcalde  says,  after  giving  possession  of  the  mine, 
"  I  have  thought  proper,  {'  he  venido  en  concederk,')  I  have  come 
to  the  conclusion,  to  grant  three  thousand  varaa,  as  a  grada." 
The  Alcalde  had  no  earthly  power  to  do  it.  It  gave  nothing. 
It  was  of  no  value  as  a  grant  or  concession,  but  still  it  was 
there  on  the  face  of  the  papers.  And  what  is  that  gracia,  or 
mining  possession  ?  A  tract  of  land,  upon  which  the  hacienda 
— the  reduction-works— can  be  established,  and  upon  which 
the  mining  workmen  may  live ;  land  for  stables  for  their  cattle, 
andior  every  operation  that  is  necessary  in  the  working  of  a 
mine. 

Now,  the  gentleman,  after  James  Alex.  Forbes  had  been  in- 
troduced as  a  witness  in  favor  of  the  Government,  by  every 
possible  means  endeavored  to  make  him  say  that  there  was 
something  inconsistent  in  these  purchases  and  sales  of  shares 
"  in  three  pertenencias."  But  James  Alex.  Forbes  persistently 
told  him  it  was  all  right.  I  refer  your  Honors  to  Forbes'  dep- 
osition, at  pages  446,  455  and  870.     Page  446 : 

Ques.—0£  what  did  he  give  you  the  possession  ? 
^ns.—Ot  the  mine  itself,  the  hacienda,  the  mining  utensils, 
and  ihe  ores  that  bad  been  extracted  from  the  mine. 
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Ques. — What  do  you  mean  by  the  mine  ?  Do  you  mean  the 
spot  only  where  the  ores  were  dug,  or  that  spot  with  a  definite 
extent  of  land  about  it;  and  if  the  latter,  of  what  definite  ex- 
tent of  land  around  the  mine  did  he  give  you  possession? 

Ans. — I  do  not  recollect  that  any  definite  extent  of  land  was 
specified,  other  than  that  given  by  the  Alcalde,  It  was  under- 
stood that  the  mine  contained  three  pertenencias  at  the  time. 


[The  latter  part  of  this  answer  objected  to.] 

Ques.—'Bj  "pertenencias"  do  you  mean  the  quantity  of  land 
known  as  sueh  in  the  mining  ordinances  of  Mexico  ? 
Ans. — I  dp. 

There  that  stops.     Now  we  will  turn  to  page  448 : 

Qiies. — Will  yon  answer  yes  or  no,  whether  he  gave  you 
"'""tt  of  a  definite  tract  of  land  about  the  kadenda? 


Ans. — There  was  no  definite  tract  of  land  stated.  The  pos- 
session of  the  hacienda  was  comprised  in  that  of  the  mine. 

Again : 

Ques.—Whcn  you  delivered  possession  of  this  mine  and  ha- 
cienda to  Robert  Walkinshaw,  agent  of  Alex.  Forbes,  of  what 
did  that  possession  consist  ?  Did  you  deliver  possession  of  any 
tract  around  the  mine  and  hacienda,  or  either  of  them  ? 

Ans. — I  delivered  to  him  that  possession  which  I  had  re- 
ceived, together  with  a  considerable  quantity  of  ore  which  I 
had  extracted.  At  the  hacienda  i  delivered  what  I  had  re- 
ceived, together  with  some  utensils  purchased  by  me.  I  did 
not  deliver  to  him  possession  of  any  definite  tract  about  the 
mine  or  hacienda. 

§i(esr— When  you  recovered  possession  of  the  mine  and  ha- 
cienda on  your  return  from  Tepic,  of  what  did  you  regain  pos- 
session ? 

Atis. — I  did  not  state  that  I  recovered  possession  on  my  re- 
turn from  Tepic ;  I  said  I  received  it  by  virtue  of  a  power  of 
attorney. 

Ques. — Of  what  did  you  receive  possession  on  your  return 
from  Tepic? 

Ans, — I  received  possession  of  the  mine,  a  large  quantity  of 
cinnabar  ore,  and  of  the  hacienda,  comprising  all  the  works  erected 
by  Mr.  Walkinshaw." 

The  gentleman  is  not  yet  satisfied;  and  goes  on,  at  page 
455,  when  Forbes  again  attempts  to  make  him  understand 
what  he  means : 
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J^ns. —  «  *  ».  There  was  only  one  act  of  possessioa 
which  I  understood  to  have  heen  given.  This  embraced  three 
pertenencias,  so  far  as  regarded  the  mine.  Three  perlenencias,  aad 
also  lands  about  the  hacienda,  I  understood  to  have  been  given 
to  CastiJlero  in  1845. 

Ques. — How  much  land  do  you  mean  to  say  was  granted 
about  the  hacienda  ? 

Ans. — I  understood  there  were  three  tfiousand  varas. 

Ques. — When  do  you  mean  to  say  you  understood  this? 

Ans. — I  think  I  learnt  this  about  the  time  I  received  posses- 
sion from  Real.  I  am  not  certain,  it  may  have  been  auhse- 
quently. 

Qties. — When  you  bargained  and  bought  of  the  Robles  two 
of  their  four  "  barras,"  did  you  not  obtain  from  them  the  half 
of  all  their  interest  in  the  mine  and  its  appurtenances  ? 

Ans. — I  did. 

Ques. — How  is  it,  then,  that  your  deed,  drafted  by  yourself, 
expressed  only  two  of  their  barras  in  "  each  of  the  three  perte- 
nencias of  that  mine?" 

Ans. — Quite  correct.  I  purchased  two  barras,  and  as  a 
matter  of  course  the  deed  expressed  according  to  mining  custom  all 
the  pertenencias  supposed  to  be  comprised  in  a  mine. 

Ques. — How  is  it,  then,  thai  there  was  no  allusion  to  their 
interest  in  the  tract  of  three  thousand  varas  around  the  hacienda, 
which  is  one  mile  from  the  mine  ? 

Ans. — The  terms  of  the  deed  of  sale  comprise  everything ; 
all  their  right,  title  and  interest  to  lands  and  mine. 

Ques. — Show  what  words  in  that  instrument  convey  an  inter- 
est in  the  three  thousand  vara  tract  around  the  hacienda,  _ 

Ans. — It  is  that  clause  which  commences,  "  all  their  rights 
and  shares  in  each  one  of  the  three  pertenencias,"  etc. 

By  Mexican  custom  a  sale  of  barras  in  a  mine  includes  an 
int^est  in  the  hacienda. 

ISTow,  what  plainer  explanation  can  I  give  the  Court  than 
this  witness  has  given — for  this  witness  does  not  lack  intelli- 
gence? He  has  only  too  much  of  it.  If  he  had  a  little  less, 
or  if  one-half  could  be  carried  to  the  credit  of  honesty,  be  would 
be  a  very  considerable  man.  How  am  I  to  explain  to  your 
Honors,  better  than  the  gentleman  has  explained,  in  his  own 
testimony,  that,  according  to  the  mining  customs,  all  these 
deeds  speak  of  the  mine  as  a  mine  of  three  pertenencias, 
although  there  were  other  lands  comprising  the  hacienda ;  and 
which  were  considered  as  appurtenant  to  the  mine,  and  con- 
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seqiiently  needed  no  mention  in  the  conveyances.  James 
Alexander  Forbes  so  understood  it,  when  he  took  a  title  in  the 
year  1847,  and  when  lie  bargained  for  his  title  in  18i6 ;  and  it 
never  occurred  to  him  that  the  three  thousand  varas  were  not 
included  in  the  sale  of  the  three  pertenencias.  Yet  the  gentle- 
man stands  up  here  day  after  day,  and  calls  on  your  Honors  to 
infer  forgery,  from  the  fact  that  in  their  deeds  of  sale  no  special 
reference  is  made  to  the  three  thousand  varas,  which,  according 
to  Mexican  custom,  went  with  the  pertenencias,  and  required 
no  mention. 

Mb.  Bandolph — Ton  argue,  then,  that  the  Junta,  misun- 
dersUnding  this  document  of  Castillero's,  supposed  it  to  be 
for  additional  pertenencias,  and  as  such  recommended  its  con- 
firmation. 

Me.  Benjamin — Certainly. 

I  now  come,  may  it  please  your  Honors,  to  a  paper  somewhat 
celebrated  in  this  record,  called  the  Vejar  certificate. 

This  Vejar  certificate  appeared  to  me,  when  I  read  the  opin- 
ion of  his  Honor  the  District  Judge  upon  this  evidence,  to  have 
precisely  the  signification  which  his  Honor  attached  to  it.  I  read 
it  over ;  and  whilst  I  could  not  see  what  bearing  it  had  upon 
the  genuineness  of  these  papers,  I  could  see  that  it  would  cer- 
tainly have  a  very  prejudicial  effect  upon  the  mind  of  the  Judge 
to  have  a  certificate  brought  before  him  purporting  to  be  a  cer- 
tificate of  facta,  known  not  to  have  existed. 

Now',  nothing  surprised  me  more  than  that  there  should  be 
a  false  certificate  from  a  Mexican  Notary.  It  surprised  me  for 
many  reasons.  When  a  student-at-law,  I  passed  a  two  years' 
apprenticeship  in  a  Notary's  office  in  Louisiana.  I  was  familiar 
with  the  old  Spanish  certificates  in  the  notarial  offices  there ; 
I  knew  the  notarial  mode  of  doing  business  of  the  old  French 
and  Spanish  notaries ;  I  knew  the  excessive  and  almost  ridicu- 
lous particularity  with  which  they  carried  out  the  forms  pre- 
scribed by  law — but  in  the  whole  course  of  my  experience  I 
have  never  seen  such  a  certificate  called  into  doubt  or  question, 
nor  one  of  them  forged  or  fraudulent.  I  might  have  looked 
anywhere   else  for  false  and  fraudulent  certificates;   but  the 
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Notary  is  so  hemmed  in  with  pains  and  penalties,  the  punish- 
ment so  severe  and  exemplary  both  under  tlie  French  and 
Mexican  law  (the  Mexican  law  being  derived  directly  from 
Spain),  that  it  would  require  some  most  extraordinary  tempta- 
tion to  induce  such  an  officer  to  make  a  false  certificate. 

Yet  this  certificate  (Vejar's)  did  upon  its  face  apparently  bear 
the  construction  which  your  Honor  of  the  District  Court  bad 
put  upon  it.  But  when  I  read  the  record  through,  and  found 
a  dozen  other  certificates  of  the  same  nature,  and  noticed  the 
particularity  with  which  Vejar  made  up  each  certificate  in  turn, 
then  I  began  to  be  shaken  in  my  belief  of  the  correctness  of  the 
translation,  or  of  the  correctness  of  the  meaning  attached  to  the 
words  of  this  instrument. 

In  the  first  place,  the  certificate,  with  the  meaning  which  at 
first  blush  would  be  attached  to  it,  appeared  to  be  nonsense. 
I  could  not  understand  how  a  Mexican  Notary  could  say  that 
he  had  seen  insertions  of  this  instrument  in  acts  done  by  execu- 
tive of&cers  in  California,  How  could  a  man  see  an  insertion 
of  an  instrument  in  an  executive  act  ?  I  did  not  understand 
that  exactly. 

Then,  I  did  not  see  how  the  Notary  in  Tepic  could  certify 
that  he  had  seen  executive  acts  in  California ;  nor  could  I  see 
the  slightest  sense  in  the  world  in  bringing  up  a  certificate 
from  Tepic  to  prove  that  something  had  occnred  in  California, 
with  the  remotest  idea  that  any  Court  would  admit  if  in  evi- 
dence !  because  if  any  official  act  had  occurred  in  California, 
the  evidence  would  be  in  California.  Why  should  we  go  to 
Tepic  for  the  evidence  of  official  acts  in  California  ?  I  did  not 
understand  it.  I  then  took  up  Vejar's  certificates  in  the  Trans- 
cript,_and  examined  them,  and  the  whole  thing  became  plain 
and  clear  as  day,  for  it  turns  out  that  on  every  occasion 
throughout  this  whole  record,  in  which  he  certifies  to  a  signa- 
ture (except  when  the  parties  had  passed  the  signatures  before 
himselfin  the  usual  form),  he  had  stated  the  grounds  upon  which 
he  certified  it.  He  says:  "I  know  Euch  and  such  facts,  and 
for  that  reason  I  say,  that  in  my  judgment  that  signature  is 
true."  I  found  that  his  (Vejar's)  certificates  did  him  honor  for 
their  scrupulous  regard  to  facts ;  and  I  found  that  this  very 
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certificate,  so  harsbly  attacked,  contains  within  itself  the  proof 
of  the  scrupulous  regard  of  this  Notary  to  truth  and  honor, 

I  propose  now  to  call  the  attention  of  the  Court  to  those  cer- 
tificates according  to  their  date,  to  show  how  the  language  of 
each  certificate  changes  according  to  the  facts  which  come  by 
to  the  Notary's  knowledge ;  how  scrupulously  he 
8  from  certifying  a  signature  when  he  does  not  know  it, 
and  how,  when  a  signature  is  brought  before  him  to  certify, 
that  he  does  know,  he  leaves  it  to  those  who  read  it  to  ascer- 
tain whether  the  grounds  upon  which  he  attaches  his  certificate 
are  sufficient,  or  not,  in  law. 

The  first  certificate  in  this  record,  of  this  Notary,  is  on  page 
511.  It  is  a  certificate  to  the  power  of  attorney,  of  the  23d  of 
April,  1849,  given  by  Alex.  Forbes  to  James  Alex.  Forbes. 
This  certificate  is  signed  by  Jesus  Yejar  and  Panfilo  Solis.  It 
is  to  the  signatures  of  Alex.  Forbes  and  the  two  witnesses, 
Joaquin  Andrade  and  William  E.  Barron.  What  is  the  lan- 
guage of  that  certificate : 

The  undersigned,  Notaries  Public,  certify  that  the  foregoing 
signatures  are  those  of  Don  Alexander  Forbes,  Don  Joaquin 
Andrade,  and  William  E.  Barron,  the  same  that  they  use  in  all 
their  business  transactions.  In  testimony  of  which  we  have 
given  the  present  in  Tepic  ou  the  19th  May,  one  thousand  eight 
hundred  and  forty-nine. 

(Signed)  Jesus  Vejae.        Panfilo  Solis. 


There  is  Vejar's  reason  for  certifying  those  f 
says,  th«y  are  used  in  all  their  business.  It  was  not  signed 
before  him,  and  he  does  not  say  it  was.  But  his  reason  for 
believing  the  signatures  is,  he  says,  because  they  are  the  same 
signatures  they  use  in  all  their  business. 

On  the  13th  of  November,  1849,  he  was  called  on  to  certify 
a  copy  of  this  Castillo  Lanzas  decree.  Your  Honors  will  find 
his  certificate  at  page  546. 

Now,  there  was  the  time,  if  anything  fraudulent  was  intend- 
ed, to  certify  that  the  original  had  the  true  signature  of  Castillo 
Lanzas.  But  the  Notary  did  not  know,  had  never  seen, 
Castillo  Lanzas'  signature.  He  did  not  know  whether  the 
signature  was  his  or  not,  and  he  would  not  certify  it.     Let 
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yonr  Honors  look  at  the  particularity  with  which,  wheu  this 
instvLiment  is  first  presented,  he  certifies  the  copy. 

"  The  above  is  a  copy  talien," — not  from  "  the  original ;"  to 
use  which  words  would  imply  he  knew  the  original  signature ; 
but — "from  Hts  original.'"     *     *     *     The  certificate   reads 


The  above  is  a  true  copy  from  its  original,  which  was  pre- 
sented in  this  office  by  Messrs.  Barron,  Forbes  &  Co.,  of  this 
place,  and  the  same  being  returned  to  them  marked  with  my 
rubric,  the  present  is  given  at  their  solicitation  for  the  appro- 
priate use. 

In  testimony  of  which  I  sign  and  attach  my  signet  to  these 
presents,  in  Tepic,  13th  November,  1849. 

Jesus  Vejar. 

A  paper  is  presented  to  Yejar.  It  purports  to  be  this  Castillo 
Lanzas  decree.  He  is  asked  to  certify  a  copy.  He  will  not 
certify  that  the  original  is  signed  by  Castillo  Lanzas ;  he  will 
not  certify  that  it  is  an  original  document ;  but  he  will  certify 
that  the  copy  he  makes  is  a  copy  from  "its  original,"  which 
was  handed  him  by  Barron,  Forbes  &  Co.,  and  returned  to 
them  by  him.  Whether  that  original  be  true  or  not,  he  will 
not  certify.  He  returns  them  a  certificate  that  it  is  the  original 
of  the  copy.  That  is  all.  There  is  no  statement  there  that  it 
was  signed  by  Castillo  Lanzas.  He  knew  nothing  about  that, 
and  he  would  not  certify  it. 

At  page  556  is  the  next  certificate  by  this  Notary;  given  on 
the,  3d  of  December,  18i9.  He  was  called  upon  with  a  copy 
of  the  instrament  of  awjo,  which  had  been  passed  in  Mexico  in 
December,  1846,  and  which  contained  a  copy  of  the  Castillo 
Lanzas  decrcR,  authenticated  by  the  signature  of  three  or  four 
Mexican  notaries,  and  the  seal  of  the  National  College  of 
Notaries.  That  instrument  is  now  brought  to  him,  and  he  ia 
requested  to  certify ;  not  to  the  Castillo  Lanzas  decree — that 
has  not  come  up  yet — but  to  a  copy  of  this  instrument  of  mio. 
He  says : 


At  the  verbal  request  of  Alexander  Forbes,  and  for  the 
appropriate  uses,  I  give  him  the  present,  signing  the  same  in 
Tepic,  the  third  of  December,  one  thousand  eight  hundred  and 
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forty-nine,  having  used  common  paper,  ttere  being  no  sealed 
paper  of  the  fourth  class  in  the  office  where  it  is  issued,  which 
I  certify.  Jesus  Vejak. 

Now,  why  was  that  paper  taken  to  Tejar  to  he  certified? 
"Why  was  not  the  copy  from  the  City  of  Mexico  sent  up  for  a 
certificate  ?  The  answer  is  plain.  On  the  3d  of  December, 
1849,  California  belonged  to  the  United  States.  The  original 
copy  from  the  City  of  Mexico,  certified  by  the  notaries  of  Mex- 
ico, without  an  authentication  of  their  signatures,  would  not  be 
admitted  in  California.  Therefore,  Jesus  Yejar  certifies  the 
previous  copy  given  by  the  Mexican  notaries,  and  then  that 
copy  is  certified  by  the  British  Consul  in  Tepia  It  was  sup- 
posed that,  with  the  certificate  of  the  British  Consul  in  Tepic, 
it  would  be  admitted  here  in  our  Courts,  or  used  for  any  pur- 
pose required  as  an  authentication  of  the  notarial  copy  from 
Mexico.  A  notarial  copy,  sent  from  Mexico,  being  intended 
to  be  used  in  Mexico,  required  no  authentication ;  but  here  he 
was  asked  to  make  a  copy  to  be  sent  to  California.  Making 
that  copy,  he  saw  the  notarial  certificate  of  four  notaries  of  the 
National  College  of  Mexico  attached  to  a  paper  containing  the 
Castillo  Lanzas  decree,  "  treating  it  with  deference  as  genuine, 
respecting  it,  obeying  it,"  as  he  says  in  his  certificate  of  that 
day. 

Then,  on  the  15th  of  March,  1850  (page  801),  he  was  called 
upon  to  give  a  certificate  in  relation  to  another  signature.  On 
that  day  he  was,  in  fact,  asked  to  certify  three  diiferent  signa- 
tures. -Now,  I  call  your  Honors'  attention  to  the  manner  in 
which  each  of  the  three  signatures  was  described  and  certified 
to  by  this  Notary.  I  want  your  Honors  to  see  the  scrupulous 
care  which  he  takes  with  each  of  the  signatures.  He  certifies 
each,  giving  what  he  knows  about  the  facts,  and  leaving  the 
Court  to  determine  from  those  facts  whether  his  certificate  is  to 
be  treated  as  sufficient  proof,  or  not. 

He  is  asked  to  certify  to  the  signature  of  Jas.  Alex.  Forbes 
who  was  in  California.     What  certificate  does  he  give  1— 

I,  Jesus  Vejar,  Notary  Public,  hereby  certify  and  accredit, 
that  the  last  preceding  signature  of  Don  James  Alexander 
"    '     I,  is  the  signature  of  that  gentleman  which  he  is  accus- 
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tomed  to  use,  it  being  so  known  to  me,  wHen  I  knew  iiim  ia 
his  transit  through  this  city  on  hia  way  to  Upper  California, 
by  various  acts  which  he  executed  in  the  house  of  Barron, 
Forbes  and  Company,  And  at  the  request  of  those  gentlemen, 
I  sign  and  execute  this  certificate  at  Tepic,  on  the  15th  day  of 
Maroli,  1850.  Jesus  Vejae. 

That  ia  one  thing  he  is  asked  to  certify — the  signature  of 
James  Alex.  Forbes :  "  I  certify  it  to  be  his  signature ;  and  I 
certify  it  because  I  Itnov)  it,  having  seen  him  use  that  signature, 
when  he  passed  through  this  city,  in  various  acts.  That  is  the 
way  I  know  that  signature."  He  is  there  asked  to  certify  the 
copy  of  the  escritura,  or  instrument  of  partnership. 

On  the  same  day  he  is  asked  to  certify  another  instrument. 
Your  Honors  will  find  his  certificate  on  page  31S2.  These 
papers  were  presented  to  him  solely  for  him  to  certify  signatures. 
This  (page  3132)  is  again  to  the  signature  of  Jaa.  A.  Forbes. 

Now,  the  Castillo  Lanzas  document  is  presented  to  him.  We 
want  him  to  certify  this  signature  too.  What  does  he  say  ? 
He  is  asked  to  certify  the  Castillo  Lanzas  signature  to  that  doc- 
ument which  had  been  sent  to  him  before  for  a  certificate,  and 
which  he  then  declined  to  certify  as  being  Castillo  Lanzas'  sig- 
nature.    What  does  he  say  now  ? — (Page  68  of  the  record) : 

r,  Jesus  Vejar,  a  Notarj'  Public,  hereby  certify  and  attest  that 
the  foregoing  authentic  instrument,  signed  by  his  Excellency 
the  Minister  of  Foreign  Relations,  Government  and  Police, 
Castillo  Lanzas,  has  been  respected  under  that  signature,  and 
obej7ed  hy  the  Mexican  authorities  that  governed  in  Upper 
California  in  the  year  eighteen  hundred  and  forty-six,  accord- 
ing to  insertions  which  the  said  authorities  made  of  the  said 
instrument  in  acts  which  they  passed  upon  the  subject  of  which 
they  treat,  and  which  I  certify  to  have  seen,  and  for  this  reason 
that  signature  in  the  said  instrument  should  be  esteemed  as 
authentic,  and  signed  in' the  handwriting  of  his  Excellency  the 
Minister ;  and  as  also  by  proceedings  which  have  passed  under 
my  observation  Sor.  Don  Andres  Castillero  recognized  it. 

The  certificate  is  not  offered  for  the  proof  of  any  executive 
acta  in  Upper  California ;  it  is  offered  to  prove  a  signature. 
The  Notary  says :  "  I  say  that  is  the  signature,  and  here  is  my 
reason :  my  reason  is,  that  I  have  seen  it  respected  in  insertions 
of  that  document  in  acts  passed  in  which  that  document  has 
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been  respeetcd  and  treated  -with  deference  by  Mexican  autbor- 
ities." 

Now,  may  it  please  your  Honors,  if  two  meanings  could  be 
given  to  tbis  certificate,  would  you  select  tbe  one  whicb  would 
brand  tbia man  witb  falsehood,  perjury,  and  official  misconduct ; 
or  the  one  whicb  tbe  act  naturally  bears  on  its  face  ?  Observe, 
too,  he  certifies  to  this  certificate  for  two  reasons;  tbe  latter  of 
which  you  may  judge  to  be  sufficient,'or  not,  as  you  please. 
"These  are  my  reasons,"  he  says:  "First,  I  have  seen  acts 
containing  insertions  of  this  document  in  which  this  signature 
has  been  respected  and  obeyed,  as  being  a  genuine  signature, 
by  the  Mexican  authorities ;  Secondly,  by  proceedings  that 
have  passed  under  my  observation — Oastillero  recognized  it." 
That  may  be  a  bad  reason,  or  a  good  one.  It  is  his  reason. 
Take  it  for  what  it  is  worth.  The  grant  purports  to  be  made 
to  Oastillero.  Yejar  says  he  has  two  reasons  for  believing  the 
siguature  to  be  a  genuine  signature:  one  is,  that  Oastillero 
recognizes  it  to  be  a  genuine  signature ;  the  other,  that  the 
Mexican  authorities  have  inserted  it  in  acts  passed  before  them 
which  "  I  have  seen,"  We  produced  the  acts  in  which  he  bad 
seen  it,  and  in  which  it  was  inserted. 

Kow,  what  is  there  against  all  this  plain  and  logical  sequence 
of  facts?  These  words:  "that  governed  in  Upper  California 
in  the  year  1846."  Now,  let  us  put  ourselves  in  the  Notary's 
place  for  a  moment.  He  has  given  his  certificate  to  the  genu- 
ineness of  an  instrument  which  is  to  go  out  of  the  country ; 
he  certifies,  therefore,  that  the  signature  baa  beeu  respected  by 
Mexican^authorities ;  but  it  strikes  him  that,  the  fact  that  it 
has  been  respected  by  Mexican  authorities  gives  it  no  authen- 
ticity in  California,  which  is  an  American  possession;  it  is 
therefore  necessary  to  state  that  it  was  at  the  time  that  Mexican 
authorities  were  governing  in  Upper  California,  to  wit,  in  the 
year  1846.  For  the  purpose  required  by  these  parties — to 
send  it  into  the  United  States — it  won't  do  to  simply  certify 
that  it  was  respected  by  Mexican  authorities ;  that  does  not 
help  it  in  the  United  States ;  but  it  must  be  at  a  time  when 
Mexican  authorities  governed  in  Upper  California.  I  must 
state  the  date  wheu  it  was  so  respected,  the  date  when  the 
Mexican  authorities  were  governing  in  Upper  California,  to 
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wit,  the  year  1846.  The  ideas  passing  through  the  Notary's 
mind  become  apparent  to  any  individual  who  will  read  the 
certificate  candidly. 

It  was  suggested  by  his  Honor  the  District  Judge,  that  those 
words  {actos  cjue  autorizaron)  might  refer  to  other  officials  besides 
notaries ;  and  it  is  asked  what  reason  had  we  for  restricting 
"actos"  to  notarial  instruments  in  this  particular  case? 

To  that  I  answer,  first:  That  it  is  true  that  those  words  ^^actos 
autorizados"  are  Spanish  law  terms  which  do  apply  to  other 
instruments,  as  his  Honor  observed,  but  that  those  words  are 
particularly  and  almost  invariably  applied  in  the  Spanish  law 
to  notarial  instruments.  In  the  Mexican  Febrero,  vol.  2,  page 
532,  the  author,  speaking  of  the  various  kinds  of  public  and 
private  instruments,  says :  "  There  are  various  classes  of  public 
instruments  that  the  laws  of  the  Partidas  recognize,  such  as  docu- 
ments authenticated  by  the  seal  of  the  Pope,  King,  Prince, 
Archbishop,  Bishop  and  others;  but  among  them  special 
mention  should  be  made  of  those  authenticated  by  the  signet 
of  a  Notary,  who  is  the  officer  created  by  law  for  this  purpose." 

In  the  whole  of  these  notarial  certificates  scattered  through 
this  volume,  you  find  these  words  "actos  autorizados"  used  by 
every  Notary  who  attempts  to  certify  a  signature.  And, 
although  it  is  true,  as  his  Honor  the  District  Judge  observed, 
that  those  words  could  be  applied  to  other  authorities,  yet 
when  we  find  about  one  hundred  certificates  in  this  volume, 
in  all  of  which  the  words  are  applied  to  notarial  acte,  the  pre- 
sumption is  that  they  are  in  this  instance  applied  also  to  nota- 
rial acts,  and  nothing  else.  It  is  a  Notary  that  is  certifying ; 
he  is  using  notarial  language ;  all  through  the  record  you  find 
notarial  instruments  certified  in  these  words  and  in  no  other. 

Everywhere  else  the  meaning  is  undisputed.  "Why  is  that 
meaning  changed  for  this  particular  certificate  ?  Why  should 
it  be  so  changed?  And  why  should  it  be  so  changed  for  the 
purpose  of  establishing  that  the  Notary  certified  a  falsehood  in 
regard  to  a  matter  of  which  he  was  not  asked  to  certify  at  all  ? 
The  certificate  on  its  face  states  its  purpose.  He  is  not  asked 
to  certify  facts  in  California;  he  is  asked  to  certify  a  signature; 
that  is  all  his  certificate  purports  to  be — an  authentication  of  a 
signature. 
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Now,  wbether  he  gave  good  or  bad  reasons  for  his  certificate, 
is  to  us  a  matter  of  indifference,  for  he  states  his  reasons — anch 
as  they  are — and  your  Honors  can  judge  of  their  weight.  All 
we  asked  of  him  to  do,  and  all  he  could  do,  was  to  certify  the 
signature  to  three  or  four  papers — which  certificates  he  made 
out  as  he  thought  proper.  This  signature  he  certifies  to  be 
James  Alex.  Forbes',  because  "  I  have  seen  him  use  the  same 
in  various  acts ;"  "  that  I  know  for  other  reasons."  I  shall 
bring  to  your  Honors'  attention  some  other  certificates  where 
he  uses  these  words  "]>or  etta  razon."  "  This  one,"  he  says, 
"  is  true  because  I  have  seen  it  inserted  in  various  acts."  We 
produce  the  acts  in  which  it  was  inserted,  and  those  very  acts 
prove  the  statement  to  be  true  that  he  had  seen  the  document 
inserted  in  them,  and  treated  as  genuine  by  Mexican  authori- 
ities.  Who  made  these  insertions  ?  Mexican  authorities.  Tlie 
California  authorities  were  designated  as  local  authorities.  All 
through  these  books  of  record,  when  California  authorities  are 
spoken  of,  they  are  called  local  authorities.  That  is  not  what 
this  Notary  has  seen.  He  has  seen  the  signature  respected  by 
Mexican  authorities ;  that  is,  by  authorities  of  the  City  of 
Mexico. 

I  think,  may  it  please,  your  Honors,  that  this  amounts  to 
absolute  demonstration.  We  were  all  deceived  in  our  opinion 
of  the  meaning  of  the  paper ;  which  I  admit,  upon  its  face, 
appeared  to  be  that  which  the  Court  attributed  to  it,  namely, 
that  this  Notary  was  certifying  to  something  which  had  oc- 
curred in  California,  when  he  had  not  the  remotest  idea  of 
certifying  to  anything  in  California,  at  aU,  and  could  not  know 
in  Tepic  what  occurred  in  that  Department. 

Shall  I  give  your  Honors  more  of  his  certificates  ? 

On  the  18th  of  March,  1850,  he  was  called  to  certify  to  some 
other  papers.  It  is  another  certificate  in  relation  to  the  signa- 
ture of  James  Alexander  Forbes;  and  given  for  the  same  rea- 
sons as  before.  James  Alexander  Forbes'  ratification  of  the 
avio  was  presented  to  him.  What  is  his  certificate  to  this  ? 
(Pag6  5i9): 

I  certify  and  give  this  certificate,  that  the  preceding  signature 
of  James  Alexander  Forbes,  which  is  subscribed  to  the  fore- 
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going  power  of  altoroey  granted  by  Don  Jose  Castro,  is  the 
same  that  he  is  acoustomed  to  use  as  V  ice  Consul  of  Her  Britan- 
nic Majesty  in  Upper  California,  under  hia  seal  of  office  as  it 
appears ;  and  in  such  character  of  Vice  Consul  such  signature  is 
recognized  by  foreign  mercantile  houses  in  this  city  in  giving 
faith  and  credit  to  authentic  instruments  which  he  has  issued — 
and  for  this  reason  I  certify  the  signature. 

That  is  the  reason  why  he  gives  that  certificate. 

On  page  2475,  this  Notary  is  called  upon  to  certify  the  cer- 
tificates of  notaries  of  the  City  o?  Mexico,  on  this  same  day 
(L8th  of  March,  1850).  In  so  doing,  he  gives  a  different  rea- 
son.    He  ce'tiaes  their  signatures,  and  gives  his  reason  for  it. 

It  appears  to  me,  then,  may  it  please  your  Hoaors,  in  the 
highest  degree  unjust  to  this  Notary  to  give  to  his  instrument 
the  signification  which  was  formerly  given  ;  asignlflcation  with 
which  we  have  nothing  to  do.  He  was  asked  to  eertiiy  Lan- 
zas' signature,  amongst  othei-s,  and  if  he  gives  bad  Tea;-ona  for 
believing  it  to  be  his  genuine  signature,  it  is  nothing  to  us, 

Mb.  Justice  McAlltsteb— Tabiag  your  construct'ou  to  be 
correct,  do  yoa  say  that  the  certiiicates  of  a  foreign  Notary, 
made  in  a  foreign  country,  should  be  taken  as  evideoce  by  this 
Court? 

Mr.  Benwmin— Notatali.  I  simply  wish  to  prove  ^rooii 
faith,  so  far  as  the  certificates  are  concerned. 

Now,  how  13  Jesus  Vejar's  certificate  further  as,sailed?  By 
a  vei'y  simple  method ;  by  sayiug  he  was  a  piece  oi  office  Jurni- 
(we' of  Barron,  Forbes  &  Co.  Well,  so  he  is,  just  as  my  broth- 
er Eandolph  is  a  piece  of  office  fj'uiture  of  aoy  of  his  cbents, 
and  as  I  am  of  mine.  If  it  suits  him  tocall  me  atpreseut  a  piece 
of  office  furuiture  of  Barron  &  Co.— 

Me.  Eandolph,  (interrupting)  — By  no  means.  I  shall 
never  do  so,  sir. 

Mr.  Benjamin— Why  not  ?  They  are  my  clients.  Bar''on, 
Forbes  &  Co.  were  clients  of  Vejar.  Notaries  have  clients  as 
well  as  lawyers.  Each  Notary  has  his  clients.  Those  clients 
do  all  their  business  in  his  ofiiee.     You  might  ridicule  any  set 
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of  certificates  brought  from  any  Notary,  any  vrhere,  as  signed 
by  a  piece  of  office  furniture,  because  all  the  business  of  the 
client  is  done  in  the  same  office.  I  will  say,  that  so  far  as  my 
professional  business  is  concerned,  I  do  all  my  chent's  business , 
or  none.  There  would  not  be  a  particle  more  of  propriety  in 
the  epithet  being  applied  to  any  gentleman  of  the  bar,  because 
he  was  the  legal  counsel  of  his  client,  than  in  applying  it  to  a 
Notary,  because  he  was  the  No'tary  of  a  commercial  house. 

I  now  come,  may  it  please  your  Honors,  having  reviewed 
some  of  those  facts  which  are  spoken  of  as  inducing  doubt  in 
relation  to  the  genuineness  of  these  papers — a  genuineness  that 
is  now  established  beyond  all  controversy — to  inquire  into  the 
origin  of  this  cliarge  of  fraud. 

How  came  it  to  be  made  7  Whence  did  it  derive  its  origin? 
and  who  were  its  respectable  progenitors  ? 

A  man  by  the  name  of  James  Alexander  Forbes — who  has 
been  often  mentioned  in  this  case— became  bankrupt.  Not  yet 
thoroughly  bankrupt  in  character,  though  that  was  rather  bad, 
he  became  utterly  bankrupt  in  fortune.  He  came  to  these  gen- 
tlemen, who  are  the  claimants  in  this  case,  and  asked  them  for 
money,  and  they  would  not  give  it.  He  asked  them  for  a  loan 
of  $10,000.  They  had  already  lost  money  by  his  bankruptcy, 
and  declined  giving  him  any  more  just  at  the  moment  when  he 
had  become  bankrupt.  Animated  by  motives  of  revenge,  and 
by  a  desire  to  swindle  somebody  out  of  some  money,  having 
failed  in  his  efforts  on  Barron  &  Co,,  he  bethought  him  that 
there  was  a  body  of  men  here  who  were  busy  in  claiming  this 
valuable  property,  pretending  that  it  belonged  to  them  under 
agricultural  grants,  who  had  the  ear  of  certain  Government 
officers,  and  who,  if  they  could  get  rid  of  the  New  Almaden 
Mine  owners,  might  perhaps  defraud  the  Government  out  of  it 
for  their  own  benefit.  How  were  these  New  Almaden  Mine 
owners  to  be  gotten  out  of  the  way  ?  Up  to  that  day  not  a 
human  soul  had  breathed  a  suspicion  of  the  genuineness  or  va- 
lidity of  these  papers  which  had  been  spread  upon  the  records 
of  the  Courts  of  this  country  for  years. 

"  I  will  go,"  says  James  Alexander  Forbes,  "  and  get  hold  of 
a  shrewd  Frenchman  here  by  the  name  of  Laurencel,  and  satisfy 
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him  by  forging  certain  papers,  and  putting  tliem  in  connection 
with  certain  otlier  true  papers,  that  there  is  sometliing  wrong 
in  this  title.  I  won't  let  him  have  anything  until  he  pays  me 
$10,000  cash  down  ;  and  I  will  run  no  risks.  The  way  I  will 
avoid  risk  is  this :  I  will  stipulate  that  these  forgeries  of  mine 
are  not  to  be  used  except  to  effect  a  compromise ;  and  if  Lau- 
rencel  can  get  a  compromise  by  their  use,  then  he  shall  give  me 
$10,000  more.  If  he  cannot  effect  a  compromise,  why,  the  pa- 
pers are  not  to  be  used  for  any  other  purpose,  and  I  run  no 
risk.  I  will,  at  any  rate,  get  my  $10,000  in  my  pocket,  and 
may  be  these  gentlemen,  the  owners  of  the  mine,  will  be  fright- 
ened by  this  conspiracy  into  some  compromise,  and  will  give 
Laureneel  some  of  their  property — in  which  case  I  will  get 
$10,000  more.  If  they  do  not,  why  Laureneel  will  be  left  to 
suffer,  and  I  will  have  pocketed  $10,000." 

Forbes  proceeds  immediately  to  carry  out  this  notable 
scheme,  and  he  finds  a  willing  auditor  in  Laureneel.  Laurence], 
in  hia  testimony,  admits  this  bargain ;  Laureneel,  under  stress 
of  the  orders  of  the  Court,  is  forced  to  answer  the  question  put 
to  him  relative  to  it.     He  deoUaea  answering  it  at  first. 

Mb.  Eakdolph — Excuse  me ;  you  fall  into  an  error,  Lau- 
reneel testifies  first,  that  he  gave  a  large  sum  of  money  for  the 
papers ;  and  the  amount  of  the  money  was  the  only  thing 
which  afterwards  it  required  the  order  of  the  Court  to  induce 
him  to  divulge. 

Mb.  Benjamik — Certainly.  (Deposition  of  Laureneel,  page 
377.) 

Ques.  18, — What  amount  did  you  pay  ? 

Am.  18. — I  paid  a  largo  amount ;  I  decline  to  say  the 
amount, 

{Page  S78).     Ques.  21.— What  did  you  pay  Mr.  Forbes  for 
those  papers  ? 
.  Ans.  22. — I  have  already  declined  to  answer  that  question, 

[The  Court  requires  the  witness  to  answer.] 

I  paid  Mr,  Forbes  twenty  thousand  dollars  for  the  interest 
that  I  was  acquiring  in  depositing  these  papers,  and  the  en- 
gagement on  his  part  to  go  to  Mexico,  when  I  should  r 
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him  to  do  so,  and  procare  for  me  the  proof  of  the  fraud  com- 
mitted iu  this  case,  which  he  assured  me  he  could  procure,  I 
was  also  to  pay,  if  necessary,  hia  traveling  expenses. 

"Was  that  your  bargain?"  "Yoa,  it  was."  "Was  it  in 
writing  ?" 

After  some  equivocation  on  that  subject,  which  I  do  not  care 
about  dwelling  on,  Laurencel  finally  answers :  "  Yes,  it  was  iu 
writing."  Where  is  it?  On  page  380,  he  answers  that—"/ 
have  destroyed  my  counterpart ;  it  was  in  duplicate;  I  destroyed 
it  hy  the  advice  of  counsel ;  I  did  not  preserve  a  copy  of  either; 
/  thovght  it  would  be  inconsistent  with  the  object  vAlh  which  1 
destroyed  the  papers." 

What  moral  leprosy  was  there  in  that  paper  which  his 
counsel  would  not  suffer  even  to  appear  in  a  Court  of  Justice  ? 
Was  it  that  the  infamy  of  the  transaction  had  so  penetrated 
into  the  very  substance  of  the  paper  on  which  it  was  written 
as  to  taint  the  paper  itself?  That  paper  must  never  see  the 
light  I 

He  says  now,  that  Forbes'  promise  was  to  procure  him  proof, 
proof  which  he  said  existed  of  the  fraud.  Procure  proof! 
Was  that  all?  They  say  that  such  were  the  contents  of  the 
paper  burnt  up  I 

What  a  field  is  left  for  the  imagination,  as  to  the  infamy  of 
this  transaction,  when  the  man  who  enters  into  it  is  told  by  his 
counsel.  Burn  up  your  paper,  sir !  It  is  infamous  !  It  must 
never  be  seen ! 

What  was  this  bargain?  Was  it  that  James  Alexander 
Forbes  was  to  procure  other  witnesses  who  would  join  him  in 
establishing  his  forgeries  ? 

Was  it  that  he  was  to  go  to  the  City  of  Mexico  and  endeavor 
to  get  witnesses  from  there  to  swear  that  these  papers,  con- 
taining our  title,  do  not  exist  in  the  archives,  were  not  the 
original  papers,  or  were  not  placed  there  at  the  time  that  the 
dates  purport  ? 

What  was  this  infamous  bargain  which  polluted  the  very 
paper  on  which  it  was  written  ?  No  man  knows  but  the  parties 
to  this  conspiracy ;  to  others,  it  will  remain  a  secret  forever. 

They  have  disclosed  to  the  Court  whatever  they  chose  to 
disclose.      They  have  destroyed  the  evidence  which  would 
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disclose  the  rest.  That,  1  snppose,  is  looked  op  in  their  own 
bosoms,  to  be  carried  into  ctFeet  between  them,  on  the  principle 
that,  as  regards  themselves,  there  is  honor  between  thieves. 

The  next  that  we  see  of  Mr.  Laurencel,  he  is  inducing 
Benito  Dia2  to  come  in  and  back  the  testimony  of  James 
Alexander  Forbes.  He  shows  him  papers;  induces  him  to 
examine  them ;  has  conversations  with  him—which  poor 
Benito  Diaz,  who  has  a  bad  memory,  says  he  cannot  exactly 
recollect ;  and  then  comes  into  Court  with  him  to  back  the 
testimony  of  James  Alexander  Forbes  in  carrying  out  the 
conspiracy  between  Laurencel  and  himself  (Forbes). 
What  else  do  we  know  of  Mr.  Laurencel  ? 
Having  in  his  possession,  and  under  his  control,  or  rather 
having  access  to  the  records  of  the  United  States  Consulate  of 
Monterey,  containing  in  their  pages  the  proof  of  the  departure 
of  certain  vessels — 

Mk  Eaitoouh,  (interrupting)— You  refer  now  to  a  book 
which  was  at  the  time  in  my  keeping  ?  I  told  you  the  other 
day  that  that  book  was  not  within  the  access  of  Laurencel. 
For  all  that  concerns  that  book,  I  alone  am  responsible. 

Mb.  Besjaiiin— If  Mr.  Bandolph  states  that  Mr.  Laurencel 
did  not  sec  that  book,  of  course  I  have  nothing  further  to  say. 
Me  Randolph— Mr.  Laurencel,  or  any  other  gentleman  who 
chose  to  see  it,  could  see  it.  Further  than  that,  1  had  charge 
of  the  book  which  was  loaned  me  by  Mr.  Larkin;  and  I  alone 
am  responsible  for  its  keeping. 

Mb.  Biniamih— I  say  nothing  to  the  contrary.  My  brother 
Eandolph  does  not  know  what  I  have  reference  to.  I  say  that 
Laurencel  had  access  to  certain  books  containing  certam  facts. 
Me  Bandolph— Hyoureferto  the  letters  to  the  Department 
of  State,  they  were  there.  If  to  the  other  letters,  they  were  not 
Hiere  to'  the  best  of  my  knowledge  and  recollection. 

Me.  Bbnjamik— Of  course  my  brother  cannot  suppose  I 
refer  in  the  remotest  degree  to  him.  I  am  referring  to  Lau- 
rencel's  acts. 
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Mr.  Randolpii — When  referring  to  a  book  in  my  keeping, 
you  are  referring  to  me  in  a  great  measure. 

Mr.  Benjamin — I  will  drop  that  part  of  the  subject,  as  Mr. 
Randolph  seems  sensitive  about  it. 

Mr.  Randolph — No !    I  request  yon  to  go  on. 

Mr.  Benjamin— I  was  simply  going  to  state  this,  that  Lau- 
rencel  had  access  to  these  records.  It  is  a  fair  presumption  that 
he  there  ascertained  that  certain  vessels  had  left  California  at 
a  particular  date ;  yet  he  brings  up  evidence  to  sustain  my 
brother  Randolph  in  the  fact  that  no  vessel  left.  I  do  not  for 
a  moment  suppose  that  my  brother  covered  up  the  evidence. 
Of  course  he  only  got  such  evidence  as  Laurencel  brought. 

Mr.  Randolph — The  records  to  which  you  refer  were 
brought  in  evidence.  It  is  all  in  evidence.  But  not  one  single 
line  or  word  is  put  in  evidence,  and  yon  are  speaking  altogether 
in  regard  to  a  private  document,  without  warrant  from  the 
record. 

Mr.  Benjamin — I  proposed  to  abandon  the  subject.  You 
said,  go  on  I  When  I  go  on,  you  object.  I  will,  therefore, 
leave  all  that  concerns  Laurencel  and  the  departure  of  those 
vessels  aside.  I  will  leave  aside  the  fact  that  he  (Laurenctjl) 
prodacea  witnesses  in  Court  (whose  memory  is  eulogized  by 
Mr.  Randolph)  to  prove,  as  they  did  most  emphatically,  that 
they  remembered  perfectly  well  all  the  vessels  that  left  Upper 
California  in  the  first  half  of  the  year  1846.  Yet  here  is  the 
proof  in  the  newspapers  and  marine  news  of  the  day,  of  other 
vessels  leaving  at  that  time — facts  which  they,  with  a  memory 
stated  to  be  extraordinary  and  unimpeachable,  had  no  reool- 
lection  of  when  they  were  brought  up  by  Laurencel. 

What  else  does  Laurencel  do? 

He  sends  James  Alex.  Forbes  down  into  Lower  California 
to  corrupt  General  Jos6  Castro  by  an  offer  of  a  bribe  of  $10,000. 
I  say  Laurencel  did  this,  because  no  man  can  suppose  the 
United  States  Government  did  it.  Forbes  said  to  Castro,  to 
be  sure,  that  be  came  in  behalf  of  the  Government.     But,  in 
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trnth,  Lanrencel  liad  bargained  witTi  him  that  he  should  go. 
Laurencel  states  that  was  his  bargain. 

(Page  2616.)  The  witness  (Castro)  called  upon  the  stand,  ia 
asked  in  relation  to  a  visit  paid  by  James  Alex.  Forbes  to  him 
in  Lower  California,  He  first  states  the  date  of  the  visit,  as 
April  or  May ;  and  then  before  his  testimony  is  complete  he 
states  that  the  data  given  by  him  previously  is  erroneous.  It 
was  in  January  or  February,  and  not  April  or  May.  Now, 
what  was  this  visit? 

Q.  18.  Just  before  you  left  Lower  California  on  that  occasion, 
had  not  James  Alexander  Forbes  been  there  on  a  visit  to  you? 

A.  Yes,  sir ;  he  was  there  about  the  latter  part  of  April,  or 
the  early  part  of  May. 

Q.  19.  Please  to  state  what  was  the  object  of  Mr.  Forbes' 
visit  to  you,  as  disclosed  by  himself,  and  what  passed  between 

Jou  in  your  interviews ;  and  under  what  circumstances  Mr. 
ames  Alexander  Forbes  left  Lower  California. 
A.  At  my  residence  (the  Sausal  de  Camacho)  I  received  a 
letter  from  James  Alexander  Forbes,  dated  at  Don  Juan  Ban- 
dini's  rancho,  in  which  he  stated  that  he  had  a  matter  of  great 
importance  to  consult  me  about,  and  requested  me  to  come  at 
once  to  see  him.  I  did  so,  and  took  m^  Secretaiy  with  me. 
"When  we  arrived,  after  the  usual  salutations  had  passed,  Mr, 
Forbes  and  myself  walked  out  together  from  the  house,  and 
he  then  stated  to  me  that  he  was  authorized  by  a  powerfol 
company  of  speculators  (empresarios)  in  San  Francisco  to 
furnish  me  with  the  necessary  means,  if  I  would  consent  to 
detach  Lower  California  from  Mexico,  to  make  it  independent, 
and  that  subsequently  it  should  be  annexed  to  the  United 
States.  I  listened  to  this  calmly,  and  told  him  to  go  on.  He 
theri  said,  there  is  another  matter  of  importance  to  you.  If  you 
will  give  your  testimony  against  the  owners  of  the  Almaden 
mine,  the  Government  will  pay  you  a  considerable  sum — more 
than  ten  thousand  dollars.  lanswered:  "Withregard  to  what 
you  first  proposed,  I  am  an  officer  of  the  Mexican  Government, 
and  will  not  be  guilty  of  treason ;  and  as  to  the  other  matter, 
I  cannot  be  bought  with  money  to  do  an  infamous  action ;  say 
nothing  further  to  me  on  the  subject."  "We  then  returned  to 
Mr.  Bandini's  house. 

I  then  went  home,  leaving  Mr.  Bandini  an  order,  directed  to 
Forbes,  stating  that  my  duty,  and  his  own  peraonal  safety, 
required  that  ne  should  immediately  leave  the  country.  A 
few  days  afterward,  I  heard  from  Mr.  Bandini  that  Forbes  had 
left  the  day  after  he  received  my  order. 


>yGooglc 


After  asking  some  other  questions,  He  answers  to  the  twenty- 
second  interrogatory  thus : 

A.  I  did  not  give  him  an  opportunity  to  enter  iuto  further 
details.  He  was  speaking  about  being  dissatisfied  with  the 
house,  etc.,  as  I  stated  before,  when  I  stopped  him,  saj^ing  that 
I  did  not  wish  to  hear  any  further  explanation  about  his  aJfairs, 

Q.  23.  Did  he  mention  the  names  of  any  members  of  this 
powerful  company  of  speculators  in  San  Francisco,  who  were 
desirous  of  detaching  Lower  California  from  the  Mexican  Ee- 
public,  and  of  annexing  it  to  the  United  States  ? 

A.  He  gave  no  names. 

Q.  24.  Did  he  tell  you  by  what  authority  he  spoke  for  the 
Government,  when  he  promised  you  ten  thousand  dollars  and 
more,  if  you  would  give  your  testimony  on  its  behalf,  and 
against  the  owners  of  the  mine  ? 

A.  He  did  not  state  how  he  was  authorized  to  make  the 
offer — he  only  said  the  Government  would  pay  me, 

Q.  25.  Did  he  exhibit  to  you  any  written  authority  from  the 
Government  to  treat  with  you  about  this  matter? 

A.  No,  sir. 

Q.  26.  Did  he  tell  you  who  defrayed  the  expenses  of  his 
mission  to  Lower  California? 

A.  He  said  that  there  was  a  fund  here  in  San  Francisco,  out 
of  which  his  expenses  were  paid. 

In  the  cross-examination,  he  is  first  asked  how  he  came  to 
recollect  and  change  the  date  of  the  visit  from  April  or  May  to 
January  or  February.  He  says,  in  looking  over  his  testimony 
it  occurred  to  him.     (Page  2621.) 

Q.  40.  About  this  date  of  your  interview  with  James  Alex- 
ander Forbes  in  Lower  California,  what  had  happened  in  the 
two  or  three  days  which  had  elapsed,  to  enable  you  on  yester- 
day to  remember  more  accurately  what  the  date  was? 

A.  Because  I  thought  the  matter  over  and  came  to  that  con- 
clusion in  my  own  mind ;  but  I  am  not  even  now  absolutely 
certain  about  the  date. 

Q.  41.  Has  not  Forbes  been  to  see  you,  and  told  you  that  he 
could  prove  your  statement  was  false,  and  that  he  was  not  in 
Lower  California  at  all  at  the  time  that  you  have  mentioned? 

How  did  the  special  counsel  for  the  Government  know  that 
Forbes  had  come  here  to  have  a  conversation  with  General 
Castro,  except  through  the  omnipresent  Laureneel? 
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Mr.  Eandolph — I  will  tell  you.  Forbes  came  into  my 
office  and  told  me  so.     I  should  have  guessed  (hat. 

Mr.  Benjamin — /  should  have  guessed  the  contrary.  If 
he  came  to  your  office,  I  have  no  doubt  but  Laurencel  sent 
him  there.  Laurencel  had  previously  been  sent  for  by  Forbes, 
as  stated  by  the  latter,  to  consult  with  him  as  to  the  proper  man- 
ner of  sending  a  ^paper  to  the  United  States  Attorney.  He  was 
sent  for,  and  had  to  go  all  the  way  to  Santa  Clara  to  consult 
about  the  proper  manner  of  sending  a  paper  to  the  District 
Attorney  I  That  certainly  must  have  required  a  very  grave 
consultation!  However  that  may  be,  as  soon  as  Castro  on  the 
stand  is  forced  to  divulge  this  attempt  to  corrupt  him  by 
money,  and  to  induce  him  to  give  testimony  against  the 
owners  of  the  Almaden  mine,  Forbes  is  on  the  spot.  (Page 
2624.) 

Q.  41.  Has  not  Forbes  been  to  see  you,  and  told  you  that 
he  could  prove  your  statement  was  false,  and  that  he  was  not 
in  Lower  California  at  all  at  the  time  that  you  had  mentioned  ? 

A.  It  is  not  true  that  Forbes  ever  told  me  that  any  statement 
of  mine  was  false.  I  allow  no  one  to  tell  me  personally  that 
I  am  a  liar,  and  I  have  never  received  such  an  msult  from  any 
one  in  my  life.  Forbes  came  to  me  in  a  friendly  manner,  say- 
ing that  he  regretted  I  had  revealed  what  had  passed  between 
us,  that  it  was  a  secret,  and  so  on,  and  endeavored  to  make 
excuses  about  it.  I  told  him  that  being  under  oath  I  had  to 
tell  the  truth. 

Now,  if  Castro's  version  was  not  the  truth,  why  was  not 
Forbes  brought  up  again  ?  Why,  the  answer  springs  instinct- 
ively to  the  lips ;  the  Government  counsel  were  ashamed  to 
bring  him  again  into  Court.  This  vile  creature,  with  his  lips 
steeped  in  lies  and  his  soul  blackened  with  perjury,  had  been 
paraded  day  after  day  in  the  Court-room,  until  the  very  pre- 
cincts of  justice  were  fllled  with  the  stench  of  the  corruption 
which  dripped  from  his  every  pore.  The  Government  did  not 
dare  to  bring  him  in  again.  But  if  Forbes  had  not  in  fact  been 
down  to  Lower  California — and  no  other  motive  for  his  trip  is 
suggested  anywhere — it  was  open  to  proof  by  other  persons 
than  he  that  he  had  not  been  down.     No  such  attempt  was 
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Who  seat  Forbes  down?  Laurencel  tells  1:1s  that  lie  had. 
made  a  bargain  with  him  that  he  should  go ;  and  Forbes  ad- 
mitted that  he  had  made  the  bargain.  The  papers  which  stated 
the  terms  of  the  bargain  are  burned  up— burned  up  by  those 
who  wrote  them,  as  too  infamous  to  be  produced  in  Court. 

There  then,  your  Honors  have  the  names  and  the  characters 
of  the  conspirators  who  are  brought  forward  to  rob  the  owners 
of  their  property  in  this  mine  because  it  is  arichmine.  In  the 
quaint  language  of  old  G-amboa,  "  suits  do  not  arise  about  poor 
mines ;  but  whenever  a  mine  is  ricb  there  are  plenty  of  suits." 

Now  we  come  to  the  famous  letters  in  which  this  conspiracy 
"  cropped  out," — I  believe  I  use  the  appropriate  Oalifornian 
mining  language.  Before  that  the  matrix  had  been  in  the 
bosom  of  the  eartb.  Parties  had  been  simply  "  prospecting," 
but  finally  they  found  the  "  cropping  out "  of  this  mine,  and  it 
is  produced  in  Court ;  and  what  do  we  find  ? 

A  series  of  letters,  produced  by  one  whom  the  Government's 
counsel  admits  to  be  proven  a  forger.  He  ridicules  us  for  im- 
peaching the  testimony  and  showing  the  perjuries  in  the  deposi- 
tion of  this  man— James  Alex  Forbes, — "for,"  he  says,  "  it  never 
entered  my  brain  that  you  would  take  that  trouble.  Of  course 
he  is  a  forger ;  I  bring  him  in  as  a  forger ;  I  do  not  pretend  to 
defend  him." 

Very  well ;  there  is  one  step.  Then,  a  man  known  to  be  a 
forger, — whose  testimony  is  not,  the  counsel  says,  relied  on  at 
all  by  the  Government  in  anything  that  cannot  be  proven  by 
somebody  else,— that  is  the  man  who  is  in  constant  confiden- 
tial communication  with  the  man  who  bought  his  testimony. 
The  man  who  is  to  make  money  by  that  testimony  is  riding 
day  by  day  with  this  known  forger,  who  is  not  to  be  believed 
on  oath,  and  whom  the  Government  counsel  does  not  pretend 
to  defend  in  any  way  or  shape.  They  go  from  rancho  to 
rancho ;  they  seek  the  old  Spanish  and  Mexican  settlers.  They 
concoct,  they  combine,  they  conspire  day  by  day,  and  hour  by 
hour, — how  can  chis  mine  be  stolen  ?  How  can  we  rob  this 
mine  from  the  owners?  I  will  tell  you  how  you  can  steal  the 
property,  says  James  A,  Forbes,— "There  arc  some  letters  con- 
taining expressions  which  can  be  made  to  give  resemblance  to 
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a  charge  of  conspiracy  to  forge  titles ;  take  them,  use  them ; 
blackmail  these  parties  into  a  compromise." 

The  letters  are  brought ;  they  are  exhibited  to  the  claimants ; 
"  How  much  will  you  give  ?" 

How  much  did  John  Parrott  give?  How  much  did  William 
E.  Barron  give? 

They  told  these  people:  "Take  your  forged  documents,  and 
go  away  with  them ;  don't  insult  us  with  your  base  proposals." 

Mb.  Randolph — Did  they  ask  Hall  McAllister  ? 

Mb.  Benjamin — I  speak  to  the  record  in  speaking  of  those 
to  whom  the  proposals  were  made,  and  by  whom. 

Why  did  not  John  Parrott  buy  up  all  these  proofs  about 
these  forgeries?  Ho  is  a  shrewd  man ;  he  has  the  reputation 
of  knowing  where  his  interests  lie.  1  believe  people  don't  gen- 
erally get  much  the  better  of  him  in  bargains.  "Why  did  not 
John  Parrott  buy  up  these  papers  which  were  going  to  destroy 
his  title  ?  He  handed  them  back  to  the  parties ;  "  Take  them  I 
Take  them !  Go  away  !  No  compromise  about  such  matters 
here !" 

Well,  that  won't  do.  John  Parrott  won't  buy.  But  James 
Alex.  Forbes  has  got  the  money  ($10,000),  the  documents  are 
deposited  in  the  vaults  of  a  bank  here  (Davidson's),  under  a 
contract  that  they  shall  not  be  brought  out  without  his  (Forbes') 
order ;  and  he  goes  off  whistling  about  the  country,  contented 
in  the  knowledge  that  he  has  defrauded  Laurencel  out  of 
$10,000  without  any  risk  run. 

But  Laurencel  is  not  to  be  defrauded  that  way.  He  comes 
into  this  Court,  and  procures  a  suhpaina  duces  tecum  to  bring  the 
papers  into  Court.  He  uses  the  Government  as  an  instrument 
to  break  his  bargain  with  Forbes.  He  makes  a  cat's-paw  of 
the  Government  to  break  his  private  contract.  So  the  Govern- 
ment does  lend  its  aid  to  Laurencel,  who  undoubtedly  must  be 
worthy  of  its  protection.  Still,  it  does  strike  me  as  curious, 
that  it  is  precisely  Laurencel's  counsel  who  is  so  vehement 
against  my  clients  for  being  foreigners.  I  have  sometimes 
thought  it  would  be  an  interesting  puzzle  to  find  out  how  the 
Government  of  the  United  States  got  interested  in  foreigner 
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Laurence]  against  foreigner  Barron,     That,  however,  tnust  he 
one  of  the  secrets  of  State,  not  proper  for  us  to  know. 

Mr.  Eandolph— That  is  not  the  case  at  all.  My  learned 
friend  (Peachy)  next  me,  for  a  year  or  two--I  know  not  how 
long — was  engaged  in  opposing  the  case  known  as  the  Fosaatt 
claim.  He  acted  as  the  counsel  of  the  United  States  in  that 
particular  instance,  because  of  his  employment  hy  the  New 
Almaden  Company  in  another  instance.  His  endeavors  to 
procure  testimony  were  untiring,  and  a  vast  amount  of  damage 
■was  done.  In  that  situation  the  counsel  for  the  Fossatt  claim 
followed  the  example,  and  did  the  same  thing  as  the  New  Al- 
maden Company. 

Mr.  Peachy— One  word.  My  connection  with  the  case 
has  been  alluded  to,  and  I  desire  to  say  this:  that  I  appeared 
for  the  Government  to  prove  that  this  mine  did  not  belong  to 
Laurencel ;  that  was  all.  I  never  did  contend  that  this  prop- 
erty belonged  to  the  Government. 

Mr.  BENJAlllfT — I  was  going  to  say,  further, — if  Mr.  Peachy- 
had  not  desired  to  make  his  personal  explanation — that  Mr, 
Randolph's  explanation  lacks  one  little  particular. 

Mr.  Randolph— It  was  not  an  "  explanation"  but  a  state- 
ment of  facts. 

Mk.  Benjamin— Well,  facts.  One  fact  is  left  out.  Did  the 
Government  employ  Mr.  Peachy,  or  pay  him,  or  was  he  em- 
ployed by  private  clients  to  appear  for  them  in  that  Govern- 
ment suit?  What  I  am  trying  to  ascertain  is,  what  the  secrets 
of  State  are  that  induce  the  Government  of  the  United  States 
to  employ  and  pay  counsel  for  the  purpose  of  having  Laurencel 
proved  the  owner  of  this  property,  instead  of  Barron ;  Lauren- 
cel being  as  much  a  foreigner  as  Barron  is.  If  foreigners  have 
no  rights  to  justice  in  the  Courts  of  the  United  States,  bow  is 
Laurencel  any  better  off  than  Barron  ?  If,  on  the  contrary,  as 
has  hitherto  been  beheved  by  people  in  this  country — and  will 
be  hereafter,  unless  your  Honors  decide  otherwise  (which  I 
doubt)— foreigners,  by   law,  have   a  right  to  own  property, 
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then  I  cannot  see  what  difference  it  makes  whether  Barron, 
Forbes  &  Co.  are  foreigoers  or  not.  However,  in  all  respects 
I  say  Laurencel  and  Barron  atand  on  precisely  the  same  foot- 
ing— both  being  born  oat  of  the  United  States. 

I  have  said  that  this  contract  being  completed  remained  a 
mystery  between  the  two  rogues  who  made  it;  the  papers 
which  would  show  what  it  was  being  destroyed. 

A  failure  to  obtain  witnesses  from  Mexico,  as  undoubtedly 
had  been  promised  by  Forbes  to  support  his  testimony,  having 
occurred ;  the  papers  being  in  a  bank  vault ;  Forbes  having 
his  money  in  his  pocket, — Laurencel  uses  the  GoYernment  as  a 
cat's-paw  to  enable  him  to  break  his  bargain.  Instead  of  ajoint 
order  of  Forbes  and  Laurencel  being  taken  to  Davidson,  the 
banker,  to  produce  the  papers  that  had  been  deposited  in  his 
vaults,  the  United  States  Marshal  is  procured,  through  the 
agency  of  Laurence],  to  be  sent  to  take  the  papers  by  violence 
and  by  stress  of  laiv,  which  Laurencel  bad  bound  himself 
to  Forbes  should  not  leave  that  depository  without  his  (7 


They  are  brought  into  Court  I  propose  to  examine  them. 
I  propose  to  show  your  Honors,  in  addition  to  what  Mr,  Peachy 
has  said,  that  a  large  number  of  the  documents  produced  from 
that  case  are  forged ;  that  nearly  every  letter  purporting  to  be 
written  by  James  Alex.  Forbes,  as  produced  by  himself,  is  a 
forgery  ;  and  I  do  this  with  a  full  knowledge  of  the  fact  that 
in  the  answer  in  chancery  William  E.  Barron  swore  that  he 
believed  them  to  he  true.  In  spite  of  that  belief  at  that  time, 
I  will  show  the  forgery  on  the  face.  I  will  show  it  so  that  no 
man  can  doubt.  It  does  so  happen,  that  William  E.  Barron 
being  called  upon  suddenly,  and  within  a  very  brief  delay,  to 
file  an  answer  in  chancery,  a  large  body  of  correspondence 
was  brought  before  him,  and  he  was  asked  whether  it  was  gen- 
uine. He  saw  that  one  document  was  undoubtedly  a  forgery, 
and  that  document  purported  to  be  a  letter  of  Alex.  Forbes. 
The  remainder  of  the  documents,  which  James  Alex.  Forbes 
had  forged  and  brought  in  as  his  own  letters  to  the  parties, 
were  forged  out  of  true  letters,  by  picking  out  paragraphs  here 
and  there.  Without  an  opportunity  of  comparing  the  originals 
in  our  own  possession ;   without  an  opportunity  of  looking  at 
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the  letters ;  hurried  to  file  an  answer  in  chancery,  William  E. 
Barron  said,  "  I  believe  they  are  true."  But  when  we  come 
to  examine  the  vast  mass  of  documents  produced  in  the  cause, 
we  find  the  very  original  letters,  of  the  very  dates,  and  in  the 
handwriting  of  James  Alex.  Forbes,  from  which  he  has  forged 
and  brought  into  Court  what  purport  to  be  copies  retained  by 
him  of  the  originals.  I  will  follow  him  all  through  these  letters. 
I  will  follow  his  track  as  the  huntsman  follows  the  game ;  and 
with  the  same  unerring  certainty. 

Mr.  Justice  McAllister— On  what  page  do  the  letters 
begin  ? 

Mr.  Benjamin — If  your  Honor  please,  these  letters  are 
scattered  through  four  volumes,  without  order  of  date,  sequence, 
or  anything  by  which  the  Court  can  follow  up  my  argument  in 
relation  to  them,  unless  I  furnish  your  Honors  with  a  chrono- 
logieal  list,  which  I  will  take  pains  to  do,  in  order  that  your 
labor  may  be  facilitated. 

Before  speaking  of  the  letters  produced  in  this  case  that  were 
forged  by  James  Alex.  Forbes,  I  wish  first  to  call  the  attention 
of  the  Court  to  a  letter  which  is  a  true  letter ;  having  no  refer- 
ence, however,  to  this  case,  but  brought  in  for  the  purpose  of 
deceiving  the  Court,  and  since  made  use  of  by  the  counsel  for 
the  Government  in  a  former  argument.  I  think  I  can  show 
that  James  Alex.  Forbes  put  this  paper  into  this  bundle  of 
letters  for  the  purpose  of  deceiving  Laurenoel ;  that  he  has 
deceive^  the  Government  counsel  and  deceived  the  Court  m 
so  doing;  that  it  was  in  relation  to  anentirely  different  subject, 
and  had  no  reference  to  New  Almaden  at  all, 

Mb.  Eandolph— What  letter  is  it  you  refer  to? 

Mr.  Benjamin— The  letter  of  the  19th  January,  1848. 

The  letter  is  at  page  386,  and  requires  reference  to  but  one 
other  for  any  immediate  purpose— which  is  at  page  542.  This 
is  a  part  of  this  conspiracy  of  James  Alex.  Forbes  to  deceive 
into  the  belief  that  there  was  some  fraud. 

Now,  I  will  show  to  your  Honors  in  a  moment  or  two,  that 
after  the  discovery  of  this  New  Almaden  mine,  the  whole 
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neighborhood  was  aroused  to  the  fact  that  there  were  veins  of 
quieliailver  in  that  range  of  the  Sierra  Azul,  or  Blue  Ridge,  as 
they  term  in  Virginia  a  similar  mountain  range.  The  whole 
neighborhood  was  aroused  to  the  fact  that  there  was  quicksilver 
in  that  range.  It  was  supposed  that  other  veins  would  be  found ; 
and  the  record  teems  with  proof  of  denouncements  by  different 
parties,  who  thought  they  had  discovered  other  similar  mines. 
Amongst  them  were  the  mines  of  San  Antonio  and  Guadalupe. 
In  those  two  mines  James  Alex.  Forbes  had  an  interest.  In 
those  mines  he  was  desirous  that  Alex.  Forbes  should  also  take 
an  interest ;  and  they  had  a  correspondence  upon  the  subject : 
and  this  letter  (19th  June,  1848)  is  a  letter  relating  to  those 
other  mines,  which,  aa  I  shall  proceed  to  show  to  the  Court, 
was  brought  into  this  case,  having  no  earthly  bearing  upon  it. 
First,  let  mo  read  the  letter,  premising  to  your  Honors  that 
only  two  or  three  months  previous— as  late  as  the  24th  of 
November — Alex.  Forbes  had  made  a  thorough  examination 
of  the  New  Almaden  mine  ( Vide  letter  of  the  24th  November. 
1847).  After  having  been  first  alarmed  at  the  prospect  that 
the  mine  was,  as  he  supposed,  a  mere  manto,  or  horizontal 
layer—a  mere  superficial  deposit — ^he  found  the  vein,  and  he 
proceeded  to  inform  his  associates  of  it  in  the  letter  to  be  found 
at  page  386 : 

Mine,  24th  Nov.,  1847. 
I'or  Mr.  J.  A.  Forbes  1 

and  \      Santa  Clara : 


The  Padhe  Eeal, 


We  have  at  last  found  the  vein  or  "  cinta"  of  ores  which  we 
were  looking  for,  so  that  I  have  now  the  pleasure  to  inform 
you  and  the  good  Padre  of  our  luck  as  I  promised  I  should  do; 
but  I  fear  the  mine  will  be  reduced  to  this  "cinta,"  and  the 
great  body  of  it  will  be  "  Tepetate  Muerto." 

But  perhaps  this  cinta  may  be  wider  below  than  it  is  above. 

To  see  whether  this  is  so  or  not  has  been  the  object  of  our 
labors,  since  discovering  die  proper  direction  of,  the  vein  of  tlie  whole 
mine,  which  discovery  makes  everything  more  plain. 

This  direction  was  before  entirely  mistaken,  of  which  and 
other  things  we  will  have  a  great  deal  to  talk  about  when  we 
meet.  Wnen  Mr.  Walkinshaw  arrives  and  takes  a  look  at  the 
mine,  I  think  we  shall  take  a  turn  to  the  Mission.  I  expect 
him  to  be  at  Bernal'a  Eancho  this  afternoon. 
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I  may  say  now,  that  it  is  impossible  we  can  go  off  the  maiii 
vein  of  the  mine,  as  it  is  entirely  different  from  tlie  walls  (re- 
spaldos),  they  being  of  hard  rock  of  quite  different  character, 
whereas  the  vein  ia  quite  soft  and  easily  distinguished. 

All  we  have  to  do  is  to  look  for  the   "  cintas  "   which  have 
,   got  ores,  which,  in  my  opinion,  will  be  reduced  to  one,  not  very 
wide. 

A.  Forbes. 
(Endorsed)  Albs.  Foebes, 

Mine  of  Almaden,  Nov.  2i,  1847.     No.  4. 

Here,  Alexander  Forbes  has  discovered  the  vein  of  the  mine. 
It  is  thoroughly  distinguished.  The  walls  are  clear  and  plain. 
The  ore  itself  is  equally  plain  and  manifest.  This  he  is  now 
communicatiug.  No  doubt  now  amongst  these  mine  owners  in 
relation  to  the  extent  of  the  vein  of  the  New  Almaden  mine. 
As  to  the  quality  of  the  ores,  that  has  been  known  for  years. 
There  is  no  necessity  for  testing  the  ores  of  New  Almaden. 
They  were  selling  the  quicksilver ;  they  were  reducing  the  ores 
in  their  furnaces,  as  far  as  their  furnaces  would  permit  it ;  they 
were  furnishing  quicksilver  for  the  market ;  therefore,  they  had 
no  necessity,  nor  was  it  a  time  for  making  tests  of  the  quality 
of  the  cinnabar.     That  time  had  passed. 

Now,  look  at  this  letter  of  January  19th.  When  I  first  read 
it  I  did  not  understand  it  all.  The  idea  did  not  suggest  itself  to 
me  that  it  did  not  refer  to  this  mine  at  all ;  and  I  could  not 
make  head  or  tail  of  it  until  I  saw  the  endoraementa.  Then, 
following  up  the  track,  which  my  friend  Mr.  Eandolph  left,  I 
found  out  what  it  meant. 

(Page  386). — My  Dear  Sir : — I  am  very  much  obliged  to 
you  for  your  very  prompt  attention  to  the  business  in  hand, 
and  return  the  expediente  immediately. 

/  am  vzry  m-uch  surprised  at  the  result  of  your  assay,  and  shall 
try  what  I  have? 

Is  that  the  ore  of  New  Almaden  1  Is  it  probable  that  in  Jan- 
uary, 1848,  these  two  parties  have  each  taken  specimens  of  that 
ore,  and  that  James  Alex.  Forbes  is  testing  one  of  the  specimens 
in  Santa  Clara,  and  Alexander  Forbes  testing  another  specimen 
at  New  Almaden  ?  Does  that  paragraph  seem  at  the  start  to 
refer  to  New  Almaden  ore  ?     No !    It  looks  to  something  new. 
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somolMng  strange ;  oometibg  that  Alexander  ^"A^'i'f  j;" 
idea  wonld  oeeur.  Bat  he  knew  the  nohneBS  of  the  New  Al- 
maden  ores.  The  New  Almaden  ore,,  from  the  ong.nal  a  say 
afforded  an  average  jicld  of  35  to  40  per  cent.  Some  ot  rtwa 
pure  cinnabar,  pure  snlphurets  of  qmetaher.  He  »»»«. '^«=« 
fore  bo  snrpri.ed  at  no  assay  of  New  Almaden  oro  But  ho 
hi  been  sent  the  results  of  an  assay  of  some  ore  by  J.raes 
Alex  Forbes.  He  says,  ho  is  greatly  surprised  and  adds,  1 
tai  .r,  what  I  have."     Does  that  mean  New  Almaden  ores  ? 

(Paao  386)  -"  It  will  of  eoorse  be  better  to  say  nothing  about 
it,  Pioularly  as  I  have  already  written  to  Monterey  that  there 
i,  no  mine."  Is  that  New  Almaden?  Is  there  no  »•"  '1><=~1 
"Nor  does  there  appear  to  be  any  quantity  of  this  kind  of 

"°^'w,  what  is  it  that  this  is  written  about?  It  is  some  mine 
the  ores  of  whieh  surprise  him  intensely,  and  which  ho  is  im- 
tdkelj  going  to  assay,  to  see  if  hi,  speoime.  eorrespond,  a, 
Ztji  with'the  other.  New  Almaden  ores  tavo  gone  «P 
in  some  instance,,  to  pure  cinnabar.  No  assay  of  ».»  ore, 
wouMsurpriso  him.  But  this  is  something  that  does  surprise 
him  Be^des  that,  he  has  written  to  Monterey  tlia  there  is 
""o  mTue  •■  Now,  the  mine  of  New  Almaden  was  known  to 
theplic  officcrs,'and  to  the  whole  wortd;  ""^  *»  f l^^ 
ver  Lrcfrom  was  being  sold  1  Is  that  New  Almaden,  where 
'1"„red'rtrX:;  of  thi.  paper,  and  saw  that  It  had  been 
idorsedin  pencil:   "SuBol,  4i ;  Sainse,  «i  Pena,  «,  N» 


':^t-vSTl,  CbiN?'  laddedthltupandfoundit 
mrd;7;ent,-fonr;  just  the  number  of  barras  there  are  ma 

r:a2S£r^i's:J^S:^^^= 
s:ran:i-:;ii::^^o^»^t?S? 

on  the  back  of  which  letter  there  is  written  m  P<=™>1  »  «»■ 
dlement,  showing  that  the  owners  are  not  those  of  the  New 

^Notlt:  Alexander  Forbes  was  asked  about  this.     I 
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want  to  omit  tliis  poor  devil's  testimony,  and  will  simpljf  state 
its  substance.  He  was  asked  about  this  endorsement,  wHicli 
shows  the  letter  is  not  a  New  Almaden  letter  at  all.  He  says 
itts  e,  New  Almaden  letter,  and  that  this  endorsement  is  put 
on  the  back  of  it,  as  he  supposes,  by  mistake.    (  Vide  page  489.) 

Now,  what  is  the  face  of  this  paper  .^  On  its  face  it  is  unin- 
telligible as  regards  New  Almaden.  But  that  is  not  all.  Look 
at  the  letter  of  the  7th  February,  1848,  page  542  : 

Santa  Clara,  7  Febr'y  de  1848. 
Alexander  Forbes,  Esquire ; 

My  Dear  Sir :  By  the  Mason  I  send  you  some  specimens  of 
the  new  vein,  which  was  duly  registered  on  Saturday,  and  poso 
opened ;  I  have  not  had  time  to  make  an  assay.  Your  opinion 
respecting  the  abundance  of  ores  of  cinnabar  in  the  vicinity  of 
New  Almaden  is  very  correct.  I  have  this  morning  caused 
another  denuncio  to  be  made  of  another  veta !  and  on  my  re- 
turn from  it  I  have  yet  another  to  make. 

Is  that  New  Almaden  7  We  all  know  that  there  never  were 
such  denouncements  made  about  New  Almaden ;  but  we  have 
in  this  record  these  denouncements  made  of  other  mines  all 
round  it.  So  you  see,  by  positive  archive  testimony,  that  these 
passages  of  the  letter  of  the  7th  of  February,  cannot  refer  to 
New  Almaden,  They  refer  to  denouncements  and  registra- 
tions of  other  and  different  mines  made  on  a  particular  day 
which  we  have  brought  in  and  copied  in  the  record. 

Your  Honors  can  see  that  this  letter  of  the  7th  of  February 
is  but  a  continuation  of  the  correspondence  begun  a  few  days 
before  On  the  19th  of  January.  Here  you  see,  that  at  this  very 
time  he  was  writing  about  other  mines,  and  he  has  written  to 
Monterey  that  there  was  "  no  mine."  That  has  been  perverted 
by  the  counsel  for  the  Government  into  a  statement  tiiat  he  had 
written  "to  the  authorities"  at  Monterey.  There  is  not  a  word 
in  relation  to  "  the  authorities  "  in  the  letter;  and  if  he  had 
written  to  the  authorities  at  Monterey,  he  would  have  told 
them  what  the  authorities  at  Monterey  already  knew — that 
there  was  "  no  mine ;"  that  is,  in  the  place  he  was  speaking  of. 

How  did  we  find  that  out?  Why,  brother  Randolph  turned 
the  attention  of  the  witness  (Halleck)  to  the  correspondence  of 
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pamphlet],  for  another  purpose;  and  he  referred  to  a  letter  of 
Governor  Mason  relating  to  "Walkinahaw's  opinions  ahout  the 
right  of  a  partnership  to  four  or  five  perteneneias,  under  the 
Spanish  law.  Naturally  I  looked  at  that^— as  at  everything  he 
has  brought  forward  in  this  case — for  the  purpose  of  informing 
myself,  and  it  occurred  to  me  that  there  was  at  this  time  a  false 
denunciation  made  to  Governor  Mason  of  something  that  was 
at  that  time  "  no  mine."  I  refer  your  Honors  to  Governor 
Mason's  letter  to  Alcalde  White,  under  date  of  17th  April, 
1848,  at  page  551,  House  Executive  Documents,  First  Session 
Thirty-first  Congress,  1849-'50 — generally  known  as  the  Cali- 
fornia Message  and  Correspondence.  In  that  letter  he  refers 
to  his  visit  to  this  very  neighborhood ;  speaks  of  his  examining 
this  very  locality  in  relation  to  the  business  of  the  mines,  and 
finding  that  there  was  no  mine,  and  that  there  had  been  a 
fraudulent  denunciation.  And  who  are  the  parties?  "Who 
are  the  owners  ?  The  very  persons  whose  names  are  on  the 
back  of  this  letter— or  several  of  them.  Just  the  names  that 
James  Alex.  Forbes  penciled  on  the  back  of  this  letter  of 
January  19,  are  found  in  Governor  Mason's  communication  of 
the  17th  of  April,  1848.  I  must  read  some  of  the  passages  of 
that  communication  to  the  Court.  (Page  551,  House  Ex. 
Doc.  1849-'50.) 

Sib  : — I  received  your  letter  of  the  2d  inst.,  late  in  the  after- 
noon of  the  6th,  together  with  the  papers  which  accompanied  it 
concerning  the  quicksilver  mines  denounced  in  your  office  on 
the'l7th  of  December  and  on  the  5th  of  February  last — the 
former  by  Cook,  Belden,  Abrego,  Eicord,  and  others;  the 
latter  by  Pedro  Sainsevain  and  partners — two  days  previous  to 
the  reception  of  your  letter,  1  received  one  dated  on  the  4th 
inst.,  signed  by  Messrs.  Abrego  and  Larkiii,  though  written  by 
Mr.  Eicord,  as  he  informed  me,  in  which  it  is  stated  that  the 
mine  denounced  on  the  17th  December  was  denounced  by  Mr. 
Cook,  and  shortly  thereafter  transferred  to  their  company,  and 
that  the  one  denounced  on  the  5th  of  February  was  denounced 
by  Jose  Sunol,  Abrego  and  Larkin — "  as  for  an  executive  order 
for  Sunol  to  desist  from  digging  within  their  proper  limits,  and 
that  the  right  of  Suflol  to  be  put  in  possession  he  deferred  until 
the  creation  of  certain  Tribunals ;"  and  state  that  the  denounce- 


>yGooglc 


115 

ment  of  Cook  on  the  17th  of  December,  and  that  the  p 

obtained  under  it  on  the  2d  of  February,  were  prior  to  Sunol's 
denouncement,  which  was  on  the  5th  of  February ;  the  other 
party,  those  interested  in  the  denouncement  of  the  otb  of  Feb- 
ruary, claim  to  be  the  lawful  and  rightful  owners  of  that  miae, 
and  demand  possession  of  it  under  the  4th  article,  title  6,  of  the 
Mining  Laws,  and  assert  that  the  party  claiming  under  the  de- 
nouncement of  the  17th  December  have  no  right  to  possession, 
because  neither  their  excavations  nor  measurements  of  posses- 
sion were  made  in  accordance  with  the  requirements  of  the 
aforesaid  fourth  article  of  the  Mining  Laws. 

I  availed  myself  of  the  opportunity  which  a  visit  to  your 
part  of  the  country  last  week  afforded''me,  to  personally  exam- 
ine and  minutely  inspect  and  measure  both  of  those  mines,  de- 
nounced on  the  17th  December,  and  the  5th  February  last ; 
there  were  three  excavations  at  the  mine  pointed  out  to  me  as 
the  one  denounced  on  the  17th  of  December,  all  three  within 
a  few  paces  of  each  other.  In  one  of  the  excavations,  over 
which  was  erected  a  windlass,  a  man  named  Gash  was  at  work ; 
and  near  the  two  excavations  lowest  down  the  hill,  stood  a 
small  cabin  and  Mr.  Taylor's  tent;  this  was  on  the  11th  inst. ; 
the  deepest  of  these  three  excavations,  measuriog  in  the  most 
favorable  manner  from  the  upper  side  of  the  hill,  did  not  ex- 
ceed fifteen  feet,  though  one  of  the  interested  parties  states  that 
one  of  the  excavations  was  of  the  depth  required  by  the  mining 
laws  when  possession  was  given,  on  the  2d  of  February,  but 
that  itsince  "caved  in."  I  examined  that  spot  which  is  said  to 
have  "caved  in,"  with  great  care;  it  had  the  appearance  of 
having  been  purposely  filled  up  ;  it  was  dug  in  rock,  not  in 
earth ;  and  in  my  mind  it  was  as  much  impossible  for  that 
rock  to  have  "  caved  in,"  as  it  would  be  for  an  auger-hole  to 
"  cave  in  "  that  had  been  bored  in  a  large  solid  block  of  timber. 

So,  your  Honors  see  that  there  were  places  around  this  mine 
that  were  denounced  as  mines  that  were  no  mines.  People  in 
those  days  were  getting  specimens  of  good  ores,  and  going 
around  and  representing  them  as  found  in  neighboring  mines 
and  trying  to  deceive  the  unwary  into  purchasing,  or  taking  an 
interest  with  them  in  the  pretended  mines.  Amongst  them,  it 
seems,  there  was  some  mine  of  which  Alex.  Forbes  had  written 
to  Monterey  that  there  was  "no  mine;"  that  he  did  not  be- 
Heve  any  existed  there.  He  was  afterwards  surprised  at  the 
assay  made  by  James  Alex.  Forbes,  and  said  he  would  try  what 
he  had,  but  did  not  believe  in  the  thing  at  all.  That  is  the 
letter  of  the  19th  January,  1847. 
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There,  then,  we  find  on  the  17th  of  Decemhcr,  that  a  body 
of  men  had  teen  engaged  in  digging  a  hole  in  the  rocli,  and 
filling  it  up,  pretending  it  was  their  jiozQ,  and  that  it  had  caved 
in,  when,  as  Governor  Mason  said,  "it  could  not  cave  in  any 
more  than  could  an  auger-hole  in  a  block  of  timber." 

But  what,  in  the  name  of  sense,  has  that  got  to  do  with 
Kew  Almadeu?  To  whom  was  it  that  Alex.  Borbes  was 
writing,  stating  that  there  was  no  mine?  To  James  Alex. 
Forbes  and  Padre  Beal,  to  whom  he  had  written  six  or  eight 
weeks  before,  that  he  had  found  the  "  ciiifo,"  that  the  vein  was 
rich.  James  A.  Forbes  is  asked  "  Why,  what  in  the  name  of 
sense  is  the  meaning  of  this  letter  (19th  of  January)  written  to 
you,  if  about  the  New  Almadcn  mine?"  "  Why,  the  reason 
Alex  Forbes  wrote  that  is  this:  He  did  not  want  people  to 
know  the  richness  of  the  mine ;  he  wanted  to  buy  out  shares." 
"  But  who  had  any  to  sell  7"  "  Padre  Heal  and  myself."  Well 
then,  he  was  writing  (on  the  24th  of  November)  to  the  very 
men  he  wanted  to  deceive,  the  true  state  of  the  case.  Only 
a  few  weeks  before  sending  this  letter  of  the  19th  January,  he 
had  written  to  them  of  the  richness  of  New  Almaden,  the  cer- 
tainty that  he  had  found  the  vein,  that  the  ores  were  ah  that 
could  be  desired ;  and  sends  a  special  messenger  with  the 
pleasing  intelligence.  Tet  James  Alex.  Forbes  says,  the  put- 
pose  of  this  letter  written  six  weeks  later,  was  to  deceive  him 
by  telling  him  that  there  was  no  mine  at  New  Almaden,  m 
order  that  the  writer  (Alex.  Forbes)  might  purchase  out  his 
(James  A.  Forbes')  interest  cheap  I  What  conld  possibly  make 
the'  Court  believe  such  a  ridiculous  story  as  that  ?  Here  is  the 
paper,  endorsed  on  the  back  with  all  the  names  of  the  partners 
in  a  different  and  distinct  mine,  clearly  having  no  connection 
with  New  Almadeu.  By  reference  to  the  correspondence  m 
the  record,  I  have  clearly  shown  that  these  parties  did  have 
correspondence  in  relation  to  other  mines. 

Tonr  Honors  will  find,  at  page  641,  that  there  had  been  pre- 
vious correspondence  of  these  parties  in  reference  to  other 

™°°''  SiKTA  Claea,  14lh  July,  1847. 

1  was  presented  yesterday  with  a  splendid  specimen  of  quick- 
silver ore,  from  a  spot  within  or  near  the  limits  of  the  two 


■vGoogle 


117 

s  conceded  to  Castillero  and  Socios,  but  situated  upon 
the  land  claimed  by  the  American,  Cook,  of  whom  you  doubt- 
leas  have  been  informed.  The  person  who  brought  the  speci- 
men to  me,  was  sent  by  one  of  the  discoverers,  and  informed 
me  that  in  May,  1846,  this  new  vein  was  discovered  and  de- 
nounced before  the  authorities  of  San  Jos6. 

So  of  some  other  veins  he  speaks  of. 

And,  finally,  we  have  a  letter  which  has  recently  been 
brought  into  the  record,  which  the  Court  will  find  at  page 
3050. 

In  January,  1849,  James  Alexander  Forbes  writes  to  Alex- 
ander Forbes : 

I  have  received  proposals  from  the  house  of  Jecker,  Torre 
&  Co.  for  purchasing  "harras  "  in  the  mine  of  Almaden.  I 
have  declined  entering  in  any  negotiation  of  this  nature,  but  I 
have  made  .proposals  for  them  to  take  the  habilitacion  of  the 
mine  of  Guadalupe,  which  is  still  in  the  state  in  which  you  saw 
it.  Herewith  I  accompany  a  copy  of  my  letter  to  D.  Ysidro 
de  la  Torre  upon  that  subject,  for  your  government,  and  if  he 
should  not  feel  disposed  to  take  the  habilitaeion,  it  would  be 
more  agreeable  to  me  for  you  to  include  this  mine  in  the  nego- 
tiation of  Almaden,  upon  terms  which  may  be  advantageous 
to  both  parties.  I  may  add,  that  it  is  possible  to  obtain  the 
major  part  of  the  shares  in  the  mine  of  Guadalupe  by  judicious 
management. 

Having  shown,  may  it  please  your  Honors,  that  this  letter 
cannot,  by  its  subject  matter,  in  any  manaer  apply  to  the  New 
Almaden  mine — that  it  is  without  sense  or  bearing  on  that  mine, 
but  has  relation  to  other  mines  concerning  which  Alex.  Forbes 
was  corresponding  at  that  time  with  James  Alex.  Forbes — I 
say  that  he  (James  A.  Forbes)  in  bringing  that  letter  into  Court, 
commenced  the  series  of  frauds  by  which  he  attempted  to 
impose  upon  the  Court,  and  induced  it  to  deprive,  for  a  time, 
these  parties  of  the  enjoyment  of  their  property. 

At  the  very  time — I  think  on  the  same  day— that  letter  of 
January  19th  was  written,  in  which  he  (Alex.  Forbes)  speaks 
of  his  belief  that  there  was  no  mine,  referring  to  this  other 
mine,  he  presents  a  petition  to  the  Alcalde,  setting  forth  that 
the  mine  of  Almaden  is  a  fine  mine  in  beautiful  order,  and 
wants  the  Alcalde  to  go  there  with  the  "perilos"  (mining  ex- 
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perts)  required  by  the  law,  enter  the  mine,  inspect  it,  and 
make  a  Tecord  of  its  good  condition.  Now,  those  two  things 
could  not  have  occurred  on  the  sarao  day,  in  relation  to  the 
same  mine.  That  thing  asked  of  the  Alcalde  was  done  at  once, 
the  record  of  it  made  and  put  in  the  public  office.  The  whole 
matter  of  this  letter  of  January  19th  shows  clearly  that  its  pro- 
duction here  by  James  A.  Forbes  was  the  first  of  his  series  of 
forgeries.  I  call  it  "forgeries,"  for  it  is  as  much  forgery  to  bring 
in  a  true  document  and  endeavor  to  palm  it  off  on  the  Court 
with  a  false  meaning,  as  it  would  be  actually  to  forge  the 
paper. 

I  come  next  to  the  forged  letter  of  the  28th  March,  1848. 

In  relation  to  this  letter  I  would  say  at  once,  that  it  ought 
not  to  be  necessary  to  make  any  remark,  for  I  understand  Mr. 
Eandolph  to  admit  it  to  be  forged. 

Me.  Eandolph — No,  that  is  a  mistake. 

Me.  Benjamin — You  said  in  the  opening  of  your  argument, 
that  all  the  papers  in  the  City  of  Mexico  had  been  fabricated 
there  after  the  2d  day  of  Tebruary,  1848.  I  noted  that  at 
once,  because  I  immediately  thought  it  an  admission  that  thia 
letter  was  a  forgery.  The  existence  of  the  two  facts — that  all 
the  papers  in  the  City  of  Mexico  had  been  fabricated  subse- 
quent to  the  2d  February,  1848,  and  that  this  letter  of  March 
28th  is  a  genuine  document — is  totally  impossible ;  because 
this  letter,  written  up  here  in  California,  purports  to  be  a  letter 
of  Alex.  Porbes  to  James  Alex.  Forbes  in  relation  to  his  knowl- 
edge of  tlie  foi'gery  of  these  papers,  in  the  City  of  Mexico,  by 
Castillero. 

Me.  Randolph — If  you  are  familiar  at  all — and  you  must 
be  now — with  the  course  of  my  argument  in  this  matter,  you 
are  aware  that  1  maintain  that  a  document  brought  up  by 
Eobert  Walkinshaw  in  the  spring  of  1847,  was  a  forgery. 
Hence,  if  forged  in  California,  or  in  Mexico — where  I  infer  it 
to  have  been  forged— it  was  forged  prior  to  the  2d  of  February, 
1848. 

Mb.  Benjamin— I  wrote  down— Mr.  Peachy  wrote  down— 
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Mr.  Johnson  wrote  down — in  fa<!t  we  all  noted  at  the  time 
what  I  have  stated.  Inasmuch  as  the  Goverament  counsel  was 
to  give  me  an  opportunity  to  reply,  I  had  a  right  to  know 
what  his  theory  was. 

Mr.  Randolph — I  think  at  the  time  Mr.  Benjamin  was 
taken  ill,  when  I,  perhaps,  had  grown  too  wearisome  to  be 
longer  endured,  I  was  discussing  that  paper  of  the  2Stli  of 
March, 

Mr.  Benjamin— I  do  not  deny  that  Mr.  Randolph  may  have 
said  the  contrary  of  what  I  allege,  in  another  part  of  his  ar- 
gument, I  cannot  pre  ferd  to  follow  his  argument,  for  he  makes 
one  assertion  at  one  time,  and  at  another,  another.  But,  when 
opening  his  argument— of  which  I  took  careful  note  for  the 
purpose  of  reply — he  put  this  proposition  before  the  Court: 
that  none  of  these  Mexican  papers  were  in  existence  prior  to 
February,  1848.     I  wrote  that  down ;  all  of  ua  noted  it, 

Mb.  Randolph — I  desire  the  gentleman  to  precisely  under- 
stand what  he  is  to  reply  to,  I  say  that  all  the  papers  now  in 
evidence,  including  the  Castillo  Lanzas  document  as  now  pro- 
duced, in  my  opinion  were  forged  after  the  date  (2d  Feb.,  1848) 
to  which  you  refer;  and  further,  that  the  paper  referred  to  in 
the  letter  of  May  5th,  1847,  is  not  the  paper  now  produced 
and  called  the  Castillo  Lanzas  document ;  but  that  that  paper 
was  forged  before  the  4th  of  May,  1847,  and  that  there  have 
been  here  two  Castillo  Lanzas  documents,  entirely  dissimilar. 
That  is  my  case  from  the  year  1858  to  the  present  time.  The 
Court  understands  it. 

Mb.  Benjamin — As  I  have  to  reply,  I  want  to  understand 
it  myself.  You  say  Robert  Walkinshaw  brought  up  a  forged 
paper  in  1847.  I  understand  you  to  allege  that  another  set  of 
papers  were  forged  after  February,  1848.  The  act  of  posses- 
sion of  the  mine — that  was  forged,  when? 

Mr,  Randolph — That  may  be  taken  to  have  been  forged 
in  the  month  of  January,  1848 ;  possibly  a  little  before ;  in 
1847. 
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Me.  Benjamin — I  will  endeavor  to  remember  these  dates. 

Mr.  Randolph — When  more  familiar  with  the  case  you 
will  not  fall  into  error. 

Mh.  Benjamin — My  brother  forgets  in  one  part  of  his  ar- 
gument what  he  said  in  aniiither  part,  I  think.  I  may  be  mis- 
taken in  this  instance,  perhaps.  I  said  I  supposed  my  brother, 
in  the  point  made  in  his  opening,  had  admitted  this  letter  of 
the  28th  March  to  he  a  forgery.  He  says  he  does  not;  that 
be  said  some  documents  sent  up  here  were  forged  in  1847 :  and 
tliat  the  oQier  documents  which  we  produce  were  forged  after 
I'ebruary,  1848.  But  this  letter  of  March  28,  1848,  says,  or 
makes  Alex.  Forbes  say — which  is  the  most  absurd  of  all  pos- 
sible suppositions — that  he  wants  to  save  himself  from  the  loss 
that  would  ensue,  should  it  in  any  manner  leak  out  that  in  fact 
the  documents  procured  by  Caatillero  in  M.xico,  as  his  title  to 
the  mine  and  lands,  were  all  obtained  long  after  the  occupation 
of  California  by  the  Americans.  They  were  all  obtained, 
Alex.  Forbes  says  in  this  letter,  long  after  the  occupation  of 
California  by  the  Americans;  and  Alex.  Forbes  knows  this  in 
Monterey  on  the  28th  of  March,  1848. 

Let  us  take  that  as  a  start  in  the  matter  of  this  forged  letter. 
Now  let  us  take  up  this  forged  letter,  and  see  the  forgery  step 
by  step  as  it  goes  along.  It  is  really  amusing ;  and  may  serve 
to  beguile  the  Court  for  half  an  hour,  while  we  go  along.  But, 
before  we  take  up  the  correspondence  of  the  28th  March,  it 
may  be  well  to  begin  with  two  or  three  letters  that  just  pre- 
ceded it.  Your  Honors  will  find  the  first  of  those  letters  at 
page  954,  the  answer  to  it  at  page  956,  and  the  reply  to  the 
answer  at  page  955. 

That  is  the  true  correspondence,  and  as  soon  as  we  have 
gotten  through  with  it,  we  will  see  how  it  tallies  with  the 
forged. 

The  letter  at  page  954  is  the  rough  draft,  in  the  handwriting 
of  Alex.  Forbes,  left  in  Tepic  when  he  went  to  England,  being 
then  from  72  to  75  years  of  age. 

The  forged  letter  was  produced  here  on  the  15th  of  July, 
1858.     The  true  letters  were  produced,  in  order  to  show  the 
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elapsed  after  the  forgery  had  been  produced  in  Court  before  we 
produced  the  true  letters.  Those  true  letters  are  admitted  by 
the  witness  (James  A.  Forbes),  in  his  cross-examination,  to  be 
in  the  handwriting  of  Alex.  Forbes,  but  he  attempts  to  deny 
their  receipt.     I  will  show  that  they  vKve  received. 

Now  let  us,  with  that  light  before  us,  observe  How  utterly 
impossible  it  was  for  these  letters  to  be  made  up  by  us,  within 
sixteen  days  from  the  16th  of  July ;  for  old  Alex.  Forbes  was 
in  London,  and  had  left  the  country  for  many  years,  yet  these 
were  his  own  rough  blotters  of  his  letters,  and  were  produced 
immediately  after  the  production  of  the  forgery. 

Now  let  us  see  what  these  letters  say.  Tiie  first,  which  I  am 
about  to  read,  the  Court  will  find  is  answered  by  James  Alex. 
Forbes  two  days  afterwards ;  and  that  the  expressions  in  the 
one  are  copied  and  answered  in  the  other. 

James  Alex.  Forbes  had  gone  down  to  Monterey ;  there  had 
had  a  quarrel  with  Alex.  Forbes,  and  had  gone  home  to  the 
mine.  On  the  20th  of  March,  Alex.  Forbes  writes  him  as 
follows  (page  954): 


MoNTBBEY,  March  20th,  1848. 
My  Dear  Sir :— I  have  made  an  arrangement  respecting  the 
Admittance,  by  which  she  is  to  go  down  to  the  coast  of  Mexico 
at  the  same  time  [with}  as  the  William,  which  arrangement 
amounts  to  a  sale  if  certain  contingencies  do  not  foccwr]  take 
place.  ,1  therefore  will  not  leave  {this]  Monterey  till  the  27th 
of  \the\  this  present  month.  I  mention  this  that  you  may  know 
the  latest  day  on  which  I  can  hear  from  you,  and  I  request  the 
bearer  to  be  sent  from  the  mine,  to  enable  you  to  fulfill  your 
promise  of  informing  me  if  the  Robles,  or  you  as  their  attorney, 
[would]  accept  of  my  offer  of  $6,000  for  their  two  shares. 

This  letter  is  a  rough  draft,  and  we  have  printed  in  italics 
what  was  stricken  out  of  it— the  erasures.  At  the  commence- 
ment of  the  sentence  immediately  following  what  I  have  just 
read,  the  word  "  as"  is  stricken  out,  and  the  letter  goes  on  as 
follows : 
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l_As]  I  repeat  what  I  said  to  you  here,  that  it  will  give  me 
much  pain  to  leave  tMs  country  with  any  bad  feeling  existing 
between  us ;  and  however  much  disappointed  I  may  be  in  the 
arrangement  which  I  hoped  to  make,  I  have  no  other  wish 
than  to  do  by  you  what  I  think  is  right  and  friendly.  I,  at 
all  events,  will  expect  to  hear  from  you  by  the  bearer  [or  by 
any  oOier  conveyance  which  you  think  will  he  more  speedy.  I 
must  feel  most  severely  the  disappointment  of  not  hearing  from  you 
before  I  leave  the  country;  and  no  good  can  result  from  a  resort  to 
any  legal  or  harsh  measures,  on  a,tlier  side,  between  us  who  of  all 
omers  ought  to  go  in  concert. 

I  now  beg  ^atyou  will  fulfill  your  promise  in  writing  me  so  as 
to  reach  this  before  I  leave,  and  I  have  still  a  hope  that  you  will 
make  such  arrangements  as  will  meet  both  our  views  and  tend  to 
all  our']  who  will  wait  your  orders,  unless  you  choose  to  send 
your  letters  by  some  other  hand. 

Now  this  letter  was  received,  when  ?  On  the  22d  of  March. 
In  the  letter  acknowledging  the  receipt  the  statement  is,  "  I 
have  this  moment  received  your  letter  of  the  19th  instant." 
Whether  the  letter  copied  from  the  rough  draft  was  dated  the 
19th,  by  mistake,  by  the  clerk  who  copied  it,  or  whether  Jamea 
Alex.  Forbes  made  a  mistake  in  calling  the  letter  the  letter  of 
the  19th,  instead  of  the  20th,  is  of  no  consequence,  because  the 
letter  cannot  be  mistaken.  James  A.  Eorbes'  answer  copies 
the  very  language  of  this  rough  draft : 

March  22d,  1848. 

My  Dear  Sir : — I  have  this  moment  received  your  letter  of 
the  19th  inst.,  and  answer  it  immediately  by  your  messenger. 

The  previous  letter  had  stated  that  he  (Alex.  Forbes)  had 
sent  a  messenger  and  wanted  a  reply  by  that  messenger : 

I  had  already  closed  a  package  for  you,  including  a  letter 
containing  my  answer  to  your  last  proposition,  and  in  relation 
to  the  whole  of  the  shares  in  the  mine  of  New  Almaden,  held 
in  the  name  of  Robles.     I  beg  to  refer  you  to  that  letter. 

I  desire  you  to  accept  my  thanks  for  the  expression  of  your 
regret  on  leaving  California  with  any  bad  feelings  existing 
between  us. 

There,  the  expression  in  the  rough  draft  of  the  20th — "It 
will  give  me  much  pain  to  leave  this  country  with  any  bad 
feeling  existing  between  us," — is  copied  in  the  answer. 
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Mr.  RANDOLPn— -That,  no  doubt,  is  the  answer. 

Mr.  Benjamin — Yoa  think  there  is  no  doubt  of  that?  Let 
■U8,  then,  take  that  fact  as  conceded.  What,  then,  does  this  let- 
ter contain?  It  contains  the  answer  to  the  propositions  of  the 
letter  of  the  20th.  This  answer  is  rephed  to  on  the  25th.  Let 
us  see  if  the  letter  of  the  25th  is  really  an  answer  to  the  letter 
of -the  22d.  If  it  is,  it  will  refer  to  expressions  contained  in 
the  letter  of  the  22d. 

In  the  letter  of  the  22d,  James  A.  Forbes  says : 

(Page  956.)  I  desire  you  to  accept  my  thanks  for  the  ex- 
pressions of  your  regret  "in  leaving  California  with  any  bad 
feelings  existing  between  us,  and  also  for  your  friendly  and 
equitable  wishes  towards  me.  None  of  the  first  exist  in  my 
breast,  and  I  pray  God  that  all  success  may  attend  you.  There 
is  no  need  of  praise  or  merit  attached  by  me  to  my  actions  or 
operations  in  this  affair  of  the  mine  of  New  Almaden ;  nor 
shall  I  allege  any  services  rendered  to  you;  but  I  shall  spurn  at 
those  base  sycophants,  who  being  no  real  friends  of  yours,  but 
wishing  to  creep  into  your  favor,  have  endeavored  to  poison 
your  mind  with  regard  to  one  who  never  entertained  a  thought 
sinister  to  your  interest ;  and  who,  notwithstanding  the  cold, 
repulsive  reception  occasioned  by  your  preoccupied  mind,  did 
not  hesitate  to  manifest  a  sincere  desire  to  serve  you.  But  in 
what  manner  have  those  feelings  on  my  part  been  appreciated? 
You  declare  that  I  have  arrayed  myself  in  defiance  against 
yon,  and  that  you  will  take  measures  to  counteract  all  that  I 
'^■a  do !     This  has  caused  in  me  a  poignant  wound  to  my 

"ngs,  knowing  that  it  may  be  augmented  by  your  incorrect 
..^.f  of  my  intentions  in  relation  to  the  affairs  of  the  mine.  I 
am  quit&  sure,  however,  that  the  right  of  the  Robles,^  which  I 
represent,  is  most  incontestable  and  tenable  in  any  tribunal  of 
the  civilized  world ;  consequently,  it  never  has  occurred  to  me 
that  any  litigation  could  take  place,  except  by  an  attempt  to 
impair  that  right. 

It  is  diflicult  for  me  to  believe  that  you,  or  any  other  person 
of  sound,  moral,  unbiased  judgment,  will  say  that  I  have  done 
wrong  in  the  trust  reposed  in  me  by  the  Eobles.  But  I  will 
trespass  no  longer  upon  your  time.  I  went  to  Monterey  with 
a  sincere  desire  to  effect  an  arrangement  with  you_;  but  you 
formed  a  misconception  of  my  principles  and  sentiments.  I 
have  made  a  last  proposition  to  you  with  the  intention_  of 
retiring  from  any  further  intervention  in  the  affairs  of  the  mine 
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of  New  Almaden.  It  remains  with  you  to  accept  or  reject 
tliat  proposition,  and  also  to  remaia  assured  of  the  respect  with 
which, 

I  am,  my  dear  sir, 

Your  most  obt.  servt, 

James  Ales.  Forbes. 

Here  is  the  answer  of  the  25th  : 

MoNTEEET,  25th  of  March,  1848. 
Jam;b3  a.  Forbes,  Escl.,  Santa  Clara. 

My  Dear  Sir. — I  have  received  your  letter  of  the  22d  inst., 
and  would  have  answered  it  immediately,  but  the  man  who 
brought  it  has  been  ill  of  a  boil  on  hia  leg,  which  is  the  cause 
of  the  delay  in  writing  you. 

I  shall  not  trouble  you  with  any  remarks  respecting  what 
has  passed  between  us  on  the  subject  of  the  sale  of  your  and 
the  Eoblea'  shares  of  the  mine,  further  than  to  say  that,  I  firmly 
believe  your  proceedings  in  the  whole  afiair  have  been  accord- 
ing to  what  you  thought  right. 

That  is  the  answer  to  this:  "  It  is  diiiicult  for  me  to  believe 
that  you  or  any  other  person  of  sound,  moral,  unbiased  judg- 
ment will  say  that  I  have  done  wrong  in  the  trust  reposed  in 
me  by  the  Eobles." 

The  letter  of  the  25th  goes  on : 

{Page  955.)  But  unfortunately  I  find  the  difference  in  opin- 
ion still  as  to  the  value  of  the  shares  exists;  but  in  order  to 
mate  another  endeavor  to  effect  an  arrangement,  I  have  named 
Mr.  Walkinshaw  and  D.  Manuel  Diaz,  who  will  wait  upon  you 
as  soon  as  possible,  and  who  take  powers  from  me  to  conclude 
an  agreement.  I  would  not  have  named  D.  Manuel  Diaz  if  he 
had  been  one  of  those  whom  you  suppose  had  attempted  to 
prejudice  me  against  you. 

In  reference  to  that  portion  of  the  letter  of  the  22d,  where 
James  A.  Forbes  spoke  of  false  friends,  who  had  endeavored 
to  prejudice  Ales.  Forbes'  mind  : — "  On  the  contrary,  he  has 
always  spoken  of  you  as  a  friend,  and  as  such  I  name  him, 
thinking  it  will  be  agreeable  to  you," 

"I  am  most  sensible  of  your  [great  attention']  exertions  to 
serve  me," — copies  the  expression  of  the  letter  of  the  22d, 
where  James  A.  Forbes  speaks  of  endeavoring  to  serve  him — 
"  and  of  the  great  trouble  you  took  to  forward  in  every  way 
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in  your  power  the  interests  of  [the  mine]  that  concerD,  and  [/ 
can  assure]  .you  may  rest  assured  that  whatever  way  the  busi- 
ness now  depending  between  us  is  settled,  and  whatever  pro- 
ceedings may  ensue,  I  do  not  leave  Cahfornia  with  any  other 
sentiment  towards  you  personally  than  that  of  friendship  and 
respect." 

There  is  the  correspondence ;  and  what  is  it  ? 

First.  A  proposition  to  buy  the  shares  of  the  Eobles,  and 
the  price  named. 

Second.  A  reply,  refusing  the  proposition. 

Third.  An  answer  to  the  reply,  stating  that  as  the  diiference 
of  opinion  still  exists,  the  writer  (Alex.  Forbes)  has  sent 
Walkinshaw  and  Diaz  to  treat  for  the  purchase. 

When  does  that  correspondence  take  place  ?  On  the  20th, 
22d  and  25th  of  March,  1848.  These  letters  are  produced 
here  by  us. 

Now,  for  the  forged  one.  The  forged  one  is  dated  on  the  28th 
of  March,  1848  ;  and  the  first  line  begins  with  an  apology  for 
never  having  written  on  the  subject  I     (Page  864.) 

My  Dear  Sir — I  have  to  apologize  for  not  writing  you  before 
this,  as  I  promised  I  would,  respecting  the  purchase  of  your 
shares  in  the  mine  of  New  Almaden. 


Is  there  another  word  necessary  to  be  said  ?  Is  it  c 
for  me  to  go  on  ?  Three  days  after  the  25th  1  Six  days  after 
the  22d  1  Eight  days  after  the  20th !  The  correspondence  of 
the  20th  and  22d  admitted  to  be  that  which  took  place  I  That 
correspondence  was  not  in  Court  when  this  forgery  was  brought 
in,  but  it  is  now  produced  1  The  forgery  copies  portions  of  the 
true  letters ;  is  made  up  of  portions  of  two  or  three  letters,  with 
an  interpolated  phrase  about  antedated  titles  which  does  not 
exist  at  all  in  the  genuine  correspondence,  and  the  forgery 
starts  out,  being  dated  the  28th  of  March,  with  an  apology  for 
not  having  written  before,  as  promised,  in  relation  to  the  pur- 
chase of  the  shares  1 

What  shall  I  say  in  addition  to  this  striking  fact  ?  Can  any 
human'  being  believe  this  letter  possible,  after  the  previous 
ones?  How  is  this  letter,  the  forgery  of  the  28th  of  Maieh, 
made  up  ? 
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It  states  (page  866) :  I  have  to  apologize  for  not  writing  jou 
before  this,  as  I  promised  I  would,  reapeetiiig  the  purchase  of 
jour  shares  in  the  mine  of  New  Almadeu  ;  but  really,  as  your 
opinion  of  their  value  is  so  widely  different  from  mine,  I  con- 
sidered it  almost  hopeless  to  make  yoa  any  further  proposals. 

I  do  not,  however,  leave  this,  without  making  the  necessary 
arrangements  to  effect  that  object,  and  have  authorized  Mr, 
Walkinshaw  and  ManI,  Diaz  to  wait  on  you  with  my  final  offer 
for  the  purchase  of  those  shares. 

Two  days  before,  he  had  written  the  same  thing,  viz.  (955) : 
"I  have  named  Mr.  Walkinshaw  and  D,  Manuel  Diaz,  who  will 
wait  upon  you  aa  soon  as  possible,  and  who  [will  have]  take 
powers  from  me  to  conclude  an  agreement."  The  clause  about 
D.  Manuel  Diaz  not  being  one  of  the  men  who  had  attempted 
to  poison  Alex.  Porbes'  mind  is  left  out,  and  instead  of  that 
sentence,  a  forged  sentence  about  antedated  titles  is  put  in. 

Here  is  that  forged  sentence  {Page  864) :  Were  I  not  al- 
ready so  deeply  interested  in  this  negociation,  I  would  never 
think  of  investing  another  dollar  in  it,  but  this  interest  renders 
it  necessary  for  me  to  have  the  control  of  all  the  shares."  *  *  * 
Why?  in  order  that  I  may  dispose  of  the  whole,  whenever  an 
opportunity  may  offer,  and  save  myself  from  the  heavy  loss 
that  would  ensue,  should  it  unluckily  leak  out,  that  in  fact  the 
documents  procured  by  Castillero  in  Mexico,  as  his  title  to  the 
mine  and  lands,  were  all  obtained  long  after  the  occupation  of 
California  by  the  Americans. 

The  forgery  is  so  clumsy  that  it  reveals  itself  at  every  step. 
The  party  who  made  the  forgery  did  not  know  that  we  had  the 
answer  to  the  letter  from  which  the  forgery  was  principally 
made  up.  We  have  the  answer  to  that  true  letter,  answering 
everything  that  was  contained  in  itj  but  saying  not  a  word 
about  this  antedating. 

Jas.  Alex.  Forbes  would  of  course  be  startled  by  being  told 
in  that  letter,  if  any  such  had  really  been  written,  that  all  the 
titles  are  forged  and  antedated  !  Some  of  the  barras  belonged 
to  him.  Yet,  he  holds  on  to  thera  for  years  afterward — until 
he  can  sell  them  for  $54,000.  He  is  not  disturbed  about  this 
antedating.  I  said  we  had  the  answer  to  this  letter,  or  rather 
to  the  true  one  of  the  2oth,  from  which  this  was  made  up. 
What  is  it?     (Page  957.) 
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Santa  Claea,  28th  June,  1848. 
Alesandbe  Eoebes,  Esq. 

Mj  Dear  Sir : — Soon  after  your  departure  from  Monterey, 
Mr.  "VTalkinahaw  and  Don  Manuel  Diaz  made  proposals  to  me 


in  your  name,  for  the  purchase  of  the  four  "barras"  or  shares 
in  the  mine  of  New  Almaden  de  Sta.  Clara,  of  which  I  am  the 
agent  on  the  part  of  the  Messrs.  Bobles.  The  offer  made  by 
your  agents  for  those  shares  not  being  equivalent  to  their  pres- 
ent or  future  value,  I  have  declined  entering  into  any  negotia- 
tion for  tlieir  disposal. 

Why,  how  is  this?  Where  is  the  "future  value"?  If  it 
should  unfortunately  leak  out  that  all  these  titles  had  been 
forged,  where  is  the  "future  value"  then?  He  is  informed 
that  all  these  titles  have  been  forged  I  What  has  he  to  say  to 
that?  Not  a  syllable  in  this  whole  letter  about  it!  Noth- 
ing but  an  answer  to  the  letter  of  the  25th  of  March  can  be 
found  in  this  letter  of  the  28th  of  June.  There  is  no  answer  to 
the  letter  of  the  28th  of  March  there.  No  important  part  of 
the  letter  of  the  28th  of  March  is  answered  in  the  letter  of  the 
28th  of  June. 

Me.  Rakdolph — It  was  no  news  to  James  A.  Forbes. 

Mr.  Behjamin — My  brother  says  it  was  no  news  to  James 
Alex.  Forbes.     Is  that  so  ? 

Me.  Randolph — Undoubtedly. 

Me.  BENJAinN" — Then  why  was  it  written  to  him  as  news. 
Why  then  was  he  informed  of  it  so  correctly  in  this  letter? 
What  is  the  object?  Do  men  put  down  facta  of  this  kind 
which  may  leak  out  and  have  the  effect  of  destroying  their  title 
in  letters  to  persons  who  know  it  already,  and  to  whom,  there- 
fore, a  alight  allusion  would  be  sufficient  ?  On  the  contrary, 
this  seems  to  be  the  communication  of  news.  Either  he  (J.  A. 
Forbes)  linew  it  before — and  then  it  was  totally  unnecessary  to 
commit  it  to  writing,  and  pass  it  through  the  mails — or  he  did 
not  know  it,  and  it  was  news  to  him  ;  if  so,  why  does  not  he 
answer  it?  Important  as  that  news  would  have  been  to  him, 
he  did  not  even  refer  to  it.  No  other  answer  to  the  letter  of 
the28thof  March  than  the  letter  ofthe28ch  of  June  is  produced. 
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Go  further  into  this  letter  of  the  28tb  of  June,  and  what  does 
it  contain  ?  It  contains  bitter  revilings.  It  contaias  violent 
peraonal  reproaches  about  everything  else— not  a  syllable  about 
the  news  communicated  by  the  letter  of  the  28th  of  March.  It 
shows  the  existence  of  an  embittered  feeling  between  these 
parties  which  was  going  to  bring  Jas.  Alex.  Forbes  into  Court 
against  Alex.  Forbes.  It  shows  also  that  he  (J.  A.  Forbes)  did 
not  hesitate  to  write  the  grossest  lies  to  those  he  corresponded 
with ;  for  observe  : 

"  I  have  declined  entering  into  any  negotiation  for  their  dis- 
posal." 

That  is  written  by  him  on  the  28th  of  June.  The  counsel 
for  the  Government  produced  here  in  evidence  his  sale  to 
"Walkinshaw  of  those  very  barras  in  the  previous  April.  In 
other  words,  the  first  piece  of  treachery  committed  by  Walkin- 
shaw towards  Alex.  Forbes,  was  going  to  Jas.  Alex.  Forbes, 
as  the  agent  of  Alex.  Forbes,  to  purchase  certain  shares  for 
him,  and  buying  them  for  himself  instead,  and  after  having 
bought  them  for  himself  and  paid  for  them,  Jaa.  Alex.  Forbes, 
who  has  already  sold  those  two  shares  to  Walkinshaw,  and 
who  has  himself  bought  the  other 'two  shares  of  the  Kobles, 
writes  to  Alex.  Forbes:  " I  have  declined  entering  into  any 
negotiation  for  their  disposal !  " 

The  whole  quarrel  between  Alex.  Forbes  and  James  Alex. 
Forbes,  was  in  relation  to  the  Robles'  shares.  Litigation  is 
threatened.  Alexander  Forbes  is  told  to  send  up  some  man  to 
represent  him  io  California ;  he  is  going  to  be  sued.  All  in 
this  letter  of  the  28th  of  June,  is  a  plain,  clear  answer  to  the 
letter  of  the  25th  of  March.  Not  the  slightest  allusion  is  made 
to  the  antedating  spoken  of  in  the  forged  letter  of  the  28th,  or 
to  the  facts  contained  in  the  forgery. 

This  forgery  is  brought  into  Opurt^  pieced  up  with  expres- 
sions from  the  trne  correspondence.  It  is  made  up  by  James 
Alex.  Forbes,  for  his  friend  Laurence!,  after  they  had  broken 
down  in  their  first  attempt,  and  all  their  inventions  had  been 
scattered  to  the  winds  by  the  production  of  the  original  corres- 
pondence up  to  that  date.  After  James  Alexander  Forbes  had 
aworn  in  Court  everything  that  could  be  required  of  him  in 
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relation  to  liis  first  set  of  doeuments — liad  sworn  that  he  knew 
nothing  about  these  titles  to  the  mine,  and  that  he  had  never 
seen  them,  up  to  a  particular  date — brother  Peachy  pulled  out 
of  his  pocket  letters  of  a  prior  date  signed  by  himself  (James 
A.  Forbes),  that  proved  every  word  he  uttered  to  be  a  lie. 

What  is  to  bo  done  now  ?  He  had  sworn  that  he  had  not 
seen  certain  documents  up  to  1848, 

"What  is  the  document  he  speaks  of  in  his  letter  of  1847  ? 
When  asked,  he  equivocates,  denies,  tergiversates — won't 
answer.  He  is  drawn  back  to  it  again  and  again,  and  finally 
he  answers ;  "  Well,  it  is  the  title.  I  saw  them,  I  saw  the 
copies  he  had  brought  up  with  him.     I  saw  them  in  1847." 

He  had  previously  sworn  over  and  over  again  that  he  had 
never  seen  them  at  all. 

He  is  driven  out  of  Court  in  disgrace.  The  conspirators  have 
lost  their  money.  Laurencel  had  lost  his  first  ten  thousand, 
given  for  the  papers  to  be  used  for  blackmailing ;  ho  had  lost 
his  second  ten  thousand  dollars,  paid  Forbes  to  give  his  testi- 
mony. Forbes  had  testified,  and  bis  testimony  was  routed. 
How  much  he  was  now  paid  for  the  forged  letter  I  do  not 
know.  We  may  well  surmise  that  these  little  services  among 
these  men  were  not  rendered  for  nothing.  Although  there  is 
said  to  be  honor  amongst  thieves,  James  Alex.  Forbes  was 
too  cautious  to  rely  on  promises  for  services  he  was  rendering, 
and  without  doubt  required  cash  in  hand ;  but  how  much  he 
received  for  this  forged  letter  we  do  not  know. 

Forbes'  testimony,  when  at  an  end,  required  bolstering  up, 
My  brother  Randolph  says  forgery  is  natural  to  this  man.  The 
Government  knows,  Laurencel  knows,  who  will  forge  papers, 
and  at  once  they  go  to  him.  He  is  a  man  from  whom  any 
forged  papers  can  be  produced.  He  brings  out  this  forged 
paper  from  the  mine  of  true  correspondence  he  has,  from 
which  any  quantity,  any  description  of  forging  required  can 
be  manufactured  by  him. 

This  is  the  only  letter  in  this  entire  correspondence  in 
which  the  remotest  hint  or  suggestion  of  antedating  is  found, 
James  Alex.  Forbes  again  and  again  writes,  urging  these 
parties  to  forge  titles.    Again  and  again  he  says  to  them : 
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"  You  ouglit  to  have  forged  such  and  such  papers.  We  want 
other  titles  than  those  we  have  here  got.  The  titles  we  have 
got  are  an  order  to  the  Governor  of  California  to  put  us  in 
possession.  That  never  was  done.  That  is  not  a  good  title. 
"We  want  a  title  so  manufactured  that  it  shall  be  a  complete 
title  to  us  without  an  order  to  place  us  in  possession.  We 
want  a  complete  title  at  once.  We  have  got  a  registry  and  a 
possession,  given  by  an  Alcalde.  That  is  not  a  good  title. 
We  want  a  ratification  by  the  Government  in  Mexico.  We 
want  that  forged.  Now  you  must  have  all  those  papers  forged, 
and  send  them  up  to  me." 

That  is  the  constant  burden  of  James  Alex.  Forbes'  letter  to 
different  parties,  at  different  times. 

He  then  says:  "Walkinshaw  has  got  our  true  papers. 
Walldnahaw  has  got  our  true  titles.  Walkinshaw  is  a  villain, 
and  is  trying  to  cheat  ua  out  of  the  mine.  I  am  afraid  he  will 
burn  up  the  papers.  I  am  afraid  of  every  possible  machination 
that  villain  can  devise,  by  which  to  rob  us  of  the  property." 

He  (Forbes)  never  once  hints,  however,  that  the  papers  were 
forged  or  antedated.  It  is  never  again  referred  to  in  the  entire 
record.  The  fact — spoken  of  in  the  letter  of  March  28,  1848, 
— that  these  things  had  been  done,  is  never  again  referred  to. 

Again ;  why  is  not  the  original  letter  produced  ?  James 
Alex.  Forbes  was  asked :  "  Sir,  you  came  here  before.  You 
sold  papers  for  money.  You  sold  papers  for  the  purpose  of 
blackmailing  these  parties,  as  you  say.  Your  blackmailing 
project  having  failed,  yon  afterwards  got  money  to  come  and 
testify.  You  never  came  here — as  you  admit — until  you  got 
$10,000  for  entering  this  Court  and  testifying.  Now,  sir,  why 
did  you  not  bring  this  letter  with  you  ?  Why  is  it  we  have 
never  heard  of  the  original?" 

He  tells  six  different  Hes  on  that  subject.  I  have  marked 
them  down.     But  the  subject  is  too  disgusting  to  follow  out. 

First,  he  says  he  lost  it ;  next  in  sequence,  he  says  it  did  not 
tally  in  date  with  the  other  letters  he  had  sold ;  next,  he  says 
he  kept  it  back  on  purpose,  because  he  knew  Mr.  Peachy  had 
gone  to  Washington  to  get  some  law  passed,  under  which 
he  supposed  some  new  testimony  would  be  brought  in  from 
Mexico,  and  that  letter  was  to  vindicate  him ;  next,  he  says  we 
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were  not  hard  on  liim  in  thecross-exammation — "I  would  have 
brought  it  in  if  you  had  gone  hard  on  me ;  when  you  were 
hard  on  me,  I  brought  it  in." 

Time  and  time  again  he  tells  this  story  as  the  reason  why 
the  original  was  not  brought  in  at  first. 

Again :  can  your  Honors  suggest — I  cannot — what  would 
make  a  man  sit  down  at  home  and  make  a  copy  of  a  letter  he 
haa  got  in  his  drawer  or  desk?  I  never  did  such  a  thing 
in  my  life,  and  cannot  see  any  reason  for  doing  it.  If  you 
had  a  letter  from  a  man,  would  you  amuse  yourself,  sitting 
down  and  copying  it,  and  then  keep  the  original  and  the  copy 
in  your  desk  ?  What  for?  "What  did  this  man  make  a  copy 
for  unless  he  was  getting  ready  to  have  the  original  stolen? 
He  takes  care  to  provide  a  copy,  in  order  that  he  may  have  the 
original  stolen,  and  biing  in  the  copy. 

And  what  is  the  story  about  the  stealing  of  this  original  ? 
Why,  it  would  be  a  miserable  thing  to  put  into  a  comedy ! 
People  would  hiss  the  play,  and  drive  the  actors  off  the  stage, 
disgusted  with  the  silliness  of  such  an  invention.  It  does  no 
credit  to  Laurencel  and  Forbes. 

Brother  Billings,  you^  and  Barron  went  to  the  hotel  and 
stole  the  paper  out  of  James  Alex.  Forbes'  carpet  bag !  You 
then  said  you  did  not  know  anything  about  the  letter,  and  I 
will  never  associate  with  you  again.  This  thing  is  proven  on 
you,  and  James  Alex.  Forbes  almost  s 


Me.  Randolph — For  the  '  reputation  of  the  profession,  I 
must  a^  what  is  there  in  the  evidence  to  show  that  Mr,  Bil- 
lings had  anything  to  do  with  this  theft  1 

Mr.  Benjamin— If  you  will  look  at  Laurenccl's  friend 
Birnie's  testimony,  you  will  see  his  name  brought  in  for  no  other 
purpose  that  I  can  perceive,  but  to  hint  that  Barron  and  Bil- 
lings stole  the  original  letter. 

Mb,  Eandolfh — I  have  nothing  to  say  as  regards  Barron, 

Mr.  Benjamin — It  is  true  Mr.  Billings  was  at  that  time  in 
Yerraont ;  but  that  is  nothing.  It  was  just  as  easy  for  him  to 
steal  letters  here,  when  in  Vermont,  as  if  here  I     It  is  true  the 
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doors  were  all  locked,  the  windows  closed  tight,  and  the  carpet 
bag  fastened.  But  what  difference  does  that  make  1  You 
[tapping  Billings  on  the  shoulder]  had  false  keya  for  all.  It 
is  true  that  Forbes  had  carried  this  letter  all  day  upon  his 
person,  and  just  left,  it  in  his  carpet  bag  for  a  convenient  half 
hour,  so  that  it  could  be  stolen,  and  the  copy  he  had  prepared 
produced.  But  that  does  not  make  the  thing  improbable! 
You,  brother  Billings,  must  have  known  he  intended  to  leave 
it  in  the  carpet  bag  during  that  half  hour,  and  you  were  all 
ready  to  go  in  and  take  it  from  thence.  I  am  astonished  at 
you  I 

Brother  Billings,  you  went  to  Mexico,  too.  You  found  a 
big  book  there,  You  forged  two  pages  in  it.  Not  only 
that;  you  found  on  the  paper  "L.  G.  15,  fo.  140,"  and 
some  other  hieroglyphics,  and  got  the  clerk  to  swear  that 
that  meant  the  General  Book,  page  140,  etc.  You  brought 
up  the  clerk  to  swear  that  that  was  the  book  of  the  Min- 
istry of  Justice,  containing  part  of  the  original  archives 
of  Mexico.  Now  that  is  very  astonishing  again.  Nobody  did 
it  but  yourself.  Nobody  found  it  until  you  got  there.  You 
found  it — and  it  is  very  easy  for  a  man  to  find  everything 
where  he  puts  it,  and  I  believe  you  put  it  there  first.  So  of 
the  carpet  bag,  the  locked  room,  and  the  comedy  ;  I  believe 
you  had  a  hand  in  it  all  1 

James  Alex.  Forbes  having  taken  a  copy  of  the  original, 
with  an  eye  to  ite  being  stolen,  and  having  put  the  original  in 
his  carpet  bag  for  half  an  hour,  so  that  it  could  be  stolen,  now 
brifigs  the  prepared  copy  into  Court ;  and  necessarily,  as  it  is 
HIS  testimony,  it  must  be  believed.  Your  Honors  could  not, 
for  a  moment,  deny  your  credit  to  a  copy,  produced  by  James 
Alexander  Forbes,  himself,  to  an  original  he  pledges  his  honor 
he  once  had !  Once  his  honor  pledged,  the  Court  must  be  sat- 
isfied. 

There  is  another  witness  for  whom  Brother  Eandolph  has 
more  respect  than  he  has  for  Forbes.  I  think  he  does  not 
admit  that  Birnie  purjures  himself  for  the  mere  pleasure  of  it, 
nor  that  he  is  a  forger.  Therefore,  that  not  being  admitted, 
we  had  to  prove  it,     To  prove  it  we  produced  only  nineteen 
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Mr.  Eandolph — On  the  other  side  we  produce  sixteen. 

Me,  Benjamin" — We  are  three  ahead  of  you.  We  have 
nineteen  witnesses  to  prove  that  this  man  is  a  common  and 
notirious  liar  and  peijurer.  We  have  all  the  notables  of  the 
place  where  he  liyes,  who  swear  they  would  not  believe  him 
on  oath. 

Mr.  Kandolph — We  have  more  notables  to  prove  the  con- 
trary. 

Mb.  Benjamin — Then,  of  course,  your  notables  do  not  know 
him.  And  I  say,  if  you  had  ten  thousand  witnesses  to  prove  a 
man  credible,  and  had  I  ten  who  would  swear  they  would  not 
believe  him  on  oath,  the  presumption  would  be  that  your  ten 
thousand  did  not  know  him,  and  that  my  ten  did. 

Who  is  the  first  witness,  and  what  does  he  say  about  it  ?  The 
first  is  Colonel  Coffee.  What  does  he  know  about  Eimie  ?  I 
will  state  to  the  Court  that  every  one  of  these  witnesses  brought 
to  impeach  Birnie,  were  asked  the  legal  question  only,  viz., 
"  What  is  his  general  character  for  truth  and  veracity  ? 
Would  you  believe  him  on  oath  ?"  Every  one  says  he  would 
not  believe  him  on  oath,  and  that  his  character  for  truth  and 
veracity  is  very  bad. 

But  the  principal  points  of  his  character  came  out  on  the 
cross-examination  by  the  Government  counsel. 

Mr.  Randolph— I  was  absent  at  the  time.  Had  I  been 
present  I  might  not  have  asked  the  questions. 

Me.  Benjamin — I  don't  think  you  would.  You  know  too 
much  for  that. 

Wow  what  does  this  Colonel  Coffee  say  about  Birnie?  He 
says  that  he  deceived  him  in  a  business  transaction : 

A  man  that  would  deceive  me  in  a  business  transaction,  I 
would  not  believe  on  his  oath,  and  beside  that,  I  have  heard  hia 
reputation  very  frequently  attacked  in  conversation. 

The  next  witness  is  Warmcastle,  County  Judge,  and  mem- 
ber of  the  Legislature. 
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Am. — From  his  reputation  in  the  commianity,  and  my  ac- 
quaintance with  that  reputation,  I  could  not  helieve  Mm,  un- 
less I  w^  satisfied  that  he  had  no  motive  for  misrepresent- 
ation. 

Qd^.  9. — ^Doea  not  this  rule  apply  to  every  person,  and 
please  state  why  particularly  to  Mr.  Birnie? 

Ana. — No,  sir ;  there  are  many  persons  in  my  community, 
whom  I  would  helieve  on  oath,  when  it  would  be  for  their  in- 
terest to  testify  falsely,  but  Mr.  Birnie  is  not  one  of  that  class 
of  men,  from  my  knowledge  of  his  reputation ;  my  impression 
is  derived  from  my  acquaintance  with  Mr.  Birnie,  through  pub- 
lic rumor,  for  a  number  of  years. 

Nest,  we  have  David  Boss,  who  is  a  farmer.     What  does  he 


Ans. — When  I  find  that  a  man,  whose  word  is  not  good, 
whose  note  is  not  good,  I  would  not  believe  him  on  oath.  I 
regard  Mr.  Birnie  as  a  dangerous  man,  who  would  take  all 
sorts  of  advantages.  I  would  not  trust  him  out  of  my  sight. 
He  is  a  worthless  man,  who  lives  on  the  labor  of  other  people. 
For  my  part  I  have  made  money  by  hard  work. 

His  brother-in-law,  William  Welch,  told  me  that  he  stole  his 
name,  and  put  it  down  on  a  piece  of  paper,  without  his 
(Welch's)  leave.  I  understood  him  to  say  that  Birnie  had 
forged  his  name,  and  I  believed  that  Welch  told  the  truth 
about  it  at  the  time. 

That  is  the  cross-examination  to  sustain  Birnie. 

Nathaniel  Jones  is  the  Sheriff  of  the  county.     He  is  cross- 


State  some  acts  of  Mr.  Birnie's  which  has  caused  the  bad 
reputation  which  you  speak  of  among  the  community  in  which 
yoa  knew  him. 

A.  It  is  not  from  any  single  act  of  his,  but  it  is  from  his 
want  of  occupation,  and  the  universal  belief  among  people 
that  he  swears  falsely,  and  procures  false  evidence  in  land  cases. 
He  is  utterly  worthless,  and  he  is  a  loafer.  If  I  were  to  start 
out  to  find  a  man  who  thought  well  of  his  character,  I  should 
not  know  where  to  go  to  find  him  ? 

That  is  the  cross-examination  which  is  to  sustain  Birnie,  by 
testifying  and  sifting  the  evidence. 
Again  he  is  cross- questioned. 
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What  land  cases  do  yoa  refer  to  ? 

A.  Anywhere  he  could  get  a  fee  for  swearing  falsely,  and 
procuring  false  evidence. 

Now,  we  come  to  B.  R.  HoUiday.  What  does  he  know 
ahout  him,  and  what  does  he  think  of  him? 

After  speaking  of  hia  reputation,  and  being  asked  if  it  did 
not  arise  from  some  lawsuits,  the  witness  said : 

A.  Perhaps  they  did  in  part— not  all.  Shortly  after  his 
marriage,  his  pecuniary  credit  became  bad,  and  in  the  com- 
munity he  got  such  a  reputation  that  anything  that  was  stated 
as  coming  from  Birnie  would  not  be  believed. 

It  was  enough  that  it  came  from  Birnie. 

The  next  gentleman,  Nicholas  Hunsaker,  who  was  the 
Sheriff",  was  asked  if  there  was  anything  outside  of  the  law- 
suits in  which  Birnie  had  been  engaged,  in  which  his  character 
was  bad  ? 

A.  Outeide  of  lawsuits,  it  was  said  he  employed  a  man  to 
steal  barley,  which  was  in  the  custody  of  the  Sheriff;  this  is 
the  only  act  outside  of  litigation  that  I  remember ;  with  regard 
to  those  lawsuits,  I  have  heard  a  great  many  people  state  that 
they  would  not  believe  him  under  oath. 

The  next  witness.  Smith,  on  his  cross-examination,   being 


A.  I  have  no  particular  feehng  against  the  man;  I  woidd 
believe  him  on  oath  if  I  could,  but  I  could'nt  do  it. 

So,  it  goes  on.  I  will  not  detain  your  Honors  by  reading 
the  rest  of  this  testimony,  with  the  exception  of  the  evidence 
of  one  more  witness,  Mr.  Elam  Brown. 

He  says,  when  asked  when  Birnie's  reputation  commenced 
to  be  bad : 

A.  I  had  known  him  two  or  three  years  before  anything 
occurred  to  cause  me  to  lose  confidence  in  him.  His  reputation 
became  bad  by  degrees ;  he  was  charged  with  doing  one  bad 
thing  here,  and  one  bad  thing  there,  until  finally  people  began 
to  say  that  they  would  not  believe  him  under  oath.  This  is 
what  I  have  heard,  not  what  I  know  of  my  own  knowledge. 
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I  am  on  no  unfriendly  relations ;  nothing  has  occurred  between 
us.     I  am  sorry  to  "be  here  to-day  testifying  against  him. 

I  consider  him  a  dangerous  man,  and  I  believe  him  deficient 
in  those  principles  of  honesty  which  would  maJie  him  a  rehable 


I  would  observe  to  your  Honors,  in  relation  to  the  testimony 
taken  upon  Birnie's  character,  that  that  taken  by  us  was  from 
witnesses  from  Contra  Costa,  where  he  had  been  Uving  five  years. 

Now,  may  it  please  the  Court,  what  becomes  of  the  forged 
letter  and  all  the  superstructure  built  upon  it?  These  are  the 
witnesses  you  have  got  to  prove  the  existence  of  the  original, 
You  have  paraded  before  you  by  the  United  States,  James 
Alex.  Forbes  and  Robert  Birnie ;  to  prove  that  be  made  a  copy 
at  home,  before  he  brought  it  here,  you  have  James  Ales. 
Forbes ;  to  prove  that  he  made  a  copy  also,  you  have  Robert 
Birnie ;  they  provided  two  copies  in  advance— one  for  Birnie 
and  one  for  Forbes — before  the  letter  was  in  a  condition  to  be 
stolen.  That  the  letter  was  put  in  a  condition  to  he  stolen, 
you  have  no  evidence  but  that  of  James  Alex.  Forbes.  No- 
body saw  him  put  it  in  the  carpet-bag  but  himself.  You  have 
no  proof  but  his  own,  which,  I  need  not  say,  the  counsel  for 
the  Government  admits  is  utterly  unreliable.  In  relation  to 
the  theft  you  have  no  evidence  but  his.  When  he  left  his 
room  to  get  a  cup  of  tea,  he  put  the  letter  which  he  had  always 
previously  kept  on  his  person,  in  his  carpet-bag.  Somebody 
got  into  the  room  and  took  it  from  the  carpet-bag  without 
breaking  any  of  the  locks  of  the  apartment,  or  that  of  the 
carpet-bag.  That  is  the  story  that  is  brought  forward  to  bolster 
up  a  forgery  patent  on  its  face.  On  that  your  Honors  are  asked 
to  believe  that  there  is  forgery,  fraud  and  fabrication  in  this  ease. 
But  I  leave  that  letter. 

Observe,  if  your  Honors  please,  that  I  wish  to  deal  candidly 
with  the  Court.  I  do  not  say  there  were  no  propositions  to 
forge.  I  do  not  mean  to  say  that  all  the  parties  who  had  an 
interest  in  this  title,  repulsed  those  propositions  to  forge  with 
the  indignation  with  which  they  should  have  been  repulsed. 
That  subject  I  will  come  to  presently.  I  do  not  expect  to  gain 
any  ease  by  attempting  to  hood-wink  the  Judges  as  if  they  were 
children. 
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I  am  now  engaged  in  endeavoring  to  show  tliat  the  original 
conspiracy  against  our  title  was  based  on  the  forgery  of  nearly 
all  the  papers. 

I  will  now  come  to  the  next  forgery.  Your  Honors  will 
now  refer  to  the  forged  letter  of  the  28th  of  October,  18i9,  at 
page  393.  The  true  letter  of  the  same  date  is  at  page  844. 
Do  your  Honors  want  any  further  proof  of  forgery  than  this  ? 

S.  F.  Oct.  28,  '49. 
William  Forbes,  Esq.,  Tepic. 

My  Dear  Sir : — I  have  been  detained  here  until  the  present 
moment,  occupied  in  carrying  out  the  arrangements  explained 
to  B.,  F.  &  Co.,  in  my  letter  to  them  of  yesterday's  date. 

Here  is  the  forged  letter: 

S.  F.  Oct.  28,  '49. 
WlLLUM  Forbes,  Esq.,  Tepic. 

My  Dear  Sir : — I  have  been  detained  at  this  place  until  the 
t  moment,  occupied  in  completing  the  arrangements  ex- 
I  to  B.,  F.  &  Co.,  under  the  date  of  yesterday. 


Is  anything  further  necessary  ?  Two  letters  of  the  same 
date,  to  the  same  man,  beginning  with  the  same  sentence,  both 
marked  private  I  Now,  I  say  that  letter  was  forged  when  he 
had  the  original.  Do  your  Honors  want  the  explanation? 
He  had  forged  a  memorandum,  which  he  had  said  he  left  in 
Tepic  the  previous  May,  and  he  wanted  to  show  that  that 
memorandum  had  actually  existed  there.  In  order  to  holster 
up  the  forged  memorandum,  he  had  to  forge  a  letter  that  would 
refer  to 'the  memorandum;  and  as  the  true  letter  did  not  refer 
to  the  memorandum,  he  took  the  first  sentence  of  it  and  forged 
the  remainder  for  the  purpose  of  referring  to  that  document. 

Me.  Eandolph — Which  letter  do  you  like  best  ? 

Mb.  Benjamin — I  hke  neither  best.  I  want  the  Court  to 
look  at  the  true  one.  The  true  one  ia  as  bad  as  the  false.  It 
was  not  necessary  to  forge  the  false  letter  for  any  other  pur- 
pose than  that  which  I  shall  afterward  show.  These  words 
"forgery"  and  "perjury"  are  hard  words,  and  they  come 
back  to  roost  sometimes. 
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Mb.  Eandolph —        *        *        »        jfew  Almaden. 

Mr.  Benjamin — I  have  no  doubt  of  it.  How  about  your 
friend  Laurencel?  These  things  come  back  to  roost.  "We 
will  see  as  the  case  goes  on.  Here,  then,  is  the  true  letter  of 
the  28th  October,  1849 ;  and  here  is  the  forgery  of  tbe  same  date 
to  the  same  man,  also  marked  "Private,"  and  beginning  with 
the  same  words.  The  one  brought  in  by  us  after  the  other  had 
been  produced  by  James  A.  Forbes,  as  being  a  copy  of  his 
letter  which  he  had  presented,  is  the  true,  original  letter. 
Now,  in  the  true  letter  there  is  just  as  much  adverse  to  the 
ease  of  the  claimants  as  in  the  false  one ;  because  the  true  letter 
calls  attention  to  the  forgeries  he  wanted  committed,  as  well  as 
the  false.  But  in  the  true  letter  the  statement  in  regard  to  the 
forgeries  is  this : 

(Page  846.)  "  I  now  desire  to  call  your  attention  to  the  fol- 
lowing important  matter." 

Now,  then.  He  is  now  initiating  a  proposition  for  for- 
gery: (Page  846.)  "In  order  to  secure  the  possession  of  the 
land,  you  must  forge  and  antedate  titles," 

But  when  he  first  came  into  Court  it  was  necessary  to  carry 
the  date  further  back.  So  he  forged  a  memorandum,  which  he 
said  he  had  left  in  Tepic;  and  then  forged  the  letter  of  this 
date  (28th  October,  '49).  Instead  of  the  statement  in  the  true 
letter,  "I  now  desire  to  call  your  attention  to  the  following 
important  matter,"  he  inserts  in  the  forgery,  "I  must  again 
call  your  attention  to  the  subject  of  the  documents  comprised 
in  the  memorandum  left  in  Tepic." 

And  now,  let  me  call  your  Honors'  attention  to  a  remark- 
able circumstance  throughout  the  whole  thing,  to  enable  you 
to  perceive  the  true  state  of  that  correspondence  as  originally 
brought  before  you:  That  in  not  a  solitary  letter  throughout 
is  that  memorandum  spoken  of,  except  in  letters  brought  in  by 
James  Alex.  Forbes,  as  being  copies  preserved  by  him  of  let- 
ters written  by  him  to  the  parties.  There  is  no  answer,  no 
allusion  in  our  correspondence  to  any  such  memorandum.  It 
never  appears  in  the  whole  correspondence,  except  in  letters 
which  James  Alex,  Forbes  brings  in  and  swears  to  be  copies 
of  letters  which  he  wrote. 
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This  is  the  first  one  of  the  copies  of  the  letters  he  swears  he 
wrote.  It  is  a  forgery.  Two  letters,  of  the  same  date,  with 
the  same  beginning,  and  to  the  same  man  I  In  one  of  the  two 
— that  brought  in  by  the  claimants — Forbes  is  initiating  the 
subject.  In  the  true  letter  he  says,  "I  now  call  your  attention;" 
in  the  false,  "  I  must  again  call  your  attention  " — changing  the 
word  "  cow  "  to  "  again,"  and  patting  the  initiative  back  to  the 
date  of  the  Tepic  memorandum,  which  no  man  had  ever  heard 
of  until  it  was  brought  in  in  this  case.  It  is  awful,  awful,  to 
have  all  this  mass  of  forgery  brought  in  here  and  put  in  evi- 
dence by  the  Government  of  the  United  States  against  a 
claimant. 

Me.  Justice  Hoffman — What  do  you  suppose  is  the  object 
in  the  production  of  this  letter  by  James  Alex.  Forbes  ? 

Me.  BENJAmN — His  theory  was,  that  there  was  a  certain 
date  for  antedating.  When  first  brought  in,  he  had  a  theory 
to  maintain.  He  could  not  show  all  his  letters  to  Laurenoel, 
because,  if  he  did,  he  would  show  him  the  fact  of  the  existence 
of  our  title.  He  had  to  pick  out  certain  of  our  letters,  take 
his  answers  aud  pick  oiit  passages,  and  present  them  to  Lau- 
rence! as  proof  of  antedating  and  forgery.  He  remained  at 
home,  gathered  his  correspondence  together,  excluded  every- 
thing referring  to  the  existence  of  the  titles.  Whenever  his 
own  letters  referred  to  anything  favorable  to  the  titles,  he  cut 
the  passage  out.  Pretending  that  the  copies  he  made  were 
true  copies  of  the  originals,  he  sold  them  to  Laurencel — but 
not  to  firing  into  the  Court.  It  was  never  intended  by  James 
Alex.  Forbes  that  those  copies  should  be  brought  into  Courts 

Mr,  Justice  Hoffman — The  suggestions  of  the  Tepic  mem- 
orandum appear  in  this  letter  never  to  have  been  acted  on. 
The  whole  letter  is  a  reproach  on  that  account. 

Mk.  Benjamin — What  motive  influenced  his  conduct  with 
Laurencel,  it  has  been  impossible  for  me  to  divine.  But  cer- 
tain it  is,  that  in  this  correspondence  it  is  not  one  or  two,  but 
half  a  dozen  letters,  that  he  has  forged  in  this  way. 

What  his  purpose  was,  God  only  knows.     He  never  meant 
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the  letters  to  be  examined ;  never  supposed  they  would  be  ex- 
amined in  Court.  Again  and  again  he  urges  in  his  cross- 
examination,  that  he  never  intended  them  to  be  produced  here. 

I  am  going  to  take  up  the  true  effect  of  the  correspondence, 
and  will  show  your  Honors  what  I  suppose  the  true  theory  to 
be,  not  denying  any  inference  that  may  be  drawn,  but  treating 
the  Court  with  entire  candor  aa  regards  the  subject. 

On  page  393,  you  have  the  letter  of  the  30th  of  October, 
1849.  It  is  from  James  Alexander  Forbes  to  Alex.  Porbes, 
the  sole  purpose  of  it  being  to  again  speak  of  his  having  ex- 
plained all  this  matter  at  Tepic.  Nothing  in  relation  to  Tepic 
is  in  the  original  correspondence  anywhere.  But  Jamea  Alex. 
!Forbes  left  his  tracks  on  the  face  of  this  letter.  He  forged  it 
from  his  letter  to  William  B'orbes,  of  the  28th  October. 
After  forging  it  and  making  it  up  as  addressed  to  Alex,  rorhes, 
he  put  on  the  back  the  date  of  the  true  letter  (which  lie  copied 
from  the  true  letter),  while  indorsing  it  with  a  wrong  date, 
thus  showing  the  origin  of  the  forgery.  Here  on  the  back  ia 
the  date  (28th  October)  of  the  letter  to  William  Forbes,  con- 
taining, substantially,  what  James  A,  Forbes  put  in  the  forged 
letter  addressed  to  Alex.  Forhes ;  and  the  letter  to  William 
Forbes  is  dated  October  28th ;  that  to  Alexander  Forbes — 
which  is  made  up  from  the  former — October  30 ;  and  when 
James  A.  Forbes  came  to  indorse  his  forgery  with  the  proper 
date  to  bring  into  Court,  he  indorsed  it  October  28,  copying 
from  the  letter  of  that  date.  There  is  the  track  of  guilt  forgers 
leave  behind  them.  The  true  letter  is  addressed  to  William 
Forbes,  under  date  of  October  28.  Out  of  that  is  concocted  a 
false  letter  to  Alex.  Forbes,  on  which  the  date — October  30 — 
is  put;  but  when  the  forger  goes  to  indorse  the  date  on  the 
back,  that  it  may  be  brought  into  Court,  he  forgot  he  had  made 
a  change  of  the  date,  and  writes  on  it  that  of  the  original,  of 
which  it  is  a  copy.     The  true  letter  is  at  page  844. 

You  observe  that  every  letter  that  I  have  shown  you  to  be 
forged,  is  a  letter  which  he  brings  in  purporting  to  be  a  copy 
made  by  him  of  his  correspondence. 

Here  comes  another.  Page  403  ;  letter  of  February  26, 1850. 
Kow,  how  was  this  letter  produced  in  the  original  papers  ? 
look  at  it !    See  how  it  deceives !    The  letter  ia  brought  in  as 
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0.  n.  No.  9.  It  is  followed  hy  0.  H.  So,  10,  0.  H.  No.  11, 
and  0.  H.  No,  IS,— all  of  which  scera  to  have  reference  to  its 
coEteots.  Now  it  never  was  received,  if  ever  written.  But  it 
never  was  written. 

Me.  Eandolph— How  do  you  know  that  it  was  never  re- 
ceived, if  ever  written  ? 

Me.  Benjaitif — This  letter  of  the  7th  of  April  announcea 
the  receipt  of  letters.  As  late  as  that  date  nothing  had  been 
received  from  James  A.  Forbes,  posterior  to  the  19th  of  Peb'y. 
Page  405:  "  I  wrote  to  you  by  the  California,  dated  the  23dof 
Peb'y,  and  since  then,  have  received  by  the  'Oregon,'  yours 
of  the  19th  of  that  month."     Where  is  the  letter  of  the  26th? 

Mr.  Randolph — He  had  not  received  it  yet, 

Mh.  Benjamin — Why  had  not  a  letter  leaving  California  on 
the  26th  of  February  reached  Tcpie  by  the  7th  of  April? 
Whether  it  ever  was  received  or  not,  by  the  face  of  this  corres- 
pondence, no  man  can  tell.  But  it  is  introduced  into  this  cor- 
respondence to  make  it  appear  that  this  is  the  letter  to  which 
the  letters  0.  H.  No.  10,  0.  H.  No.  11,  and  0.  H.  No.  13,  were 
answers.  Upon  examining  those  letters,  we  find  that  at  the 
date  of  their  writing  this  letter  had  never  been  received.  Yet, 
it  is  aiTanged  by  Jas.  A.  Forbes  in  this  manner,  and  presented 
'to  Laurenoel  for  purchase.  Time  was  not  to  be  afforded  for 
examining  all  of  this  purchase.  Time  was  not  to  be  given 
Laurencel  to  ascertain  how  this  correspondence  fits  in.  He  is 
not  allowed  to  do  anything  beyond  making  an  inspection  of 
the  papers,  until  his  money  is  paid.  He  is  not  to  use  them  ex- 
cept to  black-mail.  And  when  at  last  brought  into  Court,  this 
man  Forbes,  with  §20,000  in  his  pocket,  is  put  on  the  stand. 
Then,  all  these  papers  coming  from  this  source  are  produced 
by  the  Government  of  the  United  States  to  break  down  our 
title. 

Me.  Randolph — Forbes  is  one  of  the  claimants  in  the  record. 

Me,  Benjamin — No  I  no !    You  have  proven  that  he  sold 
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out  Kis  interest,  and  then  bought  him  to  come  in  and  give  evi- 
dence against  his  partners — such  evidence  as  we  have  seen  in 
this  case. 

Now,  may  it  please  jour  Honors,  from  all  this  elimination  of 
everything  that  is  forged  in  these  papers,  I  come  to  state  to 
the  Court  what  my  true  theory  in  relation  to  these  letters  is, 
and  to  place  it  before  your  Honors  for  your  appreciation.  These 
parties  owned  a  valuable  property  in  California.  They  owned 
it  by  titles  derived  during  the  existence  of  the  Mexican  Gov- 
ernment. They  had  spent  a  fortune  upon  it.  It  is  in  proof  in 
this  cause,  offered  by  the  United  States,  at  page  215  of  this 
record,  that  these  parties  had  spent  upon  this  property,  up  to 
May,  1852,  $978,11-1,  and  had  gotten  back  $553,000,  and  no 


Mr.  Randolph: — Where  do  you  find  that? 

Mb.  Benjamin — In  the  sworn  answer  in  chancery  introduced 
by  you  in  this  case.  In  these  amounts  are  not  included  any 
allowance  for  interest  on  capital  expended  by  the  defendants. 
They  were  then  $440,000  or  $450,000  out  of  pocket.  They 
had  spent  close  upon  a  million  of  dollars  upon  a  barren  peak 
in  the  mountains. 

Their  liberal  expenditures  have  turned  out  to  have  been  ju- 
dicious. If  the  mine  had  been  poor,  according  to  good  old 
Gamboa,  it  would  not  have  been  {muy  codiciada)  very  much_ 
coveted.  Turning  out  to  be  rich,  a  host  of  harpies  gathered 
around.  These  obscene  birds  of  prey  were  befouling  every- 
thing they  touched.  First  came  a  body  of  people  and  said  the 
mine  was  on  the  Berreyesa  Rancho,  because  it  had  been  so 
described  in  the  original  papers ;  Berreyesa  having  made  a 
fraudulent  alteration,  and  in  that  way  defrauded  Oastillero  into 
declaring  it  was  on  his  land. 

Next  comes  a  body  represented  by  my  friend,  the  special 
counsel  of  the  Government.  Laurencel  and  his  associates  have 
been  depicted  with  the  feeble  powers  that  I  possess,  and  I  have 
stated  to  the  Court  as  plainly  and  as  impartially  as  possible 
what  their  true  character  is. 

The  New  Almaden  Co.  had  sent  up  their  titles  through  an 
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agent — an  agent  they  had  taken  up  and  invested  with  their 
confideaoe — Robert  Walkinshaw.  Ho  was  their  agent,  and 
had  all  their  documents  of  title.  He,  also,  turned  on  them, 
with  an  attempt  to  defraud  thera  out  of  shares  of  the  mine,  to 
get  a  larger  portion  for  himself.  He  formed  a  combination  with 
others  to  denounce  the  mine  as  having  been  abandoned,  to 
represent  the  original  title  as  bad,  and  to  share  the  property 
with  others,  thereby  getting  a  larger  share  for  himself.  In  that 
he  was  playing  a  certain  game.  If  he  succeeded,  he  got  a 
bigger  share:  if  he  failed,  he  still  retained  what  he  had.  He 
had  nothing  to  risk,  something  to  gain.  In  those  days,  with 
people  combining-  all  around  them  to  defraud  them  out  of  their 
property,  Jas,  Alex.  "Forbes — who  had  written  to  them  of 
Walkinshaw's  intentions — commenced  afresh,  in  1849,  the  sug- 
gestions made  in  1847.  When  the  suggestions  were  made  in 
1847,  he  was  not  their  agent.  They  were  not  responsible  for 
what  he  chose  to  write,  but  treated  his  propositions  with  entire 
disdain.  This  is  best  proven  by  his  own  letters,  since  brought 
into  the  record,  to  which  I  now  refer  jour  Honors,  dated  Jan- 
uary lUth,  1849.  (Page  8050.)  In  this  letter  to  Alex.  Forbes, 
he  says  to  him ; 

I  have  much  to  say  to  you  upon  other  points,  but  I  cannot 
write  too  much  upon  the  subject  to  whioli  I  have  alluded,  con- 
tained in  my  letter  abovo  mentioned,  and  which  I  fear  has  es- 
caped your  memory. 

What  is  the  letter  above  mentioned?  Observe  that,  when 
that  letter  was  written,  the  mine  of  these  parties  was  in  the 
possession  of  Walkinshaw ;  yet,  Jas,  A.  Forbes,  writing  this 
letter  to  persons  who  were  part  owners  of  the  mine,  got  no  an- 
swer to  his  proposition.  He  had  their  interests  in  his  charge, 
yet  they  did  not  answer  it.  No  answer  is  produced  or  pre- 
tended to  have  been  sent.  On  the  contrary,  in  January,  1849, 
he  (  J,  A.  Forbes)  writes  tliat  he  fears  that  letter  has  escaped 
the  memory  of  Alex,  Forbes,     Nothing  has  ever  come  of  it. 

Here  you  have  in  January,  1849,  this :  that  his  letter  of  May, 
1847,  liad  been  forgotten.  Nobody  had  ever  paid  any  atten- 
tion to  his  counsels.  But,  towards  the  fall  of  1849,  (and  here 
I  come  to  a  point  suggested  by  your  Honors  when  you  asked 
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me  wbat  the  difference  was,  wietlier  it  occurred  in  May  or 
November),  for  the  first  time  the  propositious  are  made  to  Bar- 
ron, Forbes  &  Co.,  who,  in  the  interval,  have  taken  possession 
of  this  mine,  in  behalf  of  the  avio  formed  in  Mexico  for  supply- 
ing it.  At  page  390,  you  find  the  first  connection  of  Barron, 
Forbes  &  Co.  with  this  mine. 

Tepic,  11th  April,  1849. 
Jas.  Alex.  Forbes,  Esq.,  San  Francisco. 

Dear  Sir :— We  beg  leave  to  refer  you  to  Mr.  Alex.  Forbes' 
letter  of  the  9th  inst.,  respecting  the  arrangement  of  the  affaira 
of  the  Mine  of  New  Ahnaden,  and  beg  to  recommend  that  ne- 
gotiation to  your  best  care  and  management  until  we  can  for- 
ward the  necessary  instructions  for  your  government.  You 
may  now  rely  on  this  mine  being  worked  to  the  utmost  of  ita 
capabilities  of  production  and  sale  of  quicksilver  on  the  arrival 
of  the  apparatus,  and  we  hope  to  make  ujj  for  the  delay  which 
circumstances  have  hitherto  prevented  this  important  concern 
from  being  productive.  "We  shall  soon  have  the  pleasure  of 
sending  you  a  list  of  the  company  of  which  the  "Habilitado- 
res  "  are  composed.  The  House  of  Jecker,  Torre  &  Co.  of  Mex- 
ico and  Maaatlan,  and  our  own,  arc  chiefly  interested,  and  as 
Don  Ysidoro  de  la  Torre  has  gone  to  Errope,  he  will  concert 
with  Mr.  Barron  everything  which  can  tend  to  the  successful 
development  of  this  enterprise. 

Now,  fis  your  Honors'  attention  on  this.  The  first  propo- 
sition in  May,  1847,  never  answered  and  nothing  done,  com- 
plained of  in  January,  1849,  as  forgotten.  In  April,  1849,  for 
the  first  time,  Barron,  Forbes  &  Co.  take  an  interest  in  this 
matter.  They  enter  into  it  as  aviadores  ;  they  furnish  funds. 
They  join  with  them  Jecker,  Torre  &  Co.  of  the  City  of  Mexico, 
and  the  common  funds  furnished  by  these  parties  are  to  be  used 
for  putting  this  mine  into  active  and  successful  working  opera- 
tion. Up  to  that  time  the  funds  had  been  insufiicient.  Prob- 
ably there  was  doubt  among  the  owners  as  to  the  amount  of 
funds  they  were  willing  to  expend.  But  now  a  new  and  vigor- 
ous impetus  is  to  be  given  the  enterprise.  Alex.  Forbes,  long 
at  the  head  of  the  business,  then  on  the  point  of  retiring  and 
going  to  England,  gives  up  his  charge  to  the  new  company  and 
they  begin  to  operate  for  the  supplies  of  the  mine,  necessarily 
under'  the  influence  of  this  old  gentleman  who  had  probably 
reached  his  three  score  years  and  ten  nearly. 
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That  is  the  condition  of  things  in  April,  1849.  Now  James 
Ales.  Forbes  goes  down  to  Tepie,  and  succeeds  in  getting  the 
house  to  make  him  the  agent  of  the  mine.  What  ho  told  them 
about  Walkinshaw,  what  means  he  used  for  that  purpose 
(securing  the  agency),  none  knew  better  than  himself.  We 
know  not.  He  comes  back,  turns  Walkinshaw  out  of  the  mine 
and  takes  possession ;  then  comes  warfare  ;  then  Walkinshaw 
and  James  Alex.  Forbes  have  a  long  and  bitter  litigation ; 
then  James  A.  Forbes  begins  to  dread  the  destruction  of  the 
titles ;  then  he  writes  again  and  again  to  his  principals,  "  This 
man  Walkinshaw  ia  a  villain ;  I  do  not  know  what  I  shall  do ; 
he  is  going  to  steal  away  the  original  registries  from  the 
Alcalde's  office ;  he  is  going  to  destroy  the  documents  of  title 
which  you  gave  him  to  bring  up  here,  and  which  he  refused 
to  give  me;  he  is  buying  up  the  rights  of  the  neighboring 
proprietors  that  he  may  bring  suite ;  he  has  denounced  your 
mine  as  abandoned,  and  claims  that  he  has  a  right  to  take  it 
under  the  mining  ordinances ;  there  is  no  species  of  villainy 
which  you  may  not  expect  of  this  man ;  I  am  struggling 
t  him ;  I  am  desirous  of  defeating  him ;  I  have  your 
leart,  but  I  do  not  know  how  I  shall  succeed ;  in 
my  judgment  and  opinion,  jour  titles  are  informal ;  I  told  you 
so  years  ago,  yet  you  won't  send  me  other  documents  that  I 
wanted  fabricated." 

"  On  the  other  hand,  I  am  acquainted  with  the  machinations 
of  the  neighboring  proprietors,  who  say  that  their  titles  extend 
over  this  mine ;  I  want  help  ;  that  help  consists  in  your  ob- 
taining -for  me  fraudulent,  fabricated  and  antedated  papers, 
which  must  bear  the  date  of  the  Castillo  Lanzas  decree.  That 
ia  what  I  want,  and  what  you  must  send." 

This  is  what  he  writes,  for  the  first  time  in  any  original 
letter  produced  to  Barron,  Forbes  &  Co.,  or  William  Forbes, 
in  the  fall  of  1849. 

Now,  under  these  circumstances,  what  are  .the  answers? 
This  property  is  in  a  foreign  country,  far  from  those  men,  in 
the  hands  of  agents  whom  they  distn:^t,  one  of  whom  has 
turned  his  back  upon  them,  and  is  endeavoring  to  swindle  them 
out  of  their  property ;  the  other  of  whom  is  writing  them 
propositions  for  forgery.  Perhaps  you  will  say,  and  perhaps 
10 
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a  man  of  rigid  morality  would  declare  as  his  judgment,  that 
they  ought  icstantly  to  have  repelled  the  propositions  with 
contempt  and  scorn,  and  driven  him  (James  A.  Forbes)  out 
of  the  mine.  But  where  would  their  property  have  been  then  ? 
Then  it  would  have  been  necessary  for  some  one  else  to  go  and 
take  charge  of  it  in  bis  place.  They  were  not  ready  for  that. 
The  partners  were  abroad.  The  proposition  amongst  them  is, 
"  Let  us  temporize ;  let  us  wait  a  month  or  two,  until  one  of 
our  partners  comes  home,  that  we  may  send  him  to  take  charge 
and  put  an  end  to  the  scene  of  fraud  and  corruption  going  on 
up  there."  To  that  end  Alex.  Forbes  conducted  the  corres- 
pondence in  bis  own  name,  but  of  course  for  Barron,  Forbes  & 
Co.,  in  bis  letter,  and  appears  to  accept  the  proposition. 

Perhaps  I  am  going  too  far  in  saying  that  it  is  apparent  on 
the  face  of  the  papers,  that  if  he  could  have  done  so  safely  he 
would  have  been  willing  to  join  James  Alex,  in  the  forgeries. 
But  recollect  another  man  existed  in  the  firm,  the  man  who 
controlled  the  bouse,  and  who  was  on  the  eve  of  his  arrival 
in  Tepic. 

On  the  3d  of  February,  Eustace  Barron  returned  from 
Europe.  Your  Honors  will  And  the  announcement  in  the 
letter  from  Tepic  of  the  3d  of  February,  1850,  at  page  400. 

Eustace  Barron  has  arrived  in  Tepic  on  the  3d  of  February. 
What  is  the  result  'of  bis  arrival  ?  Within  thirty  days  this 
man  James  Alex.  Forbes  is  turned  out  of  the  mine ;  Ysidoro 
De  la  Torre  is  sent  up  here  to  take  poaseasion  of  it,  and  when 
James  Alex.  Forbes  is  turned  out  it  is  put  in  the  possession  of 
Captain  Halleck  in  behalf  of  the  owners. 

I  have  already  read  to  your  Honors  the  letters  of  the  previous 
spring,  in  which  the  statement  is  made  that  De  la  Torre  will 
confer  with  Eustace  Barron,  who  is  in  Europe ;  that  is  in  April, 
1849.  Castillero  was  in  Lower  California ;  De  la  Torre  had 
gone  to  Europe ;  the  owners  were  scattered ;  their  interests 
were  in  the  bands  of  strangers  who  were  endeavoring  to 
swindle  and  defraud  tbem. 

Eustace  Barron  returns  on  the  3d  of  February,  as  shown  in 
this  letter.  Castillero  has  just  arrived,  and  the  parties  meet. 
What  does  Eustace  Barron  find  ?  Walkinsbaw  endeavoring 
to  swindle  the  partners ;  James  Alex.  Forbes  proposing  forg- 
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eries ;  the  vast  interests  belonging  to  his  house  apparently  in 
the  hands  of  thieves  and  swindlers.  That  is  the  condition  of 
things  on  the  3d  of  February, 

Kow,  here  is  the  letter  of  the  2d  of  March,  page  404. 
Eustace  Barron  had  not  then  been  in  Tepic  a  month : 

Tepic,  2d  March,  1850. 
James  A.  Fobbes,  Esq.,  New  Almaden  : 

Lear  Sir : — "We  duly  received  your  letters  up  to  the  29th  of 
January,  per  steamer  Panama,  which  have  had  our  best  atten- 
tion, and  as  our  friend,  Dn  Ysidoro  de  la  Torre  of  Mazatlan 
has  been  appointed,  and  has  consented  to  proceed  by  this 
steamer  to  California,  with  full  powers  to  act  in  behalf  of  all 
concerned,  it  is  needless  to  enter  into  any  particulars  respecting 
the  various  matters  contained  in  your  letters,  as  you  will  be 
enabled  personally  to  communicate  your  views  to  him ;  and  to 
arrange  everything  in  the  best  manner  possible.  Mr.  De  la 
Torre  came  to  Tepic  to  meet  Mr.  Barron  and  the  others  con- 
cerned in  this  negotiation,  and  it  was  deemed  necessary  that 
some  of  the  partners  in  the  "Habilitacion"  should  proceed  to 
New  Almaden  in  order  to  consult  personally  with  you,  and  to 
arrange  respecting  the  future  operations  of  this  enterprise,  and 
Mr.  De  la  Torre  has  been  prevailed  upon,  at  much  inconven- 
ience to  himself,  to  undertake  the  present  charge. 

We  are  sure  that  no  one  could  be  named  more  agreeable  to 
you,  than  Mr.  De  la  Torre,  and  have  no  doubt  but  that  his 
presence  will  be  most  useful  in  sanctioning  and  arranging  a 
plan  of  future  operations,  and  of  assisting  in  adjusting  any  diffi- 
culties which  now  exist,  particularly  as  he  has  the  full  authority 
of  the  association  to  act,  as  to  him  shall  appear  necessary,  Mr. 
De  la  Torre  takes  up  with  him  Dr.  Tobin  m  the  hopes  that  he 
will  resume  his  labors,  and  act  in  conformity  with  his  duty. 

Mr.  Barron  and  Don  Andres  Castillero  are  about  to  proceed 
to  the  City  of  Mexico,  and  will  attend  to  what  you  have  recom- 
mended. 

That  recommendation  was,  as  stated  in  the  previous  letter, 
to  get  a  "  copy  of  the  ratification  which  Castillero  says  exists 
in  the  archives,"  unknown  previously  to  the  associates. 

Now,  at  page  328,  you  have  the  deposition  of  Captain  Hal- 
ledr.  In  March  or  April,  1850,  Captain  Halleck  tabes  the 
charge  of  this  mine.  De  la  Torre  does  not  temporize  for  a 
moment  after  he  gets  here.  James  Alex.  Forbes  is  at  once 
turned  out,  and  Captain  Halleck  put  in  in  his  place. 
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Mr.  Justice  Hoffman- — Just  read  tlie  letter  of  the  29tb  of 
January,  1850,  from  James  Ales.  Forbes  to  Alexander  Forbes. 

Mr.  BBtTJAHiN— Page  399 : 

I  have  received  the  copy  of  the  contract  of  habilitacion,  and 
as  you  req^uest  me  to  address  myself  to  B.,  F.  Sa.  Co.  on  the 
affairs  of  the  mine,  I  have  now  written  to  them  upon  this 
particular  subject  to  which  I  request  your  earnest  attention, 
not  as  regards  the  habilitacion,  but  another  document  which 
you  know  of. 

Now,  what  is  the  answer  to  that  letter  ?  What  are  "  the 
documents?"  In  the  very  next  letter,  dated  February  6th, 
1850,  Barron,  Forbes  &  Co.  write  to  James  Ales.  Forbes  (page 
548): 

Dear  Sir:— In  reply  to  your  private  letter  of  the  20th 
December,  respecting  the  two  sitios  of  land,  we  have  to  say 
that  we  had  hoped  the  document  lately  sent  for  this  grant  to 
Mr.  Castillero  would  have  been  sufficient,  but  as  you  seem  to 
be  doubtful  on  this  point,  we  have  spoken  to  him,  he  being 
now  here,  and  his  opinion  is  that  if  this  grant  is  not  tenable  it 
wiU  be  better  to  go  upon  the  three  thousand  varas  of  the 
Alcalde,  granted  at  the  time  of  giving  possession  of  the  mine, 
and  approved  of  by  the  Mexican  Government,  which  approval 
will  be  taken  from  the  Mexican  archives  and  sent  on  to  you. 
Although  by  the  Ordenanzas  of  Mineria,  the  Alcalde  or  Judge 
may  not  have  had  strictly  a  right  to  grant  these  three  thousand 
varaa,  yet  being  approved  by  the  Mexican  G-ovemment,  would 
make  this  vaHd  as  a  grant  We  hope,  however,  you  wiH  find 
the  Berreyesas'  lands  not  to  include  the  hacienda,  and  conse- 
quently either  the  grant  of  the  two  sitios  or  the  three  thousand 
varaa  would  be  a  sufficient  title.  Mr.  Alexander  Forbes  will, 
however,  write  you  more  particularly  on  this  subject. 

In  Alex.  Forbes'  letter  of  the  3d  of  February,  he  says  (page 
400): 

CastiUero  has  returned  and  is  also  here,  so  am  I  and  WiUiam 
Forbes.  This  leaves  out  only  the  four  California  barras,  and 
I  think  I  may  venture  to  act  for  you,  if  necessary,  as  you 
verbally  told  me  I  might.  *  «  »  »  I  have  every  reason 
to  believe  that  the  document  you  mention  will  liefoimd  in  the 
City  of  Mexico. 
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I  beg  that  the  Court  will  notice  that  that  man,  James  Alex. 
Forbes,  forged  a  mark  of  italics  under  the  word  "fouad,"  thus 
altering  the  meaning  of  the  letter — as  is  shown  hy  the  press 
copy  of  thj  original  introduced  by  us. — See  Transcript,  475 : 

And  as  Mr.  Castillero  will  return  there  they  will  no  doubt 
be  procured,  but  we  are  at  some  loss  to  know  what  is  exactly 
wanted,  and  I  beg  you  will,  by  next  steamer,  give  a  sketch  of 
the  document  you  allude  to,  particularly  a  description  of  the 
limits  of  the  grant.  I  think  you  must  not  have  received  the 
information  sent  you  of  the  existence  of  the  grant  of  the  two 
sitios  directly  to  Castillero,  and  registered  in  Monterey,  nor  am 
I  sure  if  this  will  mend  the  matter. 

He   then  speaks  of  attacking  the  Berreyesas'  title  as  not 
valid. 
Finally,  he  says  (page  402) : 

We  think  at  present  that  it  may  be  the  best  plan  to  get 
an  authenticated  copy  of  the  approval  of  the  Mexican  Govern- 
ment of  the  grant  of  three  thousand  varas,  given  by  the  Al- 
calde, on  giving  possession  of  the  mine.  As  a  doubt  may  be 
started  as  to  whether  the  Alcalde,  acting  as  the  "Ju^  de  Mi- 
neria,"  had  a  right  to  make  this  grant,  yet,  if  approved  of  by 
the  Government  of  Mexico  before  the  possession  of  the  country 
by  the  Americans,  there  could  be  no  doubt  upon  the  subject. 
This  takes  in  our  hacienda,  and  unless  opposed  by  the  Berre- 
yesas, would,  I  should  think,  settle  the  question.  Castillero 
says  such  approval  was  given,  and  that  on  his  arrival  in  Mex- 
ico he  will  procure  a  judicial  copy  of  it;  this  is  the  plan  we 
shall  adopt  if  we  hear  nothing  from  you  to  alter  this  resolution. 

This  is  the  state  of  the  correspondence  in  February.  On  the 
2d  of  March  this  man  Forbes  is  turned  out  of  the  mine.  Capt. 
Halleok  is  put  in  possession  when  the  owners  resume  their 
property,  and  then  Eustace  Barron  goes  to  Mexico.  I  now 
intend  to  follow  him  to  Mexico,  and  see  what  he  did  there.  It 
is  in  the  record. 

Look  at  pages  59,  1794  and  1797,  if  yon  wish  to  see  what 
Eustace  Barron  did  in  Mexico,  when  he  went  there  in  1850. 

Mr.  Justice  Hoffmak — In  the  letter  of  March  2d,  1850, 
■  Barron,  Forbes  &  Co.  to  J.  A.  Forbes,  they  say 
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Eustace  Barron  is  about  to  proceed  to  the  City  of  Mexico,  to 
attend  to  what  he  (Forbes)  had  recommended.  Is  that  part  of 
the  temporizing  policy  ? 

Mr.  Benjamin — That  was  a  part  of  their  policy  to  keep 
James  Alex.  Forbes  quiet  until  Be  la  Torre  could  get  up  here 
and  turn  him  out  of  the  mine.  Having  previously  stated  what 
they  were  going  to  do,  that  is,  to  procure  certified  copies  of  the 
proceedings  in  Mexico  in  May,  1846,  alluded  to  by  Castillero ; 
and  tbey  carried  this  out  by  what  they  actually  did  do,  as  I 
shall  show  the  Court.  They  actually  toot  steps  in  Mexico, 
and  the  first  step  taken  the  Court  will  find  at  page  59. 

Forbes  recommended  a  ratification  and  confirmation  of  the 
mining  possession  by  the  Supreme  Government.  The  other 
recommendation  was  to  procure  a  grant  of  the  land. 

Now,  what  did  Eustace  Barron  do  in  Mexico  on  the  SOth  of 
June,  1850  ?     He  procured  the  following  certificate  (page  69) : 

I,  the  undersigned,  Minister  of  Internal  and  External  Eela- 
tiona,  certify  that,  although  in  the  communication  which  the 
Junta  for  the  Encouragement  and  Administration  of  Mining 
directed  on  the  5th  of  May,  1846,  to  his  Excellency  the  Min- 
ister of  Justice,  relative  to  the  mine  of  cinnabar  discovered  in 
California  hj  Don  Andres  Castillero,  it  was  written  that  it  was 
situated  in  Lower  California,  and  the  same  is  said  in  the  answer 
from  the  Ministry,  dated  the  9th  of  the  said  month,  of  which 
documente  copies  were  given  on  the  23d  of  AprU  last,  to  Senor 
Eustaquio  Barron.  This  is  a  mistake,  for  said  mine  and  the 
lands  granted  to  Castillero  are  in  the  territory  of  Upper  Call- 
fomia,  which  grant  the  Supreme  Government  afterwards  ap- 
proved and  declared  legitimate. 

And  I  give  this  certificate  for  the  purposes  which  it  may 
serve,  at  the  request  of  the  said  SeSor  Barron,  in  Mexico,  on 
the  SOth  of  June,  1850. 

(Signed)  Lacunza. 

Mb.  Randolph — Where  is  the  evidence  in  the  record  on 
that  subject?  Has  there  been  a  witness  called  to  testify  to 
this? 

Mr.  Benjamin — That  is  one  of  the  documents  offered  in 
the  Land  Commission, 


>yGooglc 


151 

Mr.  Randolph — Not  proved  there. 

Mb.  Benjamin — The  certificate  of  Lafragaa  proves  that  ex- 
hibit in  the  Land  Commission.  I  am  going, on  to  argue  on  it, 
if  it  is  a  forgery. 

Now,  jour  Honors  have  in  your  possession  what  Eustace 
Barron  goes  to  do  in  the  City  of  Mexico.  Suppose  he  wanted 
to  forge  a  grant.  According  to  the  gentleman  (Randolph)  is  it 
not  easier  to  forge  these  papers  than  to  get  a  certificate  from 
the  Minister  that  these  contain  clerical  errors  ?  for  Oastillero  to 
get  a  correct  description  copied,  than  to  apply  to  the  Minister 
of  Eelations  to  correct  clerical  errors  ?  He  has  no  difficulty  in 
getting  that  certificate..    That  is  fair,  honest  and  upright. 

Where  are  the  clerical  errors?  If  your  Honors  wUl  look  at 
page  1794,  you  will  find  that  in  the  communication  of  the 
Junta  of  the  5th  May,  1846,  to  the  Minister  of  Justice,  it  isstated 
that  the  specimens  of  cinnabar  came  from  the  Mission  of  Santa 
Clara,  in  Low&r  California,  On  page  1797  you  will  find  the 
same  error, 

Eustaoo  Barron  has  gone  to  Mexico,  to  get  the  documents  to 
send  up  here  in  proof  of  the  title.  What  does  he  send  up  ? 
A  certificate  that  the  errors  are  clerical  errors ;  that  the  true 
place  where  the  mine  is  situate,  is  Upper  and  not  Lovier  Cali- 
fornia, as  stated  in  the  papers. 

Mr.  Randolph — When  you  first  dwelt  on  the  certificate  of 
Lacunza,  I  asked  you  to  point  to  anything  that  proves  such  a 
thing  in'  evidence. 

Mr.  Benjamin — I  can't.  I  will  state  that  it  is ;  you  prove 
the  contrary,  if  you  can.  It  was  filed  before  the  Land  Commis- 
sion at  the  time. 

The  application  is  made  to  Lacunza,  Minister  of  Eelations, 
to  correct  the  errors ;  that  is  done  by  Eustace  Barron.  Is 
anything  else  done?  Look  at  the  letters  here.  Eustace  Bar- 
ron is  stated  in  the  letters  to  be  busy  in  the  public  ofiices  of  the 
City  of  Mexico,  searching.  Searching  for  what  ?  For  proof 
that  the  Berreyesa  title  is  not  good,  that  according  to  the  ar- 
chives neither  Mieheltorrena  nor  Alvarado  had  the  right  to 
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make  the  grant ;  and  to  seek  up  evidence  of  that  fact  to  sead 
up  to  beat  off  the  disputes  about  the  boundaries.  That  is  what 
Eustace  Barron  is  about.  He  is  getting  proof  from  the  archives 
to  beat  off  the  neighbors  who  are  going  to  swindle  him  and  his 
partners  out  of  the  mine  by  extending  their  limits.  He  is  cor- 
recting clerical  errors. 

These  things  show  conclusively  that  what  he  did  in  Mexico 
was  honest  and  correct ;  and  it  is  before  the  Court. 

Mr.  Eandolph,  the  other  day,  called  the  attention  of  the 
Court  to  a  document  "  the  most  extraordinary,"  he  says,  "  ever 
produced  before  a  Court  within  his  knowledge."  Upon  it  he 
called  the  Court  to  stamp  its  reprobation,  because  the  party 
subscribing  it  had  presumed  to  say  that  the  doubts  of  the 
Court  in,  relation  to  the  authenticity  of  these  papers  were  offen- 
sive. That  is  an  estraordinary  document,  and  the  most  pre- 
cious used  in  the  case.  It  overthrows  your  whole  case,  little 
as  you  seem  to  think  it.  It  proves,  notwithstanding  all  you 
say  of  the  power,  the  influence,  the  wealth  of  this  house,  and 
of  its  chief,  that  with  the  aid  of  the  American  Minister  and 
the  British  Minister,  Eustace  Barron  was  unable  to  obtain  from 
the  Mexican  Government  the  poor  privilege  of  putting  the 
great  seal  of  State  on  his  papers.  They  told  him:  "No,  sir! 
our  laws  are  against  it.  We  will  not  do  it."  You  (Randolph) 
say  we  could  get  them  all  to  make  up  such  papers  as  we 
pleased ;  put  espediente  after  espediente  in  their  archives ;  buy  up 
nine  different  witnesses.  All  of  tliose  witnesses,  it  is  said,  are 
perjured;  Castillo  Lanzas  isapeijurer;  these  documents  do 
not  exist  iu  the  original ;  were  never  issued.  All  this  you  say. 
We  have  procured  the  forgery  of  all  this  by  means  of  our 
power  in  Mexico  I  And  yet,  all  this  vaunted  power  you  as- 
cribe to  us  could  not  procure  the  poor  privilege  of  having  the 
seal  of  State  appended  to  these  papers,  because  refused  by  law. 
Castillo  Lanzas  is  the  man  who  refused  it,  a  year  before  he 
came  up  here.  Instructed  by  the  President,  he  told  Mr.  Bar- 
ron: "  We  cannot  violate  the  laws  for  you.  I  am  instructed  to 
tell  you  that,  by  the  laws  of  the  Mexican  Republic,  the  great 
seal  cannot  be  used  for  certifying  such  papers,  and  we  will  not 
go  outside  of  those  laws  for  your  interests.  The  President  in- 
structs me  to  tell  you  that  if  the  American  Government  will 
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not  respect  that  dooument,  authenticated  as  we  authenticate  all 
such  documents,  it  is  not  our  fault.  As  regards  the  matter  of 
national  interference,  that  is  a  matter  we  will  attend  to  at  the 
proper  time.  As  regards  this  seal,  which  you  pray  for,  it  can- 
not be  granted." 

They  could  not  get  it.  All  the  British  and  American  Min- 
isters' iniiuence  could  not  get  it.  It  cost  nearly  $200,000  to 
brin^  up  witnesses,  all  of  which  might  have  been  saved  by 
that  little  seal.  Our  Government  would  not  admit  evidence 
taken  there  without  it.  All  the  money  iu  Mexico  could  not 
get  it.  If  disposed  to  bribe  or  forge,  what  was  easier  than  to 
hand  $50,000  or  $100,000  to  Castillo  Lanzas,  to  put  that  seal 
on  this  paper.  If  he  is  a  man  who  could  be  bribed  to  come  up 
here  and  give  false  testimony,  is  it  not  much  easier  to  bribe 
him  to  put  the  seal  on  our  papers  ?  All  the  power  in  Mexico 
could  not  do  that ;  yet,  your  Honors  are  asked  to  believe  that 
we  could  put  a  bundle  of  forgeries  in  the  archives  in  Mexico, 
and  then  bring  up  all  the  Ministers  to  swear  to  it.  All  THAT 
we  could  do  in  Mexico,  while  all  the  power  and  influence  of  the 
British  and  American  Ministers  and  of  our  house  could  not  get 
those  officials  to  swerve  one  hair  from  the  letter  of  the  law  in 
relation  to  their  archives.  Those  archives,  it  is  said,  we  can- 
not offer  in  evidence,  because  the  Government,  which  is  claim- 
ing our  land,  and  which  ought  to  ask  them  itself,  will  not  do 
so ;  therefore,  it  has  a  right  to  take  our  land ! 

This  is  all  I  have  to  say,  may  it  please  your  Honors,  in 
defense  of  Eustace  Barron.  After  the  existence  of  these 
facts  came  to  his  knowledge,  he  turned  James  Alex.  Forbes 
out,  put  the  mine  in  possession  of  another  person,  went  to  the 
City  of  Mexico,  busied  himself  in  getting  such  certificates  as 
the  laws  of  the  country  would  allow,  endeavored  to  get  proper 
authentications,  and  was  refused,  and  finally  was  driven  by  the 
persecutions  of  the  Government  to  spend  $200,000  to  defend 
his  character ;  the  faith  of  the  nation,  bound  by  the  Treaty, 
being  violated  by  the  acts  of  the  Government. 

This  is  what  Eustace  Barron  did.  This  is  ALL  that  he  did 
And  it  is  a  labor  of  love  for  me  to  say  so ;  because  I  knew  him 
personally;  because  I  became  indebted  to  him  in  the  City  of 
Mexico  for  acts  of  kindness  I  wiU  ever  remember ;  because  I 
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loved  his  son  Eustace,  as  noble-bearted  a  geatleman  as  I  ever 
knew;  because  the  other  members  of  the  family  are  my  friends 
and  acquaintances  whom  I  also  respect  and  honor.  It  is  a  la- 
bor of  love  for  me  to  defend  that  family,  because  I  believe  them 
to  be  men  of  as  high  and  pure  character  as  any  gentlemen  on 
this  floor.  I  believe  it,  and  beheving  it,  say  it  openly.  Eustace 
Barron,  senior,  was  a  man  of  austere  manners,  upright,  respect- 
ed by  everybody  who  knew  him,  with  extended  influence  by 
reason  of  his  character  for  probity  and  honesty,  against  whom 
no  human  being  ever  uttered  a  single  word  of  reproach  or 
calumny.  Yet,  Eustace  Barron  had  Ms  dying  moments  embit- 
tered by  the  statements  spread  broadcast  throughout  the  coun- 
try ;  and  it  was  at  his  request  that  his  friend  Negrete  came  up 
here  to  give  testimony  to  the  truth  of  the  documents  brought 
forward,  without  fee  or  reward;  testimony  unimpeached  and 
uncontradicted,  and  which  the  whole  power  of  the  Government 
has  been  defied  repeatedly  to  deny  or  disprove.  It  cannot  be 
impeached  or  contradicted. 

Protected  against  the  slanderous  charges  of  the  Government 
by  such  a  character  and  by  such  testimony,  even  the  lightning 
of  Edmund  Eandolph's  invective  plays  innocuous  around  the 
name  of  Eustace  Barron. 
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Feiday,  Oct.  26tb,  1860. 
Mr.  Benjamin — In  the  course  of  my  argument  on  the  facts 
of  this  case,  I  omitted  one  reference  to  a  communication  not 
hitherto  adverted  to  in  the  case,  to  which  I  now  desire  to  ad- 
dress the  attention  of  the  Court  for  a  moment  only,  before  I 
proceed  to  discuss  the  questions  of  law.  In  Executive  Docu- 
ment, No.  17,  (House,  1st  session,  31st  Congress,  1849-50) 
previously  referred  to,  is  a  communication  from  Col.  Mason, 
then  Governor  of  Cahfornia,  addressed  to  the  Adjutant  General 
at  Washington,  giving  a  report  in  relation  to  California  mines, 
and  a  history  of  a  visit  made  by  him  to  this  particular  mine  in 
the  spring  of  the  year  1848.  As  a  part  of  the  history  of  the 
country  in  relation  to  this  mine,  I  desire  to  read  a  passage  or 
two  to  the  Court.     (Page  534.) : 

Before  leaving  the  subject  of  mines,  I  will  mention  that  on 
my  return  from  the  Sacramento  I  touched  at  New  Almaden — 
the  quicksilver  mine  of  Mr.  Alexander  Forbes,  Consul  of  Her 
Britannic  Majesty  at  Tepie.  This  mine  is  in  a  spur  of  moun- 
tains, 1,000  feet  above  the  level  of  the  Bay  of  San  Francisco, 
and  is  distant  in  a  southern  direction  from  the  Pueblo  San 
Josg  about  twelve  miles.  The  ore  (cinnabar)  occurs  in  a  large 
vein  dipping  at  a  strong  angle  to  the  horizon.  Mexican  miners 
are  em'toloyed  in  working  it,  by  driving  shafts  and  galleriea 
about  SIX  feet  by  seven,  following  the  vein. 

The  fragments  of  rock  and  ore  are  removed  on  the  backs  of 
Indians,  in  raw-hide  sacks.  The  ore  is  then  hauled  in  an  ox- 
wagon  from  the  mouth  of  the  mine  down  to  a  valley  well  sup- 
plied with  wood  and  water,  in  which  the  furnaces  are  situated. 
These  furnaces  are  of  the  simplest  construction,  exactly  like  a 
common  bake-oven,  in  the  crown  of  which  is  inserted  a  wha- 
ler's frying  kettle ;  another  inverted  kettle  forms  the  lid.  From 
a  hole  in  the  lid  a  small  brick  channel  leads  to  an  apartment 
or  chamber,  in  the  bottom  of  which  is  inserted  a  small  iron 
kettle.     This  chamber  baa  a  chimney. 

In  the  morning  of  each  day  the  kettles  are  filled  with  mine- 
ral (broken  in  small  pieces)  mixed  with  lime ;  fire  is  then  ap- 
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plied,  and  kept  up  all  day.  The  mercury,  volatilized,  passes 
into  the  chamber,  13  condensed  on  the  aides  and  bottom  of  the 
chamber,  and  flows  into  the  pot  prepared  for  it.  No  water  is 
used  to  condense  the  mercury. 

During  a  visit  I  made  last  Spring,  four  such  ovens  were  in 
operation,  and  yielded  in  the  two  days  I  was  there,  656  pounds 
of  quicksilver,  worth  at  Mazatlan  $1.80  per  pound,  Mr.  Walk- 
inshaw,  tho  gentleman  now  in  charge  of  this  mine,  tells  me 
that  the  vein  is  improving,  and  that  he  can  afford  to  keep  his 
people  employed,  even  in  these  extraordinary  times.  This 
mine  is  very  valuable  of  itself,  and  becomes  the  more  so,  as 
mercury  is  extensively  used  in  obtaining  gold.  It  is  not  at 
present  used  in  California  for  that  purpose,  but  will  be  at  some 
future  time.  When  I  was  at  this  mine  last  Spring,  other  par- 
ties were  engaged  in  searching  for  veins;  but  none  have  been 
discovered  that  are  worth  following  up,  although  the  earth  in 
that  whole  range  of  bills  is  highly  discolored,  indicating  the 
presence  of  this  ore.  I  send  several  beautiful  specimens  prop- 
erly labeled.  The  amount  of  quicksilver  in  Mr,  Forbes  vats 
on  the  15th  of  July,  was  about  26,000  pounds. 

At  the  close  of  my  argument  yesterday,  my  brother  Ran- 
dolph asked  me  on  what  authority  I  read  the  certificate  of 
Lacunza,  annexed  to  one  of  these  espedientes.  He  will  find 
it  a  part  of  Eshibit  A,  produced  by  Lafragua,  offered  in  evi- 
dence in  the  Land  Commistion,  and  received  without  objection 
by  the  United  States, 

I  have  now,  may  it  please  your  Honors,  closed  my  argument 
on  the  facts  of  this  case.  Imperfect  and  incomplete  as  it  is,  I 
trust  sufficient  has  been  shown  to  satisfy  the  Court  to  the  fullest 
extent  of  the  genuineness  and  truth  of  the  papers  brought  be- 
fore it  as  the  titles  of  these  claimants.  Of  the  vast  mass  of 
testimony  contained  in  these  four  or  five  octavo  volumes,  com- 
prising 4,000  or  5,000  pages,  necessarily  a  good  deal  must  be 
omitted  in  the  resum^  of  counsel. 

But  we  rely  on  the  dilligent  care  of  your  Honors,  on  your 
candid  consideration  of  the  evidence,  both  on  the  part  of  the 
claimants  and  on  that  of  the  United  States,  and  on  your  con- 
clusions, drawn  from  all  these  facte  produced,  that  there  is  not 
one  shadow  of  doubt  remaining  in  relation  to  the  truth  of  the 
titles  presented  before  you.  We  rely  on  your  conclusions  there- 
from, that  the  very  documents  and  letters  offered  by  the  Gov- 
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ei'Diaent  of  the  United  States,  for  the  purpose  of  establishing 
that  at  one  time  some  antedated  and  fraudulent  papers  were 
contemplated  by  some  of  the  parties  to  these  transactions, 
referred  to  the  documents,  now  offered  by  us  in  evidence,  as 
being  true  and  genuine — describing  them  with  an  exactness 
which  makes  their  identity  absolutely  certain — and  proposed 
the  forgery  of  papers  containing  features,  not  one  of  which 
is  to  be  found  in  one  of  the  papers  now  brought  into  Court  by 
us ;  which,  on  the  contrary,  possess  all  the  defects  which  the 
forger,  James  Ales.  Forbes,  proposed  to  remedy  by  fabrication. 
We  pointed  out  the  defects  in  the  title  now  produced  before 
the  Court ;  the  statement  of  those  defects  being  admitted  by 
the  Government  counsel,  and  urged  on  the  Court  as  ground  on 
which  this  title  is  to  be  declared  invalid,  even  if  genuine.  I 
leave,  I  say,  the  argument  on  the  facts,  and  proceed  to  discuss 
the  law. 
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LAW  ARGUMEST. 


And  it  appears  to  me  that  notting  could  have  struck  your 
Honors  with  more  surprise — certainly  nothing  struck  me  with 
more  surprise— than  to  hear  the  counsel  for  the  Government, 
after  this  case  had  been  argued  before  the  Land  Commission, 
and  there  determined,  brought  into  this  Court,  and  petitions 
put  into  the  record  by  the  United  States,  asking  the  Courts  to 
take  cogniaance  of  this  mining  possession  ;  after  years  had  been 
spent  in  an  examination  of  the  facts;  and  after  the  United 
States  had  filed  a  bill  in  Chancery,  asking  the  interposition  of 
the  Court  in  Equity  in  aid  of  the  rights  of  the  Government, 
on  the  ground  that  this  mining  title  was  at  issue — declaring 
that  our  petition  before  the  Land  Commission  did  not  ask  lor 
a  contirmation  of  this  mining  right. 

I  have  read  that  petition  with  the  hght  of  the  comments  of 
counsel.  It  is  so  plain  and  so  clear  that  I  am  unable  to  under- 
stand to  what  his  objection  points.  The  petition,  as  I  read 
it,  is  this ;  It  is  a  claim  for  land ;  it  claims  two  square  leagues 
oSland;  it  declares  that  the  owners  and  claimants  have  two 
titles ;  that  one  of  those  titles  is  a  mining  title — which  of  itself 
is  a  good  title ;  and  if  that  title  he  not  a  good  one  in  law,  we 
still-have  a  tille  to  the  two  leagues,  because  we  have  had  a  col- 
onization grant  in  fee. 

That  was  the  petition  presented  to  the  Board  of  Land  Com- 
misioners.  The  demand  was,  that  the  two  leagues  should  be 
confirmed  to  them;  confirmed  to  them  as  comprised  by  them 
in  their  mining  title  and  in  their  colonization  title.  The  Land 
Commission  took  up  that  petition  and  determined,  first,  that 
the  colonization  title  did  not  confer  any  interest  or  title  in  the 
land  itself ;  and  therefore  it  refused  to  confirm  that  title  for  the 
two  leagues.  But  the  Commission  decided  that  the  mining 
titk  did  confer  a  vested  iuterest  in  the  land  to  the  extent  of 
three  thousand  varas  all  round  the  mouth  of  the  mine ;  and 
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therefore  confirmed  that  portion  of  the  two  leagues  which  ^vas 
embraced  in  the  mining  title. 

The  claim  is  a  claim  for  land ;  for  two  leagues.  The  peti- 
tion sets  up  the  two  titles.  It  closes  with  a  prayer  that  this 
claim  to  two  leagues  of  land  be  adjudged  to  be  valid  in  law, 
as  being  embraced  in  both  titles  presented,  on  the  faith  of 
which  the  petitioners  claim  this  confirmation. 

The  Commission  examines  the  two  titles — one  of  them  for  a 
part,  the  other  for  the  whole ;  refuses  the  title  for  the  whole, 
and  confirms  the  title  for  the  part. 

Then,  when  the  case  is  brought  into  this  Court,  what  is  the 
prayer  of  the  United  States  ?  Is  there  any  statement  by  the 
United  States  that  this  mining  title  is  not  in  dispute ;  or  that  it 
is  not  a  claim  for  land  ? 

Let  us  see.  On  page  132  is  the  petition  presented  to  this 
Court  in  behalf  of  the  Government  of  the  United  States,  on 
which  your  Honors  are  now  acting : 

(Page  132), — The  United  States,  by  their  attorney,  represent 
that  this  cause  is  for  a  review  of  the  decision  of  the  U,  S.  Land 
Commission,  whereby  the  claim  of  the  appellee  was  confirmed 
in  part,  as  will  appear  by  reference  to  the  record  in  the  case  ; 
that  a  transcript  of  said  record  was  filed  in  this  Court,  Febru- 
ary 26,  1856  ;  that  a  notice  of  appeal  was  filed  on  the  part  of 
the  United  States,  April  15,  1856 ;  that  the  land  claimed  lies 
in  this  District,  and  tnat  said  claim  is  invalid. 

Wherefore  appellants  pray  that  this  Court  reverse  the  decis- 
ion of  the  said  Commission,  and  decree  the  said  claim  invalid. 

The  Government  is  asking  your  Honors  to  decree  our  claim 
invalid ;  and  at  the  same  time  says,  no  such  claim  is  before 
you  I  Let  this  petition  of  the  United  States  Attorney  be  com- 
pared with  the  position  takan  by  the  counsel  for  the  United 
States  in  his  brief,  and  your  Honors  will  see  how  they  conflict 
with  each  other — one  saying  the  claim  should  be  declared  in- 
valid ;  the  other,  saying  that  no  claim  at  all  is  before  the  Court, 
that  no  demand  at  all  to  be  declared  valid  or  invalid  was  ever 
put  in  the  petition.  It  is  plain  to  me  that  the  counsel  for  the 
Government  never  had  read  the  petition  put  in  before  the  Land 
Commission,  when  he  made  the  point  to  which  he  has  called 
the  attention  of  the  Court. 
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My  brother  Eandolph  also  says  that  this  Court  has  no  juria- 
dictmn  of  this  claim ;  but  although  ho  argued  it  with  great 
tenacity  and  vigor,  expressed  the  desire  that  your  Honors  should 
determine  the  point  against  him.  I  will  assist  him  in  his 
wishes.  I  will  satisfy  the  Court  that  it  is  perfectly  consistent 
with  law  to  grant  his  prayer ;  and  as  your  Houora  will  thereby 
be  doing  a  favor,  both  to  him  and  to  us,  I  trust  you  will  lend  a 
favorable  ear  to  anything  I  may  say  on  the  subject.  Both  par- 
ties want  that  point  decided  in  the  same  way.  Let  us  then 
agree  that  your  Honors  so  decide  it. 

No  jurisdiction  in  this  Court  I    What  does  the  law  say  ? 

The  petition  is,  that  the  "  Hon.  Board  of  Land  Commission- 
ers confirm  to  him  (Castillero)  the  aforesaid  tract  of  two  scjuare 
leauges  of  land,  as  embraced  in  his  mining  possession  and 


grant,  a^  ^ — 

This  prayer  is  preceded  by  a  statement  that  he  holds  the 
mine  under  mining  right:  "That  the  rights  required  under 
said  denouucement  and  juridical  possession,  have  oontmued 
uninterrupted  until  the  present  time,  and  now  are  vested  solely 
and  whoUy  in  the  petitioner,  Castillero,  his  agents,  and  those 
holding  under  him  "  ;  "  that  by  the  working  of  the  mine  from 
its  denouncement  as  aforesaid,  he  acqnned  by  the  laws  of  Mei- 
ioo  a  perfect  title  to  the  minerals  of  said  mine,  and  a  perfect 
right  to  use  the  said  land  for  mining  purposes,  oven  if  he  had 
no  title  in  fee,  to  the  land  itself;  but  he  avers,  and  has  shown, 
that  such  title  in  fee  absolute  was  conveyed  to  him  by  the  grant 


„„.„™d  on  the  20th  day  of  May,  1846." 

Now  what  says  the  law  under  which  your  Honors  are  now 
acting? 

The  8lh  section  of  that  law  (Act  ot  1851)  says,  that  each 
and  every  person  claiming  lands  in  California,  by  virtue  of  any 
right  or  title  derived  from  the  Spanish  or  Meiican  Govern- 
ment, shall  present  the  same  to  the  said  Commissioners  when 
sitting  as  a  board,  together  with  such  documentary  evidence 
and  testimony  of  witnesses  as  the  said  claimant  relies  upon  m 
support  of  such  claims ;  and  it  shall  be  the  duty  of  the  Com- 
missioners, when  the  case  is  ready  for  hearing,  to  proceed 
promptly  to  examine  the  same  upon  such  evidence,  and  upon 
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the  evidence  produced  in  behalf  of  the  United  States,  and  to 
decide  upon  the  validity  of  the  said  claim," 

If  we  claim  land  by  any  right,  the  law  says,  "  you  shall  de- 
cide upon  the  validity  of  that  claim."  There  is  nothing  in  the 
law  in  relation  to  our  claiming  a  fee  simple  in  the  laud.  There 
is  nothing  in  the  law  to  distinguish  the  claim  in  fee  simple 
from  a  claim  under  a  lease  for  one  hundred  years.  If  we  ckim 
title  or  ownership  in  this  land  for  one  hundred  years  under  a 
lease  from  the  GovemmeEt,  you  are  told  by  the  law  to  decide 
on  the  validity  of  that  claim  as  we  put  it  before  you ;  not  to 
decide  whether  we  have  a  fee  simple  or  not.  That  is  your  duty. 
It  is  a  duty  you  cannot  escape  without  violating  the  words  of 
the  law  under  which  you  are  holding  your  sessions. 

The  11th  section  repeats  the  same  thing,  "that  the  Com- 
missioners herein  provided  for,  and  the  District  and  Supreme 
Court  in  deciding  on  the  validity  of  any  elaim  brought  before 
them  under  the  provisions  of  this  act,  shall  be  governed  by 
the  Treaty  of  Guadalupe  Hidalgo,  the  law  of  nations,  the  laws, 
usages  and  customs  of  the  Government  from  which  the  claim 
is  derived,  the  principles  of  equity,  and  the  decisions  of  the 
Supreme  Court  of  the  United  States,  so  far  as  they  are  appli- 
cable." . 

Your  Honors  are,  then,  not  only  to  take  into  consideration 
any  claim  to  land,  by  virtue  of  any  right,  but  you  are  to  determ- 
ine upon  the  validity  of  that  claim,  and  give  a  decision  upon 
it,  whatever  the  claim  may  be.  And,  in  coming  to  a  conclu- 
sion upon  the  validity  of  the  claim,  you  are  to  be  governed  by 
the  Treaty  of  Guadalupe  Hidalgo,  by  the  law  of  nations,  by 
the  laws,  by  the  usages,  and  by  the  customs  of  the  nation  from 
which  the  title  is  derived,  as  well  as  by  the  common  law  of 
England,  the  special  law  of  California,  and  the  statute  law  of 
the  United  States.     That  is  your  duty,  pointed  out  by  the  law. 

How,  then,  and  on  what  pretext,  can  it  bo  said  that  you  have 
no  jurisdiction  over  this  matter?  Is  it  because  our  title  does 
not  carry  the  land  ?  That  does  not  prevent  you  from  holding 
jurisdiction  over  our  claim  to  it,  and  so  determining.  The 
question  of  jurisdiction  is  one  thing ;  the  question  of  the  va- 
lidity of  the  title,  another.  If  we  claim  land,  our  claim  may 
be  a  bad  one,  but  all  you  have  to  determine  for  the  esamina- 
11 
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tioE  of  the  ease  is,  whether  we  claim  land  by  a  title ;  and,  for 
the  purpose  of  ascertainiog  that,  you  have  only  to  look  to  the 
petition  itself.  Our  title  may  be  a  bad  one— that  is  a  matter 
of  ulterior  consideration — but  we  claim  the  land.  That  gives 
you  jurisdiction  to  examine  into  our  claim,  and  upon  exami- 
nation you  can  determine  whether  or  not  our  title  is  valid. 
We  certainly  claim  the  land. 

Your  Honors  have  jurisdiction,  under  general  law,  of  claims 
for  money  over  a  certain  amount.  Did  anybody  ever  pretend 
you  had  not  jurisdiction,  because  on  examination  jou  came  to 
the  determination  that  less  was  due  than  was  claimed  ?  Is 
your  jurisdiction  determined  on  an  examination  as  to  whether 
we  hold  in  fee  simple  ?  What  is  there  in  the  law  that  restricts 
you  to  an  examination  of  fee  simple  titles,  as  contended  by  the 
counsel  for  the  Government  ?  You  may  show  me  a  distinction 
in  the  law  itself,  but  I  hold  the  point.  All  I  can  understand 
from  the  argument  of  the  special  counsel  for  the  Government 
is  this :  That  the  law  provides  for  the  issuance  of  a  patent  after 
confirmation  has  been  granted,  and  that  only  one  kind  of  patent 
is  known  to  the  United  States.  Well,  that  may  be  a  difficulty 
iu  executing  your  judgment,  if  you  shall  find  we  do  not  hold 
the  land  in  fee  simple.  That  is  a  matter  for  you  to  determine 
when  you  come  to  execute  your  judgment.  And  if  the  law 
has  not  provided  for  carrying  that  judgment  into  execution  hy 
the  issuance  of  a  patent,  that  is  a  subject  for  future  legislation 
by  Congress,  or  for  the  consideration  of  the  Court  under  its 
general  powers;  but  surely  cannot  curtail  its  general  jurisdic- 
tion, which  is  granted  in  the  broadest  and  most  general  terms. 
I  state  this  question,  may  it  please  your  Honors,  because  I 
desire  to  get  rid  of  all  mere  technicalities — not  that  I  consider 
it  can  at  all  control  the  judgment  of  the  Court  in  the  case.  If 
we  have  no  title  at  all  in  fee  simple  to  our  mining  possession, 
we  have  a  better  than  in  fee  simple — an  allodial  title  ;  a  title 
held  without  the  obligation  which  the  feudal  vassal  owes  to 
his  lord ;  a  title  which  contains  both  the  dominio  directo  and 
the  dominio  util  of  the  vassal ;  a  legal  title  to  the  property  and 
a  legal  title  to  its  fruits,  both  held  by  no  tenure,  and  subject  to 
no  conditions  other  than  those  by  which  lands  were  held  under 
the  Mexican  Republic  by  everybody  who  had  a  grant  of  a  tract 
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of  agricultural  land.  Those  conditions  were  solely,  that  if  they 
chose  to  abandon  it,  and  to  announce  that  abandonment  by 
going  away  and  taking  away  the  workmen,  then  the  nation 
had  power  to  give  it  to  another.  The  nation  gave  a  title  with 
conditions  subsequent;  when  the  party  abandoned  his  land 
and  went  elsewhere  to  live,  anybody  desiring  to  settle  on  his 
land  came  and  certified  to  the  authorities  that  the  previous 
grantee  had  abandoned  the  tract  given  him  by  the  nation,  and 
he  wanted  it,  just  as  is  the  case  with  agricultural  lands  and 
colonization  titles ;  so  with  our  title  to  the  mine — no  more,  no 
less.  There  were  certain  provisions  in  the  law  which  were  to 
be  complied  with,  such  as  keeping  a  certain  number  of  opera- 
tors at  work  in  the  mine,  and  keeping  the  mine  itself  in  a  con- 
dition of  safety  to  the  workmen,  etc. 

Mh.  Jfstice  McAllister— Was  there  not  a  prohibition  to 
alienate  the  property  1 

Mr.  Benjamin— On  the  contrary,  in  the  plainest  and  broadest 
terms  the  grant  is  to  the  grantee  and  his  heirs  forever;  with 
power  to  alienate,  to  sell,  to  grant,  to  devise  by  will,  to  pass 
by  succession  intestate,  and  to  convey  by  every  species  of 
alienation  by  whicli  other  property  could  be  conveyed. 

Mk.  Justice  McAllister— I  mean  colonization  grants. 

Mr.  Eenj-amot— Oh  yes,  sir;  but  that  prohibition  did  not 
exist  in  the  mining  grants :  the  mining  grants  are  of  a  higher 
quality  than  those  of  colonization. 

Mr.  Justice  McAllister— TJiey  could  not  be  called  "  fee 
simple  ?" 

Me.  Eenjamin— No  ;  because  "  fee  simple  "  is  not  known 
to  the  civil  law.  In  the  civil  law  it  is  known  as  "  feud."  If 
determined  on  the  words  "fee  simple,"  then  you  have  no  juris- 
diction over  any  mines  or  lands  derived  from  the  Spanish  or 
Mexican  G-overnments. 

I  have,  for  the  purpose  of  aiding  the  Court  in  an  examination 
of  the  authorities,  and  in  order  to  relieve  you  from  that  tedious 
and  irksome  duty,  prepared  a  small  digest  of  all  the  mining 
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lawa  of  Spain  and  Mexico  to  which  I  have  had  access,— and  I 
believe  I  have  had  access  to  more  than  can  be  found  in  any- 
other  library  in  the  United  States.  And  I  trust  I  may  say 
without  disrespect  for  the  Court,  that  neither  your  Honors  nor 
the  Judges,  nor  the  bar  of  any  part  of  the  United  States,  have 
hitherto  found  it  necessary  to  examine  with  any  degree  of  care 
the  mining  laws  of  Spain  and  Mexico.  There  are  but  few 
litigated  cases— and  those  cases  of  minor  interest^-and  the 
question  of  the  true  tenure  of  property  held  in  the  mines,  and 
the  subject  ma,tter  so  held,  has  hitherto  been  without  discussion 
in  our  Courts,  and  almost  neglected  by  our  lawyers ;  the  subject 
matter  of  controversy  not  exiting  amongst  us.  For  this  case 
the  duties  of  counsel  have  made  it  necessary  that  we  should 
make  a  special  study.  Therefore  I  take  pleasure  in  presenting 
to  your  Honors,  as  the  result,  this  digest.  [Handing  pamphlet 
to  the  Bench.] 

I  take  up,  then,  this  digest  of  the  principles  of  mining  law, 
as  established  by  Gamboa,  under  the  Ordinances  of  1584,  with 
a  note  of  the  changes  made  by  the  Ordinances  of  1783.  I  have 
given  the  references  to  the  original  Spanish— which  I  have 
here  before  me— and  I  have  put  within  brackets  the  references 
to  Heathfield's  translation  in  two  volumes.  If  your  Honors 
cannot  see  the  original,  you  can  see  the  translation. 

Ma.  Kandolph— Where  are  the  references  in  Rockwell? 

Mr.  Benjamin— I  would  have  referred  my  brother  to 
B&ckwell,  only  Eockwell  has  only  a  part  of  Heathfleld  in  it. 

I  will  now  quote  from  Mr.  Randolph's  brief,  page  25.  After 
quoting  certain  sections  from  G-araboa,  as  translated  by  Rock- 
well, he  says:  "It  would  be  as  presumptuous  as  useless  to 
attempt  to  add  to  this  elaborate  discussion  by  Gamboa." 

I  am  going  to  be  so  presumptuous :  and  I  am  going  to  do  so, 
by  adding  what  Gamboa  adds  just  after  what  my  brother  has 
quoted,  for  his  quotation  stopped  with  the  discussion  at  section 
■  23.  The  principles  resulting  from  that  discussion  are  laid  down 
in  sections  24  and  25.  I  have  stated  those  principles— and  sbaU 
in  an  instant  refer  your  Honors  to  the  authority— in  these  three 
principles  of  Gamboa: 
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I.  The  title  of  the  subject  in  his  mice,  is  perfeetl;^  consisteEt 
with  the  King's  right  of  eminent  domain  (alto  dominio).  The 
subject's  title  is  a  complete  legal  title. 

II.  It  is  not  only  a  title  to  the  beneficial  interest,  but  is  also 
a  legal  title  to  the  property  itsel£ 

III.  There  passes  to  the  subject  the  "  dominio  diredo  6  depro- 
pkdad"  as  well  as  the  "dominio  utiV  I  quote  from  the  orig- 
inal Gamboa  and  refer  to  the  chapters  and  the  sectiona 

In  section  24,  chapter  II,  he  says : 

The  rights  of  his  Majesty  in  the  mines  of  the  Indies  being 
then  established ;  and  those  rights  being  perfectly  consistent 
with  the  dominion  and  ownership  {el  dominio  y  pr<^iedad)  of 
the  subject  therein ;  it  is  incontrovertible,  that  this  property, 
passing  as  it  does  pass  to  the  subjects,  so  that  they  may  dispose 
of  mines  as  of  their  own  things  (como  suya  cosa)  there  are  proved 
to  exist  in  their  favor,  the  consequences  which  result  from 
ownership  and  dominion  {propiedad  y  dominio) ;  wherefore  they 
may  exchange  them,  sell  them,  lease  them,  and  alienate  them 
by  contract,  donation  or  inheritance,  give  them  in  dowry, 
charge  them  with  rent  {censos),  and  recover  interest  on  the  price 
for  which  they  be  sold,  while  it  remains  unpaid ;  as  this 
kind  of  real  property  yields  products  {como  el  funda  es  frucU- 
fero),  as  the  Cardinal  de  Luca  teaches,  along  with  Garcia,  Pedro 
Barbosa,  Barbacia,  Molina,  Castillo  and  Gutierez,  when  speak- 
ing of  those  which  are  durable.  And  in  the  place  cited,  de 
Luca  also  deduces  very  sound  rules  as  to  the  justice  of  reserving 
rentson  a  lease  of  mines.  But  all  this  must  be  understood  with 
the  necessary  qualifications,  that  those  to  whom  the  property 
devolves  by  universal  or  particular  succession,  must  conform 
to  the  ordinances,  and  fulfill  the  obligations  which  they  impose, 
by  virtue  of  the  law,  which  thus  directs. 

Then  in  section  25,  he  says : 

And  there  passes  to  the  subject  this  dominium  directum,  or 
right  of  property  {b propiedad),  and  also  the  dominium  utile,  by 
virtue  of  the  gift  and  concession  of  the  sovereign,  which  we 
hesitate  not  to  name,  a  gift  with  a  charge  {una  modal  donadon), 
bearing  in  mind  the  rules  by  which  that  species  of  gift  is  defined 
in  the  law. 

And  these  rules,  he  continues — 

Are  reduced  to  these,  that  the  gift:  is  a  free  and  complete  act, 
which  being  consummated,  a  charge  attaches  to  the  donee  from 
that  lime  forth,  although  it  is  worded  as  if  it  were  a  condition. 
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And  tliat  upon  the  failure  to  comply  with  this  definitive  charge 
which  the  donor  stipulated  for  in  mvor  of  himself  or  a  third 
person,  or  of  the  kingdom,  or  of  the  repuhlic,  the  gift  expires, 
as  may  be  seen  hy  referring  to  many  texts  and  doctors. 

In  section  26,  he  says  : 

Which  rules  [meaning  the  rules  of  law  defining  a  mod^H 
donQ/Aon\  apply  justly  to  this  second  ordinance ;  in  which  hia 
Majesty  gives,  "(ma  makes  a  grant  {gracia  y  merced)  to  his 
su^'ects  of  the  property/,  and  possession  of  mines,  discovered  or  to 
be  discovered,  and  thai  they  may  dispose  of  them  as  of  their  own 
Giings"  this  being  the  complete  act  of  gift ;  since  for  the  gift 
no  price  is  paid,  neither  for  registering  nor  for  denouncing. 
"But,"  proceeds  the  ordinance,  "observing  both  inregard  to 
what  they  have  to  pay  us  by  way  of  duty,  as  in  all  other  respects, 
the  regulations  and  orders  established  by  this  edict,  in  the  manner 
hereafter  mentioned:  which  is  the  charge,  or  quaJiflcation,  look- 
ing to  the  payment  of  the  fifth  from  that  time  forth,  and  to 
the  observance  of  the  ordinances  in  what  relates  to  the  mode 
of  working  the  mines,  the  number  of  hands  to  be  kept  at  work 
in  them,  their  boundaries,  and  other  matters  required  to  be 
observed,  upon  the  omission  or  non-performance  of  which  the 
right  of  property  {el  dorrdnio)  is  extinguished,  and  the  mine 
becomes  liable  to  be  denounced  by  another." 

Gamboa  here  defines  the  grant;  it  is  a  " gracia  y  vierced" 
from  his  Majesty  to  his  subjects ;  it  is  a  gift  of  the  property 
and  possession  of  mines  (propiedad  y  posedon  de  las  minas); 
it  is  a  gifL  of  the  dominium  directum  d  propiedad,  and  also  of 
the  dominium  utile:  but  it  is  a  gift  subject  to  future  charges. 
These  chaj^es,  he  says,  referring  to  the  words  of  the  ordinance, 
are,  to  pay  the  duty  and  to  observe  the  regulations  and  orders 
established  by  the  edict  This,  says  Gamboa,  is  the  charge 
which  is  imposed  upon  the  gift,  which  attaches  to  the  donee, 
although  it  is  worded  as  if  it  were  a  condition. 

Now,  we  have  got  something  like  legal  precision  of  ideas. 
What  is  a  miner's  title?  It  is  asovereign  grant  of  a  legal  title. 
It  is  a  grant  of  the  lord's  title  and  the  vassal's  title  combined ; 
the  dominium  directum  and  the  dominium  utile.  Eoth  are  given 
by  the  erown  to  the  subject. 

But  this  grant  of  a  legal  estate  is  not  a  grant  that  is  not  de- 
terminable. It  is  not  a  grant  that  is  free  from  conditions.  It 
is  a  grant  that  may  be  lost  by  the  violation  of  conditions  sub- 
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sequent.  No  conditions  are  attaclied  to  the  acquiring  of  the 
property ;  and  there  are  no  conditions  which  precede  the  ac- 
quisition. The  title  is  conveyed  by  the  registry  as  I  shall  show 
in  a  moment.  Once  conveyed  it  is  the  miner's  forever  unless  he 
ehoses  to  forfeit  it;  it  is  his  and  his  heirs  forever.  He  may 
sell  it,  or  constitute  it  as  a  dower ;  he  may  lease  it,  or  convey 
it ;  ho  may  subject  it  to  usufruct,  or  uso  it  in  any  other  way  in 
which  all  estate  is  used ;  it  is  his  property ;  the  King  grants  it 
and  retains  nothing  but  the  right  to  demand  a  certain  charge, 
on  failure  to  satisfy  which,  the  title  is  taken  back. 

Can  your  Honors  distinguish  this  title  in  its  nature  from  the 
feudal  fee  or  the  feudal  tenure,  in  which  the  vassal  takes  the 
estate  from  the  lord,  as  a  gift  upon  the  spot,  with  a  title 
himself  and  his  heirs  forever,  which  cannot  be  divested  except 
upon  his  failure  to  perform  the  duties  upon  which  the  tee 
granted  ?  In  such  fees,  there  is  a  continuing  obligation 
render  service  and  pay  tribute ;  and  as  long  as  that  service 
rendered,  or  that  tribute  paid,  the  title  remains  in  the  tenant  or 
vassal.  "  Yet,"  says  Gamboa,  "by  virtue  of  the  royal  words 
the  title  of  the  miner  is  above  that,  because  he  has  no  feudal 
service  to  render.  He  pays  a  duty  of  one-iifth  of  the  revenues  of 
his  mine,  by  way  of  a  tax,  to  the  sovereign ;  but  that  is  what 
all  other  subjects  pay  when  tliey  are  taxed.  Therefore,  the 
right  the  King  reserves  to  himself  is  not  the  right  of  the  feudal 
lord,  but  it  is  the  sovereign's  right  of  eminent  domain  {alto  do- 
'lidmo),"  That  is  what  the  King  of  Spain  reserved,  and  that 
alone,  in  his  grants  of  mines. 

Now,  let  me  refer  your  Honors  to  some  other  passages  which 
place  this  beyond  the  possibility  of  being  controverted,  in  the 
opinion  of  Gamboa,  and  I  accept  his  authority,  which  my 
brother  Randolph  eulogizes  so  highly. 

In  chapter  XVII,  section  18,  Gamboa  again  says  this : 

The  age  of  pupilage,  absence  on  public  business,  banishment 
and  other  causes  privileged  by  the  law,  do  not  and  ought  not 
to  serve  for  maintaining  the  ownership  {el  dominio)  of  mines 
without  peophng  them,  because  this  is  required  by  the  law, 
and  is  a  condition,  without  which  the  sovereign  did  not  con- 
sent to  grant  the  ownership  and  property  of  them  {el  dominio  y 
^r<y^i£dad  de  elhs). 
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Well  now,  my  brother  Eaiidolpli  quotes  one  or  two  p 
from  Gamboa,  in  which  he  speaks  of  the  sale  or  transfer  of  the 
sovereign's  right  to  the  subject,  as  being  that  of  a  partial  in- 
terest only.  That  is  true,  and  he  explains  exactly  what  he 
means.  He  says  the  King's  right  is  one-fifth  and  the  subject's 
right  four-fifths,  because  the  King  reserved  one-fifth,  and  in 
that  way  reserved  the  alto  dominio  and  a  part  of  the  mine,  being 
that  part  of  the  prodact  which  the  subject  pays  as  tribute, 
anually. 

This  point  about  "  partial  interest  of  the  crown  "  does  not 
come  up  in  this  case,  because  it  was  abandoned  soon  after 
these  ordinances  were  issued,  as  I  shall  hereafter  show  to  the 
Court.  The  whole  of  the  mines  now  belong  to  the  people  in 
Spain  and  Mexico,  and  have  for  more  than  half  a  century. 
The  entire  mine  now  belongs  to  the  subject.  The  partial  in- 
terest was  abandoned,  and  all  the  King  retained,  by  ordinance 
of  the  Cortes  of  1811,  was  a  certain  duty  on  the  silver  when  it 
came  to  be  coined  in  the  mints.  It  is  a  tax  on  the  silver  that 
the  king  reserves,  and  the  entire  ownership  of  the  mine  is  in  the 
subject. 

Now,  the  commentator  (Gamboa)  says,  that  this  mine  that  is 
acquired  by  the  subject  is  land.  At  page  103  of  the  original, 
he  says ; 

In  addition  to  the  aforesaid  purposes,  the  principal  object 
is  that  there  may  be  a  record  of  all  mines  which  have  been 
and  shall  be  discovered,  as  these  ordinances  expressit,  for  the 
purpose,  not  only  of  certifying  the  ownership  {dominio)  of  in- 
dividuals in  them,  and  of  regulating  landed  properties  {Jundos) 
so  important,  but  also  that  they  may  not  escape  the  payment  of 
the  tenth  or  fifth  of  the  silver  which  may  be  extracted. 

Again,  at  page  377  of  the  original,  Gamboa  speaks  of  the 
nature  of  the  title  and  the  nature  of  the  property,  in  language 
that  no  civilian  can  mistake.  He  says ;— "  Certain  authors  lay 
great  stress  upon  another  right  conferred  (privikgio),  that  la  of 
acquiring  nine  parts  of  the  metal,  paying  only  the  tenth  to  his 
Majesty  in  acknowledgment  of  his  havmg  conveyed  to  his  vas- 
sals the  dominio  uUl  y  directo  of  such  precious  landed  property 
(_/wWos)""-in  acknowledgement  of  the  sovereign  having  granted 
the  subject  both  tho  direct  title  and  ownership  in  said  precious 
mines. 
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Again,  at  page  335  of  the  original,  in  a  passage  where  he  is 
speaking  of  the  duties  of  executors,  administrators  of  estates 
of  deceased  persons,  and  of  the  duties  of  tutors  of  minor  heirs, 
with  respect  to  forfeiture  of  mines  for  their  being  left  un- 
worked  by  the  death  of  the  owner  {por  muerte  de  el  dueno  de  la 
rnina),  he  says,  they  must  sell  them  as  they  sell  all  other  real 
estates,  in  thirty  days  :  "  Like  other  real  property  within  thirty 
days  {como  otros  bienes  raices)." 

Then,  at  page  447  of  the  original  Gamboa  calls  them  by  an- 
other name.  He  says:  "All  kinds  of  interdicts  and  their  sub- 
ordinate varieties,  whether  formed  for  originally  acquiring,  re- 
taining, or  recovering  possession  of  immovable  or  real  property 
{bienes  immdbles  6  raices),  may  apply  in  the  subject  matter  of 
the  possession  of  mines." 

All  species  of  remedies  that  the  law  grants  in  relation  to  any 
immovabh  or  landed  property,  necessarily  apply  to  the  subject 
matter  of  the  possession  of  mines.  The  absolute  right  in  real 
estate,  in  hiejies  raices,  known  &sf>Jmdosm  law,  apphes  to  mines. 
The  whole  of  the  rules  of  law,  relating  to  land,  apply  to  mines, 
because  mines  are  such  precious  lands  {tan  preciosos  fandos). 

Then  he  divides  these  actions,  and  instructs  the  Courts  how 
to  distinguish  between  a  suit  which  is  for  the  ores  only,  as  they 
are  extracted,  and  the  mine  itaelf. 

My  brother  Eandolph  wants  your  Honors  to  suppose  that 
under  Spanish  law  the  right  of  the  mine  was  only  to  extract 
the  ore.  Gamboa  distinguishes  different  actions;  he  says, 
one  action  is  for  the  ores,  another  for  the  mine  itself.  That 
your  Honors  will  find  in  Heathfield's  Translation,  on  pages  255 
and  256,  2d  vol. 

At  page  453  of  the  original,  he  says  the  Court  is  first  to  as- 
certain whether  the  plaintiff  is  claiming,  when  he  brings  a  suit, 
for  the  ores,  or  for  the  property  itself;  and  in  relation  to  that, 
it  shall  give  different  dispositions,  according  to  the  matter. 

Now,  may  it  please  your  Honors,  the  mistake  that  runs 
thr:)ugh  all  my  brother  itandolph's  argument  is,  that  he  sup- 
posed that  a  grant  of  the  mine  is  a  grant  of  the  ores  under  the 
surface  only ;  whereas  it  is  a  grant  of  the  surface  and  of  the 
depth  both.  He  says,  in  his  printed  brief,  that  he  cannot 
understand  what  we  mean  by  one  party  owning  the  land,  and 
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another  party  owning  the  depth  under  it;  that  he  cannot 
gather  into  his  mind,  this  idea  of  a  disembodied  "  tract  or  ghost 
of  an  acre." 

Well,  now,  the  mining  laws  do  grant  this  "  tract  or  ghost  of 
an  acre"  to  the  miner;  not  only  iji  its  superficies,  but  also  in 
itsdepth.  Theygrantthelanditself  with  reference  todepth  ;  in 
the  language  of  the  mining  laws,  "  Even  to  the  infernal  region" 
(elinjkrno).  Some  thinking  that  the  infernal  regions  would  be 
reached  before  you  get  to  the  antipodes ;  others,  that  it  would 
be  reached  before  you  get  to  the  center.  I  do  not  know  which 
is  rigbt,  but — 

Mit.  Johnson" — And  you  don't  want  to  find  out  by  actual 
inspection,  I  Bi 


Mb.  Benjamik— Not  yet.  In  this  digest,  which  I  have 
made  of  Gamboa,  my  fifth  division  is: 

V.  And  the  title  to  the  mine  is  of  the  surface  land  as  well 
as  of  all  under  the  surface,  even  to  the  antipodes,  or  "  elinfierno" 
(and  I  won't  translate  that,  from  respect  to  the  Court).  "  And 
the  miner  cannot  go  underground  outside  of  the  area  of  his 
surface  measurement,  but  perpendicular  lines  are  to  be  drawn 
from  Ms  surface  lines  toward  the  center  of  the  earth,  and  these 
lines  inclose  his  land." 

The  surface,  and  under  the  surface  I  If  that  is  not  land,  I 
would  like  to  know  what  is?  Gamboa  gives  the  rules  for 
measuring  the  surface ;  gives  instances  in  which  miners  under- 
ground, following  their  vein,  went  outside  their  surfiice  lines, 
on  the  pretext,  he  says,  that  as  they  discovered  the  mine  itself 
and  worked  the  surface,  when  underground  they  had  a  right 
to  go  outside  their  pertenencias,  if  they  did  not  intrude  on  any- 
body else's  possession.  But  Gamboa  says  that  is  an  error,  and 
cites  eases  litigated  on  that  subject,  in  Mexico.  He  says,  in  all 
those  cases — many  of  which  he  argued  himself — the  principle 
was  established  beyond  contradiction,  that  the  miner's  land  is 
embraced  between  the  surface  lines  and  perpendicular  lines 
drawn  to  the  center  of  the  earth.  Those  lines  inclose  his 
property,  and  he  cannot  go  outside  of  them  when  undeground, 
B  that  is  all  the  sovereign  has  given  him. 
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Now,  how  is  it,  if  the  mine  be  found  on  private  land.  My 
brother  Randolph  thinks  the  surface  belongs  to  the  private 
owner ;  and  underneath  the  surface,  to  the  mine  owcer.  Not 
so.  The  mine  owner,  in  that  case,  owns  the  surface  too;  heing 
compelled  by  law  to  pay  to  the  private  owner,  if  he  asks  it, 
immediately.  If  he  does  not  immediately  so  ask  it,  he  is  con- 
sidered to  have  abandoned  the  land.  If  a  mine  is  found  on 
private  property,  the  sovereign  will  grant  that  mine,  with  the 
surface,  to  the  discoverer,  and  the  private  owner  of  the  land 
has  only  a  right  to  be  paid  for  that  part  of  the  surface  which 
is  taken  as  perlenencias,  in  addition  to  such  damages  as  are 
suffered  by  reason  of  the  using  of  any  other  portion  of  the 
surface  for  the  purpose  of  carrying  on  the  mining  operations. 

The  Ordinances  of  1783  leave  no  doubt  on  this  point.  At 
pages  236  to  SS9  of  Halleck's  compilation  of  mining  laws, 
your  Honors  will  find  (Title  8,  Art.  H  to  17  of  the  ordinances), 
all  the  rules  for  measuring  out  a  mine.  These  rules  are  to  be 
applied  on  the  suriace  of  the  earth,  and  the  lines  are  to  be  car- 
ried down  to  the  center.  These  ordinances  change  the  former 
ordinances  of  1584,  which  allowed  a  miner  underground  to  go 
upon  his  neighbor's  pertenencias,  if  he  was  following  out  his 
vein,  in  good  faith. 

Art.  14  of  the  Ordinances  of  1783  says,  on  this  point : 

Whereas  experience  has  shown,  that  the  license  or  permis- 
sion to  enter  into  the  pertenencia  of  another,  working  at  a 
greater  depth  and  within  the  vein,  following  its  metal,  and  en- 
joying it  until  its  owner  can  dig  down  to  it,  has  been,  and  is, 
the  most  fruitful  cause  of  the  most  bitter  lawsuits,  dissentions 
and  disturbances  among  miners ;  and,  moreover,  that  this  in- 
trusion more  often  occurs  from  fraud  or  accident  than  from  the 
merit  or  industry  of  the  intruder,  resulting  generally  in  nothing 
but  the  serious  injury  or  total  ruin  of  the  two  mines  and  the 
two  neighboring  miners,  to  the  great  prejudice  of  the  public 
and  of  my  Eoyal  Treasury,  I  order  and  command  that  no  miner 
shall  enter  upon  the  pcrtenencia  of  another,  even  though  it  be 
by  going  to  a  greater  depth  and  by  working  his  own  vein,  but 
that  each  one  shall  keep  and  observe  the  boundaries  of  his 
own,  unless  he  amicably  agrees  and  stipulates  with  his  neigh- 
bor for  the  right  to  work  in  his  pertenencia, 

j^gain,  after  the  per£ene7i,cias  have  been  marked  out,  Art.  11 
says; 
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The  pertenencias  being  regulated  in  the  manner  prescribed, 
there  shall  be  measured  to  the  denouncer  his  pertenmcia  at  the 
time  of  taking  possession  of  the  mine,  he  being  required  to  set 
up  in  his  boundaries,  stakes  {eskKos),  or  land-marks  (mojones), 
secure  and  easily  distinguished,  with  the  obligation  of  having 
them  kept  and  preserved  perpetually,  without  the  power  to 
change  them,  even  though  he  allege  that  his  vein  has  varied  in 
course  or  inclination,  {which  are  unusual  things),  but  he  must 
be  content  with  the  lot  which  Providence  has  assigned  to  him, 
enjoying  it  without  disturbing  hia  neighbors  ;  if,  however,  he 
shall  have  no  neighbors,  or  if  he  can,  without  injury  to  them, 
improve  the  location  of  hia  stakes  {m^'ora  de  e^tacas),  or  change 
his  boundaries,  he  may  be  permitted  to  do  so  for  such  causes, 
with  the  previous  intervention,  knowledge  and  authority  of  the 
Deputation  of  the  district,  which  shall  summon  and  hear  the 
parties  as  to  whether  they  may  be  and  are  legitimate. 

There  is  no  pretense  in  the  case  under  consideration,  that 
claimants  have  disturbed  or  entered  upon  anybody's  stakes  or 
pertenencir.s. 

Now,  how  is  this  title  acquired?  How  does  a  man  acquire 
title  to  a  mine,  to  this  "  precious  real  estate,"  as  Gramboa  terms 
it?  How  does  he  acquire  "the  direct  and  beneficial  owner- 
ship," the  title  of  the  lord  and  vassal  both  combined  ?  How 
does  he  acquire  it  ?  Gamboa  repeats  in  some  twenty  places, 
the  same  expression :  that  the  registry  is  the  fundamental  title, 
"  el  tituh  fundamental  de  Us  minas."  Heathfleld  translates  this 
"  that  the  registry  is  the  iases  of  the  title,"  and  Rockwell  so 
copies  it  into  his  book.  Now,  the  basis  of  title  and  iitk  itself 
are  two  different  things ;  and  Gamboa  repeats  again  and  again 
that  registry  is  the  title  itself.  The  translation  is  wrong.  Gam- 
boa's  expre^onis,  that  the  registry  is,  '^  el  tituh  fundamental  de 
las  minas ;"  repeated  over  and  over  again  everywhere  through 
his  book.  I  have,  in  tie  digest,  given  your  Honors  some 
references  to  passages  where  he  says  so.  The  beginning  of  the 
3d  section  of  the  5th  chapter  ofhis  commentary  is  in  these  words: 
"The  registry  is  the  f\xnd3.meiit8i  title  {el  tituh  fundamental) 
of  mines,  and  the  attributive  cause  of  the  dominio  in  favor  of 
the  vassals,  under  the  charge  of  making  which  his  Majesty 
granted  them."  It  is  the  fundamental  title  of  the  mine,  and  the 
" caiisa  attributiva"  of  ownership  in  favor  of  the  subject  I 

At  page  108,  treating  of  another  subject,  Gamboa  says  again 
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that  none  are  mines  but  those  whicli  are  registered ; 
as  he  says,  registry  ia  the  fundamental  title  of  a  mine,  and  how- 
can  there  be  a  mine  without  registry  ?  The  law  did  not  recog- 
nize a  mine  in  the  bosom  of  the  earth,  as  a  mine,  until  it  ia 
registered ;  it  did  not  exist  as  a  mine  until  registered ;  and  the 
reason  is,  because  the  law  has  made  registry  the  fundamental 
title  of  a  mine. 

At  page  124,  he  repeats— as  he  ia  constantly  doing  all 
through  the  book— the  same  thing.  It  is  almost  idle  for  me  to 
quote  to  your  Honors,  for  he  uses  the  same  phrase  all  through 
his  commentaries,  repeating  it  in  innumerable  places. 

In  chapter  XI,  towards  the  close  of  the  section  2,  speaking 
of  another  subject,  he  says : 

Because  a  mine  without  a  registry  ia  no  mine,  as  we  have 
shown  at  length  in  the  proper  place,  for  that  ia  the  fundamental 
title  of  the  ownership  (e^  titulo  fundamental  de  el  domimo). 

We  have  now,  at  all  events,  this  point  established :  that  the 
title  to  a  mine,  according  to  Gamboa— whom  my  brother  Ran- 
dolph quotes  as  his  authority,  for  which  I  am  much  obliged  to 
him— is  a  full  allodial  title.  It  is  not  merely  the  title  of  the 
vassal  held  from  the  lord ;  it  is  the  title  of  the  vassal  and  the 
lord  both  combined,  called  dominium  plerMm  in  the  civil  law. 
By  common  law  writers  it  is  more  commonly  called  "  allodiah" 
Combining  both  titles  to  property,  it  is  called  by  writers  the 
highest  title  the  subject  can  possess;  being  a  title  to  property 
which  transcends  all  other  right,  except  that  of  eminmt  domain, 
which 'is  invested,  in  our  country,  in  the  people;  in  other 
countries,  in  Eings  and  Emperors.  As  representatives  of  so- 
ciety, States  have  always  had  that  right  of  eminent  domain— 
the  right  by  which  the  property  of  the  individual  is  taken  from 
him,  against  his  will,  for  public  purposes;  sometimes  with, 
sometimes  without  payment,  as  the  powers  taking  may  choose. 
In  our  country,  and  under  our  laws,  nothing  can  be  taken 
without  full  and  ample  indemnity  being  paid. 

Now,  what  is  the  registry  which  constitutes  title  ?  Is  it  an 
administrative  act  ?  or  is  it  a  judicial  act  ?  I  have  cited  twenty 
or  thirty  passages  of  Gamboa,  plainly  and  clearly  stating  that 
it  ia  always  a  judicial  act.    The  reason  is  obvious— the  Ordi- 
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nances  of  1783  always  give  the  reason  for  their  requirements. 
It  is  becfiuse  there  may  he  a  dispute  about  the  discoverer ;  a 
question  as  to  who  first  discovered  the  mine.  One  man  may 
discover  a  mine,  go  to  the  office  and  register  it ;  but  a  term  of 
ninety  days  remains  in  which  to  question  the  registry,  in  case 
of  a  dispute  between  parties,  as  to  who  was  the  first  discoverer. 
The  law  provides  that  this  question  shall  be  summarily  determ- 
ined, and  the  first  discoverer  allowed  to  register ;  but  if  the 
Judge  is  unable,  from  the  evidence  before  him,  to  determine 
who  did  first  make  the  discovery,  then  the  first  registerer  shall 
be  considered  by  him  as  the  first  discoverer,  and  shall  have 
the  preference.  That  is  the  provision  of  the  Ordinances  of 
1783.  Gamboa  had  laid  it  down  in  accordance  with  the  Ordi- 
nances of  1584,  It  was  incorporated  in  the  Ordinances  of 
1783,  and  has  become  a  principle  of  Mexican  and  Spanish  law. 
It  points  out  that  the  registry  is  a  judicial  act,  and  is  to  be  made 
before  a  Judge.  It  might  give  rise  to  contention ;  therefore  it 
belongs  to  the  contentious  jurisdiction  of  a  Judge. 

The  next  principle  is,  that  a  failure  to  register  does  not  for- 
feit the  rights  of  the  discoverer,  if  he  makes  a  registry  before 
some  one  else  denounces,  even  after  the  delays  fixed  by  law. 
— Gamboa,  page  108. 

He  is  declared,  by  the  ordinances,  to  be  bound  to  register 
within  ten  days  from  his  discovery;  but  Gamboa  says,  he 
may  register  it  at  any  time,  even  after  the  time  fixed  by  the 
law,  except  where  the  rights  of  third  persons  have  intervened. 
Now,  suppose  a  man  fails  to  register ;  or  suppose,  having  reg- 
istered, he  abandons  his  mine ;  he  merely  incurs  the  penalty  of 
forfeiture  provided  by  the  ordinance. 

My  brother  Eandolph  says  in  his  printed  brie:^  that  the  ordi- 
nance is  strwUsimi  juris,  and  that  he  instantly  loses  his  rights. 
Gamboa  says  just  the  contrary.  Gamboa  says,  that  in  case  of 
his  failure  to  register,  or  in  case  of  his  abandonment,  a  third 
person  may  denounce  the  mine,  and  after  judicial  proceedings, 
pronouncing  forfeiture,  may  register  it,  and  thus  acquire  the 
title  belonging  to  the  discoverer.  The  judicial  proceedings 
which  are  to  take  place  in  case  of  a  mine  being  denounced  for  a 
forfeiture  or  for  any  cause  set  forth  in  ordinances,  are  described 
by  Gamboa.     A  man  never  lost  his  mine  under  Spanish  law ; 
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and  let  me  ask  your  Honors,  how  any  case  of  forfeiture  can 
appear  or  be  carried  into  effect  witkout  investigation.  Even 
where  forfeiture  was  declared  to  take  place  ij)so/acto,  can  a  man 
determine  that  fact  without  it  be  judicially  decided.  Both  by 
the  Common  Law  and  by  the  Civil  Law,  abandonment  must 
be  proven  judicially  before  the  forfeiture  takes  place ;  and  no 
othei'  individual  or  authority  has  a  right  to  take  possession  of 
a  man's  property  as  forfeited,  or  to  impose  a  penalty  upon  him 
before  j  udicial  proceedings  have  shown  the  fact  of  accruing  for- 
feiture. The  whole  of  the  law  on  this  subject  I  have  referred 
to  in  my  list  of  authorities  in  Sec.  XXIII  of  my  printed  brief. 

The  Ordinances  of  1783  say  that  forfeitures  are  a  penalty 
which  must  be  lawfully  established  and  proved.  I  refer  your 
Honors  to  Title  6,  Articles  8,  9,  10  and  11,  and  to  Title  9,  Ar- 
ticles 10,  11,  14  and  15,  which  establish  proceedings  for  forfeit- 
ure.—Halleck's  Col.  pp.  225,  236,  227,  243,  244. 

Now,  Gramboa  further  says  that  proceedings  for  acquiring 
title  by  registry  and  denouncement  differ  only  in  form,  not  in 
substance;  because  a  judgment  tor  forfeiture  against  the  dis- 
coverer, gives  the  denouncer  no  title  unless  he  register  anew. 
For  registry  in  the  fundamental  title. 

A  man  cannot  own  a  mine  if  he  has  not  registered  it  He 
has  no  title  except  he  registers  it.  If  he  finds  a  mine  aban- 
doned and  goes  on  and  works  it  according  to  the  ordinances, 
but  does  not  register  it,  he  has  no  title.  For  registry  is  the 
fundamenkLl  title,  without  which  no  man  has  got  a  mine.  So 
the  denouncer  must  register  his  claim  in  order  to  have  a  title 
in  himself. 

But  my  brother  Eandolpb  says,  "  Titles  to  Mines  /"  Why, 
they  are  mere  licenses  to  dig!  How  then  when  the  King  sells 
the  mine  ?  Now,  Gramboa  explains  that  by  the  ordinance  of 
Peru,  the  King  takes  his  share  in  this  way :  When  a  man 
discovers  a  mine  he  registers  it,  and  stakes  out  one  perte- 
nencia  for  himself  and  one  alongside  for  the  King.  He  takes 
title  to  one  pertenencia  by  his  registry ;  the  King  takes  title  to 
the  adjoining  pertenencia  by  virtue  of  his  royal  prerogative. 
What  is  done  with  that?  The  Viceroy  is  ordered  to  sell  it  for 
the  King.  Who  does  it  belong  to,  then?  ]")oes  it  belong  to 
the  King  after  he  has" sold  it?    How  then  are  we  told  here  that 
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the  subject  cannot  own  a  mine  ?  The  title  of  the  discoverer  to 
the  mine  marked  out  by  him  is  precisely  the  title  which  the 
King  conveys  to  another  one  of  his  subjects  who  purchases  the 
adjoining  pertenencia ;  and  when  you  shall  succeed  in  proving 
to  me  that  when  the  sovereign  sells  property  he  retains  it,  after 
receiving  the  price,  you  will  succeed  in  also  proving  to  me  that 
the  subject  by  discovery  acquires  no  title  in  a  mine ;  then,  and 
not  till  then. 

Now,  something  has  been  said  in  this  case,  may  it  please 
your  Honors,  about  the  rights  of  discoverers  and  of  partnership, 
and  about  the  translation  of  certain  Ordinances  of  1783,  of 
which  my  brother  Bandolph  gives  his  own  translation  in  direct 
contravention  of  that  contained  in  some  authors,  and,  in  my 
humble  judgment,  in  direct  contravention  of  the  language  of 
the  original. 

Now,  First :  la  the  old  ordinance  the  law  was  that  the  dis- 
coverer or  ordinary  miner  could  take  only  two  mines  by  regis- 
try of  denouncement.  The  old  ordinances  called  a  mining 
pertenencia,  a  mine,  "  mma"  and  viae  versa.  You  cannot  make 
any  difference  between  them  at  all.  Each  pertenencia  was  called 
a  "mine"  in  the  old  ordinances.  In  the  new  ordinance  the^rfe- 
nencia  is  distinct  from  the  mine,  the  latter  being  composed  of 
several  perfenenctas. 

The  ordinary  miner,  under  the  old  ordinance,  could  only 
take  two  mines  by  registry  and  denouncement,  and  he  must 
leave  between  them  a  space  equal  to  three  mines. 

But,  by  the  Ordinances  of  1783,  none  but  the  discoverer 
could  denounce  two  contiguous  mines  on  the  same  vein.  (T. 
vi,  art.  17 ;  Halleck,  p.  229.)  But,  in  considerable  enterprises 
the  miners  might  have  allowed  to  them  many  pertenencias  by 
grant  of  the  Viceroy  on  report  of  the  Tribunal  General. 

But  discoverers  are  worthy  of  special  rewards,  and  the  dis- 
coverer may  therefore  take  as  many  mines  aa  he  please  in  the 
vein  which  he  has  discovered,  and  mm  the  whole  vein. 

That  was  the  Ordinance  of  1584  in  relation  to  the  discoverer  ; 
and  Gamboa  says  there  is  nothing  wrong  in  that.  There  is  no 
danger  in  giving  this  privilege,  because  he  is  pledged  to  work 
this  vein.     He  cannot  abandon  them,  for  if  he  does,  they  will 
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be  denounced  by  others.  If  he  takes  two  mines,  he  must  work 
each  one  of  them. 

But  in  the  Ordinance  of  1783  there  was  a  change.  Dis- 
coverers may  take  in  an  absolutely  now  hill,  in  which  no 
mines  or  pits  are  opened,  three  jxrlenenoias,  continuous  or  in- 
terrupted, in  the  principal  vein,  and  one  ia  each  of  the  other 
veins ;  but  if  tliey  discover  a  new  vein  in  a  hill  already  worked, 
then  they  only  take  two  pertenencias.— Tit.  VI.,  arts.  1  and  2 ; 
Halleck's  Col.  p.  223. 

Now,  as  to  partnerships.  What  was  the  condition  of  the 
law  in  1584  as  to  partnerships  ? 

Partners  were  to  take  twice  as  many  mines  as  there  were 
partners  in  the  partnership.  The  number  extends  to  four,  or 
six,  or  twelve.  Garaboa  recommended  that  each  partner  in  a 
company  should  represent  two  mining  perlenencias ;  but  this 
proposition  did  not  prevail.  By  the  Ordinance  of  1783,  part- 
ners were  restricted  to  four  nevf  pertenencias,  without  prejudice 
to  what  they  might  Lave  a  right  to  as  discoverers,  if  they  be 
such. 

Now  we  come  to  the  difference  in  translations.  How  is  it 
to  be  determined  ?  The  Court  is  to  determine  this  question, 
not  by  brother  Randolph's  assertions  or  my  own  opinion  in 
the  premises,  but  by  a  direct  examination  of  the  language  of 
the  original.  The  Court  happens  to  have  within  its  reach, 
competent  translators,  who  have  been  employed  in  this  very 
case.  In  my  presence,  a  few  days  ago,  Mr.  Tobin  was  asked 
to  sit  down  and  give  a  translation  of  the  disputed  sentence. 
He  did  so.  I  will  read  it.  It  agrees  in  every  essential  particular 
with  that  given  by  Mr.  Halleck  on  page  252  of  his  collection. 

Mr,  Randolph:-— Mr.  Hopkins  says  that  it  is  wrong. 

Mb.  Benjamin — If  he  does  say  so,  I'll  give  it  up.  I  know 
that  neither  Mr.  Hopkins,  nor  any  other  Spanish  scholar,  will 
say  that  that  translation  is  wrong.  It  is  an  exact  and  literal 
rendering  of  the  original,  which  I  will  now  read  from  Title  XI, 
art.  2,  and  compare  it  word  for  word  with  Halleck's  translation. 

I  will  say  nothing  further  about  this  translation.  There  is 
the  language  of  the  original ;  your  Honors  may  translate  it  for 

12 


>yGooglc 


178 

yourselves ;  but  I  will  say  this :  it  is  utterly  stupid  and  without 
meauing  if  it  does  not  mean  what  we  say  it  does ;  for  in  no  part 
of  the  Spanish  mining  law,  under  no  circumstances,  in  no  cou- 
tingenoy,  is  anyhody  prohibited  from  discovering  mines  and 
registering  them;  and  for  an  ordinance  to  say  that  because  a 
mhie  is  worked  in  partnership  the  partners  shall  not  lose^  any 
right  in  discoveries  which  they  may  make  in  future  times, 
would  be  extremely  unnecessary  and  absurd.  I  think  that  this 
matter  does  not  admit  of  an  intelligent  doubt. 

But  this  was  a  change  from  the  old  law  which  provided  the 
number  of  mines  which  might  be  owned  in  partnership.^  The 
old  regulation  was,  twice  as  many  mines  as  partnei^  in  the 
company;  but  the  new  law  says,  that  if  you  are  not  discoverer 
you  shall  take  only  jbuv  pertenencias,  and  this  is  without  pre- 
judice to  yonr  rights  in  case  you  be  discoverers. 

Now,  my  brother  Randolph  says  that  "en  caso  deqv^h  settn," 
"  in  cai  they  be  (or  are)  such,"  means  "  from  becoming  such," 
or  "  in  case  they  shall  become  such" 

Mb.  Kandolph— No.  I  say  that  that  was  the  opinion  of  a 
gentleman  who  translated  it  a  hundred  years  before  Mr.  Hal- 
leek  did. 

Mb.  Benjamin— These  gentlemen  of  the  Inns  of  the  Courts 
in  London,  having  very  little  knowledge  of  the  terminology  of 
the  civil  law,  are  constantly  making  ludicrous  mistakes.  A 
distinguished  member  of  the  American  bar,  now  deceased,  once 
wrote  an  entire  treatise  on  a  civil  law  topic,  when  he  did  not 
know  the  meaning  of  the  word  used,  as  was  evident  from  his 
language. 

Mb.  Eandolph— May  I  inquire  who  you  refer  to  ? 

Me.  Benjamin — Judge  Story. 

Mb.  Eandolph— What  was  he  writing  upon  ? 

Mr.  BENJAMnr— ITpon  Mandates,  I  believe.  He  had,  or 
seemed  to  have,  no  idea  of  the  real  meaning  of  that  word.  He 
never  suggests  that  it  means  power  ofattormT/  (its  real  meaning) 
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in  the  whole  of  the  treatise.  That  is  its  meaning ;  accT  in  the 
civil  law  it  means  nothing  else. 

Now,  as  regards  the  forfeiturs  determined  by  the  ordinances 
for  those  who,  baing  in  partnership,  fail  to  announce  their  parf^ 
ners'  names  when  they  register  or  denounce,  they  are  plain 
and  distinct.  The  forfeiture  against  one  who  registers  or  de- 
nounces in  his  own  name  a  mine  owned  in  partnership,  is  only 
in  favor  o/kis  copartners,  and  cannot  be  adjudged  unless  he  has 
omitted  the  nAmes/raiiduIently. 

Now,  in  this  case,  Oastillero  denounced  in  his  own  name, 
but  the  articles  of  partnership  were  there  in  the  archives  of 
the  Alcalde's  oifice.  There  is  no  pretense  in  this  ease  that  this 
omission  was  frauduknL  That  question  does  not  enter  into 
this  case. 

My  brother  Randolph  has  expended  a  great  deal  of  time,  and 
gone  through  a  vast  deal  of  cross-examining  of  witnesses,  for 
the  purpose  of  showing  that  this  Pico  act  of  possession  of  the 
mine  was  an  idle  and  ridiculous  ceremony ;  that  it  was  accom- 
panied by  no  act  by  which  the  taking  of  possession  remained 
marked  or  fixed  upon  the  soil.  He  says  that  such  "posses, 
sion "  may  fly  over  a  mountain  as  one  shadow  does  over  aii- 
other,  each  leaving  as  little  track  as  their  predecessors.  That  is 
in  his  "Discussion  Reviewed."  He  has  entertained  your  Hon- 
ors with  a  view  of  a  pic-nic  party  of  neighbors  going  out  upon 
their  mining  possession,  and  amusing  themselves  riding  around 
it ;  and  he  asks  if  the  law  can  be  vain  and  stupid  enough  to 
give  binding  effect  to  such  trifling  and  idle  follies  as  this  ? 

I  propose  to  read  a  single  passage  from  Heathfleld's  transla- 
tion, p.  79  of  the  2d  volume. 

After  speaking  of  the  denouncement  of  a  mine  for  abandon- 
ment, he  says : 

3.  Whence  it  follows,  that  the  mere  keeping  possession  of 
the  mine,  is  not  sufficient  to  authorize  saying  that  it  is  kept  at 
work,  possession  being  distinct  from  keeping  at  work ;  the  for- 
mer depends  on  receiving  and  having  the  custody  of  the  instru- 
ment conferring  the  title,  on  the  delivery  and  receipt  of  the 
keys,  or  some  corporeal  act,  such  as  the  tearing  off  boughs, 
throwing  aside  stones,  or  walking  upon  any  part  of  the 
estate,  or  on  some  other  symbolical  act,  performed  with  the 
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intention  of  taking  or  maintaining  possession  of  the  whole, 
aa  may  be  seen  in  various  texts  and  doctors.  But  the 
keeping  a  mine  at  work  is  the  employing  tlie  labor  of  four 
persons,  either  within  or  without  the  mine,  in  some  object  tend- 
ing to  the  working  and  habilitation  of  the  mine.  So  that  a 
mine  may  be  in  the  possession  of  a  party,  though  at  the  same 
time  left  insufficiently  worked;  it  may  have  a  guard  and  be 
under  custody,  aud  yet  not  be  kept  in  sufficient  work ;  it  being 
an  indispensable  requisite  to  the  latter  object,  that  four  laborers 
or  workmen  should  be  employed ;  and  the  performance  of  acts 
of  possession,  without  observing  the  indispensable  requisite  of 
keeping  the  mine  at  work,  is  not  sufficient  to  obviate  the  pen- 
alty. 

If  brother  Randolph  wants  to  consult  the  authorities  on 
this  subject,  they  are  all  in  the  note  to  Gamboa,  So  much  for 
taking  possession  of  this  mine  by  walking  about  it.  That  is 
exactly  what  Gamboa  cites  as  a  usual  ordinary  formality  for 
taking  possession  of  a  mine.  That,  however,  has  nothing  to  do, 
as  he  says,  with  the  fact  of  keeping  it  at  work.  You  may  have 
somebody  in  possession  in  that  way  at  any  time.  But  if  that 
possessor  remains  for  four  months  without  doing  some  work 
thereon,  then  this  mine  will  be  liable  to  be  denounced ;  but 
during  these  four  months  that  possession  is  as  good  as  any  other. 
Now,  when  was  possession  to  be  given  to  an  owner  of  a  mine 
who  registers  it?  Why,  under  the  Ordinances  of  1783  we  are 
not  permitted  to  doubt.  If  language  means  anything,  we  are 
not  permitted  to  doubt.  There  can  be  no  discussion  on  that 
subject.  The  ordinance  gives  the  discoverer  ninety  days  after 
his  registry  to  make  a  pit.  That  is  the  time  that  is  allowed 
him.  If  he  has  not  done  it  within  the  ninety  days,  and  cannot 
show  good  excusing  reasons  for  such  neglect^  he  loses  his  right 
in  the  premises.  But  he  is  not  prohibited  from  making  a  pit 
on  the  nest  day.  Ho  is  allowed  to  work  the  mine  as  soon  as, 
and  as  fast  aa  he  pleases.  But  he  is  allowed  ninety  days  in  all, 
except  for  special  causes  which  Gamboa  points  out.  Now  it 
says,  "immediately  as  soon  as"— not  brother  Randolph's  "as 
soon  as"— a  Bays/'luegfo  $u€,"— which  I  never  heard  trans- 
lated before  "instantaneously";  but,  "luego  que  esto  qiie  haya 
verificado,'"—3.s  soon  as  he  has  done  making  his  pit,  the  Justice 
is  to  examine  it.     If  it  is  as  deep  as  the  law  requires,  he  is  in- 
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staiitly  to  give  him  possession.  He  is  not  obliged  to  wait  the 
ninety  days. 

What  are  the  ninety  days  for?  Why,  the  next  article  ex- 
plains it.  Even  after  this  act  of  possession  has  been  given,  it 
would  not  become  conclusive  against  third  persons  till  after  the 
end  of  ninety  days.  The  Justice  may  have  given  him  posses- 
sion after  making  registry,  but  at  any  timo  within  the  ninety 
days  any  person  may  come  in  and  show  to  the  Court  that  he 
was  the  true  discoverer ;  that  he  was  about  to  go  in  and  get 
possession.  The  Judge  shall  take  that  into  consideration,  and 
determine  who  shall  take  possession  of  and  work  the  mine. 
But,  say  the  ordinances,  after  ninety  days  no  third  person  shall 
be  heard.  All  this  was  a  mode  of  putting  an  end  to  contro- 
versies between  private  contestants,  in  which  the  sovereign  had 
no  interest.  The  sovereign  cared  not  whether  A  or  E  pos- 
sessed the  mine,  provided  the  mine  was  registered  and  worked. 
Therefore,  so  far  as  the  sovereign  was  concerned,  the  pit  might 
be  dug  and  possession  given  the  day  after  the  discovery.  But 
the  ninety  days  were  alloived  in  order  that  any  person  might 
come  in  during  that  period,  if  he  so  chose,  and  contest  the 
discoverer's  rights.  Upon  such  contest  being  made,  the  Judge 
determined  who  had  title  in  registry. 

Now  this  is  precisely  what  was  done  in  Castillero's  case.  He 
registered  this  mine.  After  that  registering,  nobody  ever  came 
to  denounce  it,  and  the  sovereign  had  no  interest  in  the  matter. 

After  discovery,  Castillero  made  a  pit.  He  went  and  told  the 
Judge :  "  I  have  made  my  pit  according  to  the  mining  laws" ; 
and  the  Judge  put  him  in  possession,  after  forty  or  fifty  days 
had  elapsed,  as  indeed  he  might  have  done  the  day  after  the 
denoLincement.  His  po^ession,  which  the  law  required  to  be 
given  him  immediately,  was  perfectly  good  against  the  sover- 
eign. The  sovereign  knew  that  a  mine  would  be  worked  after 
it  was  registered,  and  was  certain  to  get  his  fifth.  Ho  had  no 
interest  in  any  controversy  which  might  arise.  But  anybody 
else,  during  the  ninety  days,  could  come  in  and  say,  "  Castillero 
is  not  the  true  discoverer ;  he  has  come  in  and  stolen  my  dis- 
covery ;  I  pray  the  Court  to  determine  this  matter  summarily." 
Any  person  who  should  do  that  within  ninety  days,  would  have 
the  right  to  have  the  question  decided  by  the  Judge.    There  is 
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no  pretense,  however,  that  anybody  else  did  so  claim  this  mine. 

So  far  as  the  Mexican  Eepublic  was  concerned,  the  instant 
the  pit  was  dug  and  possession  given,  Oastillero's  rights  to  the 
mine  became  perfect  and  complete, 

I  do  not  speak  now  of  the  gracias  of  3000  varas.  Your 
Honors  will  understand  me  to  speak  now  only  of  the  Alcalde's 
power  to  act  judicially  under  the  ordinances  which  govern  that 
branch  of  the  aubjeot.  The  language  on  this  point  is  so  plain 
that  I  do  not  see  how  it  was  ever  doubted.  I  read  from  Mr. 
Halleck's  translation  of  Articles  4  and  5  of  Title  YI  of  the  Ordi- 
nances of  1783  (Halleck's  Col.  pp.  224,  225) : 

Art.  4.  Those  mentioned  in  the  preceding  articles  must 
appear  with  a  written  statement  before  the  Deputation  of 
Mining  of  that  territory  (territono),  or  the  one  nearest,  if  there 
should  be  none  there,  stating  in  it  their  names,  and  those  of 
their  partners  {compaHeros)  if  they  have  any,  the  place  of  their 
birth,  their  residence,  profession  and  employment,  and  the  most 
particular  and.  distinguishing  features  of  the  place  CsiVw),  hill 
fcerro),  or  vein  of  which  they  ask  the  grant  {ajudicadon):  alio] 
which  circumstances,  and  the  hour  in  which  the  discoverer  pre- 
sents himself,  shall  be  noted  in  a  hook  of  registry  which  the  Dep- 
utation and  Notary  {Esaribano)  of  Mines,  if  there  be  one,  shall 
keep ;  and,  this  being-  done,  his  written  statement  shall  bs 
returned  to  the  discoverer  for  his  due  security,  and  notices 
(carieles)  shall  be  affixed  to  the  doors  of  the  Church,  Govern- 
ment-houses {Cams  Beales),  and  other  public  places  of  the  Town 
for  due  information.  And  I  order  that,  within  ninety  days,  he 
shall  have  made  in  the  vein  or  veins  of  his  registry  a  pit  {pozo) 
of  a  vara  and  a  half  wide  or  in  diameter  at  the  mouth,  and  ten 
VEfras  down  or  in  depth ;  and  that,  as  soon  as  this  is  done,  one 
of  the  Deputies  shall  personally  go,  accompanied  by  the  Notary 
(JBkcribano)  if  there  be  one,  and  if  there  be  none,  by  two  assist- 
ing witnesses,  and  a  professional  Mining  Expert  {Pento  facuUa- 
tivo  de  Mineria)  of  that  territory,  to  inspect  the  course^  and 
direction  of  the  vein,  its  width,  its  inclination  to  the  horizon, 
which  is  called  echado  or  recuesto,  its  hardness  or  softness,  the 
greater  or  less  lirmness  of  its  sides,  and  the  species'  or  principal 
indications  (pintas)  of  the  mineral,  taking  an  exact  account  of 
all  this  in  order  that  it  may  be  added  to  the  correspondmg  part 
of  its  registry,  with  the  evidence  (fS)  of  possession  which  shall 
immediately  be  given  in  my  Koyal  name,  measuring  to  him 
his  pertenencias,  and  causing  him  to  flx  stakes  {estacas)  m  his 
boundaries,  as  will  hereafter  be  mentioned ;  which  being  done, 
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there  will  be  delivered  to  him  an  attested  copy  of  the 
ings,  as  a  corresponding  Title. 

He  gets  a  copy  of  the  proceedings  when  they  are  closed,  and 
gets  a  copy  of  the  registry  of  possession  the  instant  he  digs  the 
pit.  The  authentic  evidence  of  the  title  given  him  cannot  be 
perfect  until  a  copy  of  all  those  proceedings  is  completed  and 
handed  over  to  him.  There  is  no  mistake  about  that.  Now, 
although  he  may  have  denounced  the  mine,  made  this  registry, 
and  obtained  this  authentic  evidence  of  possession,  perchance 
be  has  done  so  iraudulently  or  in  violation  of  the  rights  of 
others ;  and  the  next  article  goes  on  to  provide  for  that : 

Art  5.  If,  during  the  said  ninety  days  any  one  shall  appear, 
pretending  to  have  a  right  to  said  discovery,  he  shall  have  a 
brief  hearing  in  court  {m  jmticia),  and  it  shall  be  adjudicated 
to  the  one  who  best  proves  his  claim ;  but  if  he  appear  after 
that  time,  he  shall  not  be  heard. 

I  do  not  think  that  language  can  be  plainer.  I  think  it  is  a 
model  of  precision  for  the  lawgiver.  Well,  now,  how  is  it 
if  the  miner  does  not  mark  out  his  stakes.  If  he  does  not  put 
the  boundary  marks  or  stakes  separating  these  perteneneias,  that 
ho  claims  by  virtue  of  his  registry  from  the  public  domain,  and 
from  the  neighborhood  where  everybody  else  has  a  right  to 
search  and  ask  for  a  mine,  what  then  ?  Why,  simply,  any- 
body else  who  comes  along  and  wants  to  register  a  mine,  has  a 
right  to  cite  him  before  the  Justice  to  compel  him  to  set  oat 
hisstakes.  He  does  not  lose  anything.  The  law  provides,  that 
if  he  hsrs  failed  to  set  out  his  stakes,  and  anybody  else  has  an 
interest  in  the  neighborhood,  this  third  party  may  call  upon 
him  to  mark  out  his  boundaries,  and  the  Judge  is  to  give  him 
ten  days  in  which  to  do  it.  Tlie  new  comer  is  the  one  who 
asks  stakes  {pedir  estacas).  the  one  who  is  previously  in  pos- 
session is  the  one  who  gives  stakes  {dar  estacas).  That  was  the 
position  of  two  miners.  One  man  went  upon  a  mine  and  chose 
to  remain  for  years  without  marking  out  his  stakes,  because 
the  law  always  gave  him  the  right  to  better  his  location — 
(mejorar  estacas) — to  swing  his  mine  round  and  round  until  he 
got  it  in  the  most  eligible  position — unless  some  one  else  inter- 
vened.   The  moment  some  one  else  wanted  to  mine  there,  he 
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applied  to  the  Judge  to  compel  the  discoverer  to  mark  out  hig 
boundaries. 

John  Smith  discovers  a  mine,  and  the  law  entitles  him  to 
three  pertenencias.  Bat  John  Smith  has  not  marked  out  his 
lines.  I  ask  him  to  mark  them  out^  as  I  wish  to  take  up  one 
adjoining.  As  discoverer  he  was  required  to  mark  out  his 
boundaries  and  set  his  stales.  Does  he  lose  his  mine  if  ho 
does  not  so  mark  it  out  ?  The  ordinance  says  that  in  that  ease 
the  Judge  shall  do  it  for  him,  and  that  he  shall  be  bound  by 
what  the  Judge  does.  He  shall  not  have  hia  choice,  but  the 
choice  of  the  Judge ;  that  is  all.  The  Judge  does  what  he 
thinks  proper,  and  the  discoverer  can  no  longer  complain  if 
the  second  discoverer  comes  and  takes  his  mine  along  side  the 
boundaries  of  his  original  mine.  A  plain,  simple,  equitable 
series  of  rules,  in  strict  accordance  with  the  simplicity  of  that 
patriarchal  people ;  for  they  are  a  patriarchal  people,  particu- 
larly in  mining  districts.  They  are  now  what  they  were  one 
hundred  years  ago,  to  a  very  great  extent. 

Of  all  the  causes  that  the  ordinances  point  out  for  forfeiture 
of  a  man's  property  in  a  mine,  there  was  one  to  which  special 
importance  was  attached.  The  public  did  not  care  much  about 
forms.  The  King  had  no  interest  about  particular  measures 
being  carried  out  in  relation  to  the  ownership  of  mines  beyond 
this.  They  must  be  kept  safe.  The  pillars  must  be  in  proper 
order  to  protect  the  lives  of  his  subjects ;  and  the  mines  must 
not  be  abandoned  but  worked,  for  in  that  the  Boyal  Treasury 
had  an  interest.  Uamboa  says,  the  King  has  specially  pro- 
hibited his  Viceroys  from  extending  the  term,  when  a  mine 
has  been  abandoned.  Ko  informant  can  go,  and  through  favor 
or  interest,  ask  the  Viceroy  to  let  him  abandon  the  mine  for 
more  than  four  months.  The  King  says  that  the  Viceroy  shall 
not  grant  that  favor.  Yet  even  in  that  ease,  Gamboa  says,  the 
ordinances  contain  a  penalty  which  must  be  most  strictly  con- 
strued. Therefore,  he  says  the  failure  to  work  must  extend  to 
four  continuous  months.  If  you  work  two  or  three  days,  then 
stop  three  months,  and  so  on,  the  mine  cannot  be  considered 
forfeited.  True,  you  are  evading  the  ordinances,  contravening 
public  policy,  and  not  doing  what  is  required ;  but  that  is  the 
fault  of  the  ordinances,  and  the  Judge  cannot  pronounce  for- 
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feiture,  except  under  the  terms  of  the  law.  And,  therefore, 
unless  proven  to  have  abandoned  your  mine  for  four  full  con- 
secutive months,  your  title  remains  untouched.  That  is  one  of 
the  difficulties  in  the  ordinances  pointed  out  by  Gamhoa. 
Gamboa  suggested  a  change  in  that  respect.  So  the  Ordinance 
of  1783  changed  it,  and  changed  it  to  this  effect :  That  if  a 
man  during  a  year  failed  to  work  a  mine  four  months— if  all 
the  intervals  of  failure  put  together  amounted  to  that  time — 
then  he  should  lose  his  mine.  Ho  could  not  work  a  few  days 
and  then  not  work  for  months,  but  if  all  his  intervals  of  failure 
put  together  amounted  to  four  months  in  a  year,  he  lost  his 
mine.  Under  Ganiboa's  advice,  that  was  established  as  a  cause 
for  judgment  of  forfeiture. 

I  state  these  things,  not  because  they  are  in  the  case  at  present 
before  your  Honors,  but  as  is  the  case  with  many  points  to 
■which  I'have  alluded— having  been  introduced  by  brother 
Eandolph  in  his  propositions,  I  have  seen  fit  to  make  this  in 
answer.  Brother  Eandolph  states  that  these  ordinances  were 
strictisimi  juris,  and  that  the  miner  was  treated  by  the  mining 
laws  of  Spain  with  the  utmost  rigor.  Just  as  much  as  Judge 
Hoffman  treats  seamen  in  the  Admiralty  Court  with  the  utmost 
rigor  of  the  law.  The  miner  was  the  special  favorite  of  the 
law.  He  was  considered  in  the  character  almost  of  a  ward  to 
the  King.  The  ordinances  are  full  of  provisions  giving  him 
privileges,  promising  him  nobility,  directing  the  different  Gov- 
ernors and  Viceroys  how  they  are  to  favor  him  in  all  his  busi- 
ness, and  prohibiting  them  from  allowing  any  monopolies  of 
provisions  necessary  to  him.  The  ordinances  also  prohibit  their 
paying  tlie  miner  with  provisions  and  with  clothing  instead  of 
money.  The  ordinances  thus  take  care— first,  of  the  mine 
owners,  then  of  the  mining  workmen — with  the  same  liberality 
as  the  admiralty  law  treats  sailors. 

If  your  Honor  (Judge  Hoffman)  treats  sailors  with  the  utmost 
rigor  of  the  law  under  the  admiralty  jurisdiction,  you  illustrate 
just  that  rigor  with  which  the  mining  laws  of  Spain  treated  the 
miner. 

Well,  now,  we  come  to  this  case;  all  that  I  have  said 
■hitherto  being  in  relation  to  the  mines  on  public  lands  granted 
to  miners  both  in  their  surface  and  depth.     How  was  it  with 


>yGooglc 


186 

mines  found  on  the  lands  of  private  individuals.  Was  the 
same  surface  granted  to  the  discoverer,  or  was  it  a  mere  ease- 
ment upon  that  land  that  the  miner  took  ?  The  miner  took 
the  property  in  the  land,  the  title  to  the  land,  the  title  to  the 
area,  the  title  to  the  soil,  neither  more  nor  less.  Gamboa  says 
it  over  and  over  again.  Why  quote  the  clause  ?  The  mining 
ordinances  say  it  in  so  many  words.  I  quote  the  ordinances, 
Title  6,  Art.  li,  Halleek's  Collection,  p.  228 : 

Art.  14  Any  one  may  discover  and  denounce  a  vein  or 
mine,  not  only  in  common  land,  but  also  in  the  private  lands 
of  any  individual,  provided  he  pays  for  the  land  of  which  he 
occupies  the  surface,  and  the  damage  which  immediately  en- 
sues therefrom,  according  to  the  valuation  of  the  Experts 
{PeritoB)  appointed  by  both  parties,  and  a  third  in  case  of  disa- 
greement :  the  same  being  understood  with  respect  to  him  who 
denounces  a  place  {siUo)  or  waters  for  establishing  works  and 
moving  the  machines  necessary  for  the  reduction  of  ores,  which 
are  called  Haciendas,  provided  thoy  do  not  include  more  land 
nor  use  more  water  than  may  be  necessary. 

This  is  not  an  easement,  but  a  purchase  of  the  surface  of  the 
land ;  for  the  proprietor  ia  to  be  ;paid  for  the  land  of  which  the 
miner  occupies  the  surface,  and  also  any  damages  which  may 
immediately  ensue  to  him  from  the  acquisition  and  working  of 
the  mine  which  has  been  discovered  and  denounced  in  his  land. 
The  miner  acquires  his  vein  or  mine  by  discovery  or  denounce- 
ment, but  if  this  vein  or  mine  be  in  private  land  he  acquires 
the  surface  of  that  land  by  paying  for  it  according  to  the  valu- 
ation of  experts,  if  such  valuation  be  immediately  asked  for. 
That  is  what  is  stated  in  the  ordinance  just  quoted,  and  this  is 
what  Gamboa  says.  At  page  94  of  the  original,  in  speaking  of 
mines  upon  private  lands,  he  says :  "  According  to  the  15th  of 
the  old  ordinances,  the  owner  of  the  land  (/undo),  besides  be- 
ing paid  the  damages,  was  entitled  to  be  paid  one  per  cent,  be- 
fore deducting  the  payment  to  the  treasury ;  and  this  payment 
of  one  per  cent,  was  likewise  established  by  the  ordinances  of 
Peru.  But  by  this  16th  ordinance  of  the  new  code,  nothing 
is  to  be  paid  to  the  owner  of  the  inheritance  or  land  (jiredio)  of 
the  silver  or  gold  which  is  extracted.  And  there  is  to  be  paid 
only  to  the  treasury  the  fifth,  or  the  tenth,  of  whatever  may  be 
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Then  in  Sec.  5  of  the  same  Chapter  IV,  he  continues :  "  In 
consequence  of  this  liberty  and  absolute  concession  in  favor  of 
ill!  to  search  for  mines,  it  is  not  to  be  understood  that  the  Prince 
grants  them  to  the  private  owners  of  the  lands  {fimdos),  unless 
special  mention  is  made  of  them,  in  virtue  of  a  special  grant,  or 
hy  iime  immemorial.  But,  except  in  these  cases,  no  person,  of 
whatsoever  condition,  rank  or  dignity  he  may  be,  can  prevent 
their  being  searched  for  in  his  estates,  pastures,  inheritances,  or 
other  places,  for  the  Royal  power  has  made  them  common 
everywhere  in  favor  of  those  vassals  who  shall  first  discover  or 
occupy  them," 

And  now  in  Sec.  6,  he  speaks  of  the  private  owner  of  the 
surface  of  the  land  under  pastural,  agricultural  or  other  title, 
not  being  a  concession  of  mines : 

Sec.  6.  But  this  liberti^  is  to  be  understood  without  preju- 
dice to  a  third  party  in  his  same  pastures  or  inlieritances ;  be- 
cause it  is  understood  that  the  damage  which  results  is  to  be 
appraised  by  two  experts,  which  the  court  must  appoint^  and 
not  the  parties,  and  by  a  third  in  ease  of  disagreement ;  and 
that  which  they  shall  assess,  under  oath,  may,  in  default  of  pay- 
ment, be  collected  by  means  of  execution. 

He  then  proceeds  to  describe  the  manner  of  appointing  ad- 
ditional experts  in  case  those  appointed  cannot  agree,  and  says 
that  they  must  take  into  consideration  all  the  circumstances  of 
the  damage  which  results  from  the  establishment  of  mines,  and 
other  arrangements  required  for  working  them— the  digging 
and  excavation  of  the  soil,  the  building  of  houses,  erection  of 
smeltii^  furnaces,  etc.  I  ask  the  Ooiirt  to  compare  the  remarks 
of  G-araboa  with  the  Ordinances  of  1783,  on  page  228  of  Hal- 
leck's  Collection,  and  with  Lares'  Commentaries  on  "  Derecho 
Administrativo,"  p.  93. 

Your  Honors  will  see  from  these  authorities  that  the  discov- 
erer or  other  grantee  of  a  mine  has  the  right,  as  incident  to  his 
ownership  of  the  surface  of  the  land  included  within  his  mininj 
peetenencias ;  if  the  land  belongs  to  the  national  domain  lie  pays 
nothing  for  this  surface  ;  but  if  it  be  private  land,  he  can  be 
forced  to  pay  to  the  owner  the  appraised  value  of  this  surface. 
Moreover  he  has,  in  virtue  of  his  mining  concession,  certain 
easements,  servitudes  and  usufructs  in  other  lands  not  withm 
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his  mining  pertenendas,  as  a  right  of  way,  of  wator,  of  wood,  of 
pasture,  of  drainage,  etc.,  but  if  this  land  be  of  private  owner- 
ship, he  must  pay  the  owner  the  appraised  damages,  as  provid- 
ed in  the  ordinances.  In  the  one  case  the  private  land-owner 
loses  his  right  to  the  surface,  by  what  is  called  in  Spanish  law, 
forced  alienation  {enagenacion  forcado),  and  the  mine-owner  ac- 
quires the  right  to  that  surface  by  what  is  called  in  Spanish 
law,  an  onerous  title  {Hfulo  oneroso).  It  becomes  his  property. 
But  not  so  with  the  surface  upon  which  the  minor,  in  virtue 
of  his  mining  concession,  acquires  certain  easements,  as  the 
right  of  way,  wood,  water,  etc.  The  title  to  that  surface 
remains  in  the  private  land-owner,  and  the  mine-owner  must 
pay  the  appraised  amount  of  the  damages  which  result  from 
the  exercise  of  these  easements. 

Your  Honors  will  also  see  from  these  authorities  that  the  pay- 
ment which  the  mine-owner  is  required  to  make  to  the  private 
land-owner,  is  not  for  the  mineral  substances,  or  theportion  of  the 
earth's  substance  which  contains  them,  or  with  which  they  are  in- 
corporated, but  for  the  surface  of  the  land  included  within  the 
mining  pertermmas,  and  for  the  damage  which  may  immediately 
result  to  the  surface  of  the  land  upon  which  the  mine-owner 
esercises  his  easement,  or  right  of  wood,  water,  drainage,  etc. 

If  I  understand  Gamboa's  reasoning  on  this  subject,  he  says 
that  when  a  man  discovered  a  mine  on  the  ground  of  another 
person,  he  registered  it.  If  he  was  the  discoverer,  he  toot  three 
perteneneias.  But  the  surfiice  of  the  land  belongs  to  a  private 
individual.  Then  the  law  says  that  the  minor  shall  pay  that 
private  individual  for  the  piece  of  surface,  and  also  for  damages 
that  accrue  from  his  working  the  mine  and  going  on  his  land. 
Besides  that^  the  miner  was  entitled  to  denounce  other  perte- 
neneias for  putting  up  houses,  works,  fabrics,  etc.  In  other 
words,  he  had  to  buy  the  surface  of  the  land  and  pay  for  it. 
He  obtained  the  title  of  the  owner  of  the  private  property,  by 
payment  of  the  purchase  money.  But  the  payment  was  only 
required,  and  only  necessary,  if  demanded  immediately.  Other- 
wise the  land  could  be  taken  without  itv 

And  again :  Gamboa  says  that  the  judges  must  he  especially 
careful  to  avoid  appointing  receivers  in  cases  of  miners,  for  they 
almost  always  receive  the  fruits  and  defraud  the  owners. 
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The  XSII  point  of  my  digest  is,  that  in  New  Spain  the  spe- 
cial mining  judges  do  not  exist,  nor  is  the  ordinance  in.  force 
there  on  that  subject.  In  their  stead  the  ordinary  judges  must 
act — alcaldes  and  eorregidores. 

Now,  in  no  point  of  view  is  the  change  between  the  ordi- 
nances of  the  time  of  Gamboa  and  those  of  1783,  more  striking 
than  on  this  subject  of  forfeiture.  In  the  ordinances  upon  which 
Gamboa  commented,  there  were  fifteen  cases  of  forfeiture  of 
mines,  which  I  have  cited  in  my  printed  digest,  and  which  I 
will  here  read : 

1.  Art.  18.  Tor  failing  to  register  a  new  mine  already  owned 
and  worked, — Halleck,  p.  77. 

2.  Art.  20.  For  registering  a  mine  not  really  belonging  to 
him  who  registers  it — p.  78. 

3.  Art.  21.  For  registry  without  declaring  names  of  part- 
ner—p.  78. 

4.  Art.  22.  For  failure  to  dig  pita  and  fix  stakes  when  per- 
tenencias  are  defined — p.  82. 

5.  Art.  32.  For  taking  a  mine  for  another  when  the  person 
taking  it  has  no  power  of  attorney,  and  is  not  the  hired  servant 
of  that  other--p.  85. 

6.  Art.  35.  For  failing,  within  90  days  after  registry,  to  sink 
a  well  three  estados,  or  seven  varas  deep,  (unless  excused  for 
causes  stated  in  Art.  36)^ — p.  86. 

7.  Art.  37.  For  failing  to  work  the  mine  for  four  consecu- 
tive months — p.  87. 

8.  Art.  38.  For  failure  on  part  of  denouncer  to  deepen 
former  works  three  estados- — -p.  89. 

9.  Art.  42.  For  purchasing  a  mine  which  kas  not  been  sunk 
to  the  depth  of  three  estados — p.  92. 

10.  Art.  42.  For  not  registering  purchase,  or  other  change 
of  ownership— p.  93. 

11.  Art.  53.  Of  mine  and  metal;  for  smelting  in  another's 
furnace  without  permission  of  the  Administrador  of  Partido. 
—p.  100. 

12.  Art.  59.  Of  mine  and  silver ;  for  reducing  ores  otherwise 
than  with  quicksilver,  after  obtaining  license  to  reduce  them 
in  that  mode — p.  105. 

13.  Art.  67.  Of  mines ;  by  certain  ofEicers  who  are  forbidden 
to  hold  them,  and  by  those  who  participate  in  the  offense  of 
these  officers — p.  112. 

14.  Art.  68.  By  certain  salaried  persons;  for  becoming 
owners  of  mines  within  two  leagues  of  the  Partidos  where  they 

"      id— p.  112. 
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15.  Art  73.  Of  all  property,  and  ten  years'  labor  in  the 
galleys  for  purchasing  or  dealing  in  unstamped  metal— p.  114. 

All  this  was  intended  to  secure  the  King's  revenue.  Gam- 
boa  advised  one  or  two  other  cases  of  forfeiture ;  but  when  the 
new  ordinances  were  made,  they  were  made  by  a  body  of  min- 
ers in  the  City  of  Mexico,  who  framed  and  sent  them  to  the 
King,  begging  him  to  accept  them.  The  King  and  Council 
announced  them  authoritatively,  and  they  became  the  Ordi- 
nances of  1783.  Instead  of  fifteen  cases  of  forfeiture  they  left 
only  five.     I  will  read  them  from  page  10  of  my  digest : 

1.  Por  abandonment.— Title  9,  Art.  13;  Halleek,  p.  243.   , 

2.  For  failure  by  secular  ecclesiastics  to  sell  mines  belonging 
to  them,  after  a  certain  day. — Titlo  7,  Art.  2  ;  Halleek,  p.  231. 

3.  For  removing  or  impairing  the  strength  of  pillars  and 
arches  of  a  mine.— Title  9,  Art.  7 ;  Halleek,  p.  241. 

4.  For  repeated  violations  of  rules  relative  to  the  security 
and  preservation  of  mines. — Title  9,  Art.  10 ;  Halleek,  p.  142. 

5.  In  cases  of  partnership,  for  omitting  the  partner's  name  in 
the  denouncement,  or  refusing  to  contribute  for  four  months 
toward  expenses ;  in  which  eases  the  forfeiture  inures  to  ben- 
efit of  copartners.— Title  7,  Art.  6,  and  Title  11,  Art.  8  ;  Hal- 
leek, pp.  233,  254 

But  by  these  Ordinances  of  1783,  there  is  no  forfeiture  for 
irregularities  of  any  kind ;  there  is  a  careful  avoidance  of  for- 
feitures for  such  eases  from  the  beginning  to  tho  end  of  these 
ordinances.  So  far  from  forfeiture,  as  brother  Eandolph  says, 
taking  place  for  failure  to  comply  with  an//  condition  of  the 
ordinances,  they  expressly  say  that  it  is  a  failure  to  comply 
with  the  conditions  whidi  impose  ikat  penaUy. 

And  now  we  come  to  brother  Randolph's  own  individual 
translation,  of  which  he  assumes  the  responsibility.  On  pages 
26  and  27  of  his  printed  brief,  he  says  that  the  condition  of  the 
miners'  property  is,  "  thatthey  take  their  grants  under  two  con- 
ditions :  the  first,  that  they  shall  contribute  to  my  royal  treas- 
ury the  designated  part  of  the  metals ;  and  the  second,  that 
they  shall  work  and  enjoy  the  mines  in  compliance  with  the 
provisions  ofthese  ordinances,  in  suchmanner  that  they  should 
be  understood  as  lost  so  soon  as  there  should  be  any  default  in 
the  fulfillment  of  those  ordinances  whkh  regulate  that  r/iaiter."   I 
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don't  nnderstancl  this.  Wiiat  does  lie  mean  by  "  that  they  are 
to  "be  uadcrstood  as  lost  so  soon  as  there  should  be  any  default 
in  the  fulfillment  of  those  ordinances  whiclh  regulate  that  mailer"? 
What  matter?  Eegulate  the  matter  of  the  forfeiture  or  losing 
of  mines  ?  Then  we  agree.  If  that  be  the  meaning  of  his 
translation,  then  we  agree  as  to  the  meaning  of  the  original ; 
and,  although  it  is  not  a  correct  translation,  I  make  no  change 
in  it.  But  if  he  means  anytliing  else,  then  I  want  yonr  Honors 
to  look  at  the  original. 

The  mines  are  to  be  "lost  so  soon  as  there  shall  be  any  de- 
fault in  the  fulfillment  of  those  ordinances  which  regulate  tho.t 
matte}'."  Does  he  mean  the  matter  of  title?  Is  that  what  the 
ordinances  say, — ^that  the  mines  shall  be  lost  and  forfeited  for 
a  violation  of  any  of  these  ordinances,  if  proved,  or  that  they 
are  to  be  forfeited  for  a  failure  to  comply  with  an^  of  the  con- 
ditions of  these  ordinances? 

H"ow,  there  are  one  hundred  and  Odd  of  these  ordinances, 
and  but  four  or  five  of  them  pronounce  forfeiture.  I  admit 
that  a  violation  of  those  ordinances  which  pronounce  forfeiture  for 
failure  to  comply  with  their  conditions  works  forfeiture ;  pro- 
vided, always,  the  man  is  brought  before  the  Court  and  the  fact 
proven  on  him,  for  which  judgment  is  pronounced. 

Now  there  is  not  a  single  thing  in  this  title  attacked,  npon 
which  your  Honors  are  called  to  declare  it  illegal  and  iavalid, 
for  which  the  ordinances  pronounce  it  forfeited.  If  by  the 
gro^est  informahties  and  defects  in  form — not  on  the  part  of 
the  person  discovering,  but  on  the  part  of  the  Judge — a  man's 
title  was  lost  ijjso  facto,  then  if  there  was  the  slightest,  error  in 
drawing  up  the  paper,  or  if  the  Judge  forgot  to  do  something 
which  the  law  required,  the  property  would  be  forfeited.  Kow 
that  proposition  is  startling.  The  Judge  is  the  agent  of  the 
sovereign,  not  of  the  discoverer.  The  Judge  is  directed  by  liis 
sovereign,  the  law,  to  do  certain  things ;  hence  he  performs 
certain  ministerial  duties.  The  right  of  the  subject  cannot  de- 
pend on  the  Judge's  failure  to  comply  with  the  forms  prescribed, 
because  the  right  of  the  subject  is  acquired  as  soon  as  the  mine 
is  registered.  You  cannot  take  that  away  from  him ;  his  reg- 
istry does  not  become  void  because  the  Judge  did  not  draw  up 
the  act  of  possession. 
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Me.  Johnson — Suppose  he  re&scs  to  put  liim  in  possession  ? 

Mb.  Benjamin — Mr.  Jolinson  suggests,  suppose  the  Judge 
would  uot  put  him  in  possession  ?  Place  another  Judge  in  his 
stead.     A  man  cannot  so  lose  his  property. 

Is  there  any  system  of  law  where  the  defect  of  failure  of  an 
executive  officer  to  perform  certain  ministerial  duties  directed 
by  law  destroys  the  title  of  a  third  person  ?  If  there  is  any 
such  example,  I  should  like  a  citation  of  it.  There  may  be 
such,  but  none  suggests  itself  to  my  memory.  "Wliere  do  these 
ordinances  so  state  ? 

This  article,  which  brother  Kandolph  translates  in  the  man- 
ner which  I  have  pointed  out  to  the  Court,  is  translated  by  Mr. 
Halleck  with  a  felicitonsness  that  is  remarkable,  for  he  trans- 
lates every  word  literally,  and  gives  precisely  and  exactly  the 
meaning  of  the  original.  I  read  his  translation  of  Articles  2 
and  3  of  Title  V,  from  pages  222  and  223  of  his  collection : 

Art.  2.  Without  separating  them  from  my  Royal  Patrimony, 
I  grant  them  to  my  subjects  in  property  {en prop-iedad)  and 
possession,  in  such  manner  that  they  may  sell  them,  eschange 
them,  rent  them,  donate  them,  pass  them  by  will,  either  in  the 
way  of  inheritance  or  legacy,  or  in  any  other  manner  alienate 
the  right  which  in  the  mines  belongs  to  them  on  the  same 
terms  on  which  they  themselves  possess  it,  and  to  persona 
capable  of  acquiring  it. 

Art.  8.  Let  this  grant  be  understood  to  be  iipon  two  condi- 
tions :  first,  that  they  shall  contribute  to  my  Eoyal  Treasury 
the  prescribed  portion  of  metals ;  and  second,  that  they  shall 
work  and  enjoy  the  mines  complying  with  what  is  prescribed 
in  these  ordinances,  ao  that  they  shall  be  considered  forfeited 
{perdidas)  whenever  a  failure  shall  occur  in  complying  with 
those  (ordinances)  in  which  it  is  so  provided,  and  that  they  may 
be  granted  to  any  person  who  for  that  cause  may  denounce  them. 

Now  this  is  a  perfectly  literal  translation,  and  there  cannot 
be  the  slightest  doubt  of  its  correctness.  The  language  of  the 
original  Spanish  is  not  susceptible  of  any  other  meaning ;  it  is 
impossible  to  force  any  other  meaning  from  that  language. 
The  ordinance  is  as  plain  as  it  is  possible  for  language  to  make 
it.  I  defy  any  one  at  all  acquainted  with  the  Spanish  language 
to  make  anything  else  out  of  it.     You  may  change  the  words 
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of  the  translation,  but  you  cannot  change  the  meaning  unless 
you  change  and  falsify  the  meaning  of  the  original. 

Let  us  now  refer  to  Article  11  of  Title  VI  of  these  ordinances. 
It  ia  translated  on  page  227  of  Halleck's  collection : 

Art.  11.  If  any  one  denounce  a  mine  as  forfeited  (perdida) 
on  account  of  the  non-observance  of  any  of  the  ordinances 
■which  carry  this  penalty  imposed,  it  shall  be  granted  to  him, 
provided  that  any  of  the  prescribed  causes  shall  be  lawfully 
established  and  proved. 

Denounce  a  mine  as  forfeited  I  Forfeited  for  what  ?  Por 
the  non-observance  of  any  of  the  ordinances  ?  No  I  "  for  the 
non-observance  of  any  of  the  ordinances  which  carry  {or  have) 
this  penalty  imposed."  What  penalty?  The  penalty  of  for- 
feiture. And  this  is  not  all  that  is  required  :  "  Provided  that 
any  of  the  prescribed  causes  shall  be  lawfully  established." 
Any  of  what  causes  ?  Any  of  the  causes  of  forfeiture  pre- 
scribed in  the  ordinance.  To  denounce  a  mine  as  forfeited,  it 
must  be  on  account  of  the  non-observance  of  some  one  of  the 
ordinances  which  prescribe  jbrfeitare  as  the  penalty  for  such  non- 
observance,  and  this  fact  must  be  established  and  proved  law- 
fully, that  is,  in  the  manner  prescribed  in  the  laws. 

But  my  brother  Randolph  insists,  the  mining  ordinances  and 
commentators  to  the  contrary  notwithstanding,  that  the  mine- 
owner  forfeits  his  mine  by  the  non-observance  of  any  one  of  the 
ordinances,  no  matter  whether  or  not  such  ordinance  imposes 
that  penalty  for  its  non-observance ;  no  matter  whether  the 
neglect  is  his  own,  or  that  of  a  ministerial  ofQcer  of  the 
Government  over  whom  he  has  no  control ;  no  matter  how 
trivial  or  unimportant  may  be  the  provision  not  observed ;  no 
matter  whether  such  non-observance  be  proved  or  not.  Nay, 
more,  he  forfeits  and  loses  his  mine  unless  he  prove  and  estab- 
lish affirmatively,  that  all  the  formalities  and  conditions  pre- 
scribed and  imposed  both  upon  the  officers  of  the  Government 
and  upon  him,  have  been  strictly  and  literally  observed  and 
complied  with. 

Why,  may  it  please  your  Honors,  so  far  as  these  Ordinances 
of  1783  are  concerned,  a  great  many  of  their  provisions  were 
out  of  use  in  Mexico  long  before  Castillero  discovered  this 
18 
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mine.  In  proof  of  this,  I  refer  your  Honors  to  the  notes  to 
titles  I,  II  and  III  of  the  Mexican  editions  of  these  Ordinances, 
and  to  the  Mexican  editions  of  the  learned  commentaries  of 
Sala  and  Febrero.  In  the  former  you  will  perceive  mtmerous 
modifications  in  the  organization  of  the  Mining  Courts  pro- 
vided by  these  ordinances,  and  you  will  learn  from  the  two  last 
named  authorities  that  the  special  Mining  Courts  provided  in 
these  ordinances,  with  all  other  special  tribunals,  were  abolished 
in  Mexico  soon  after  the  adoption  of  the  federal  Constitution 
of  1824,  as  being  incompatible  with  the  principles  established 
by  that  instrument.  Sala  Mexicano,  Tomo  4,  p.  60,  says 
distinctly  that  the  Omsulados  or  Mercantile  Courts,  and  the 
"  Mining  Tribunals,"  were  abolished  in  Mexico  after  the  adop- 
tion of  that  Constitution,  and  that  their  jurisdiction  fell  to  the 
ordinary  Judges  (jueces  ordinarios).  The  learned  La  Pascna 
in  1834,  published  his  celebrated  work,  now  in  the  hands  of 
every  Mexican  lawyer,  calSed  "Febrero  Mexicano."  This 
wort  was  founded  upon  the  Spanish  Febrero  of  Tapia,  but  a 
large  portion  of  it  was  either  re-written  by  La  Pascua,  or  so 
changed  as  to  make  it  conform  to  the  then  existing  laws  and 
practice  in  Mexico.  That  part  relating  to  mines  is  entirely  re- 
written, and  most  essentially  changed  from  the  language  of  the 
old  Spanish  Febreros,  which  were  based  upon  the  mining  ordi- 
nances as  they  were  originally  enacted,  or  as  they  had  been 
modified  in  Spain.  But  La  Pascua  was  preparing  his  book  for 
the  use  of  Mexican  lawyers,  and  be  wished  to  give  the  law  as 
it  then  existed,  and  was  understood  in  Meyyko.  He  therefore 
gives  the  substance  of  articles  4,  5,  7  and  8,  of  Title  V  of  the 
Ordinances  of  1783,  with  important  modifications.  Instead  of 
saying,  as  in  article  4,  that  the  discoverer  shall  present  his 
writing  of  discovery  for  registry  to  the  mining  deputation  {anl£ 
la  deputadon  de  minena),  lie  says  it  shall  be  presented  to  the 
Justice  of  the  place  {aljuez  del  lugar) ;  and  instead  of  requiring 
one  of  the  deputies  to  personally  inspect  the  mine  and  give  the 
possession  {];>asara  personahmente  uno  de  hs  diputados,  etc.),  as 
in  the  original  text,  he  alters  it  so  as  to  read  that  the  Justice 
shall  do  all  this,  {pasara  personalo-nwnte  d  juez,  etc)  And  so 
throughout,  wherever  the  word  diputadon  is  used  in  the  Ordi- 
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nances  of  1783,  La  Pascua,  in  liis  "FebreroMexicano,"  substi- 
tutes the  word  ywra.   Vide  lib.  2,  tit.  l,cap.  2,  sees.  20, 21  and  22. 

This  proves  what  is  said  by  other  writers,  that  in  1834,  when 
La  Pa^ua  published  this  book,  the  jurisdietion  conferred  by 
the  ordinancea  upon  the  Deputations  of  Mining,  with  respect 
to  the  registration  and  the  giving  possession  of  mines,  were 
performed  by  the  ordinary  judicial  officer  of  the  place — el  juez 
del  lugar. 

In  another  place  (vide  Appendix  to  lib.  3,  tit.  2,  cap,  2),  he 
gives  the  organization  of  the  judiciary  of  Mexico ;  but  no  min- 
ing courts  are  mentioned  in  his  list  of  trihunales  spectales,  thus 
confirming  what  is  stated  in  the  Sala  Mesicana  by  Peita  y 
Pefla,  and  by  other  Mexican  law  writers,  that  there  were  no 
special  mining  tribunals  in  the  Eepublic  of  Mexico, 

Now,  if  it  be  true,  as  brother  Randolph  says,  that  the  old 
ordinances  were  in  force  in  their  entirety  when  this  mine  was 
registered ;  that  they  were  stnctisimi  juris ;  and  that  nullity' 
or  forfeiture  resulted  from  the  non-observance  of  any  one  of 
these  ordinances,  in  its  word  and  letter,  how  could  any  person 
acquire  a  title  to  a  mine  in  Mexico  by  discovery  or  denounce- 
ment ?  All  such  titles  were  absolute  nullities,  because  there 
were  no  "Mining  Deputations"  to  registiy  discoveries  and  de- 
nouncements, nor  were  there  any  mining  diputados  to  examine 
the  pit  and  give  the  possession. 

Again,  I  call  the  attention  of  your  Honors,  in  this  connection, 
to  what  La  Pascua  says  respecting  the  Ume  when  this  posses- 
sion is  to  be  given.  He  says  distinctly,  that  as  soon  as  the 
miner  has  dug  his  pit  the/wis  is  to  personally  inspect  his  work- 
ing and  to  put  him  in  possession,  without  waiting  for  the  ex- 
piration of  the  ninety  days;  with  the  proviso,  however,  that 
during  the  ninety  days  anybody  else  may  come  in  and  dispute 
the  possession  of  the  mine. 

This  exactly  corresponds  with  our  interpretation  of  Articles  4 
and  5  of  Title  VI,  and  is  in  direct  conflict  with  the  meaning 
which  brother  Randolph  attempts  to  force  out  of  the  plain  and 
unmistakable  language  of  the  original. 
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After  recess,  Mr.  Benjamin  continued  :  May  it  please  your 
Honors,  I  have  thus  far  discussed  the  general  principles  of  min- 
ing law,  as  applicable  to  all  mines— gold,  silver  and  other  mines, 
even  those  of  baser  metala,— rather  as  a  subject  of  curious 
judicia!  inquirv  than  as  directly  pertinent  to  the  present  case; 
because  there  was  a  special  legislation  of  Spain  for  quicksilver 
mines.  That  legislation  comes  down  to  a  much  later  period 
than  the  general  ordinances  in  relation  to  the  other  miues  of  the 
kingdom.  In  the  Ordinances  of  1783,  quicksilver  mines  are 
included ;  but  certain  special  provisions  are  made  in  regard  to 
them. 

These  are  found  in  Art.  22  of  Title  VI,  and  at  page  230  of 
Ealleck's  Collection.     They  are  in  these  words : 

I  declare  that,  although  the  free  discovery  and  denouncement 
of  mines  of  quicksilver  is  permitted,  it  must  be  on  the  express 
condition  of  giving  an  account  of  them  to  the  Viceroy  and  to 
the  sub-delegate  of  quicksilver  in  Mexico,  in  order  that  it  may 
be  considered  and  determined,  whether  such  mine  or  mines 
shall  be  worked  and  carried  on  at  the  expense  of  the  particular 
subject  who  discovered  and  denounced  them,  he  punctually 
delivering  the  quicksilver  extracted  from  them  into  the  royal 
store-houses  on  the  terms  and  price  stipulated ;  or  whether  it 
shall  be  done  at  the  expense  of  ray  Royal  Treasury,  indemni- 
fying the  party  for  it  by  some  eciultable  reward,  according  to 
the  circumstances  of  the  said  discovery  and  denouncement— 
the  whole  of  this  important  subject  being  regulated  according 
to  my  sovereign  intentions  recently  declared  on  that  subject. 

Under  this  new  legislation  in  relation  to  the  quicksilver 
mines,  it  was  found  that  the  mining  interests  of  Spain  were 
much  prejudiced;  the  discovery  and  working  of  quicksilver 
mines  being  so  impeded  by  reason  of  the  uncertainty  of  the 
rights  acquired  by  discovery,  that  no  person  went  in  search  of 
them.  People  searched  for  gold,  silver,  lead  and  copper  mines, 
for  all  other  mines  rather  than  those  of  quicksilver.  They 
were  deterred  from  searching  for  quicksilver  miues  by  the 
consideration,  that  if  they  found  such,  ,the  mine  would  not 
belong  to  them,  but  would  be  subject  to  be  taken  from  them 
by  the  King's  officers,  to  be  worked  at  the  expense  and  to  the 
profit  of  the  Koyal  Treasury. 
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The  King  wanted  quicksilver.  The  mining  interests  of  the 
colonies  required  quicksilver.  Quicksilver  was  the  very  breath 
of  life  to  the  mining  industry  of  New  Spain.  The  mines  con- 
sisted of  vast  bodies  of  ores,  not  very  rich,  but  of  very  ordinary 
quality,  which  could  be  worked  when  quicksilver  could  be 
afforded  at  a  certain  price ;  but  the  moment  quicksilver  rose 
above  that  price  the  mines  were  abandoned ;  the  Roj'al  Trea- 
sury suffered ;  the  interest  of  the  whole  kingdom  were  preju- 
diced. It  became  necessary,  therefore,  to  change  this  special 
legislation.  In  the  year  1811,  whilst  Ferdinand  was  prisoner  at 
Bayonne,  the  Cortes  assembled  at  the  Island  of  Leon  ;  a  Coun- 
cil of  Eegency  assumed  the  control  of  the  affairs  of  Spain;  au 
extraordinary  Cortes  was  invoked,  and  deputies  from  all  the 
provinces  of  Spain,  from  Mexico,  the  colonies,  and  all  parts  of 
the  Spanish  dominions,  were  present. 

One  of  the  first  things  done  by  the  Cortes,  was  to  declare 
the  prejudice  which  had  resulted  to  the  interests  of  the  king- 
dom by  reason  of  the  restriction  to  the  discovery  and  working 
of  quicksilver  mines.  And  the  Cortes  passed  a  special  law,  de- 
claring that  it  was  time  the  jurisprudence  of  Spaia  should  be 
changed  on  that  subject ;  that  thereafter  no  Viceroy  should 
manage  the  quicksilver  mines  discovered;  but  that  discoverers 
should  own  the  mines,  and  not  only  own  the  mines,  but  own 
them  en  propiedad  y  usufi-ncto,  propiedad  y  ulilidad,  in  that  full 
title  which  concentrated  within  itself  both  the  legal  title  and 
the  beneficial  interest ;  and  that  legal  and  full  ownership,  it  was 
declared,  should  be  in  them  and  their  heirs  forever.  And,  fur- 
ther, it  ifras  declared,  that  they  should  not  be  obliged  to  sell 
them,  even  to  the  crown ;  that  the  right  of  retaining  them 
should  be  absolute  in  the  mine-owners,  and  that  the  King 
should  not  force  them  to  convey  to  the  crown,  for  a  price  even, 
unless  they  chose.  This  was  to  be  as  an  incentive  to  persons 
to  search  for  quicksilver  mines. 

This  ordinance  of  the  Cortes  was  sent  to  the  Mining  Tribunal 
of  Mexico,  with  a  recommendation  from  the  Council  of  Eegency 
to  offer  large  rewards  out  of  the  Quicksilver  Mining  Fund  to 
everybody  who  would  search  for  and  find  a  mine ;  and  a  -very 
large  reward  to  the  one  who  should  find  the  best  quicksilver 
mine.    An  assurance  was  also  given,  that  it  would  belong  to 
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him ;  that  he  might  sell  it,  or  devise  it  to  whom  he  pleased  ; 
that  his  heirs,  and  those  to  come  after  him,  should  eBJoy  the 
fruits  of  the  discovery  of  their  ancestor.     That  waa  to  endure 


A  little  later,  the  Cortes  informed  the  Mining  Tribtinal  of 
Mexico— and  those  laws  are  published  in  the  Mining  Laws  of 
Mexico— that  further  rewards  were  offered ;  that  the  Council 
of  Eegency  would  ennoble  with  honorable  distinctions  those 
who  invest  capital  in  quicksilver  mines.  And  the  Council  of 
Regency,  on  the  2d  of  February,  1811,  informed  the  Tribunal 
of  Mexico,  that  the  Cortes  had  provided  for  giving  rewards  to 
discoverers  of  quicksilver. 

In  1818,  quielsilver  was  restricted  from  all  duties  whatao- 
ever,  by  express  orders  to  the  Viceroy. 

In  1822,  when  Mexico  acquired  independence,  the  first  thing 
done  was  to  decree  a  revenue  on  gold  and  silver ;  but  under 
Art.  13,  pure  quicksilver  was  to  remain  as  previously,  abso- 
lutely free  from  any  duty. 

Nothing  was  to  be  paid.  There  was  no  obligation  to  convey 
to  the  State,  even  for  a  price,  the  propiedad  y  usufi-ucto  con- 
ferred. All  this  was  done  to  incite  search  for  quicksilver 
mines. 

That  is  the  quicksilver  legislation  of  Mexico.  It  is  to  that 
we  are  to  look  for  the  purpose  of  ascertaining  the  rights  of  Cas- 
tillero  in  his  discovery. 

But  they  did  not  stop  there.  Again  and  again  Mexican  au- 
thorities incited  search  for  quicksilver  mines,  by  promises  of 
every  possible  reward  which  ingenuity  could  suggest.  At  one 
time  they  offered  a  reward  of  $25,000  each,  to  any  four  quick- 
silver miners  who  should  produce  a  certain  quantity  within  a 
year.  Then  they  offered  a  premium  of  $5  per  quintal  of  quick- 
silver; exclusively  to  owners  of  mines  in  the  Republic.  The 
importance  of  this  interest — and  its  importance  can  be  under- 
stood by  anybody  who  has  ever  traveled  throughout  that 
country  and  seen  the  mines,  and  the  way  in  which  they  are  de- 
veloped by  the  aid  of  quicksilver — was  such,  that  the  Mexican 
legislators  have  never  been  able,  apparently,  to  sufficiently 
reward  its  furtherance.  No  longer  are  any  duties  paid ;  no 
longer  does  the  State  reserve  to  itself  the  right  to  purchase. 
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owner,  for  the  owner  shall  not  he  bound  to  sell,  even  for  a 
price,  to  the  Government ;  but  he  shall  have  the  mine  for  him- 
self, without  obligation  to  sell,  and  withont  obligation  to  bring 
the  quicksilver  to  the  royal  or  state  store-bonse.  He  shall  sell 
it  for  the  best  price  be  can  get;  and  producing  proof  to  the 
Government  that  a  certain  quantity  has  been  extracted  within 
the  year,  shall  receive  $25,000.  He  shall  also  have  bis  reward 
of  $5  premium  per  quintal  produced  within  the  Republie.  ^ 

That  was  the  condition  of  Mexican  legislation  at  the  time 
Castillero  discovered  this  mine.  Well,  then,  might  he  say,  that 
if  the  mine  was  what  he  supposed  it  to  be,  his  fortune  waa 
made  I  Well,  then,  might  he  refuse  with  disdain  $30,000  or 
$40,000  offered  him  for  this  mine !  He  would  not  listen  ; 
turned  a  cold  ear  to  offers  made  for  his  discovery.  He  was 
going  home  to  Mexico ;  he  knew  the  public  feeling  in  his  coun- 
try ;  knew  what  the  President  would  do  for  him.  He  had  pre- 
viously made  a  grant  to  him  of  an  island  on  the  coast.  He 
knew  what  the  Mining  Junta  would  say  when  there  should  be 
displayed  before  their  astonished  gaae  ores  of  such  richness,  as 
according  to  his  own  report,  threw  the  ores  of  the  mine  of  Old 
Almaden  in  the  shade.  That  was  the  condition  of  Mexico 
when  Castillero  made  his  discovery. 

Yet  we  are  told  here,  that  all  he  obtained  was  a  license  to 
dig;  no  property;  no  right  to  his  mine,  but  a  mere  easement 
upo'n  the  surface  of  the  proprietor  of  the  soil.  What  says  the 
ordinance  of  the  Cortes  of  Spain  ?  See  what  is  his  title  under 
that  law ; 

Sovereign  Eesolutions  of  the  general  and  extraordinary 
Cortes,  and  of  the  Supreme  Council  of  Kegency,  conceding  the 
full  dominion  {plena  dominio)  and  acquisition  of  Mmes  of  quick- 
silver, free  trade  in  their  products  (Jrutos),  and  exemption  from 
all  kinds  of  duties;  and  offering  rewards  to  their  discoverers 
and  to  those  who  invest  their  capital  in  them ;  communicated 
to  the  Eoyal  Tribunal  of  the  important  Body  of  Mining  ot 
New  Spain. 

A  full  dominion !  phm  chminio  1 

I  will  take  the  translation  in  Halleck's  compilation,  which  I 
have  compared  and  find  correct.     I  pledge  my  little  k—'^"^- 
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of  the  Spanish  language  that  it  is  perfectly  aaanrnte.  ( Vide 
pages  138,  el  seq.)  What  is  the  communioation  of  the  Council 
of  Regency  to  the  Mining  Body  of  New  Spain.  After  the 
title  of  these  resolutions  which  I  have  just  read  to^'your  Hon- 


Under  this  date  I  notify  the  Viceroy  of  that  Kingdom,  that 
the  prerogative  of  Seigniory,  which,  from  remote  times,  the 
Exchequer  (Msco)  has  reserved  to  itself,  with  respect  to  mines 
of  Cjuicksilver,  when  it  considered  them  advantageous,  after 
having  paid  to  their  owners  their  just  value,  has  been  annulled 
hy  general  and  extraordinary  Cortes,  in  consequence  of  the 
resolution  and  manifestation  of  the  Council  of  Regency,  enact- 
ing, at  the  same  time,  that  the  said  mines  shall  be  worked 
Tinder  the  same  rules  and  ordinances  as  those  of  gold,  silver 
and  other  metals,  and  that  their  possessors  shall  preserve  their 
proprietorship  {propriedad)  and  usufruct,  and  that  in  no  case 
shall  they  be  obliged  to  transfer  them  {enagenarlas)  to  the 
State ;  giving  them  permission,  moreover,  to  sell  their  products 
(susfrutos)  to  any  one  who  will  pay  the  highest  price  for  them. 
This  measure  {providmcia)  aflrms,  in  a  manner  inviolable,  the 
ownership  {propiedad)  and  profits  {utilidad)  of  this  class  of  real 
estate  {tales  fincas),  and  dispels  the  reasonable  fears  which  pre- 
vented individuals  from  taking  them  under  their  care. 

The  zeal  of  Your  Honor  (V.  S.),  and  your  love  of  the  public 
wellfare,  must  cause  you  to  take  interest  in  promoting,  among 
those  miners,  the  search  for  and  examination  of  (cctfeo)  mines 
of  cinnabar,  to  which  there  can  be  no  more  powerful  stimulant 
than  the  offer  of  a  large  pecuniary  reward,  to  be  paid  from  the 
funds  of  that  Body,  to  the  person  who  shall  discover,  and  fully 
prove  that  he  has  discovered,  a  rich  and  abundant  mine  of 
quicksilver;  promising  also,  that  the  Council  of  Regency  will 
recompense  and  ennoble,  by  honorable  distinctions,  those  in- 
dividuals who  shall  invest  their  capital  with  evident  advantage 
to  the  said  works,  and  especially  those  who  shall  excel  in  it  by 
extraordinary  progress.  To  serve  as  an  example  to  all  of  the 
necessity  of  application  to  this  kind  of  industry,  it  will  be  of 
advantage  for  Your  Honor  to  undertake  methodically  the 
working  of  a  mine  of  quicksilver  which,  of  all  those  of  that 
Kingdom,  offers  the  best  prospect,  after  careful  and  repeated 
examinations,  and  exact  and  well  verified  reports  establishing 
a  very  simple  and  well  regulated  Administration,  so  that  the 
amounts  which  shall  be  dedicated  to  the  enterprise  may  be 
actually  expended  in  its  advancement,  and  not  in  unnecessary 
works  and  buildings,  nor  in  large  salaries,  which,  without  any 
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profit,  are  commonly  charged  to  such  speculations ;  the  accounts 
of  which  shall  be  presented,  for  examination  and  approval,  at 
each  one  of  the  general  Juntas  held,  at  the  usual  time,  by  that 
Body,  which  shall  thereupon  order  what  may  be  most  expe- 
dient for  the  management  of  the  affair  (negociacion). 

So  that  the  Mining  Tribunal  would  not  only  inform  the  Min- 
ing Body  of  Mexico,  that  for  the  future  they  would  own  the 
mines  themselves,  and  be  allowed  to  dispose  of  them  as  they 
pleased,  with  the  prospect  of  large  pecuniary  rewards,  but  the 
Council  of  Eegency  requested  the  Mining  Tribunal  to  establish 
a  model  quicksilver  mine,  that  others  might  profit  by  the  work- 
ing of  such  a  mine.  That  was  what  was  done  in  1811.  These 
ordinances  are  atill  in  force  in  Mexico.  These  decrees  are  now 
established  and  published  in  the  Mexican  ordinances  of  Mineria, 
as  part  of  the  mining  laws  of  Mexico.  They  have  never  been 
changed.  So  far  from  having  been  changed,  they  have  been 
added  to  by  farther  rewards  and  farther  incentives  for  the  dis- 
covery and  ownership  of  these  mines. 

In  1823,  the  law  of  mines  was  modified  in  Mexico,  except 
as  to  quicksilver,  which  is  again  expressly  exempted  from  all 
contributions  to  the  State  (Halleck,  p.  404), 

In  1842,  foreigners  were  allowed  to  acquire  in  property  (en 
propiedad)  mines  (including  quicksilver)  which  they  might  dis- 
cover (Halleck,  p.  427).  Foreigners  were  invited  to  come  into 
the  country  and  discover  and  work  quicksilver  mines. 

In  December,  1842,  the  Junta  de  Fomento  was  established ; 
and  its  special  attention  was  directed  to  making  regulations,  fix- 
ing the  -mode  in  which  the  working  of  quicksilver  mines  is  to 
be  supplied,  rewarded,  stimulated  and  protected  (Halleck,  p. 
487).  The  whole  legislation  of  the  nation  tended  to  that  one 
thing. 

On  the  24th  of  May,  1843,  rewards  of  $25,000  and  $5  per 
quintal,  were  offered  to  quicksilver  miners  (Halleck,  p.  453). 

In  July,  1843,  the  Junta  was  empowered  to  work,  to  supply 
and  to  protect  quicksilver;  to  search  for  such  mines,  to  exam- 
ine those  discovered,  and  to  take  partial  measures  for  effica- 
ciously encouraging  the  production  of  quicksilver  (Halleck,  p. 
455). 

Again,  in  September  1843,  a  further  decree  was  made  to 
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encourage  and  assist  the  working  of  quicksilver ;  and  researches 
were  ordered  to  be  made  through  the  whole  Eepnblic.  Com- 
missioners were  accordingly  appointed  by  the  Mining  Junta, 
and  sent  all  through  Mexico  in  search  of  mines ;  and  some 
$30,000  had  been  expended  in  a  vain  effort  to  discover  a  mine 
in  Mexico,  when  in  1845  Castillero  arrived  at  the  City  of 
Mexico,  and  said  to  the  Mining  Body:  "  What  you  have  so 
long  desired,  promises  now  to  be  speedily  accomplished.  All 
that  Humboldt  predicted  would  one  day  happen,  has  occurred, 

1  have  found  the  mine,  which  for  a  generation  all  Mexico  has 
been  seeking  for,  I  have  found  the  mine  which  all  your  Com- 
missioners who  have  been  searching  for  a  year  past  in  all  the 
Departments  of  Mexico,  have  been  unable  to  discover.  They 
have  found  for  you  simply  fractional  deposits,  which  yield  but 

2  and  2^  per  cent,  /have  found  a  vein,  of  which  the  ores 
excel  in  richness  those  of  the  ancient  roya!  mine  of  Almaden 
of  Old  Spain— the  royal  mine  which  supplies  the  gold  and 
silver  mines  of  the  world.  I  want  you  now  to  carry  into 
effect  those  powers  invested  in  you  by  law,  I  want  you  to 
carry  them  out,  in  accordance  with  the  design  for  which  you 
were  established.  What  is  that  ?  Why,  I  want  you  to  pro- 
tect my  mining  discovery.  I  want  you  to  assist  me  in  work- 
ing it,  I  do  not  want  much.  I  want  you  to  advance  me 
$5,000  to  start  my  mine.  I  will  pay  you  ba^k,  during  the 
year,  in  quicksilver,  delivered  at  Mazatlan,  at  one  dollar  per 
pound.  I  want  you  to  let  me  have  some  iron  retorts,  and  some 
empty  flasks,  which  you  have  in  the  negodacion  of  Tosco, 
which  are  not  used.  I  will  pay  you  very  fully  in  quicksilver. 
I  will  make  a  bargain  hereafter  by  which  you  may  enter  into 
the  business.  Now  I  am  in  a  hurry  to  got  back.  There  is  no 
time  for  that  now ;  bat  I  will  now  make  a  provisional  contract. 
Give  me  this  money,  these  flasks  and  retorts,  and  I  will  pay 
for  them  in  quicksilver.  I  will  give  you  the  preference  of  all 
the  quicksilver  that  comes  out  of  the  mine  for  a  certain  time, 
at  a  certain  fixed  price.  And  then,  you  must,  on  your  part, 
ask  the  President  to  ratify  the  favor  given  me  by  the  local 
Alcalde,  by  extending  my  possession  in  the  mine  to  3000 
varaa  in  all  directions  [which  of  course  be  (the  Alcalde)  had 
no  authority  to  do,  because  an  Alcalde  could  not  make  &gracia 
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of  8000  varas  of  land].  You  must  recommend  to  the  Presi- 
dent that  he  approve  that,  and  Jtlso  beg  him  to  give  me  a  grant 
of  two  leagues  of  land,  as  a  colonist,  that  I  may  cut  wood  for 
my  burnings  in  my  rednctloD  of  the  ores  to  quicksilver.  That 
ia  all  I  ask  for  my  discovery." 

The  Junta  snapped  at  these  propositions  on  the  subject. 
Here  was  something  all  Mexico  had  been  ardently  desiring  for 
generations.  The  demands  were  but  for  a  simple  advance  of 
money,  to  be  returned  in  a  single  year,  in  the  thing  which  they 
most  wanted— quicksilver ;  it  was  to  be  returned  at  the  mode- 
rate price  of  $1  per  pound,  when  it  was  then  worth  $1.80  in 
many  parts  of  the  Eepublic.  In  consideration  of  being  returned 
at  that  low  price,  no  interest  was  to  be  charged.  The  Junta 
said :  "  Although,  under  our  general  powers,  we  have  a  right 
to  make  all  these  general  contracts  in  relation  to  quicksilver, 
yet  we  will  present  your  propositions  to  the  President  of  the 
Eepublic,  instead  of  acceding  to  them  ourselves ;  and  we  agree 
to-  recommend  your  proposal  in  all  its  parts,  with  a  single  ex- 
ception— that  is,  the  grant  of  two  leagues  as  a  colonist.  That 
does  not  concern  the  Mining  Board.  That  concerns  other  De- 
partments of  the  Government  of  the  Eepublic,  and  in  relation 
to  that,  we  will  submit  your  petition  to  hig  Excellency,  without 
any  recommendation,  in  order  that  he  may  do  what  ho  thinks 
proper  on  that  subject." 

Then  they,  write  a  communication  to  the  President  of  the 
Eepublic,  explaining  the  value  of  this  discovery.  They  give 
Castillero's  propositions  in  detail;  they  speak  of  the  ratifica- 
tion wtich  he  wants  for  his  mining  possession ;  they  commit 
some  errors  in  detailing  the  actual  nature  of  those  propositions ; 
they  state,  for  instance,  that  three  thousand  varas  is  equal  to 
fifteen  pertenencias,  and  that  is  made  a  great  aifair  of  by  the 
special  counsel  for  the  Government,  as  if  it  were  not  a  very 
common  thing  for  men  in  making  calculations  to  commit  an 
error  1  It  is  not  such  a  very  remarkable  thing.  They  forget 
that  the  terms  were  "  three  thousand  varas  in  all  directions  from 
the  mouth  of  the  mine,"  which  would  make  a  square  of  six 
thousand  varas  on  each  side.  But  that  is  now  a  matter  of  littlo 
consequence. 

Where  was  the  mine?     In  the  distant  north,  hundreds  of 
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a  away  off  in  Ciilifornia ;  so  far  that  their  Commissi  oners 
did  not  penetrate  to  it.  It  was  in  "  Santa  Clara."  They  did  not 
know  where  Santa  Clara  was ;  some  called  it  a  "  Mission,"  some 
called  it  a  "Presidio;"  the  clerks  copying  the  terms  spoke  of  it 
sometimes  as  in  Upper,  sometimes  aa  in  Lower  California ;  it 
was  in  a  remote  and  distant  section  of  the  Repuhiic ;  and  if  he 
had  asked  for  three  thousand  miles,  he  would,  in  all  probability, 
have  got  it.    That  is  all  there  is  about  that. 

How  about  the  colonization  grant?  The  Junta  said  to  the 
President:  "You  know  how  to  act  in  relation  to  that  subject; 
that  concerns  another  Department." 

What  does  the  President  do  in  relation  to  that?  He  tells 
the  Minister  of  Justice,  in  whose  office  the  espediente  was : 
"  Issue  orders  to  the  Minister  of  Foreign  Kelations  to  make  this 
grant;  I  agree  to  it;  and  let  him  send  out  the  necessary  orders 
for  possession  to  the  proper  Departments."  That  is  what  the 
President  says. 

The  Minister  of  Relations  so  understands  it,  and  he  writes  to 
the  Governor  of  California  that  the  President  of  the  Republic 
had  acceded  to  the  petition  for  two  leagues  in  colonization,  and 
directs  the  Governor  to  put  the  petitioner  in  possession. 

We  are  told  to-day  that  all  this  was  done,  but  that  it  is  a 
nullity.  We  are  told  to-day,  that  the  Alcalde  did  not  mark 
out  certain  stakes.  We  are  told  to-day,  that  this  mine,  thus 
granted,  thus  possessed,  thus  vaunted  of,  by  its  discoverer,  as 
his  property  of  great  value,  was  proclaimed  to  the  Mexican 
authorities  or  Mexican  people,  and  by  them  recognized  as  Cas- 
tillero's,  even  before  the  declaration  of  war ;  but  that  notwith- 
standing all  that,  it  does  not  belong  to  him,  but  now  belongs  to 
the  Government  of  the  United  States,  by  virtue  of  a  treaty,  in 
which  that  Government  most  solemnly  pledged  its  word  in  the 
face  of  mankind,  that  every  right  of  property  belonging  to  a 
Mexican  citizen  who  did  not  live  in  Cahfornia,  would  be  re- 
spected in  the  same  manner  as  if  he  was  a  citizen  of  the  United 
States.  Not  "  fee  simples,"  not  "  perfect  titles,"  but  "  property 
of  every  hind."   See  Art.  8  of  the  Treaty  of  Guadalupe  Hidalgo. 

After  first  providing  for  the  rights  of  Mexicans  who  remain- 
ed in  California,  provision  was  made  for  those  who  live  in 
Mexico. 
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"In  the  ceded  territories,  property  of  every  kiad" — (and 
mines  are  property  of  some  kind — does  anybody  doubt  that  7 
I  should  be  sorry  to  believe  the  contrary.  I  have  taken  some 
small  interest  in  mines  myself  since  I  came  to  California,  and 
if  I  have  got  no  property  for  what  I  have  paid  my  money,  I 
shall  be  badly  off.  It  may  happen  that  the  Government  will 
turn  me  out  some  day.  But  I  have  digressed  from  my  quota- 
tion from  the  treaty) — "In  the  ceded  territories,  property  of 
every  kind,  now  belonging  to  Mexicans,  not  established  there, 
shall  be  inviolably  respected." 

But,  how  the  Government  of  the  United  States  has  invio- 
lably respected  this  private  property  of  Mexican  citizens  i 
How  the  faith  of  the  nation  has  been  duly  respected  and  pre- 
served by  the  Attorney  General  of  the  United  States  1 

He  has  come  here,  and  through  the  agency  of  the  law  singled 
out  the  only  mine  owners  who  owned  a  mine  in  California 
prior  to  the  cession,  and  called  upon  the  Court  to  turn  them 
out  of  their  property;  and  alleged  as  a  ground  for  so  doing 
that  they  were  foreigners  /  It  has  been  thundered  in  the  ears 
of  the  Court,  it  has  been  proclaimed  to  the  American  people — 
the  Attorney  General  of  the  United  States  has  not  been 
ashamed  to  proclaim  it — that  because  these  mines  belong  to 
foreigners — I  say,  that  in  the  administration  of  public  justice, 
the  man  whose  ofiice  imposes  on  him  the  special  duty  of  seeing 
that  the  laws  are  observed— and  what  higher  or  holier  law 
than  the  treaties  that  our  Government  has  made  with  foreign 
nations — this  man  has  not  been  ashamed  to  proclaim  that  he 
will  endeavor  to  oust  these  claimants,  hecaitse  they  are  foreigners! 
Where  may  he  find  a  higher  or  holier  law  than  this  Treaty, 
as  regards  the  duties  of  his  office  ?  This  Treaty  is  the  supreme 
law  of  the  land.  If  made  in  accordance  with  the  provisions 
of  the  Constitution — and  none  here  dispute  that — it  is  the  su- 
preme law  of  the  land,  And  this  supreme  law  of  the  land  says 
that  these  men's  rights  of  property  shall  be  inviolably  respect- 
ed; whereupon  they  are  turned  out.  "The  present  owners, 
the  heirs  of  these,  and  all  Mexicans  who  may  hereafter  acquire 
said  property  by  contract,  shall  enjoy  with  respect  to  it  guar- 
anties as  ample  as  if  the  same  belonged  to  citizens  of  the 
United  States."     Then  why  denounce  the  foreigners?     Does 
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tlic  law  denounce  tliem?  If  the  law  does  not,  wlij  does  tlie 
minister  of  the  law  denounce  them  ?  His  rights  and  duties  are 
commensurate  with  the  law  which  he  is  placed  in  power  to 
observe  and  enforce. 

Now,  we  have  this  valuable  property  under  the  Mexican 
law.  We  have  it  by  virtue  of  Mexican  laws,  usages  and  cus- 
toms. Your  Honors  are  told  by  the  law -giver,  that  if  we  have 
this  property  under  Mexican  laws,  usages  and  customs,  and 
make  claim  to  it  before  you,  proving  these  laws,  usages  and 
customs,  and  that  our  title  is  in  conformity  therewith,  then  you 
shall  declare  the  validity  of  that  title,  whatever  the  nature  of 
the  right  may  be.  You  may  say,  if  you  please, — I  think  if  you 
say  so,  you  will  err, — that  this  mining  title  is  a  mere  license  to 
dig.     But  if  that  is  so,  we  then  say,  confirm  that. 

You  may  say,  that  he  (Oastillero)  is  a  mere  tenant  at  will  of 
the  Government ;  holding  the  mine  on  condition  that  he  shall 
perform  certain  services  in  it,  but  liable  to  forfeiture  if  he  fail 
so  to  do.  If  that  be  his  condition,  say  so,  and  confirm  that ; 
but  don't  turn  him  out  of  Court,  and  say  that  he  has  got  noth- 
ing. Whatever  his  claim  be,  tell  us  what  it  is ;  and  when  you 
have  so  told  us,  say  it  is  eonfijmed ;  that  it  is  valid ;  for  what- 
ever you  say  it  is;  because  you  are  to  judge  any  right  of 
property  in  land,  and  you  are  to  judge  in  conformity  with 
Mexican  laws,  usages  and  customs. 

Will  the  special  counsel  for  the  United  States  stand  up  in 
this  Court  and  say  that  any  Mexican  miner  has  no  property  at 
all?  Entire  districts  of  the  Republic  may  be  found,  in  which 
thepe  is  no  other  kind  of  property  ;  where  the  entire  land  is 
covered  by  a  mining  population,  all  holding  titles  under  mining 
laws.  What  have  (Aey  got?  Can  your  Honors  be  induced  for 
one  moment  to  sanction  the  conclusion,  that  all  that  vast,  that 
great,  that  predominant  interest  of  the  Mexican  Eepublic,  rests 
upon  no  title  whatever  ?  That,  whereas  twenty,  or  thirty  mil- 
lions of  dollars  are  annually  exported  from  Mexico,  in  silver, 
at  the  present  time,  those  who  extract  this  silver  from  those 
mines  have  no  title  at  all  ?  You  have  either  to  determine  that, 
or,  you  have  to  determine  what  that  title  is,  and  say  that  our 
title  is  the  same,  and  confirm  it  as  such.  I  say,  and  in  this  I 
believe  I  do  not  err,  that  that  title  ia  the  allodium  of  the  Com- 
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mon  Liiw,  tlie  dominium  directum  et  utile,  or  the  dommium  ple- 
num of  the  Civil  Law ;  tlie  highest  right  of  property  the  citi- 
zen can  have ;  only  subject  or  liable  to  be  taken  from  the  indi- 
vidual by  the  right  of  eminent  domain — dominio  alto — for  pub- 
lic service,  after  the  full  value  has  been  rendered. 

Now,  under  the  Civil  Law,  the  King  might  own  property. 
When  he  owned  it,  he  combined  in  hia  person  the  dominium 
eminens,  or  eminent  domain;  that  is,  the  right  of  sovereignty, 
the  domininum,  directum ;  that  is,  the  light  of  the  lord ;  and  the 
daminivm,  utile,  or  beneficial  interest,  which  was  the  nature  of 
the  interest  of  the  vassal.  All  these  were  combined  in  the 
King  when  he  owned  property.  But  the  King  could  sell  his 
property,  or  the  King  could  give  his  property  away,  whether 
belonging  to  him  by  purchase,  or  by  title  derived  from  his  pre- 
rogative as  sovereign.  He  never  could  divest  himself  of  the 
dominium  eminens,  because  that  he  held  in  trust  for  society. 
He  might  divest  himself  of  the  dominio  directo,  and  the  domi- 
nio uHl,  one  or  both,  or  give  the  dominio  uUl  alone.  That 
rested  in  his  sovereign  pleasure.  If  he  required  feudal  ser- 
vice, va^alage  or  homage,  as  a  condition  of  granting  the  property 
belonging  to  him,  he  retained  the  dominio  directo  as  well  as  the 
dominio  alto  or  inmanente,  and  conveyed  to  the  vassal  only  the 
beneficial  interest,  or  dominio  tiHl.  But,  if  he  did  not  choose 
to  reserve  any  feudal  or  vassal  service,  he  conveyed  to  the  sub- 
ject both  the  dominio  directo  and  the  dominio  util;  and  then  the 
subject  possessed  the  pkno  dominio,  the  highest  right  of  prop- 
erty known  to  the  law  in  any  organized  society.  That  I  un- 
derstand to  be  the  law  on  the  subject. 

On  the  definition  of  these  civil  law  terms,  I  will  read  pages 
13,  14,  and  15  of  my  printed  brief: 

depikition  of  the  oivjx  law  terms  "dominium  eminens," 

"dominium:  plenum,"  "dominium  directum," 

"dominium  utile." 

I.  Dominium  eminens,  or  altum,  as  Qamhoa  calls  it. 

"  All  separate  interests  of  individuals  in  property  are  held  of 


the  Government  under  this  tacit  agreement  or  imp] 

tion.     Notwithstanding  grants  to  individuals,  the  «7«mewi<&- 

main—tlie  highest  and  most  exact  idea  of  p-operty — remains  in  the 
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G-overnment,  or  in  the  aggregate  body  of  the  people  in  their 
sovereign  capacity ;  and  they  have  the  right  to  refiume  the  pos- 
session of  the  property  in  the  manner  directed  by  the  Constitu- 
tion and  the  laws  of  State."  Chancellor  Walworth,  in  Beek- 
man  v.  Saratoga  and  Schenectady  E,  E.  Co.,  8d  Page  Ch.  R.  72. 

Bowyer  calls  it  "  a  part  of  the  sovereign  anthority,  and  one 
of  the  jura  majestatts."  Bowyer'a  Universal  Pub.  Law.  pp. 
227,  372. 

Vattel,  "  the  right  which  belongs  to  society  or  the  sovereign 
of  disposing  in  case  of  necessity  and  for  the  public  safety  of  all 
the  wealth  contained  in  the  State." — Book  1,  Ch.  20,  Sec.  244. 

See  also  Cooper's  Justinian,  p.  456. 

II.  Dominium  plenum,  termed  allodium  in  the  Common  Law 
writers,  is  subordinate  only  to  the  dominium  eminens;  it  ia  the 
highest  right  of  property  m  land  that  an  individual  can  have. 
Its  two  parts  are  the  "  dominiuTit  directum!^  and  the  "  dominium 
utile."    These  two  parts  are  united  in  the  allodial  proprietor. 

"  Allodial  lands  are  enjoyed  by  the  owner,  independent  of 
any  superior  or  without  any  feudal  homage.  *  *  *  No 
lands  are  allodial,  unless  the  grantor  who  makes  them  over 
expressly  exempt  the  grantee  from  the  obligation  of  homage 
and  fealty,  and  renounce  the  rights  of  superiority  which  were 
formerly  competent  to  him  against  the  vassal  in  the  subject  of 
the  grant.  By  the  usage  of  Scotland,  no  lands  are  allodial  ex- 
cept, first,  those  of  the  King's  own  property ;  second,  the  supe- 
riorities,  which  the  sovereign,  as  the  fountain  of  feudal  rights,  re- 
serves to  hirnself  in  the  property-lands  of  his  suijeats ;  and,  third, 
churches,  churehvards,  etc." 

Erskine's  lustftute,  B.  II,  T.  3,  No.  8. 

III.  Butin  the  feud  or  fee,  these  two  parts  are  separate.  The 
dominium  directum  is  retained  by  the  lord,  and  only  the  do- 
vnind.um  utile  is  conveyed  to  the  vassal,  and  the  vassal's  estate 
takes  the  name  of  feud  or  fee. 

"Dominio  directo." — The  right  of  superiority  in  any  real 
estate,  without  ihe  right  of  the  beueflcial  ownership  (proprie- 
dad  util).  Such  is  the  ownership  of  the  proprietor  of  land 
alienated  in  fee  (feudo). — Escriclie. 

"  Dominio  ulil" — The  right  of  receiving  all  the  fruits  of  a 
thing  under  service,  or  tribute  paid  to  him  who  reserves  the 
"dominio  directo  ;"  such  is  that  of  the  vassal  in  the  land  which 
he  holds  in  fee. — Escriche. 

"  Dominio  plena." — The  right  which  one  has  in  a  thing,  to 
alienate  it  without  dependence  on  another  person,  to  enjoy  all  its 
fruite,  and  to  exclude  others  from  its  use. — Escriche. 

See  also  Escriche — Verba  "Feudo," — areciprocal  convention 
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between  the  lord  and  the  vassal,  by  which  the  former  transfers 
to  the  latter  the  "  dominio  util"  of  anythiag,  and  the  latter  ac- 
knowledges the  former  as  the  direct  owner  {como  dueno  diredo) 
and  promises  him  fidelity,  military  or  other  personal  service, 
and  sometimes  the  payment  of  some  tribute  {derecho)." 

Erakine,  in  the  Institute  of  the  Law  of  Scotland,  says : 

"The  grantor  of  the  feudal  right  is  called  the  superior, 
because  he  stands  in  a  higher  rank  than  the  grantee,  who  is 
styled  the  vassal.  *  *  *  But  our  writers,  particularly  Craig, 
have,  after  the  example  of  old  feudists,  expressed  the  interest 
retained  by  the  superior  by  ^^ dominium  directum"  or,  as  we 
translate  it^  the  superiority  ;  and  that  conferred  on  the  vassal 
by  "  dominiwm  utile"  or  the  property.  The  word  fee  is  often 
used  promiscuously  for  both. — Book  EC,  Title  3,  No.  10.  See 
also  Title  6,  No.  1. 

Dumoulin,  as  quoted  by  Both  ier,  defines  the  "  Fief"  as  being 
"henevola,  libera  eiperpetua  concessioreiimmohiUs  vel cequipoUen- 
tis,  cum  trajislatione  viilis  dominii,  proprietaieretenta  svh  Jideliiate 
et  exkiMOone  servidorum,"  and  as  translated  by  Pothier,  "  a 
gratuitous  grant  made  in  perpetuity  to  another  of  a  thing 
immovable,  or  reputed  immovable,  on  condition  of  the  gran- 
tee's rendering  faith  and  homage  and  military  service,  and  with 
reservation  of  the  direct  lordship  {seigneurie  directe.y' — Pothier ; 
Coutumes  d'Orl^ans,  see,  1. 

The  dominium  directum  is  purely  a  title  of  honor,  thus  des- 
cribed by  Pothier  :  "  The  direct  lordship  {la  seigneurie  directe) 
which  the  lord  retains  in  the  land  held  by  the  vassal  in  fee,  ia 
purely  one  of  honor,  consisting  in  theright  of  calling  himself  the 
lord,  and  of  having  himself  recognized  as  such  by  the  vassal 
who  owns  the  property," — Pothier,  sec.  2,  No.  8. 

Chancellor  Walworth,  in  the  case  above  referred  to,  defines 
this  dominium  eminens  in  our  country,  as  the  right  reserved  by 
the  people  of  the  United  States,  or  the  people  of  the  different 
States,  to  take  private  property  in  accordance  with  their  consti- 
tutions and  laws,  whenever  the  public  interest  requires  it.  He 
says:  "All  separate  interests  of  individuals  in  property  are 
held  by  the  Government,"  and  "notwithstanding  the  grant  to 
individuals,  the  eminent  domain,  the  highest  and  most  exact 
idea  of  property,  remains  in  the  Government,  or  in  the  aggre- 
gate body  of  the  people  in  their  sovereign  capacity  ;  and  they 
have  a  right  to  resume  the  possession  of  the  property  in  the 
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manner  directed  by  the  constitution  and  laws  of  the  State, 
whenever  the  public  interest  requires  it.  This  right  of 
resumption  maj  be  exercised,  not  only  where  the  safety,  but 
also  where  the  interest,  or  even  the  expediency  of  the  State  is 
concerned ;  as  where  the  land  of  the  individual  is  wanted  for  a 
road,  canal,  or  other  public  improvement," 

That  power  of  resumption  in  every  Government  like  ours 
—the  right  of  resumption  by  the  State  of  the  property  of  the 
individual — is  checked  by  constitutions.  The  right  of  an 
American  citizen  to  the  land  that  he  owns,  cannot  be  divested 
under  American  constitutions  by  any  power  in  the  State,  with- 
out adequate  indemnity  previously  paid.  But  the  constitu- 
tions might  direct  otherwise.  The  people  of  a  State  might 
declare  in  their  constitution,  that  every  man  held  his  land  as 
property,  subject  to  confiscation  without  payment  whenever 
the  interests  of  the  State  required  the  interests  of  the  individ- 
ual to  be  sacrificed.  Such,  fortunately  for  us,  has  never 
been  the  principle  adopted  in  the  constitutions  of  a  free  people. 
In  despotisms,  these  things  have  been  known ;  and  yet  history 
is  full  of  interesting  examples  of  the  most  mighty  despots  ever 
known  shrinking  from  this  invasion  of  the  rights  of  private 
property,  by  authority  of  their  title  to  the  eminent  domain. 
Don't  we  all  know  the  story  of  Frederick  the  Great  and  the 
miller  ?  how  the  King  coveted  the  miller's  possession  and  could 
not  get  it  ?  how  he  respected  his  right  ?  how  the  miller  told 
the  King,  "You  can't  have  my  property,  because  there  are 
Judges  in  your  kingdom."  So,  fellow  despots  have  shrunk 
frcnn  insisting  on  thb  right  of  eminent  domain,  without  making 
indemnification  for  despoiling  the  subject  of  his  property. 

But,  after  that,  comes  the  dominium  plenum.  I  do  not  know 
as  I  have  ever  seen  anywhere  a  better  definition  of  it  than  in 
Erekine's  Institute.  I  will  not  detain  your  Honors  by  reading 
the  whole  passage,  but  here  and  there  a  sentence,  leaving  you 
to  inspect  the  authority  on  which  we  rely. 

[Mr.  Benjamin  here  read  extracts  from  Erskine's  Institute  of 
the  Law  of  Scotland,  Book  2,  Title  3,  sees.  8,  9  and  10 ;  and 
then  continued.] 
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According  to  this  author,  both  the  dominium  directum  and 
utdl  are  in  the  civil  law  termed  the  "fee" ;  "the  word  iee  is 
often  used  promiscuously  for  hoth," 

And  Pothier,  who,  I  think,  may  with  propriety  be  styled 
the  greatest  civilian  of  modern  times — I  know  no  man  who  can 
dispute  the  title  with  him — gives  us  in  theCoutumesd'Orl^ans, 
Sec.  1,  his  definition  of  "  Fief."  He  says  that  it  is  "a  gratui- 
tous grant  made  in  perpetuity  to  another  of  a  thing  immovable 
or  reputed  immovable,  on  condition  of  the  grantee's  rendering 
faith  and  homage  and  military  service,  and  with  reservation  of 
the  direct  lordship  {selgneurie  directey  I  think  I  have  trans- 
lated it  word  for  word. 

Well,  now,  what  is  the  dominium  directum  that  the  lord  re- 
serves when  he  tranafera  the  dominium  utile  to  the  vassal? 
Brother  Randolph,  in  his  printed  brief,  has  translated  this  do- 
mimum  utile,  ovduminto  util,  by  the  word  usufruct,  and  dominio 
directo  by  the  word  property.  But  that  is  not  a  correct  render- 
ing, for  the  words  of  the  translation  do  not  convey  the  same 
meaning  as  the  words  translated. 

Pothier  aays,  (Sec.  2,  No.  8),  in  inquiring  into  the  nature  of 
thig  dominium  directum,  that  the  lord  retains  when  he  transfers 
to  the  vassal  the  dominium  utile:  "  The  direct  lordship  which 
the  lord  retains  in  the  land  held  by  the  vassal  in  fee,  is  purely 
one  of  honor,  consisting  in  the  right  of  calling  himself  the  lord, 
and  of  having  himself  recognized  as  saeh  by  the  vaasal  who 
owns  the  property."  He  has  no  right  of  property  in  it—only 
the  right  to  be  called,  my  lord.  That  may  be  valuable  in 
monarchical  governments— in  Old  Spain,  England,  or  France — 
but  when  Mexico  declared  her  independence  of  her  sovereign 
and  established  herself  into  a  Democratic  Eepublic,  all  these 
lordships  disappeared,  and  the  ownership  direct  and  ownership 
beneficial  became  centered  in  the  same  individual,  who  held 
the  pknum  dominium,  or  the  allodial  title  of  the  common  law, — 
a  title  higher  than  the  old  fee,  because  the  discoverer  of  a 
quicksilver  mine  owed  allegiance  to  none;  higher  than  titles 
to  mines  of  gold  and  silver — for  it  was  free  from  taxation ; 
higher  than  any  other  kind  of  property — for  the  State  could 
not  force  you  to  sell  it  for  a  price ;  higher  than  anything  else 
in  the  Eepublic  of  Mexico — for  the  State  gave  you  a  premium 
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for  owning  and  working  it,  and  paid  you  for  taking  possession 
of  it  as  owner.  Sucli  was  your  property  under  Mexican  laws, 
in  mines  of  quicksilver.  And  yet  it  is  that  peculiarly  favored 
species  of  property,  which,  we  are  told,  is  held  at  the  pleasure 
of  the  sovereign,  and  confiscated  for  any  and  every  failure  to 
comply  with  the  slightest  prescription  of  the  ordinances  I 

Now,  may  it  please  your  Honors,  the  description  which  I 
have  given  of  the  miner's  title  to  his  mine,  I  helieve  to  be  the 
true  expose  of  the  mining  laws  of  Mexico.  If  I  have  over- 
painted  it,  I  have  done  so  unconsciously.  It  is  the  first  duty 
of  every  advocate,  in  the  Court  in  which  he  practices,  to  aid 
tke  Judges  in  understanding  what  he  believes  to  be  the  law.  I 
have  done  so  candidly.  If  I  am  mistaken  in  my  views,  there 
Bits  the  man  (pointing  to  Mr.  Randolph)  who  will  put  me  right. 
Anything  said  which  is  open  to  cavil  or  correction  will  be  re- 
viewed by  him ;  let  him  put  me  straight,  and  let  your  Honors 
decide  between  us,  as  to  who  has  most  correctly  stated  the  law, 
after  you  shall  have  examined  the  authorities. 

Now,  we  are  told— taking  some  of  the  minor  points  in  this 
case— that  our  titles  are  worthless,  because  the  Alcalde  had  no 
power  to  receive  the  registry  of  this  mine.  I,  in  deference  to 
my  brother  Randolph,  treat  some  of  these  points,  although  I  do 
not  consider  them  of  the  slightest  consequence  in  this  case. 

I  do  not  consider  it  of  the  slightest  importance  whether  any- 
thing was  done,  or  what  was  done  in  California.  Holding,  as 
I  do,  that  the  President  of  the  Republic,  the  then  Constitutional 
President  of  the  Republic,  had  full  and  plenary  power  to  dis- 
pose of  mines  and  lands  in  California,  under  a  general  admm- 
istrative  authority,  I  think  it  is  a  matter  of  little  consequence 
bere  how  regular  or  irregular  his  (the  Alcalde's)  proceedings 
may  have  been.  But  I  hold  them  to  have  been  regnlar,  legal 
and  valid. 

Now,  what  were  the  powers  of  an  Alcalde  in  California? 
Your  Honors  have  had  that  question  before  you  often  enough. 
I  believe  it  has  been  universally  admitted,  that  they  had  juris- 
diction in  the  first  instance  of  almost  all  civil  cases.  I  under- 
stand that  your  Honors  hold,  that  they  had  the  same  jurisdic- 
tion as  Judges  of  First  Instance ;  I  know  the  Supreme  Court  of 
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California  has  held  tliat  they  had  such  original  jurisdiction. 
The  books  are  fall  of  decided  cases  on  the  subject. 

But,  in  relation  to  the  denouncement  and  registry  of  mines, 
I  mean  to  inquire  not  what  the  written  law  was,  but  rather 
what  were  the  usages  and  customs  of  Mexico,  because  these 
latter  are  to  govern  the  Court  in  this  case.  They  are  to  govern 
the  Court  by  virtue  of  the  express  text  of  the  law.  They  are 
to  govern  the  Court  hy  virtue  of  the  deciaiou  of  his  Honor 
Judge  McAllister,  in  the  ease  of  Adams  v.  De  Cook  et  al, 
confirmed  at  the  last  session  of  the  Supreme  Court  of  the  United 
States,  and  reported  in  23  Howard— which  number  may  be 
here  to-night  in  the  Uncle  Sam.  We  are  looking  for  it  on 
every  steamer. 

What  were  the  laws  and  the  usages  of  Mexico?  what  its 
customs  in  relation  to  the  denouncement  of  mines?  What 
have  we  in  the  record  ?  We  have  the  depositions  of  Danglada, 
Brodie,  De  Leon,  Villagas  and  others. 

Then  we  have  four  denouncements,  produced  here  by  the 
Giovernment  itself,  all  made  before  an  Alcalde.  They  are  put 
in  here  as  evidence  by  the  Government.  We  have  four  de- 
nouncements of  mines,  made  before  the  nearest  Alcalde  two 
years  afierward,  offered  in  evidence  by  us.  We  have  the 
certificate  of  the  Chief  of  the  Mining  Tribunal  of  Oajaca,  to  be 
found  in  the  record  on  page  3046 : 

The  citizen  Licentiate  Francisco  S.  de  Enciso,  matriculated 
Miner  and  President  of  the  Territorial  Mining  Deputation  of 
the  State  of  Oajaca 

Mb.  Randolph— If  the  Court  please,  I  object  to  this.  There 
is  no  evidence  that  this  man  ever  said  any  such  thing.  It  is 
no  evidence,  if  he  did,  that  it  is  true,  because  it  is  an  unsworn 
ex  parte  statement  of  a  thing.  It  is  utterly  irrelevant  to  the 
issue, 

Mb.  Benjastin— I  suppose  that  if  Enciso  had  written  a 
book,  then,  we  could  have  quoted  it  as  authority.  Of  course, 
if  Enciso  had  put  that  in,  it  would  be  aathority.  The  gentle- 
man quotes  Alaman's  History  as  authority.  But  we  have 
better  authority  than  this.     The  Government  has  furnished  us 
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with  it.  The  Grovernment  has  furnished  us  out  of  its  own 
archivep,  by  the  communications  of  its  own  officers  to  it,  at  a 
date  prior  to  the  conquest,  the  proof  that  such  was  the  custom 
of  Mexico. 

Pages  2670-71  of  the  Transcript— Larkin's  Letter  to  Mr. 
Buchanan,  then  Secretary  of  State.  On  the  4th  of  May,  1846, 
before  the  war  broke  out,  Mr.  Larkin  communicated  to  our 
Government  the  fact  that  anch  was  the  custom  of  Mexico : 

By  the  laws  and  customs  of  Mexico  respecting  mining, 
every  person  or  company,  foreign  or  native,  can  present  them- 
selves to  the  nearest  authorities  and  denounce  any  unworked 
mine;  the  authorities  will  then,  after  the  proper  formalities, 
put  the  denouncer  in  possession  of  a  certain  part  of  it,  or  all, 
which  is,  I  believe,  according  to  its  extent ;  the  possessor  must 
thereafter  occupy  and  work  his  mine,  etc. 

Then,  the  custom  of  Mexico,  as  known  to  our  Consul,  and 
certified  to  our  Government  before  the  declaration  of  war,  au- 
thorized any  man  to  denounce  a  mine  before  the  nearest 
authority ;  and  that  authority  put  him  in  possession  as  owner. 
Larkin  reports  that,  in  another  letter,  at  page  2674  of  the 
Transcript. 

But,  may  it  please  your  Honors,  what  better  or  higher  proof 
do  we  want  than  the  action  of  the  Government,  so  declaring  in 
California,  through  the  Governor  of  California,  during  the  war  ? 

The  Governor  of  California,  appointed  by  the  President  of 
the  United  States,  in  his  capacity  as  chief  of  the  army  of  occu- 
pation, exercising  full  powers  over  the  conquered  territory, 
acted  legally  and  constitutionally  in  his  official  position,  accord- 
ing to  decisions  of  the  Supreme  Court  of  the  United  States. 
Gov.  Mason  issued  his  proclamation  recognizing  that  custom, 
and  on  the  12th  of  February,  1848,  declared  that  thencefor- 
ward he  abrogated  it.     See  Ex,  Doc,  No.  17,  page  476 : 

From  and  after  this  date,  the  Mexican  laws  and  customs  now 
prevailing  in  California,  relative  to  the  "denouncement"  of 
mines,  are  hereby  abolished. 

Now,  if  anybody  can  find  me  any  other  denouutiement  of  a 
mine  in  California  than  a  denouncement  before  an  Alcalde,  I 
will  enter  into  the  question  as  to  what  was  the  jurisdiction  of 
Alcaldes  in  regard  to  mines. 
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But  vour  Honors  have  judicial  cognizance  of  this  matter; 
and  I  am  perhaps  not  hazarding  too  much  in  saying  that  no 
person  in  California  has  any  knowledge  of  a  mine  in  California 
denounced  before  any  other  authority.  There  are  none  others 
in  this  case;  and  there  are  a  large  number  presented  here. 

Governor  Mason  continues : 

The  legality  of  the  denouncements  which  have  taken  place, 
and  the  possession  obtained  nnder  them  since  the  occupation  of 
the  country  by  the  United  States  forces,  are  questions  which 
will  be  disposed  of  by  the  American  Government  after  a  defini- 
tive treaty  of  peace. 

And  those  that  were  before  the  occupation — what  is  to  be 
done  with  them  ? 

Me.  Justice  Hoffman — How  many  were  there  before  that? 

Mr.  Benjamin— -The  Government  has  introduced  four  in  the 
immediate  neighborhood  of  this  mine. 

As  soon  as  Castillero  discovered  his  mine,  the  whole  country 
round  about  there  was  covered  by  people  engaged  in  denounc- 
ing mines.  The  Government  has  brought  in  four  of  those. 
Those  which  we  brought  in  were  made  after  the  war,  in  1848, 
but  before  Governor  Mason's  proclamation,  which  was  dated  at 
Monterey  on  the  12th  day  of  February,  A.  D.  1848. 

At  page  492  (Ex.  Doc,  No,  17),  in  a  contest  between  parties 
for  the  possession  of  a  mine,  he  (Mason)  statesjo  the  Alcalde 
of  Sao  Jos^,  that  a  person  who  actually  and  fully  denounced  a 
mine  before  the  12th  of  February,  is  entitled  to  it;  but  the 
donounoement  must  have  been  foil,  complete  and  in  good  faith 
before  that  date.  He  orders  the  Alcalde  to  give  possession  to 
a  man  who  made  a  fair  denouncement  of  a  mine  before  the  12th 
of  February,  1848.     This  letter  is  on  the  9th  of  March,  1848. 

So  we  find  the  Government  of  the  Uaited  States,  by  its  mili- 
tary authority  in  possession  of  the  conquered  country,  exereis- 
ing  legal  powers  under  the  laws  of  the  United  States— so  de- 
termined by  the  Supreme  Court  of  the  United  States— not  only 
recognizing  the  California  laws  and  customs  relative  to  mines 
and  their  denouncement  prior  to  the  occupation,  but  informing 
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the  inhabitants  that  up  to  tlie  date  of  the  proclamation  by  the 
Governor  (February  ISth,  1848),  every  denouncement  made 
in  good  faith  should  entitle  the  claimant  to  his  mine.  From 
that  date  forward  he  abrogated  the  preexisting  law — a  law 
which  continued  to  exist  as  a  matter  of  course,  under  the  law 
of  nations,  until  abrogated  by  the  conqueror. 

And  now,  what  question  remains  in  regard  to  all  this  matter 
about  the  powers  of  an  Alcalde  ? 

Are  you  going  to  search  through  the  mining  laws  of  1783, 
in  order  to  ascertain  whether  they  specially  invest  tlie  Alcalde 
with  power  to  receive  and  register  discoveries  and  denounce- 
ments of  mines  ?  Was  not  that  attempted  in  the  case  of  the 
Will  of  Grimes  tried  before  your  Honors?  {Adams  v.  DeCook, 
1  McAllister,  pp.  253  eiseg.) 

Did  not  I  try  in  the  Supreme  Court  of  the  United  States,  to 
set  aside  the  will  on  the  ground  that  it  was  contrary  to  the  old 
laws  of  Spain?  Did  not  ray  brother  Johnson  make  himself 
disagreeable  enough  to  beat  me  on  that  point?  He  is  always 
doing  it,  I  have  complained  to  him  again  and  again,  and  re- 
peatedly about  it. 

Mr.  Johnson — I  shan't  beat  you  in  this  case. 

Me,  Benjamin — I  proved  by  the  written  law  of  Spain  that 
the  will  was  bad.  He  (JohusonJ  proved  that  by  the  usages 
and  customs  of  California  it  was  good.  The  Judges  of  the  Su- 
preme Court  said,  with  his  Honor  the  Circuit  Court  Judge 
(McAllister),  that  those  usages  and  customs  were  good ;  and 
I  lost  a  contingent  fee  and  my  case,  and  everything  else.  What 
my  brother  Johnson  got,  I  don't  know.  I  don't  think  he  got 
enough  for  gaining  that  case,  for  it  was  a  very  hard  one  to 
gain. 

Still,  there  is  a  law,  as  decided  by  the  highest  judicial  au- 
thority. Now  what  have  we  got  to  do  with  the  mining  laws 
of  Spain  of  1783,  when  the  record  is  full  of  California  usage, 
and  that  usage  recognized  by  the  officers  of  the  California  Grov- 
emment,  down  to  the  12th  of  February,  1848  ?  So  much  for 
the  question  as  to  the  power  of  an  Alcalde  to  receive  and  reg- 
ister a  discovory  or  denouncement.     It  is  a  question  not  so 


>yGooglc 


21V 

much  depending  on  written  law.  If  it  depended  on  tliat^  I 
think  I  could  satisfy  your  Honors ;  but  it  is  unnecessary,  for 
on  the  authority  of  Adams  v.  De  Cook,  this  question  must  he 
taken  as  decided  (1  McAllister's  Eeports,  page  260). 

But,  may  it  please  your  Honors,  why,  after  all,  should  we 
he  troubling  ourselves  in  relation  to  the  local  proceedings  in 
California?  California  was  not  a  State.  California  had  no 
independent  sovereignty.  California  depended  on  the  Central 
Government  of  Mexico.  The  President  of  Mexico  was  vested 
by  the  laws  of  Mexico  and  the  Constitution  of  Mexico  with 
the  right  of  providing  as  he  pleased  for  the  colonization  of  the 
territories  of  the  Republic. 

One  of  the  ordinary  exercises'of  the  administration  of  power 
by  the  ordinary  Constitutional  Presidents  of  Mexico,  was  to 
make  grants  in  colonization  in  territories.  They  permitted, 
and  even  directed,  the  Governors  of  territories  to  make  small 
grants ;  but  they  specially  ordered  them  to  make  no  large 
grants,  no  empresario  grants,  even  with  the  advice  of  the  Legis- 
lative Assembly,  without  sending  them  on  to  the  President  for 
his  approval.  He  held  the  supreme  power  on  that  subject 
under  the  laws  and  the  Constitution  of  Mexico.  He  made 
partial  delegation  of  his  power  to  the  local  authorities — the 
power  which  delegates  can  of  course  withdraw  the  delegation. 
The  source  of  power  can  divert  the  stream.  The  President  has 
the  right,  either  himself  in  person,  or  through  other  agencies,  to 
exercise  the  powers  conferred  on  him  by  the  laws,  and  especially 
by  the  Colonization  Law  of  1824,  which,  under  the  Eegulationa 
of  1828,-  he  determined  should  be  exercised  to  a  certain  extent 
by  the  Governors  of  California  and  the  local  Legislative  As- 
sembly ;  and  in  support  of  this  proposition,  we  have  cited  to 
your  Honors  a.  long  series  of  decrees  by  Mexican  Presidents, 
Constitutional  Presidents,  and  Extra-Constitutional  Presidents, 
Revolutionary  Presidents,  Military  Presidents,  and  Civil  Presi- 
dents, Judges  of  the  Supreme  Court,  in  the  exercise  of  execu- 
tive power,  and  Chiefs  who  have  for  the  moment  taken  the 
Executive  Chair — every  possible  variation  of  executive  power 
that  the  many-phased  history  of  Mexico  presents.  Every  one 
of  these  Executives  has  exercised,  unquestioned,  the  power  to 
grant  lands  in  the  territories,  and  the  power  to  give  mining 
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concessions,  even  in  the  States.  We  read  to  your  Honors  tlie 
other  day  mining  concessions  made  by  tiie  President  of  Mexico 
to  the  States  of  the  Confederacy.  Has  anybody  ever  denied  in 
Mexico — was  any  instance  to  be  found— or  can  one  be  cited — 
where  the  acta  of  the  Constitutional  President  of  Mexico  nnder 
such  circumstances  have  been  questioned  or  disputed? 

But  if  you  leave  aside  that  constitutional  power,  and  inquire 
into  the  power  exercised  by  those  men,  who,  sword  in  hand, 
fell  on  the  authorities  for  tlic  time  being,  wrested  from  them 
the  keys  of  the  liepublic,  and  assumed  the  Executive  chair  by 
strength  of  their  own  will  and  arms, — where  do  you  find  a 
limitation  on  them  ?  Is  no  grant  in  Mexico  good  unless  made 
by  the  Legislature?  Then  there  can  be  no  good  grant  in 
Mexico,  and  there  has  been  none  there  for  years  and  years 
gone  by :  for  no  Congress  has  sat  in  Mexico  since  Comonfort's 
time.  Prior  to  that,  year  after  year  President  succeeded  Presi- 
dent and  Government  succeeded  Government,  almost  like  the 
shifting  of  kaleidoscope.  Has  nobody  ever  heard  of  grants 
being  made  by  the  Executive  for  the  time  being  ? 

The  Executive  of  Mexico,  with  the  powers  of  a  dictator, 
brother  Randolph  says,  had  no  power  to  make  a  grant  of  two 
leagues  of  land  in  California  1  A  man  of  extraordinary  powers, 
who  acquired  the  Presidential  Chair  by  revolution,  and  held  it 
by  the  sword,  with  the  army  at  his  back,  had  no  power  to 
confirm  mining  possessions  made  by  an  Alcalde  in  a  remote 
province  of  the  Republic !  Well,  now,  there  is  something  that 
suggests  itself  instantly  to  one's  mind  on  this  matter.  What 
title  does  the  Government  of  the  United  States  hold  to  the 
lands  and  mines  of  Arizona?  Does  it  lie  in  the  mouth  of  the 
Government  of  the  United  States  to  say  that  the  President  ^j-o 
tera.  of  Mexico  had  no  power  to  grant  away  the  mines  and  the 
soil?  I  never  heard  that  we  had  any  title  to  Arizona,  except 
the  one  that  came  from  General  Santa  Anna.  Yet,  I  have 
never  heard  a  question  raised  in  this  Republic  as  to  the  validity 
of  our  title  to  the  land  comprised  in  that  territory.  But  yet 
that  was  no  grant  of  a  little  mine;  no  grant  of  two  square 
leagues  on  the  summit  of  the  top  of  a  mountain.  It  never  has 
been  ratified  by  any  Mexican  Congress.  It  never  has  been 
passed  upon  by  any  other  power  than  the  will  of  the  Dictator 
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who  consummated  the  act  by  which  his  country  was  dismem- 
bered. And  yet,  this  very  Government  of  the  United  States, 
that  accepts  the  transfer  of  entire  districts  of  territory,  with  all 
their  ungranted  mines — and  they  are  included — from  a  Mexi- 
can Dictator,  stands  np  here,  and  by  its  special  counsel  denies 
his  (the  Dictator's)  power  to  give  two  leagues  of  land  in  one  of 
his  territories;  denies  his  power  to  extend  special  favors  under 
the  mining  ordinances  of  his  Government  1 

And,  observe  you,  these  mining  ordinances  provide  express- 
ly that  the  Executive  shall  give  special  favors  in  cases  of  extra- 
ordinary merit— even  when  the  law  is  in  force ;  those  extra- 
ordinary favors,  being  grants  given  in  such  cases,  were  given 
under  the  law,  not  in  violation  of  it.  The  law  says  that  the 
Alcalde  may  put  a  person  in  possession  of  a  certain  quantity 
of  land.  The  Alcalde  could  not  go  beyond  the  law.  The  very 
same  law  said,  that  under  those  provisions  the  Alcalde  could  not 
go  beyond  a  certain  number  o^  pertenencias ;  but  it  also  said, 
that  the  Chief  Executive  might  give  any  number  of  pertenencias 
to  a  person  who  undertook  any  considerable  enterprise  in- 
volving a  large  outlay.  And  the  law  further  provided,  that 
the  Executive  should  give  special  rewards  to  such  miners. 

Yet  we  are  told  that  the  King  of  Spain  had  a  right  to  do  in 
the  provinces  of  New  Spain  what  the  Chief  Executive  of  the 
Nation  had  not  a  right  to  do  after  its  independence  had  been 
acquired.  Now,  something  more  than  mere  assertions  is 
required  to  establish  this.  I  have  yet  to  hear  any  good  au- 
thority on  that  subject.  I  heard  my  brother  Randolph  say 
that  [this  Dictator  (Paredes)  had  no  such  power.  The  only 
argument  I  have  heard  on  the  subject,  is  this — I  trust  that  I 
shall  not  misrepresent  it.  It  is,  that  every  revolutionary  Presi- 
dent in  Mexico,  in  order  to  get  into  power,  promises  and  pro- 
claims to  the  Nation  all  that  he  is  and  is  not  going  to  do. 
This,  he  calls  his  plan  of  government ;  and  after  he  gets  into 
power,  this  plan  serves  as  a  Constitution  which  he  cannot  vio- 
late ! 

According  to  that,  Napoleon  had  no  power  in  France,  and  all 
his  acte  were  void,  because  he  had  positively  sworn  before  the 
nation  to  preserve  the  Kepnblie.  Now,  at  the  moment  he  be- 
came Emperor,  in  violation  of  that  oath,  all  his  decrees  were 


>yGooglc 


220 

null  and  void,  because  he  had  published  a  plan  by  which  he 
proclaimed  that  he  was  going  to  be  President  of  a  Eepiiblic,  and 
nothing  else.  Is  a  usurper  and  dictator  limited  by  previous 
promises  in  regard  to  the  extent  of  his  power  ?  "We  are  not 
now  speaking  of  right.  We  are  speaking  of  the  exercise  of 
power.  And  to  tiilk  to  us  of  a  iLsurper,  or  a  military  chieftain, 
not  being  able  to  do  anything  beyond  what  he  promised  to  do 
when  in  search  of  power,  is  really  something  which  I  do  not 
tinderatand— when  brought  here  in  the  shape  of  an  argument 
in  this  case.  Tet  I  am  willing  to  give  ray  brother  Randolph, 
the  full  benefit  of  that  principle,  whatever  it  may  be.  And  I 
tell  him,  that  by  the  plan  of  Paredes,  it  was  specially  provided 
that  none  of  his  acts  should  ever  be  called  in  question.  That 
was  Jds  plan.  His  Ministers  might  be  held  responsible,  but  the 
acta  of  his  Government  'Hvere  atmtimeiobe  revisabk:' 

Mb-  Justice  McAllister— Not  by  any  human  tribanal. 

Mh.  Bekjamin— Perhaps  your  Honor  is  right.  Perhaps  he 
did  admit  that  they  would  be  revisable  by  some  tribunal  not 
human.  But  unless  your  Honors  are  not  a  hnman  tribunal, 
these  powers  exercised  by  Paredes  are  not  to  be  revised  by  you  I 

Kow,  so  far  as  these  powers  of  Paredes  are  concerned,  let  me 
call  your  Honors'  attention  to  the  Mexican  laws  and  decrees. 
I  do  not  mean  to  read  them ;  but  you  will  find  them  in  this 
volume  of  "Leyes  y  Dectetos,  1844-1847,"  from  pages  316  to 
394. 

The  following  are  some  of  the  laws  established  by  Paredes  : 
He  established  a  general  electoral  law,  by  virtue  of  his  own 
authority ;  he  assumed  the  authority  to  govern  the  Department ; 
violated  the  constitutional  law,  and  put  in  his  own  Governors ; 
extended  the  elective  franchise ;  organized  Courts  ;  appointed 
Ministers;  levied  taxes;  made  laws,  etc,  etc. 

Here  are  eight  or  ten  decrees  evincing  the  exercise  of  a 
most  sweeping  and  absolute  power  over  the  interests  of  the 
Republic,  unquestioned  to  the  present  hour.  They  may  have 
been  changed  and  modified  since,  but  all  that  was  done  under 
them  has  never  been  questioned  to  the  present  hour.  The  only 
thing  that  he  (Paredes)  could  not  do,  it  seems,  was  to  give  Gas- 
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tillero  two  leagues  of  land  for  his  mi ning  possession  I  That  he 
could  not  do  I  That  was  such  a  stretch  of  power  that  no  human 
being  can  imagine  that  he  could  do  it ! 

Now,  if  your  Honors  please,  I  have  closed  what  I  intended 
to  say  in  this  case,  with  the  exception  of  calling  the  attention 
of  the  Court  to  the  decision,  in  another  claim  of  Castillero,  by 
the  United  States  Supreme  Court,  on  these  powers  ;  being  the 
decision  already  read  to  your  Honors  by  brother  Peachy. 

In  this  case  the  Court,  after  holding  that  the  disposition  made 
by  the  Central  Government  in  Mexico,  authorizing  the  Gov- 
ernor and  Departmental  Assembly  of  California  to  dispose  of 
islands  on  the  coast,  could  only  be  exercised  by  them  conjointly, 
came  to  consider  the  claim  of  Castillero  to  the  island  of  Santa 
Cruz,  under  a  grant  from  the  Governor  alone,  which  grant  was 
based  on  another  special  communication  from  the  Government 
of  Mexico  to  the  Governor  and  Departmental  Assembly  of 
California,  simply  recommending  to  thcni  that  Castillero  be 
allowed  to  select  for  himself  one  of  the  islands  on  the  coast 
before  they  disposed  of  the  rest  in  accordance  with  the  previous 
instructions. 

The  grant  in  this  case,  says  the  Supreme  Court,  was  not 
made  under  the  general  authority  conferred  by  the  first  dis- 
patch exhibited  in  Oslo's  case,  but  under  another  dispatch  bear- 
ing date  at  the  City  of  Mexico,  on  the  20th  of  July,  1838, 
signed  by  the  Minister  of  the  Interior,  and  addressed  to  the 
Governor  of  California,  The  Court  then  goes  on  to  state  the 
contents  of  that  dispatch,  as  follows : 

By  the  terms  of  the  communication,  the  Governor  is  informed 
that  the  President,  regarding  the  services  rendered  by  the 
claimant  to  the  nation,  and  to  the  department,  as  worthy  of 
great  consideration  and  full  recompense,  has  directed  the  Min- 
ister to  recommend  strongly  to  the  Governor  and  to  the  De- 
partmental Assembly,  that  one  of  the  islands,  such  as  the  claim- 
■  ant  might  select,  near  where  he  ought  to  reside  with  the  troops 
under  his  command,  be  assigned  to  him,  before  they  proceed 
to  grant  and  distribute  such  lands,  under  the  general  authority 
conferred  by  the  previous  dispatch.  Beyond  question,  the 
legal  effect  of  that  second  communication  was  to  withdraw  such 
one  of  the  islands  as  should  thus  be  selected  by  the  claimant, 
from  the  operation  of  the  previous  order,  and  to  direct  that  it 
be  assigned  to  this  claimant. 
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To  accomplish  that  purpose  (the  purpose  of  this  special 
dispatch)  and  carry  into  effect  the  command  of  the  President, 
two  things  only  were  necessary  to  be  done ;  one  was  to  be 
performed  fay  tte  claimant,  and  the  other  was  a  mere  ministe- 
rial act.  It  was  the  claimant  who  was  to  make  the  selection ; 
and  if  it  was  a  proper  one,  near  the  place  where  he  was  sta- 
tioned with  hia  troops,  nothing  remained  to  be  done  hut  to 
malie  the  assignment,  as  described  in  the  dispatch.  Emanating, 
as  the  dispatch  did,  from  the  supreme  power  of  the  nation,  it 
operated  of  itself  to  adjudicate  the  title  to  the  claimant,  leaving 
no  discretion  to  be  exercised  by  the  authorities  of  the  Depart- 
ment. 

Here  we  have  a  despatch  from  the  Minister  of  the  Interior 
to  the  Governor  of  California,  saying  to  him  that  the  President 
has  directed  him,  the  Minister,  to  recommend  to  the  Governor 
and  Assembly,  that  Castillero,  on  account  of  services  ren- 
dered, have  assigned  to  him  the  one  of  the  islands  on  the 
coast  which  he  might  select;  and  the  Supreme  Court  says  that 
this  dispatch  constituted  a  perfect  title,  requiring  only  that  the 
claimant  should  make  his  selection,  and  that  the  Governor 
should  perform  the  ministerial  act  of  making  the  assignment, 
which  act  could  not  be  neglected  or  refused  by  the  Governor 
without  disobeying  the  orders  of  his  superiors  in  Mexico. 

Me,  Justice  Hoffman" — Who  rendered  the  decision  ? 

Mr.  Benjamin — Mr.  Justice  Clifford,  who  was  Minister  of 
the  United  States  to  Mexico,  and  is  familiar  with  the  history 
of  that,  country,  and  the  laws,  usages  and  customs  of  its  people. 
He  says ;  "Emanating,  as  the  dispatch  did,  from  the  supreme 
power  of  the  nation,  it  operated  of  itself  to  adjudicate  title  to  the 
claimant,  leaving  no  discretion  to  be  exercised  by  the  authori- 
ties of  the  Department,"  that  is,  of  California. 

Now  let  us  look  at  this  New  Almaden  grant  of  two  leagues. 
Here  also  is  a  special  dispatch,  dated  at  the  City  of  Mexico,, 
signed  by  the  Minister  of  the  Interior,  and  addressed  to  the 
Governor  of  California.  Jt  also  communicates  the  will  of  the 
President  with  respect  to  a  grant  of  land  to  Castillero.  It 
does  not  merely  recommend  to  the  Governor  and  Assembly 
to  assign  to  him  such  two  leagues  of  land  as  he  may  select,  for 
he  had  already  made  his  selection.     In  his  petition  he  had 
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Sescribed  the  two  leagues  which  be  -wanted— he  wanted  them 
on  his  minfag  possession,  which  the  President  confirmed  to 
him,  of  SOOO  varas  in  every  direction  from  the  month  of  his 
mine.  He  did  not,  I  say,  direct  the  Governor  to  perform  the 
ministerial  act  of  making  the  grant,  or  of  issuing  the  title 
papers,  for  the  grant  was  already  made  by  the  President,  and 
the  dispatch  itself  would  serve  as  the  documentary  evidence 
of  that  fact.  He  merely  required  the  Governor  to  put  Cas- 
tillero  into  the  possession  of  what  he,  the  President,  had  al- 
ready granted  to  him.  That  was  all  the  Governor  had  to  do. 
He  had  no  authority  to  do  anything  else,  and  he  had  no  discre- 
tion to  refuse  to  do  that. 

If  the  dispatch  of  Minister  Pesado  left  "  no  discretion  to  be 
exercised  by  the  authorities  of  the  department "  of  California, 
what  discretion  was  left  by  the  dispatch  of  the  Minister  Cas- 
tillo Lanaas  to  be  exercised  by  the  Governor,  when  it  directed 
him  to  put  Oastillero  in  possession  of  the  two  leagues  granted 
to  him  on  his  mining  possession?  Was  he,  the  Governor, 
ordered  to  exercise  any  judgment  or  any  discretion  in  this 
matter?  Was  he  allowed  to  say,  "  I  had  rather  give  him  pos- 
session in  some  other  place ;  I  prefer  that  he  select  some  other 
land,  and  then  I  will  put  him  in  possession?"  No!  "Put 
him  in  possession,"  says  the  dispatch,  "  of  the  land  which  the 
President  has  granted  him,  and  which  is  here  described.  If 
any  prior  proprietor  has  rights  to  a  part  of  the  land  here  de- 
cribed,  his  rights  will  not  be  affected  hj  this  grant  and  pos- 
session. Give  him  the  possession  as  here  directed,  and  any 
conflict  of  rights  and  boundaries  between  him  and  the  neigh- 
boring land-owners,  will  be  settled  at  the  proper  time  and  by 
the  proper  authorities.  I  give  you  no  discretion  in  this  matter ; 
you  have  only  to  obey  my  orders." 

The  Court  continues : 

Neither  the  Governor  nor  the  Assembly,  nor  both  combined, 
could  withhold  the  grant  after  a  proper  selection,  without  dis- 
obeying the  express  command  of  the  Supreme  Government. 
Nothing  therefore  remained  to  be  done  after  the  selection  by 
the  claimant,  bat  to  issue  tlie  title  papers,  and  that  was  the 
proper  duty  of  the  Governor  as  the  executive  organ  of  the 
department. 
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Now  here  in  this  New  Almadeii  case,  wo  had  not  even  a 
selection  to  be  made.  Our  selection  was  already  made— made 
in  Mexico.  There  was  nothing  here  absolutely  to  be  done, 
but  to  take  juridical  possession.  That  juridical  possession  was 
interrupted  by  the  war.  The  title  issued  before  the  war  j  but 
the  juridical  possession  was  interfered  with  by  the  war. 

Now,  does  the  interruption  of  the  juridical  possession  by  the 
war,  forfeit  the  grant?  If  it  does  not,  what  is  there  wanting 
to  our  title  to  these  two  leagues  of  land,  issued  by  the  Su- 
preme Government ;  the  land  is  designated  in  such  a  manner 
as  to  be  easily  segregated  from  the  national  domain,  the  Ordr- 
nanzas  de  Tierras  y  Aguas  furnishing  the  rales  for  laying  it  out ; 
there  was  nothing  to  be  done  but  to  run  lines  and  put  stakes 
on  the  boundaries  described. 

Am  I  at  this  day  and  hour  to  argue  to  your  Honors,  that  a 
man  has  a  good  title  to  his  land,  even  if  he  has  not  been  put 
into  formal  possession,  provided  the  granting  power  has  ordered 
possession  ?  More  especially,  is  his  a  good  title  to  land,  if  there 
has  been  a  lawful  impediment  to  his  taking  possession. 

This  man  (Castillero)  was  an  officer— an  officer  of  the  army— 
an  "  officer  of  the  permanent  cavalry,"  as  he  is  aneeringly  styled 
by  the  special  counsel  for  the  Government.  He  was  bound 
after  the  war  broke  out  to  defend  his  Government. 

Could  his  Government,  if  California  had  remained  a  province 
of  Mexico,  have  urged  against  him  as  a  reason  for  forfeiting  his 
mine,  that  he  had  served  his  country  in  the  camp  instead  of 
in  person  taking  possession  of  these  two  sitios  ?  But,  if  that 
grant  was  binding  on  the  conscience  of  Mexico,  tenfold  is  it 
binding  on  the  good  faith  and  honor  of  the  American  people. 
If  the  obligation  Mexico  was  called  upon  to  respect,  implied  a 
promise,  we  have  pledged  its  fulfillment  here  in  the  face  of  the 
civilized  world.  We  have  published  it  to  Mexico ;  we  have 
published  it  to  the  world.  We  have  bound  ourselves,  hand 
and  foot,  that  every  right  of  property  shall  be  respected ;  and 
the  Court  is  ordered  here,  by  the  law,  to  declare  any  right  of 
property  valid  when  held  in  accordance  with  Mexican  laws, 
usages  and  customs. 

What  then  remains  for  me  to  say  in  this  ease  ? 

Is  there  any  man  in  Cahfornia,  not  having  an  interest  against 
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these  claimants,  that  has  any  doubt  that  every  paper  brought 
here  is  genuioe  ?     Not  one. 

Is  there  a  man  in  CaliforDia,  or  is  there  a  man  to  be  found 
anywhere,  prepared  to  deny  in  the  face  of  the  evidence  in  this 
case,  the  possession  and  ownership  of  this  property  at  the  date 
of  the  acquisition  of  this  territory  ? 

And  if  this  possession  and  ownership  was  published,  claimed 
in  the  face  of  the  authorities,  and  by  them  admitted,  and  the 
party  felicitated  upon  the  fact  of  his  possession  and  ownership, 
and  the  nation  congratulated  that  this  man  did  own  this  prop- 
erty, because  the  public  interest  would  be  subserved  by  this 
private  proprietorship  acquired  by  virtue  of  his  discovery — if 
all  this  existed  before  the  war  was  declared,  as  it  did  so  exist, 
with  what  face  does  the  Government  of  the  United  States  now 
pretend  to  take  this  property  away  from  us,  and  confiscate  it 
for  national  purposes  ? 

Taiie  the  pretext  offered  I 

I  do  not  now  speak  of  what  is  believed,  but  of  the  ostensible 
pretext— the  United  States  taking  the  property  for  their  own 
use.  I  speak  of  the  public  professed  object  of  these  proceed- 
ings. With  what  face,  in  this  state  of  facts,  will  the  Govern- 
ment of  this  mighty  empire  violate  its  word,  forfeit  its  honor, 
and  commit  a  most  atrocious  spoliation  of  the  rights  of  foreign- 
ers, after  telling  the  world  that  it  was  precisely  as  foreigners 
that  their  rights  were  to  be  respected;  to  be  just  as  faith- 
fully and  inviolably  preserved  as  those  of  any  citizen  of  the 
United  States. 

Tour  -Honors  are  told  by  the  decisions  of  the  Supreme  Court 
of  the  United  States,  that  it  is  not  legal  and  perfect  titles  alone 
that  you  are  to  confirm ;  for,  as  regards  such,  no  treaty  was 
necessary.  The  most  shamelessly  rapacious  nation  on  the  face 
of  the  earth  would  shrink  with  horror  from  any  assertion  of 
right  to  private  property  by  virtue  of  treaty  or  conquest.  The 
law  of  nations  recognizes  in  modern  days  no  such  right  in  the 
sovereign.  You  are  told  by  the  decision  of  the  Supreme  Court, 
and  by  the  express  language  of  the  law,  that  "  equity  is  to  be 
your  guide  and  the  pole  star  of  your  decisions." 

Equity  1  equity !  to  attack  these  people  in  possession  of  a 
property  upon  which  nearly  a  million  had  been  expended,  and 
15 
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turn  them  out  of  that  pogsession  and  the  enjoyment  of  its  fruita, 
on  the  ground  that  they  were  "wasting"  it.  I  appeal  to  the 
common  sense  and  judgment  of  every  man  within  the  hearing 
of  my  voice,  or  any  man  who  ever  saw  a  mine  anywhere — is 
not  that  mine  as  it  now  stands,  with  its  improvements  and  its 
works,  even  deducting  what  has  been  taken  from  it,  is  it  not 
worth  more  now,  to-day,  than  it  would  be  worth  if  all  the  ore 
were  put  back  whence  it  was  taken,  and  the  mine  restored  to  its 
original  state,  as  a  desert  piece  of  land  in  the  mountains  and  in 
the  wilderness?  We  have  "wasted"  this  mine!  and  there  is 
not  a  man  in  California  who  would  not  give  a  million  of  doUara 
more  for  it  now  than  when  we  took  possession  of  it,  "We  have 
"wasted  "  the  Government  property  1  We  have  spent  a  fortune 
on  it  and  made  it  invaluable — more  taluable  than  it  ever  could 
have  been  if  we  had  done  nothing.  All  this  is  "  waste,"  tech- 
nical "  waste,"  common  law  "  waste."  But  is  it  waste  in  the 
judgment  of  the  American  Congress  and  of  the  American 
people,  according  to  the  manner  in  which  they  administer 
mineral  landa  in  California  ? 

What  gave  Mansfield  his  great  judicial  reputation  ?  He  knew 
that  where  reason  ceased,  the  law  ceased  too  ;  and  that  gave  a 
fitness  to  innovations  made  by  him  in  the  affairs  of  commerce. 
When  these  old  precedents  and  legal  technicahties  were  brought 
before  him,  he  said ;  "  We  have  changed  all  that.  Commerce 
cannot  bear  that  kind  of  restriction  any  more.  That  was  the 
old  common  law.  I  established  new  principles,  because  the 
reason  of  that  old  common  law  has  ceased  ;  and  with  it  ceased 
the  law." 

Cannot  we  apply  a  little  of  Mansfield's  sense  here  in  Cali- 
fornia ?  Cannot  we  forget  these  old  common  law  restrictions, 
and  the  rules  which  governed  waste  between  citizen  and  citi- 
zen, and  cannot  we  see  that  the  general  policy  of  the  United 
States,  as  indicated  by  the  administration  of  the  Government 
and  the  laws,  is  not  in  accordance  with  that  monopolizing  and 
prescriptive  spirit  under  which  it  is  claimed  that  the  mines  in 
all  public  lands  belong  to  the  sovereign;  that  no  person  is 
permitted  to  work  them;  that  whoever  does  so  is  a  trespasser, 
and  may  be  driven  away  at  the  pleasure  and  by  the  flat  of  an 
Attorney  General  ? 
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When  California  was  first  discovered  to  contain  gold,  and  a 
new  system  of  laws  and  principles  was  to  be  applied  here,  pub- 
lic officers,  high  in  power,  members  of  Gen.  Taylor's  Cabinet, 
advised  the  Congress  of  the  United  States  to  place  restrictions 
upon  the  mining  operations  in  OalLfornia.  To  make  the  min- 
erals there  a  source  of  revenue  to  the  Government :  they  ad- 
vised leasing  them  out — not  selling  them.  Thomas  Ewing 
recommended  this.  But  the  Congress  of  the  United  States 
was  wiser  than  Thomas  Ewing.  It  would  do  nothing  of  the 
kind.  It  declared  that  the  mineral  lands  of  California  should 
not  even  be  surveyed,  that  they  should  not  be  subject  to  set- 
tlement and  pre-emption. 

The  Covernment  of  the  United  States  has  left  those  lands  as 
the  common  heritage  of  the  people  of  the  United  States ;  sub- 
ject to  the  peculiar  regulations  of  the  miners  in  their  respective 
localities — each  community  of  inhabitants  or  settlers  in  a  par- 
ticular district,  taking  such  a  share  of  the  lands  as  by  their 
common  agreement  is  deemed  equitable  and  expedient. 

What  has  been  the  result?  Look  at  your  State !  Look  at 
this  Pacific  coast  I  An  empire  grown  up  under  the  liberal  ad- 
ministration of  the  Government.  All  this  would  have  been 
lost,  had  the  old  law  counsels  of  Thomas  Ewing  been  followed 
What  would  have  become  of  your  mines,  had  his  advice  been 
carried  out?  Where  would  have  been  your  fifty,  sixty  or 
seventy  millions  per  annum,  exported  from  San  Francisco, 
nourishing  the  streams  of  commerce  iu  all  parts  of  the  world, 
and  premoting  the  general  prosperity  of  the  Republic?  What 
would  have  become  of  all  that  under  a  system,  such  as  Great 
Britain  pursues,  of  licensing  and  staking  out  the  rights  of  the 
people  in  different  localities  where  they  choose  to  mine  ? 

I  have  been  looking  at  the  mines  in  your  State.  I  have 
seen  in  your  mountains  long  veins  of  gold-bearing  quartz  pro- 
jecting from  barren  ridges,  and  out-cropping  for  miles  and 
miles  together.  Thousands  of  hardy  miners  are  digging  and 
delving  in  these  gulches  and  mountains  for  the  gold  and  silver 
hidden  beneath  the  earth's  surface,  and  millions  of  money  are 
invested  in  fabrics  on  that  surface,  constructed  for  the  extraction 
of  these  precious  metals.  Why  are  not  these  miners  enjoined 
from  prosecuting  their  mining  operations,  and  turned  out  of 
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their  possessions,  «11  over  ae  State  ?  They  are  on  tie  GoTern- 
ment  lands.  They  m  committing  teohmoal  "waste"  on  the 
pnblic  domain.  Hobody  dispntea  tliat.  "Why  are  Aaj  not 
turned  out?  Is  it  because  (iaV  possessions  are  protected  by 
no  solemn  treaty  ?  by  no  pledge  of  the  nation's  faith,  prockim- 
od  In  the  face  of  the  world?  Is  it  because  Congress  has  passed 
no  law  recognimg  tlicir  rights  of  property,  and  directing  the 
Courts  to  oonlrm  and  protect  those  rights?  Is  this  the  reason 
why  the  Attorney  Seneral  has  not  sought  to  arm  himself  with 
tho'powers  of  the  Federal  Courts  to  stop  this  technical  "  waste  ? 
Is  this  the  reason  why  these  untold  millions,  daily,  weekly  and 
monthly  dug  out  from  federal  lands,  haTC  hitherto  escaped  the 
prying  gaze  and  eager  clutches  of  that  faithful  law  otSoer  of 
the  Government  ?  ^^  .     -,  -,    ^ 

There  is  no  treaty  of  the  Government  of  the  United  States 
pledging  the  faith  of  a  great  nation  in  favor  of  one  single 
quartz-miner  in  this  State  of  California ;  but  there  li  a  published 
treaty  plednng  the  faith  of  a  great  nation  in  favor  of  a  Mexi- 
can mine-owner,  whose  Government  oided  this  territory  to  the 
United  States  ;  coding  to  us  nought  but  what  it  held  itself. 
We  acquired  from  Mesioo  nothing  bnt  what  Mexico  owned; 
and  she  did  »0l  own  this  mine  when  she  ceded  this  temtory  to 
the  United  States.  It  belonged  to  one  of  her  citizens.  She 
did  not  claim  it— did  not  pretend  it  was  hers.  Whence  then 
the  right  of  the  Government  of  the  United  States  ? 

May  it  please  your  Honors,  I  do  not  know  bnt  that  the  tech- 
nical rules  of  Equity  or  Chancery  Jurisprudence  may  have 
made  it  imperative  on  the  Court,  when  requested  by  the  law 
officers  of  the  Government,  to  drive  these  people  from  their 
possession,  and  absolutely  stay  their  hands  fromwastrag  and 
despoiling  what  is  claimed  by  these  officers  to  be  government 
property.  I  am  bound  to  receive  with  respect  the  decision  of 
your  Honors  on  that  point. 

But,  I  put  it  to  you,  is  there  equity,  now  that  you  know  the 
truth  'in  binding  their  hands  and  depriving  them  of  their  just 
posss'ssions  ?  I  put  it  to  you  now,  whether  you  do  not  feel  m 
your  souls  and  in  your  consciences,  that,  although  done  con- 
scientiously, you  have  done  an  injury  to  the  owners  of  this 
property  ? 
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I  know  not  what  your  Honors  may  think  of  the  past,  but  I 
think  I  can  share  what  you  feel  now.  I  think  I  can  share  the 
satisfaction,  the  glow  of  honest  pride,  with  which  you  will  be 
actuated  when  you  are  enabled  to  say,  "  Now^  now  we  are  able 
to  undo  what  we  have  done,  because  our  consciences  are 
informed.  We  know  now  the  rights  of  the  parties ;  and  no 
longer  shall  the  equity  powers  of  this  Court  bo  made  the  iustra- 
ments  of  spoliation  and  oppre^ion," 

[At  the  conclusion  of  Mr.  Benjamin's  argument,  tlie  demon- 
strations of  applause  in  the  Oourt-room  were  loud  and  pro- 
longed.    The  Court  called  on  the  Marshal  to  preserve  order.] 

As  soon  as  silence  was  restored,  Mr.  Justice  McAllister 
leaned  over  his  desk  and  said;  The  "spoliation  and  oppres- 
sion," of  which  this  Coart  has  been  guilty,  according  to  the 
suggestion  of  the  counsel — 

Me.  Benjamin  (interrupting) — Your  Honor  mistakes  me, 
I  do  not  say  that  the  Churt  has  done  this  knowingly  or  wrong- 
fully. I  say  that  the  poiver  of  the  Court  has  been  used  for 
that  purpose  hy  the  officers  of  tJie  Qovern'tnent. 

Mr.  Justice  McAllister — What  has  been  done  by  this 
Court  heretofore  in  connection  with  this  case,  has  been  done 
without  any  regard  to  the  alleged  frauds  in  this  case.  What- 
ever has  been  done  by  the  Court  heretofore,  has  been  done  in 
accordance  with  what  the  Court  believed  to  be  the  eternal 
principles  of  Justice,  Law,  and  Equity. 
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Monday,  November  5tli,  1860. 
After  Mr.  Johnson's  argnment,  and  Mr.  Eandolpli's  reply  to 
Mr.  Benjamin  and  Mr.  Johnson — 

Mr.  Benjamin  said :— I  certainly  did  not  anticipate  uttering 
another  word  upon  the  merit-s  of  this  ease.  I  had  supposed 
that  my  task  would  be  eonflned  to  a  simple  congratulation  of 
your  HoQors  that  your  weary  task  was  ended.  I  am  sure  that 
that  was  my  own  feeling  on  the  subject,  and  I  came  here  with 
no  other  purpose. 

But  my  brother  Randolph  is  a  brave  man.  He  argues  this 
case  with  a  tenacity  and  a  courage  utterly  unparalleled.  It  is 
in  vain  that  the  chimeras  which  his  imagination  conjures  up 
are  destroyed  to-day;  they  reappear  to-morrow.  And  there 
is  scarcely  an  assertion  made  this  morning  in  relation  to  the 
facts  in  this  case  which  has  not  already  been  met  and  refuted 
by  the  clearest  and  the  most  incontrovertible  evidence.  Yet, 
all  appears  again ;  and,  finally,  when  all  other  means  of  attack 
are  exhausted,  when  everything  else  fails,  the  Legislature  of 
California  is  attacked  by  a  citizen  of  California,  its  members 
are  accused  of  having  been  approached  and  influenced  by 
bribery ;  and  I,  who  come  from  a  distant  land,  am  called  upon 
to  vindicate  them  from  the  charge, 

Mb.  Eandolph — I  did  not  say  that  they  were  bribed.  I 
said  that  they  were  influenced. 

Mb.  Benjamin — I  know  not  what  was  the  precise  language 
used  by  my  brother  in  reference  to  this  matter.  I  am  sure, 
however,  that  there  was  but  one  impression  left  on  the  mind 
of  a  single  individual  who  heard  it. 

But  your  Honors  received  the  compliment  of  a  warning 
against  extraneous  influences.  Their  "unbounded  wealth" 
does  not  suffice  alone  to  corrupt  Legislatures,  but  it  is  about  to 
approach  the  Bench. 
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Me.  Eandolph — I  did  not  say  that  either, 

Mr.  Benjamin—"  Public  sympatiiy"  usually  follows  the 
poor  and  needy,  and  the  unfortunate.  Tou  are  told,  that  by  a 
strange  introversion  of  the  order  of  things  in  California,  it  is 
wealth  that  commands  sympathy. 

And  thus  we  have  been  going  on  from  day  to  day  with  the 
strangest  assertions  ;  thus  have  we  had  repeated  as  facts  in  this 
case  assertions  which  are  disproved  by  the  evidence  on  the 
record,  and  against  which  there  is  no  controverting  record. 
And  thus  have  we  had  repeated  assertions  of  law  directly  con- 
tradicted by  the  views  of  the  writers.  And  how  are  these  con- 
tradictions maintained  ? 

I  happened  to  say  the  other  day — I  am  very  sorry  I  men- 
tioned it^I  happened  to  say  in  the  heat  of  forensic  discussion 
that  an  eminent  deceased  Judge  had  written  a  treatise  on  a 
subject  of  the  Civil  Law,  and  that  from  the  beginning  to  the 
end  of  the  treatise  it  was  apparent  that  he  did  not  know  the 
meauing  in  the  civil  law  of  the  word  about  which  he  was 
writing  a  treatise.  My  brother  Eandolph  asked  me  the  name 
of  the  Judge  and  the  name  of  the  tJ-eatise.  I  told  him  that  the 
name  of  the  Judge  was  Story  ;  that  the  name  of  the  treatise 
was  "  A  Treatise  on  Mandate."  Brother  Eandolph  comes  here 
this  morning  to  correct  me  by  citing  from  Story's  Treatise  on 
Bailment.  I  think  that  if  my  brother  Eandolph  had  looked, 
he  would  have  found  other  places  where  Judge  Story  treats  of 
mandate  without  reference  to  its  civil  law  signification. 

Mr.  Eakdolph— Give  me  the  reference. 

Mk,  Benjamin— Eeally,  I  did  not  quote  it  as  authority— 
merely  as  an  incident  in  the  course  of  my  argument.  Certainly 
it  was  not  worth  being  answered  this  morning ;  surely,  it  is  not 
worth  spending  the  breath  I  have  in  defending  and  verifying  it. 

I  come  now  to  what  touches  the  merits  of  the  case.  A 
strange  spectacle  is  here  presented.  My  brother  Eandolph 
urgently  calls  upon  your  Honors  to  say,  what  ?  To  say  that 
this  mine  is  situated  on  private  land.  If  so,  what  is  he  doing 
here  for  the  Government  ?  Either  the  land  is  private  or  public. 
If  it  is  private,  why  all  this  parade  of  Government  interference. 
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and  large  sums  paid  for  special  counsel  to  defend  the  interests 
of  the  ITijitcd  States, 

Mr.  Randolph — {Solo  voce.)  Not  so  much  as  there  ought 
to  be.     I  wish  they'd  increase  the  amount. 

■  Me.  Benjamin — K  the  land  is  not  public,  then  the  argument 
is  worth  nothing. 

But,  in  poiot  of  fact,  as  your  Honors  well  tnow,  under  the 
statute  by  virtue  of  whose  provisions  you  are  here  sitting,  you 
are  forbidden  from  inquiring  into  the  merits  of  private  claims 
to  the  property  in  question,  and  are  confined  simply  to  the  in- 
vestigation of  the  fact  as  to  whether  the  lands  are  public  aa 
against  the  United  States,  whether  there  is  any  outstanding 
claim  of  the  Government  to  the  land ;  and  if  there  bo  none, 
and  the  private  claimant's  title  he  genuine,  the  Government 
gives  him  a  quit-claim  to  the  property.  We  will  settle  all  pri- 
vate quarrels  with  other  private  claimants,  that  may  be  opposed 
to  us,  without  the  interference  of  the  Government. 

And  that  of  which  we  must  complain  here  is,  that  we  are  not 
allowed  to  do  this,  but  that  the  Government  interferes  for  the 
purpose  of  asserting  one  privateclaim  in  opposition  to  the  claim 
of  another  individual. 

But,  may  it  please  your  Honors,  the  whole  argument  upon 
this  subject  of  private  property,  and  the  necessity  of  an  ade- 
quate indemnity  previously  made,  is  based  upon  an  entire 
mistake  of  the  mining  law.  It  has  no  affiliation  whatever  with 
the  case  before  the  Court.  From  the  beginning  to  the  end  of 
my  brother  Eandolph'sargument  upon  this  subject,  he  assumes 
that  there  has  been  here  a  confiscation  of  private  property  for 
public  uses,  which  is  to  be  preceded  by  an  adequate  indemnity, 
ascertained  and  paid.  That  is  a  misapprehension  of  the  whole 
theory  of  the  law.  The  theory  of  the  law  is,  that  in  the  grant 
of  agricultural  lands,  whatever  may  be  necessary  to  be  ex- 
cluded therefrom  by  virtue  of  the  mining  ordinance,  does  not 
pass  with  the  grant.  The  theory  of  the  mining  ordinance  is, 
that  if  there  be  mines  discovered  upon  lands  granted  by  the 
sovereign,  the  discoverer,  by  virtue  of  the  registry,  will  not 
only  take  the  mine  but  will  take  the  surface  soil ;  and  that  by 
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virtue  of  the  primitive  grant  to  tbe  agriculturist.  The  mining 
ordiaances  provide  the  indemnity  for  his  damages,  in  case 
any  portion  of  his  land  is  taken,  and  in  case  he  immediately 
claims  indemnity— no  more,  no  less. 

My  brother  Randolph,  jiowever,  has  a  happy  faculty  of 
ignoring  whatever  is  recent  in  legislation  which  is  opposed  to 
the  principles  he  is  desirous  your  Honors  should  assert^  jumps 
hack  to  the  ordinances  of  1584,  passes  over  in  convenient 
silence  the  express  language  of  the  ordinances  of  1783,  which 
declare  that  the  surface  owner  is  to  be  paid  for  his  land  within 
the  limits  of  the  pertenencias.  After  he  has  been  so  paid,  does 
the  same  remain  his?  Brother  Randolph  says,  yes.  Well, 
that  would  be  rather  anomalous  legislation,  and  until  be  has 
proved  it  to  the  satisfaction  of  your  Honors,  I  shall  stand  by 
my  interpretation  of  the  law  as  the  correct  interpretation. 
Until  then  my  brother  must  excuse  my  not  answering  that 
assertion  of  his. 

Plowden's  ease  is  next  and  again  referred  to.  Well,  really, 
I  did  not  suppose  that  that  case  would  ever  again  be  mentioned. 
I  did  not  speak  of  it  before,  because  I  could  not  think  that 
brother  Eandolph  saw  its  bearing  on  the  controversy  before 
the  Court.  Why,  brother  Eandolph  draws  the  most  extraor- 
dinary conclusions  from  it,  which  I  had  been  content  to  leave 
to  the  judgment  of  your  Honors.  He  takes  up  the  case  in 
Plowden,  and  he  succeeds  in  establishing  to  his  entire  satis- 
faction that  a  mine  of  copper  is  a  "  mine,"  but  a  mine  of  gold 
is  a  "prerogative";  that  a  mine  of  lead  ia  a  "mine,"  but  a 
mine  of-silver  is  not  located  in  the  ground,  but  in  the  Queen's 
crown.  That  I  draw  from  this  argument — that  inference  I 
draw.  I  have  read  his  argument  thoroughly.  He  gives  us  a 
lecture  on  the  impropriety  of  confounding  in  our  minds  the  two 
subjects  under  discussion — land,  and  estates  in  land — which  he 
says  are  two  entirely  distinct  things.  Estate  in  land  is  not  the 
land,  nor  is  the  land  the  estate.  After  having  carefully  guarded 
us  against  this  error  of  logic,  he  proceeds  to  demonstrate  that  a 
mine  of  gold  is  a  "prerogative,"  and  I  suppose  that  a  "pre- 
rogative "  is  a  mine  of  gold — somethnes  he  tells  us  that  a  mine 
of  silver  is  a  prerogative,  not  in  the  soil,  but  in  the  crownjust 
as  the  sturgeon  or  seal  or  the  whale  is.     So  that  Queen  Vic- 


>yGooglc 


234 

toria,  -whea  she  presents  herself  before  her  subjects  on  o 
of  state,  has  symbolically  on  her  crown  all  the  whales  and 
sturgeons  of  the  English  waterSj  all  the  shipwrecks  on  her 
coast,  and  all  the  gold  and  silver  in  the  land.  All  this  is 
symbolical,  undoubtedly ;  but  if  carried  in  actual  painting,  it 
appears  to  me  it  would  be  somewhat  anomalous  and  strange, 
certainly.  It  may  be  true  that  a  mine  of  silver  is  not  of  the 
same  character  as  a  mine  of  copper — that  a  mine  of  lead  is 
land  and  a  mine  of  silver  not;  that  a  mine  of  copper  is  land 
and  a  mine  of  gold  is  not ;  but  I  have  yet  to  hear  of  the  first 
lawyer  who  has  ever  so  stated  at  the  bar,  before  brother  Ean- 
dolph ;  and  I  have  yet  to  see  the  first  authority  in  support  of 
so  anomalous  a  proposition. 

Mb.  Randolph — Doesn't  Plowden  say  so  ? 

Me.  BENJAMltr — You  read  it  so ;  but  you  read  everything 
so  singularly.     I  cannot  understand  it  as  you  did. 

Mr.  Randolph — That  is  to  say,  you  are  a  better  lawyer 
than  I  am. 

Me.  BEKWaiiN— Not  at  all.  I  give  the  language  a  different 
construction.  I  have  heard  you  state  over  and  over  again 
certain  matters  assert:d  by  you  to  be  facts  in  this  case,  which 
on  careful  examination  I  could  not  find  in  the  record.  It  is 
utterly  impossible  for  me  to  see  anything  of  the  kind,  after  the 
most  careful  reading,  of  what  you  have  said. 

It  certainly  cannot  be  expected  that  I  shall  go  again  into  the 
facts  of  this  case.  If  answer  is  to  be  made  every  time  an 
assertion  is  made,  I  admit  that  my  brother  Randolph  can  assert 
faster  than  we  can  disprove.  But  undoubtedly  the  mere  asser- 
tions made  in  this  case  "will  not  influence  the  judgment  of  the 
Court,  but  your  Honors  will  for  yourselves  examine  the  record 
you  have  before  you,  and  give  its  just  weight  to  each  piece  of 
evidence  according  to  its  intrinsic  value. 

There  is  one  thing  in  the  argument  last  made,  to  which  I 
wish  to  recall  the  attention  of  the  Court.  It  was  a  suggestion 
that  the  Castillo  Lanzas  decree  now  produced  was  not  the 
original  decree  issued  in  the  year  1848 ;   that  it  was  not  the 
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decree  spoken  of  in  the  letter  of  James  Alex.  Forbes  in  May, 
1847,  or  December,  1849 ;  but  tbat  it  is  a  forgery, 

Mb.  Eandolph—- I  always  argued  that ;  I  argued  tliat  in  my 
first  speech. 

Mk,  Benjamin — I  understand  that  perfectly  well.  My 
brother  Randolph  says  that  be  has  always  argued  it.  I  knew 
very  well  that  he  had  always  argued  it ;  but  what  I  did  not 
understand  was  that  he  still  insisted  upon  it  after  my  reply  to 
him  ;  that  he  had  the  gallantry  and  courage  still  to  argue  it 
after  the  evidence  produced  in  a  replying  argument.  It  is 
therefore  in  relation  to  that  matter  that  I  desire  to  call  the 
attention  of  the  Court. 

What  is  the  proof  that  this  is  the  genuine  original  dooument 
of  May  23d,  1846  ?     That  is  the  proposition. 

Now,  first :  The  exact  duplicate  is  found  in  the  Mexican 
archives.  This  is  not  disputed  any  longer  that  in  the  Mexican 
archives  in  the  City  of  Mexico  it  was  seen  by  Mr.  Forsyth, 
examined,  compared  ;  and  we  have  the  certificate  of  the  Min- 
ister of  the  United  States,  that  in  the  City  of  Mexico  we  found 
this  grant  there  in  the  original  archives  of  the  Mexican  Govcrn-- 
ment,  and  that  he  saw  no  reason  whatever  to  donbt  the  fact  of 
its  being  a  genuine  paper. 

But  to  this  your  Honors  will,  of  course,  pay  no  attention. 
It  is  very  easy  for  you  to  say,  when  you  come  to  take  up  that 
decree,  that  Mr,  Forsyth  must  have  been  an  ass  not  to  have 
seen  that  it  was  a  forgery,  and  a  perjurer  not  to  so  have  de- 
clared it  after  having  seen  it.  It  does  not  stand  in  the  way  of 
your  decree  at  all. 

Next,  it  was  in  existenc  in  December,  1846.  This  is  a  posi- 
tive certainty,  for  it  is  proven  by  Mr.  Negrete,  who  identifies 
the  paper  as  the  one  that  he  himself  forwarded  to  Alexander 
Forbes,  of  Tepic ;  which  was  handed  to  him  in  the  City  of 
Mexico,  in  the  month  of  December,  1846.  It  was  handed  to 
him  by  Castillero,  by  Oastillero  who  was  the  Commissioner  of 
the  Mexican  Government;  and  who  had  expected  when  the 
document  was  handed  to  him,  to  return  home  to  California  with 
the  answer  to  the  messages  which  had  been  sent  to  the  City  of 
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Mexico,  and  for  whieli  purpose  the  Don  Quixote  was  detained 
first  in  Acapulco,  and  afterwards  sent  to  Mazatlan  to  meet  liim. 
Now  Negrete  swears  that  this  is  the  original  doenment  that  he 
had  in  his  hand,  and  forwarded  this  identical  document. 

But  does  not  the  counsel  for  the  Government  say  that 
Negrete  comes  from  Mexico  ?  It  is  true,  he  is  not  a  Mexican. 
If  he  was,  he  would  be  utterly  unworthy  of  credit ;  for  are  not 
Mexicans  about  the  same  as  Chinese  and  Hindoos  ? 

Me.  Randolph — A  little  better. 

Mr.  BBtTJAMlN — A  little  better  than  Chinese  and  Hindoos. 

But  this  is  a  Castilian  gentleman,  a  native  of  Spain,  a  Spanish 
merchant,  for  a  series  of  years  residing  in  the  Republic  of  Mex- 
ico, who  attended  to  this  business  for  a  friend  when  by  chance 
he  happened  to  be  in  the  City  of  Mexico. 

I  suppose,  however,  that  does  not  mend  the  matter.  Your 
Honors  will  only  have  to  declare  that  Mexicans  are  little  better 
than  Chinese  and  Hindoos,  and  Spaniards  very  little  better 
than  Mexicans.  That  being  so,  you  will  at  once  discard  the 
testimony  of  Negrete.  That  being  established,  you  will  also 
take  care  to  say  that  you  discard  the  testimony  of  this  gentle- 
man as  being  a  perjurer,  for  ha  proposed,  and  proceeded  after 
he  came  here,  to  forge  some  letters  which  he  had  written  some 
fifteen  years  before,  when  he  addressed  his  friend  at  the  date 
when  he  transacted  his  business. 

You  will  also  pass  an  eulogium  on  the  skill  of  the  Spaniards 
in  forging,  and  refer  to  these  letters  as  evidence ;  notwithstand- 
ing there  is  not  the  slightest  proof  in  the  record  that  these  are 
forgeries. 

You  wiU  not  stop  here,  "however. 

As  you  will  ascertain  by  the  testimony  of  Forsyth,  that  this 
document  was  in  existence  in  the  archives  of  Mexico,  in  July, 
1858,  you  will  proceed  further  to  declare  that  the  entire  archives 
of  Mexico  are  fraudulent,  antedated,  forged,  and  are  worthy  of 
no  credit  whatever.  You  will  say  that  you  are  perfectly  satis- 
fied that  it  was  possible  to  forge  this  paper  and  put  it  in  the 
archives  of  a  Notary  who  died  years  before;  and  that,  in  the 
absence  of  any  testimony  as  to  how  it  came  there,  it  is  your 
duty  to  call  it  forged  and  fraudulent. 
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Having  disposed  of  this  part  of  the  testimony  in  an  emi- 
nently satisfactory  manner,  you  will  next  have  to  proceed  to 
take  up  the  testimony  of  Francisco  Villalon,  one  of  the  Nota- 
ries -who  certified  to  the  certificate  of  Nazario  Fuentes  at  the 
time  the  copies  were  originaHy  issued  in  December,  1846,  or 
February,  1847.  He  came  up  here  and  swore  to  the  signature 
of  the  Notary  Nazario  Fuentes,  and  the  genuineness  of  the 
notarial  seal  of  the  College  of  Notaries  in  the  City  of  Mexico. 
But  what  is  all  that  worth  ?  Don't  the  GoYernmect  say  that 
this  is  forged  ?  How  then  can  your  Honors  for  one  instant 
pay  the  slightest  attention  to  such  evidence.  You  certainly 
cannot  pay  any  attention  to  such  testimony  as  that,  but  you 
will  proceed  to  guide  your  judgment  according  to  the  asser- 
tion of  the  United  States  special  counsel. 

Having  also  disposed  of  these  inconvenient  witnesses,  whose 
names  are  scattered  throughout  the  record,  and  who  give  per- 
fectly consistent  testimony,  which  no  unprejudiced  man  can 
read  without  having  conviction  forced  upon  him,  you  will  next 
inquire — it  being  fully  proven  in  this  argument  made  by  the 
special  counsel  for  the  United  States,  that  all  these  witnesses 
are  perjurers,  and  all  the  documents  they  produce  and  swear  to, 
are  forgeries — you  will  next  proceed  to  go  back  to  the  month 
of  May  of  the  same  year,  and  ascertain  what  proof  you  have 
of  the  existence  of  any  such  papers  at  that  date  ? 

The  first  thing  that  you  will  find  will  be  the  testimony  of 
Telasco,  the  clerk  who  wrote  the  grant,  and  who  came  up  here 
from  Mexico :  in  whose  handwriting  is  the  original,  and  who 
swears  to  his  own  handwriting  put  upon  the  papers  at  the  time 
it  bears  date.  But  he  is  a  Mexican — but  little  better  than  a 
Hindostanee  or  Chinaman.  Of  course  you  will  at  once  dis- 
patch such  a  witness  from  your  consideration. 

You  next  come  to  the  Secretary  of  State  of  Mexico,  who 
signed  the  grant,  and  who  swears  that  he  signed  it  at  the  time 
it  bearsdate.  But  don't  your  Honors  see— has  it  not  been  satis- 
factorily proven  this  morning— that  he  was  either  an  impostor 
or  an  idiot?  All  that  yon  have  got  to  say  is,  that  you  are 
satisfied  that  the  witness  is  an  impostor,  and  that  the  United 
States,  by  the  testimony  of  their  special  counsel,  given  in  gratoi- 
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tous  assertions,  have  proven  this  paper  a  forgery,  and  this  man 
a  peij  urer. 

Or,  you  will  go  on  to  say,  tliat  although  this  individual  did 
personate  Castillo  Lanzas,  did  present  himself  as  Castillo  Lan- 
zas, and  you  are  forced  by  the  testimony  to  believe  him  as  such, 
he  was  plainly  an  idiot;  it  being  the  custom  of  all  nations  to 
choose  idiots  for  their  Foreign  Ambassadors  and  Secretaries  of 
State.  That  being  a  well-known  fact  in  history,  you  will  at 
once  set  it  down  in  your  judgment. 

You  will  next  proceed  to  discover  that  the  existence  of  a  cer- 
tain boot  in  the  archives  was  not  known  until  the  last  two 
years ;  and  you  will  find  that  brother  Billings  went  down  to 
the  City  of  Mexico  for  the  express  purpose  of  bringing  up  evi- 
dence to  prove  the  truth  of  whatever  facts  may  have  occurred 
there,  and  for  the  purpose  of  producing  witnesses  who  would 
prove  the  authenticity  of  these  archives.  And  you  will  find 
that  in  his  search  in  the  City  of  Mexico,  he  discovered  on  the 
margin  of  one  paper  in  the  Department  of  State  certain  hiero- 
glyphic marks  which  he  was  unable  himself  to  decipher.  That 
the  clerk  of  the  office  was  called  and  asked.  What  are  these  let- 
ters on  the  margin  of  this  paper  ?  Why,  these  letters  are  "L. 
G-. ;"  that  means,  Libro  General — the  "General  Book;"  and 
!F.  0.;  that  means  "foho;"  and  this  number  means  the  number 
of  the  folio  ;  and  V.  A.  means  Vnelta,  "  turn  the  leaf."  This 
is  because  Mexican  leaves  in  the  archives  are  numbered  only 
on  one  side  of  the  leaf  They  do  not  number  every  page  as  we 
do,  but  the  first  side  of  a  leaf  is  numbered  as  a  page,  and  the 
second  side  is  considered  as  the  same  leaf— the  same  page, 
turned  over. 

You  will  find  that  the  Clerk,  when  called  on,  gives  that  ex- 
planation as  to  what  these  hieroglyphics  mean.  And  there- 
upon, amongst  the  dusty  tomes  that  had  been  laid  away  for 
years,  is  found  an  enormous  ledger,  and  it  turns  out  to  be — 
what  1  An  abstractof  all  the  important  resolutions  which  had 
passed  through  the  Department  of  State  for  ^a  long  series  of 
yeai-a.  And  there,  right  upon  the  face  of  the  paper,  at  the  very 
spot  pointed  out  by  these  hieroglyphics,  is  found  the  entry  of 
this  grant  by  the  Mexican  Government. 
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Mk.  Eandolph — Wlio  found  it  ? 

Mr.  Bekjmin — Billings,  I  think. 

Mb.  Randolph — How  do  you  know  he  found  it  ? 

Me.  Benjamin — Trisarri  tells  you  that.  My  impression  is, 
he  says  it  was  lirother  Billings.  He  says  he  was  asked  what 
the  hieroglyphics  meant.  He  says  that  brother  Billings  waa 
in  the  office  with  others,  at  the  time,  and  that  he  was  asked  by 
those  who  went  there  what  these  marts  meant.  He  also  says, 
that  he  gave  the  answer  I  have  stated ;  that  the  book  was 
searched  for ;  and  he  relates  what  occurred.  On  the  very  page 
on  which  this  man  found  this  entry  made  by  himself,  as  he 
swears,  at  the  date  which  it  bears,  on  that  very  page  he  found,-— 
and  the  fact  which  instantly  brings  the  whole  circumstance  to 
his  recollection,  he  was  married  at  that  time,  and  under  the 
Mexican  laws  the  clerks  and  persons  employed  in  the  public 
offices  forfeited  the  right  which  would  otherwise  inure  to  their 
wives  and  children  a  certain  annuity  (monte  pid)  if  they  con- 
tract matrimony  without  the  permission  of  the  President — and 
on  that  very  page,  on  the  very  day  the  contract  is  recorded  by 
this  witness  in  his  own  handwriting,  on  the  same  leaf,  after 
the  entry  of  the  grant  to  Castillero,  is  noted  the  President's 
permission  to  him  to  marry,  and  the  name  of  the  lady  whom 
he  was  to  espouse. 

Mr.  Eandolph — What  authorities  prove  Mr.  Billings'  con- 
nection .with  that  discovery  ? 

Mb.  Benjamin" — ^I  am  not  certain  whether  the  witness  said 
brother  Billings  was  present  and  made  the  discovery ;  but  the 
discovery  was  made,  and  brother  Billings  was  there. 

Mr.  Billings — I  found  the  book  myself.  I  might  have  so 
testified. 

Mr.  Benjamin — My  memory  is  not  very  precise  on  that 
point.  It  is  said  that  brother  Billings  found  the  book,  and 
that  the  book  contained  this  entry. 

Well  now,  your  Honors  will  come  to  the  further  conclusion 
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that  we  liad  previously  sent  there  and  had  his  book  of  entries, 
running  through  some  ten  or  twelve  jeara,  containing  the  en- 
tire record  of  the  administration  of  the  office  of  Foreign  Affairs 
of  the  Eepublic,  forged,  or  rather  had  their  entry  forged  and 
placed  in  it  by  the  clerk  who  made  the  original  entry  in  1846, 
and  then  carefully  covered  over  with  dust,  so  that  it  could  be 
conveniently  found  when  Mr,  Billings  went  to  Mexico. 

Me.  Randolph — That  book  only  contains  thirty-six  hun- 
dred recorded  words  in  a  year,  I  wish  your  Honors  to  take 
notice. 

Me.  Benjamin — I  will  admit  it.  The  book,  if  your  Honors 
please,  contains  thirty-six  hundred  words  in  a  year.  Your 
Honors'  attention  is  called  to  that.  "We  concede  it ;  but  if  that 
is  proof  of  fraud,  I  am  unable  to  see  the  connection.  I  concede 
the  fact  that  the  entries  made  in  this  book  were  at  the  rate  of 
thirty-sis  hundred  words  per  annum;  the  precise  bearing  of 
that  fact  I  am  utterly  unable  to  define. 

Me.  Randolph — It  is  simply  this:  that  nothing  can  be 
drawn  from  the  fact  that  that  is  a  public  volume,  a  dusty  tome, 
where  the  whole  business  was  set  down.  It  only  requires  a 
nice  caleulation :  thirty-six  hundred  words  a  year  were  written 
in  it,  which  might  be  written  in  an  hour — or  at  least,  a  day. 

Me.  Benjamin — it  is  perfectly  easy  to  write  it  in  a  day;  but 
it  is  not  easy  to  write  an  index  to  a  long  series  of  volumes,  after 
they  have  been  made  up. 

This  is  a  book  answering  precisely  to  the  Jiraeno  Index,  on 
which  your  Honors  and  the  Supreme  Court  constantly  rely  for 
the  purpose  of  deciding  the  validity  of  a  grant,  and  to  which 
the  Supreme  Court  expressly  refers  in  the  case  called  to  your 
attention  by  Mr.  Johnson  on  Saturday. 

But,  may  it  please  the  Court,  these  parties  were  not  satisfied 
with  forging  a  simple  schedule  ;  Mr.  Billings  went  into  it  with 
all  the  gout  of  an  amateur  trying  his  first  experiment.  He  was 
not  satisfied  with  bringing  up  to  the  Court  the  minutes  of  the 
Mining  Board,  containing  a  statement,  made  day  by  day,  of  the 
entire  tracsaotions  of  that  tribunal,  which  had  in  its  charge 
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the  whole  miaiog  interests  of  Mexico,— but  actually  went  to 
the  trouble  of  taking  a  traced  copy  of  the  book,  which  being 
there,  of  course  they  must  have  forged  also  and  put  there.  After 
they  took  the  trouble  to  forge  the  original  minutes,  they  went 
on  to  forge  and  trace  a  copy.  Even  that  did  not  satisfy  their 
gormandizing  appetite  for  forgery.  Brother  Billings  imme- 
diately proceeded  to  have  prepared  a  rough  draft  of  the  min- 
utes, as  they  were  taken  down  by  the  clerk  or  secretary,  at  the 
meeting  of  the  Junta,  written  with  a  dozen  different  pens,  with 
all  the  erasures,  interlineations  and  corrections  made  as  the 
proceedings  went  on  from  hour  to  hour;  all  that  was  forged, 
with  all  the  blots,  all  the  erasures,  and  all  the  interlineations  of 
a  series  of  months,  in  order  that  they  might  have  the  pleasure 
of  putting  before  your  Honors  duplicate  forgeries,  when  one 
would  have  suf&ced. 

Mr,  Randolph — It  was  only  necessary  to  forge  so  much  as 
relates  to  this  business. 

Me.  Benj-amim"— Certainly ;  it  was  only  necessary  to  forge 
so  much  as  relates  to  this  business.  I  thank  my  brother  for 
the  concession.  Then,  I  pass  the  book  to  your  Honors.  I  ask 
you  to  glance  your  eye  over  it,  and  see  if  there  is  a  poaeibility 
of  the  entries  relating  to  this  mine  being  forged,  unless  the 
whole  book  was  forged. 

Me.  Randolph— It  might  be  rewritten. 

Me.  Benjamin — Why,  yes ;  the  whole  volume  of  the  pro- 
ceedings was  rewritten !  The  whole  volume  of  the  proceed- 
iiigs  of  the  Mining  Tribunal  of  Mexico  for  nine  years  was  re- 
written, for  the  purpose  of  introducing  these  minutes,  which 
can  by  no  possibility  be  put  into  the  middle  of  the  book  with- 
out its  being  rewritten,  for  they  are  in  the  middle  of  concessions 
constantly  being  made,  and  other  business  constantly  in  charge 
of  the  Mining  Junta.  The  whole  of  these  books  were  rewritten  I 
and  after  being  so  copied  as  rewritten,  then  the  whole  of  the 
rough  drafts — which  had  disappeared  and  were  found' after - 
careful  search  alone,  being  no  longer  records — were  also  hunted 
up  for  the  purpose  of  being  rewritten  and  reforged  from  these 
minutes. 

17 
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Mb.  Randolph— I  don't  see  liow  you  make  out  that  ■> 


Me.  BENJAiiiK— No  ;  it  is  very  difficult  to  mate  you  see 
what  is  plainly  in  the  case ;  the  evidence  would  satisfy  any 
other  person  on  the  face  of  the  earth ;  but  I  doubt  very  much 
if  even  an  emissary  from  Heaven,  or  anywhere  else,  would 
ever  make  you  believe  contrary  to  what  you  have  asserted  of 
this  case. 

What  cocelusious  do  I  derive  from  all  that  ?  I  will  not  an- 
nounce it ;  my  respect  for  my  brother  is  too  high. 

Me.  Randolph— Don't  hesitate. 

Mb.  Benjamin— Then,  if  I  must  say  it,  I  believe  your  mind 
is  diseased  on  the  subject.  I  believe  on  this  particular  subject 
your  mind  is  diseased.  I  can't  account  in  any  other  w^y  for 
the  persistency  with  which  you  have  refused  to  open  your  eyes 
to  evidence  which  is  as  plain  and  clear  as  the  sun  shining 
above  us  to  everybody  else  I  have  ever  spoken  with  on  the 
subject  in  California. 

Now,  may  it  please  your  Honors,  let  us  look  for  a  moment 
at  this  letter  (written  by  James  Alex.  Forbes,  as  late  as  Dec. 
20th,  1849)  which  refers  to  the  genuine  grant,  which  complains 
of  it,  and  which  suggests  the  forgeries  that  he  desires  to  have 
made.  If  this  grant,  which  is  now  attacked  by  the  special 
counsel  of  the  Government  as  a  forgery,  corresponds  with  the 
recommendations  of  the  man  who  wanted  the  forgery  com- 
mitted, you  will  find  ground,  and  just  ground,  for  suspicion; 
but  if  the  grant  corresponds  precisely  with  the  instrument 
which  he  'describes  as  genuine,  and  which  he  states  in  his  judg- 
ment to  be  insufficient  to  convey  title,  and  therefore  recommends 
to  have  changed  and  substituted  by  a  forgery— then  the  con- 
clusion is  irresistible  to  any  other  man  but  my  brother  Ean- 
dolph,  that  this  is  an  originsO,  and  that  no  forgery  was  ever  per- 
petrated. Let  us,  then,  examine  the  description  of  the  forgery 
recommended,  and  the  description  of  the  genuine  instrument 
believed  by  James  Alex.  Torbes  not  to  be  a  good  and  valid 
title. 
Tour  Honors  will  find  it  at  page  846.    The  proposition  of  my 
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brother  Eandolpb  bow  is,  that  the  title  is  forged.  Why  forged? 
Why  was  any  title  required  to  he  forged ;  under  what  circum- 
stances, and  upon  what  provocation  ?  Because,  aa  he  says, 
James  Alex.  Forbes,  on  the  20th  December,  1849,  proposed  to 
us  to  commit  a  forgery,  and  we  did  not  repel  the  proposition. 
Let  us  read  the  forgery  which  he  proposed  to  us  to  commit, 
and  see  whether  that  forgery  thus  proposed  and  designed,  cor- 
responds with  the  instrument  produced  ia  Court,  What  is  the 
difficulty?     (Page  846): 

I  shall  now  state  why  this  document  [speaking  of  the  grant] 
is  not  sufficient  to  secure  this  property  from  the  insidious 
attacks  of  Mr.  Walkinshaw  and  hia  associates,  or  other  vil- 
lains, who  are  awaiting  an  opportunity  of  annulling  the  title 
of  the  same. 

(Page  847.)  The  grant,  after  making  allusion  to  the  proceed- 
ingg^of  Castillero  and  the  local  authorities,  without  any  explicit 
statement  goes  on  to  state  that  the  two  sitios  of  land  are  con- 
ceded to  him  "eomocolono  "  upon  the  mining  possession  of  the 
quicksilver  mine  he  discovered  in  the  Mission  of  Santa  Clara. 

Now,  at  page  1807,  you  have  the  document  produced  by  us, 
as  the  true  title,  and  you  find  it  precisely  corresponding  with 
the  descriptiou  here  given  by  James  Alex.  Forbes  of  the  true 
title.  For,  in  this  title,  the  mine  ia  granted  to  him  aa  a  colo- 
nist ;  it  is  granted  upon  the  land  of  his  mining  possession,  and 
it  is  stated  that  the  quicksilver  mine  is  discovered  in  the  Mis- 
sion of  Santa  Clara.  That  is  exactly  what  our  deed  now  says, 
(1807) :  "  The  petition  of  SeQor  Don  Andres  Castillero,  for  the 
encouragement  of  the  quicksilver  mine  which  he  has  discovered 
at  the  Mission  of  Santa  Clara." 

Now,  what  is  the  objection  to  that  ?  That  James  Alex.  Forbes 
goes  on  to  say :  "  In  your  description  of  your  mine,  you  have 
stated  that  it  was  on  the  land  of  Berreyesa,  In  your  grant  of 
land,  it  is  stated  that  the  mine  is  at  the  Mission  of  Santa  Clara, 
Now,  there  are  five  leagues  of  private  property  intervening  be- 
tween the  lands  of  Berreyesa  and  the  Mission  of  Santa  Clara. 
Therefore,  your  document  is  not  a  good  title.  There  is  an  error 
in  description.     You  must  get  that  corrected." 

Here  is  the  statement  (Page  847):  "No  judicial  posses- 
sion was  given  of  the  two  sitios  of  land  which  constitutes  in 
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reality  that  occupied  by  the  Hacienda,  "but  wliichthe  document 
granted  to  Castillero  declares  to  "be  in  the  Mission  of  Santa 
Clara,  between  the  lands  of  which  and  this  mine  there  is  a 
space  of  five  leagues  of  land  belonging  to  private  individuals," 
So,  then,  the  genuine  title,  of  which  James  Ales.  !Forbes  was 
complaining,  was  a  title  which  described  the  mine  to  be  in  the 
Million  of  Santa  Clara,  five  leagues  from  its  true  location. 
That  is  exactly  the  document  we  have  produced. 

Mb.  RANDOLPH—I  do  not  admit  that  to  be  a  genuine  title. 

Me.  Benjamin — I  have  not  stated  you  do.  I  will  prove  it 
is,  however.  I  know  you  admit  nothing,  I  know  you  deny 
everything. 

Mr.  Randolph— I  do  not  want  you  to  mistake  my  propo- 
sition. 

Mr.  Benjamin — I  am  stating  my  own  propositions,  I  give 
up  attempting  to  make  you  believe  anything. 

Me.  Randolph — But  you  are  misstating  my  proposition. 
The  paper  which  you  are  arguing  about  now,  is  one  sent  up  in 
November,  1849 ;  and  is  one  of  those  papers  which  I  contend 
in  my  argument  ia  different  from  the  one  seen  on  the  5th  of 
May,  1847. 

Me.  Benjamin— -I  understand  that  my  brother  Randolph 
maintains  all  those  propositions,  and  does  not  prove  one  of 
them.  Ton  have  at  different  times  given  such  different  dates 
to  this  matter,  that  I  have  become  bewildered. 

Me.  Randolph — You  don't  understand  my  propositions. 

Mr.  Benjamin — I  don't  understand  one  of  them. 

Now,  in  1849,  there  was  a  proposition  to  forge  a  grant.  It 
is  stated  that  we  were  parties  to  that  forgery ;  that  we  were  in- 
terested in  that  proposition,  and  that  we  carried  it  out. 

What  was  the  proposition  made  to  us  ?  The  proposition 
made  to  us  was  to  change  the  grant  which  Jas.  Alex.  Forbes 
evidently  treats  as  a  genuine  grant — which  he  believed  to  be  a 
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genuine  grant.  The  proposition  made  to  us,  in  effect,  is  to 
change  it ;  first,  because  it  describes  the  location  of  the  land 
in  the  wrong  place— as  being  in  the  Mission  of  Santa  Clara, 
and  upon  the  lands  of  Eerreyesa.  The  grant  which  we  pro- 
duce describes  the  mine  as  being  at  the  Mission  of  Santa  Clara 
—and  not  in  its  true  location,  on  the  lands  of  Eerreyesa,  as  the 
mining  petition  describes  it. 

The  next  proposition  ia :  "Your  grant  is  not  good,  for  the 
reason  that  you  have  no  boundaries  expressed  between  the 
mine  and  the  land  of  the  neighboring  proprietors.  I  want  a 
title  forged  which  shall  state  the  boundaries";  naming  the 
boundaries  he  requires  to  be  so  stated.  The  grant  which  we 
produce  has  no  boundaries  in  it ;  does  not  give  any  description 
such  as  James  Alexander  Forbes  proposed  should  be  forged. 
In  a  word,  the  grant  in  every  respect  corresponds  with  that 
which -James  Alexander  Forbes  is  describing  as  being  in  bis 
opinion  a  genuine  but  not  a  sufficient  grant.  It  fails  in  every 
attribute  which  James  Alexander  Forbes  was  recommending 
to  those  parties  in  Tepic,  to  attach  to  the  grant  when  it  should 
be  forged. 

Mr.  EANDOLPn— Except  the  ratification. 

Mr.  EENJAinN— I  am  speaking  of  one  thing  at  a  time.  I 
speak  now  of  the  grant  of  two  leagues.  The  two-league  grant 
is  one  thing ;  the  ratification  another.  The  whole  idle  story 
about  the  ratification  has  been  refuted  again  and  again,  until  I 
am  satiated  with  the  subject.  I  cannot  repeat  as  often  as  you 
do.     I  give  that  up. 

I  will  not  repeat  my  argument  to  your  Honors.  If  I  have 
not  been  sufficiently  clear,  it  is  my  misfortune.  But  I  will  not 
repeat  things  over  and  over.  I  never  have  argued  in  that  way, 
and  never  will. 

I  do  not  know,  may  it  please  your  Honors,  if  I  shall  be  jus- 
tified in  detaining  the  Court  a  minute  longer  in  this  ease.  I  feel 
that  we  have  engrossed  the  time  and  attention  of  the  Court 
long  enough.  For  myself,  I  am  thoroughly  weary,  tired  and 
sick  of  it.  I  have  never  before  had  ray  attention  engaged  in  a 
case  so  long,  and — in  my  judgment— so  unprofitably.    When 
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a  few  months  shall  have  passed  away,  when  your  Honors  shall 
have  done  justice  to  all  this  charge  of  fraud  and  forgery,  and 
the  history  of  the  charge  shall  be  amongst  the  forgotten  curi- 
osities of  the  past,  we  will  look  back  on  this  whole  trial,  amazed 
that  sis  or  eight  intelligent  men  could  have  engaged  for  a  month 
in  the  discussion  of  the  question  whether  the  titles  in  this  case 
were  forged  or  genuine.  It  will  not  be  believed  to  the  credit 
of  any  of  us,  that  it  could  have  required  a  discussion  of  this 
record,  I"or  myself,  I  feel  ashamed  of  the  time,  for  which  I 
have  engaged  the  attention  of  the  Court,  and  shall  say  nothing 
further  on  the  subject. 

I  will  say,  before  closing,  that  we  appeal  to  your  Honors  for 
as  early  a  judgment  in  the  ease  as,  consistently  with  your 
.other  duties,  it  shall  be  in  your  power  to  give  us,  I  know,  in 
making  this  appeal,  that  I  re-echo  the  desires  of  my  friend  on 
the  other  side.  If  we  be  indeed  entitled  to  this  mine,  we  have 
been  long  enough  kept  out  of  its  possession  without  any  per- 
son to  look  to  for  the  damage  suffered  by  being  deprived  of 
our  property. 

In  the  administration  of  the  law,  an  appeal  was  made  to  the 
powers  invested  in  your  Honors,  as  Chancellors,  I  referred 
to  an  exercise  of  that  power  once  before,  and  regret  to  say, 
that  in  the  observations  made  on  that  occasion  I  was  misun- 
derstood by  the  Court.  It  is  not  for  me  to  say,  that  not  now, 
for  the  first  time  for  nearly  a  generation  spent  in  the  practice 
of  my  profession,  would  I  have  voluntarily  incurred  the 
rebuke  of  the  Bench  for  disrespect  to  the  Court.  It  never 
had  occurred  to  me  before,  and  I  trust  never  will  again.  I 
should  have  supposed,  nay,  would  have  felt  confident,  that 
nothing  would  have  drawn  the  remarks  of  the  Bench,  but  a 
misapprehension  of  what  I  had  said.  But  brother  Eandolph 
was  kind  enough  the  following  morning,  with  exceeding  cour- 
tesy, to  renew  the  observations  made  by  the  Bench,  and  to  say 
that  he  concurred  with  those  convictions  of  the  Court.  I  was 
therefore  satisfied,  can  but  be  satisfied,  that  I  expressed  myself 
very  illy.  I  must  therefore  thank  him  for  recalling  to  the  Court 
the  want  of  courtesy  of  which  I  was  guilty  ;  and  now  desire  to 
say,  that  if  anything  fell  from  my  lips  on  that  occasion  that 
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could  give  umbrage  to  the  most  scrupulous  or  sensitive,  or  lead 
tliem  to  suppose  I  entertained  other  than  feelings  of  the  highest 
respect  for  the  Court,  the  error  is  due  to  some  misapprehension 
of  my  true  sentiments,  and  certainly  ia  not  what  I  wished  to 
have  conveyed  by  my  language.  I  thank  your  Honors  for 
your  attention. 
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Fridat,  November  2d,  1860. 

Mb.  Johnson  said: — 

May  it  please  your  Honora :  The  magnitude  or  the  interest 
which  the  case  involves ;  the  many  and  pecuhar  questions  .of 
law  which  it  presents;  the  facta  on  which  the  claims  of  our 
clients  rest ;  their  denial ;  the  grounds  of  that  denial ;  the 
manner  in  which  these  have  been  maiutained  ;  the  official  char- 
acter of  the  personage  who  has  so  figured  in  the  contest ;  its 
entire  history  from  ita  origin  to  the  present  hour — cause  me  to 
feel  more  than  ordinary  embarrassment  in  rising  to  address 
your  Honors. 

That  embarrassment  is  greatly  increased  by  the  manner  in 
which  my  fnends  and  colleagues  have  discharged  their  part  of 
the  duty  imposed  upon  us  all.  Presenting  to  the  Court  all  the 
learning  appropriate  to  the  case,  and  explaining  it  with  felicit- 
ous peispicuity,  they  have  developed  the  facts  and  applied  the 
evidence  with  an  aeutencss  and  power  which  makes  me 
despail-  of  being  able  to  suggest  anything  having  even  the 
air  of  novelty.  All  that  I  dare  hope  is,  that  I  may  submit 
some  views  which  will  further  assist  the  deliberations  of  the 
Bench. 

A  professional  career,  now  of  nearly  half  a  century,  bring- 
ing me  into  immediate  connection  with  almost  every  variety  of 
official  controversy,  and  an  acquaintance  from  reading,  yet 
more  extensive,  of  such  controversies  in  every  civilized  land, 
has  never  brought  to  my  knowledge  a  case  so  conducted  as 
this  has  been  on  the  part  of  the  Government.  So  extraordi- 
nary has  it  been,  that  at  times  I  almost  doubted  whether  I 
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was  living  under  a  Government  of  laws,  and  breathing  tlie  air 
of  Justice  and  Freedom.  The  plainest  principles  of  both  have 
been  so  grossly  violated ;  the  claims  of  suitors  so  wholly  dis- 
regarded ;  the  feelings  of  gentlemen  so  ruthlessly  insulted ;  the 
courtesies  of  life  so  absolutely  forgotten;  the  comity  due  to  a 
feeble  foreign  nation — and  because  feeble,  so  shamel'essly 
trampled  upon,— that  I  could  hardly  credit  that  it  was  all  done 
under  the  sanction  of  a  Government,  whose  highest  duty  and 
special  pride  it  should  be  to  establish  an  elevated  standard  of 
public  morality,  and  to  throw  wide  open  all  the  avenues  which 
might  be  necessary  to  the  vindication  and  establishment  of 
truth  and  justice. 

That  the  agents  of  a  free  and  enlightened  people  should  use 
thsir  short-lived  power— short-lived  as,  I  thank  God,  it  is— to 
keep  from  the  Court  the  truth  and  the  evidence  of  the  truth 
upon  which  this  case  should  rest;  should  entrench  themselves 
behind  the  laws,  real  or  supposed,  of  the  defense,  for  the  pur- 
pose of  presenting  its  discovery  to  them  ;  and  apparently  hope, 
that  by  such  means  they  might  confiscate  private  property,  not 
to  be  accomplished  if  the  truth  was  discovered,— would  in  any 
Government  under  the  sun  he  hardly  thought  credible. 

And  yet,  before  I  have  done,  may  it  please  your  Honors,  I  am 
sorry  to  say  that  I  hope  to  show  that  that  has  been  precisely 
the  conduct  of  those  who  have  managed  this  case  on  the  part 
of  the  Government. 

I  rise,  may  it  please  your  Honors,  to  aid  you  in  the  duty  of 
thjrarting  such  efforts ;  to  assist  you  in  what  I  am  sure  is  your 
desire— to  do  all  that  in  you  lies  to  vindicate  the  cause  of  truth 
and  justice,  to  preserve  the  good  name  of  our  country,  to 
redeem  its  pledged  honor,  and  to  rescue  these  suitors  from  the 
load  of  scurrilous  abuse  which  the  Government  has  thought 
proper  to  heap  upon  their  heads. 

My  colleagues  have  anticipated  me  in  the  duty;  and  for  the 
manner  of  doing  it,  one  of  them  has  received  the  rebuke  of  the 
learned  counsel  of  the  Government.  His  (Mr.  Benjamin's)  ar- 
gument was  derided,  his  rhetoric  unkindly  criticised ;  throwing 
aside  its  alleged  insulting  reproaches  upon  the  Attorney- 
General  and  its  alleged  appeals  to  the  public,  your  Honors 
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have  been  told  it  was  bat  a  repetition  of  what  had  long  since 
been  better  said  in  behalf  of  his  chents  by  another. 

On  the  special  attorney's  stricture  upon  the  argument,  I 
have  nothing  to  say.  I  leave  it  to  the  judgment  of  your  Hon- 
ors. Its  power  is  too  fresh  in  my  own  recollection  to  need  a 
word  in  its  support.  I  leave  that  part  of  the  reproof  without 
remark. 

But,  upon  the  other  topie,  I  cannot  refrain  from  saying  that 
however  high  my  brother's  estimate  may  be  of  his  own  profes- 
sional sense  of  duty,  he  sins  against  all  the  laws  of  good  taste 
when  he  indulges  in  harsh  animadversions  upon  the  conduct 
of  J.  P.  Benjamin.  That  gentleman  is  in  my  presence.  I  for- 
bear, therefore,  to  say  of  him  all  that  I  think  and  feel.  Kich 
in  all  the  learning  that  becomes  the  accomplished  lawyer,  with 
a  power  of  argument  rarely,  if  ever,  surpassed ;  his  eloquence, 
yet  apparently  thrilling  through  this  chamber,  delighting,  as  it 
did,  the  ear  of  the  Bench  and  all  who  had  the  happiness  to 
hear  it ;  his  uniform  courtesy  to  the  Bench  and  the  Ear ;  his 
marked  regard  for  the  feelings  of  his  adversary ;  his  social  qual- 
ities and  intellectual  endowments,  that  make  him  the  delight 
of  every  refined  and  cultivated  circle — will  retain  for  him  undi- 
minished the  esteem  and  admiration  of  all  who  have  the  good 
fortune  to  know  him,  although  he  may  not  have  been  aDle  in 
this ^  instance  to  have  reached  that  high  degree  of  professional 
courtesy  so  strongly  recommended  and  attractively  illustrated 
by  the  special  counsel  of  the  Government  I  He  will  continue 
to  be,  in  despite  of  that  omission  which,  perhaps,  he  will  never 
be  able  to  supply  in  the  future,  the  ornament  of  the  Senate  of 
his  country,  and  the  pride  and  boast  of  its  National  Bar. 

I  have  done  with  this  topie,  may  it  please  your  Honors.  I 
regret,  greatly  regret,  the  necessity,  which,  as  I  supposed,  ren- 
dered it  necessary  to  indulge  in  such  reflections. 

I  proceed  to  the  argument,  and  I  shall  endeavor  to  conduct 
it  with  all  the  mildness  that  the  circumstances  will  permit. 

The  propositions  which  I  shall  seek  to  maintain  are  these: 

First.  That  the  claim  for  the  mine  is  before  the  Court. 

Second.  That  it  is  one  which  your  Honors,  if  you  believe  the 
fecte  on  which  the  claim  rests,  ate  bound  to  confirm  under  the 
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act  by  whose  authority  you  are  now  here,  as  far  as  this  case  is 
concerned. 

And,  before  stating  the  other  propositiona  I  proceed  to 
ai-gue  the  prehminary  objection  involved  in  these  which  X 
have  stated. 

It  is  objected  by  my  brother  upon  the  other  aide,  that  what- 
ever may  liave  been  the  purpose  of  the  pleader,  he  haa  so 
inartificially  performed  his  worli  that  he  has  failed  to  bring 
before  you  for  conflrmatioo  the  mining  title  of  his  clients. 

This  upon  the  part  of  my  brother,  is  a  modern  discovery. 
It  was  not  made  before.  The  decision  of  the  majority  of  the 
Board  who  confirmed  the  title,  as  well  as  the  decision  of  the 
third  Commissioner  who  rejected  the  title,  assumed  that  the 
claim  to  the  mine  was  presented  for  rejection  or  confirmation. 
I  have  stated  that  it  is  a  modern  discovery  of  the  counsel  upon 
the  other  side ;  for  otherwise  I  am  unable  to  account  for  the 
mass  of  evidence  which,  without  objection,  he  has  suffered  to 
be  taken— and  has  taken  himself— in  relation  to  this  very 
claim,  which  swells  the  record  up  to  the  size  in  which  your 
Honors  behold  it. 

And  now,  at  the  last  moment,  when  all  other  efforts  have 
failed,  the  counsel  for  the  Government,  in  behalf  of  the  Govern- 
ment, in  order  to  preserve  to  the  Government  this  property, 
according  to  their  estimate  of  incalculable  value,  rely  upon 
this— I  was  about  to  say,  miserable— techmcaX  objection! 

Now,  the  objection,  may  it  please  your  Honors,  involves  the 
mining  petition.  Was  it  the  purpose  of  the  petition  to  present 
the  claim  ?  The  whole  title  to  the  mine  is  set  out  with  all  the 
particularity  necessary  to  present  the  claim  for  adjudication  to 
the  tribunal  to  whom  tlie  petition  was  presented;  the  very 
papers' that  my  brother  upon  the  other  side  alleges  are  fraudu- 
lent, are  all  there  specially  referred  to  and  relied  upon  as  the 
muniments  of  the  title ;  the  continual  possession,  and  the  ex- 
penditure consequent  upon  a  belief  of  the  title  swelling  up  in 
amount  to  $930,000,  are  alleged ;  and  the  petition  concludes : 
(Transcript,  page  8)—"  And  the  petitioner  relies  for  confirma- 
tion of  title  upon  the  original  documents,  copies  of  which  are 
transmitted  herewith ;  and  upon  such  other  and  further  proofs 
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83  they  may  be  advised  are  necessary."  What  title  did  they 
expect  to  be  confirmed?  The  title  to  the  two  leagues?  Why, 
that  in  comparison  with  the  value  of  the  whole  matter  in  dis- 
pute was  as  nothing.  The  title  to  the  mine  also,  as  evidenced 
by  the  introduction  of,  all  the  papers  relied  upon  by  the  peti- 
tioner ;  the  saving  to  them^lves  the  expenditure  of  nearly  one 
million  of  dollars— "as  well  as  by  all  other  proofs  applicable 
to  their  title,  that  they  might  at  any  time  during  the  contro- 
versy be  able  to  produce." 

The  Board,  all  of  them  first  holding  that  this  title  was  before 
them,  as  well  as  the  title  to  the  two  leagues,  affirmed  this  title 
and  rejected  the  title  to  the  two  leagues.  What  was  then  done 
by  the  parties  upon  the  other  aide  ? 

From  the  decision  of  the  Board  affirming  the  title  to  the 
mine,  the  United  States  took  an  appeal ;  and  here  is  their  pe- 
tition, upon  page  132  of  the  Transcript : 

The  United  States,  by  their  attorney,  represent  that  this 
cause  is  for  a  review  of^  the  decision  of  the  U.  S,  Land  Com- 
mission, whereby  the  claim  of  the  Appellee  was  confirmed  in 
part,  as  will  appear  by  reference  to  the  record  in  the  case; 
that  a  transcript  of  said  record  was  filed  in  this  Court,  J'eb. 
26,  1856 ;  that  a  notice  of  appeal  was  filed  on  the  part  of  the 
United  States,  April  15,  1856 ;  that  the  land  claimed  lies  in 
this  District,  and  that  said  claim  is  invalid. 

Wherefore  appellants  pray  that  this  Court  reverse  the  de- 
cision of  the  said  Commission,  and  decree  the  said  claim  in- 
valid. 

The  aniswer  to  that  petition,  intended  to  take  issue  upon  the 
fafits  presented  in  that  petition  of  appeal,  is  found  on  page  142 
of  the  Transcript ;  and  it  reads  thus: 

That  his  titles  to  the  mine  and  lands  of  New  Almaden,  as 
set  forth  and  described  in  his  petition  to  the  Board  of  Com- 
missioners, and  in  the  documentary  and  other  evidence  filed 
in  this  case,  are  good  and  valid  titles ;  that  the  land,  property 
and  interest  so  claimed  by  him  are  situate  in  the  Northern 
District  of  California,  and  within  the  jurisdiction  of  this  Court. 

And  he  prays  this  honorable  Cpurt  to  afftrm  so  much  of  the 
decision  of  the  Commissioners  as  confirms  his  said  claim. 

This  is  immediately-followed  by  a  notice  on  the  part  of  the 
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United  States,  signed  by  the  then  District  Attorney  of  the 
United  States,  to  the  appellee,  to  produce  certain  papers,  with 
which  it  is  unnecessary  to  trouble  the  Court  by  reading ;  all 
of  which  papers  relate  to  the  title  to  the  mine. 

And  that  is  followed  by  a  further  notice,  upon  page  198  of 
the  Transcript,  for  an  additional  production  of  papers,  some 
ten  or  fifteen  in  number  ;  all  of  which  relate  to  the  mine. 

The  papers  are  produced  for  the  second  time  as  evidence ; 
so  offered,  so  given.  The  case  is  now  for  hearing.  Not  a 
whisper  of  objection  fell  from  the  lips  of  the  counsel  for  the 
United  States,  that  the  whole  of  this  evidence  had  nothing  to 
do  with  the  case  before  the  Court.  If  they  had  thought  so, 
may  it  please  your  Honors,  they  ought  to  have  demurred  to 
the  petition. 

But  where  does  my  brother  find  that  any  petition  is  neces- 
sary ?  The  language  of  the  Act  of  1851  requires  no  petition. 
The  8th  section  says  that  "  Each  and  every  person  claiming, 
etc.,  shall  present  the  same  to  the  said  Commissioners." 
Whether  it  is  to  be  done  in  the  form  of  a  petition,  or  by  the  pre- 
sentation of  the  title  papers  upon  which  the  claim  rests,  the 
statute  says  nothing.  It  could  not  be  tolerated  in  a  Court  of 
last  resort,  upon  an  appeal  from  a  judgment  pronounced  upon 
an  issue  admitted  on  all  sides  to  have  been  before  the  Court, 
to  adjudicate  on  each  of  every  supposed  or  real  defect,  if  the 
objection  had  not  been  made  at  the  time.  It  is  a  rule  of  uni- 
versal practice  necessary  to  the  performance  of  justice,  that  an 
appellate  tribunal  will  not  permit  an  objection  to  be  taken  be- 
fore itself  for  the  first  time,  which,  if  taken  in  the  Court  below, 
might  be  corrected.  I  cite  no  authorities  for  such  a  principle 
of  elementary  law. 

But,  may  it  please  your  Honors,, have  you  no  power  to  au- 
thorize an  amendment?  You  are  an  appellate  Court;  an  ap- 
peal from  the  decision  of  the  Commissioners  is  given  to  you 
as  a  Court.  You  look  to  the  constitution  of  this  tribunal— 
to  what  made  your  powers  here  as  a  Court — in  acting;  and  in 
the  absence  of  an  express  or  implied  restriction  upon  your  au- 
thority to  amend,  that  authority  exists  in  every  case,  and  of 
course  in  this.     And  the  result  is,  that  if  there  was  any  found- 
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ation  at  all  for  the  objection  that  occurred  to  the  special  at- 
torney, tlie  Court  would  direct  the  prayer  of  the  petition,  in 
that  respect,  to  be  amended.  Would  it  not  be  amended,  may 
it  please  the  Court,  if  it  was  an  ordinary  case  of  eq,uity  pleading  ? 

The  case  of  the  petitioner  ia  made  out  in  his  petition.  The 
supposed  defect  is  not  making  the  prayer  for  relief  coextensive 
■with  the  necessities  of  his  case,  as  the  case  is  presented ;  he 
makes  one  prayer,  which  does  not  cover  his  entire  claim.  Your 
Honors  will  not  permit  the  mistake  of  counsel,  not  called  to 
the  attention  of  the  Court  below,  when  they  could,  and  would 
have  been  corrected,  if  called  to  the  Court's  attention  below,  to 
injure  the  client  in  the  appellate  tribunal,  but  direct  at  once  the 
amendment  to  be  made.  My  brother  upon  the  other  side 
would  have  saved  himself  an  immense  deal  of  labor;  saved 
his  intellect  an  immense  deal  of  wear  and  tear;  he  need  not 
have  subjected  himself  to  the  intellectual  trial  between  himself 
and  the  Mexican  witnesses,  nor  have  pursued  the  game  he  at- 
tempted to  play  with  ray  colleague,*  as  a  witness,  if  the  case 
was  not  before  the  Court— unless  he  is  much  more  fond  of  labor 
than  lawyers  generally  are. 

Well,  now,  may  it  please  your  Honors,  if  the  claim  is  before 
you,  the  next  question  under  this  head  is  :  Is  it  a  claim  that 
can  be  legitimately  before  you  under  the  provisions  of  the  Act 
of  1851 ? 

How  is  that  Act  to  be  construed,  if  there  is  any  doubt  upon 
its  face  in  this  or  any  other  particular?  To  solve  the  doubt, 
where  the  objection  in  the  particular  case  is,  that  it  does  not 
cover  a  ciise  intended  to  be  provided  for  by  the  treaty,  you  go 
to  the  treaty.  And,  if  going  to  the  treaty,  you  discover  that 
the  case  before  the  Court  was  intended  to  be  embraced  by  the 
treaty,  then,  although  the  words  of  the  act  passed  for  the  pur- 
pose of  carrying  the  treaty  into  execution  may  be  doubtful, 
you  give  them  a  construction  to  cover  everything  that  the 
treaty  was  intended  to  protect. 

"What  was  the  treaty  intended  to  protect  ?  Private  property 
of  every  description  belonging  to  Mexicans,  or  to  anybody  else, 
derived  from  the  Mexican  Government,  having  its  origin  in 
Mexican  law,  depending  for  ila  validity  upon  Mexican  juris- 
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prudence  and  common  law  statute.  And  why  ?  Because,  in 
this  enlightened  age  of  the  world,  nobody  has  ever  supposed  : 
that  tb^re  was  any  foundation  for  the  principle  which  the 
coarse  intellect  of  Eynkershoek'  thought  proper  to  announce—  . 
that  private  property  co'uld  be  destroyed,  either  by  conquest  or 
byeessioti. 

It  is  hot  necessary  to  inquire  into  the  effect  of  conquest,  be- 
cause, in  this  particular,  there  is  no  conquest.  It  is  only  neces- 
sary to  see  what  the  Government  of  the  United  States  have 
undertaken  to  do.  Have  they  by  their  treaty  intended  to  pro- 
tect every  species  of  property  known  to  the  laws  of  Mexico, 
and  valuable  in  point  of  fact  ? 

Article  8. — Mexicans  now  established  in  territories  pre- 
viously belonging  to  Mexico,  and  which  remain  for  the  future 
within  the  limits  of  the  United  States,  as  defined  by  the  pres- 
ent treaty,  shall  be  free  to  continue  where  they  now  reside,  or 
to  remove  at  any  time  to  the  Mexican  Republic,  retaining  the 
property  whieh  they  possess  in  the  said  territories,  or  disposing 
thereof,  and  removing  the  proceeds  wherever  they  please,  with- 
out their  being  subjected,  on  this  account,  to  any  contribution, 
tax,  or  charge  whatever. 

Those  who  shall  prefer  to  remain  in  the  said  territories,  may 
either  retain  the  title  and  rights  of  Mexican  citizens,  or  acquire 
those  of  citiaens  of  the  United  States.  But  they  shall  be  under 
the  obligation  to  make  their  election  within  one  year  from  the 
date  of  the  exchange  of  ratifications  of  this  treaty ;  and  those 
who  shall  remain  in  the  said  territories  after  the  expiration  of 
that  year,  without  having  declared  their  intention  to  retain  the 
character  of  Mexicans,  shall  bfe  considered  to  have  elected  to 
become  citizens  of  the  United  States. 

,1  In  the  said  territories,  property  of  every  kind,  now  belong- 
ipg  to  Mexicans  not  established  there,  shall  be  inviolably  re- 
spected.—The  present  owners,  the  heirs  of  these,  and  all  Mexi- 
cans who  may  hereafter  acquire  said  property  by  contract, 
shall  enjoy  with  respect  to  it  guaranties  equally  ample  as  if 
the  same  belonged  to  citizens  of  the  United  States. 

We  present  the  claim  to  a  mine.  We  say  the  title  was 
derived  from  Mexico.  We  produce  the  title  papers,  and  estab- 
lish by  proof — as  far  as  this  part  of  the  argument  is  concerned 
— to  be  assumed  as  true,  and  as  evidence  of  such  title. 
My  learned'  brother  .upon  the  other  side,  and  the  d 
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Commissioner  before  the  Board,  maintained  that  it  is  a  ease 
not  covered  by  tlie  Act  of  1851.  That  it  was  embraced  by 
the  trealy,  if  there  could  be  any  doubt  from  the  language  and 
words  of  the  treaty,  is  admitted  by  Mr.  Commissioner 
Thompson.  That  part  of  his  opinion  is  at  page  127  of  the 
Transcript,  He  tella  ua,  ''That  a  compliance  with  the  terms 
of  the  ordinance  would  give  a  right  of  property  in  the  mine, 
which  the  treaty  of  Guadalupe  Hidalgo  would  protect,  if  the 
law  in  which  that  right  is  founded  is  not  abrogated  by  the  act 
of  cession,  does  not  admit  of  controversy." 

I  have  a  right,  therefore,  to  assume  it  as  true,  that  if  this  is 
property^  it  is  protected  by  the  treaty ;  and  the  only  question 
for  your  Honors  to  decide  is :  Is  it  covered  by  the  act  of  1851 
-^under  whose  authority  you  are  acting? 

That  act  was  passed  to  carry  into  eifeet  the  provisions  of 
that  treaty ;  and  so  far  as  relates  to  real  property,  is  undis- 
puted. With  personal  property  it  did  not  interfere.  It  left 
the  title  to  personal  property  to  be  decided  by  the  local 
Courts,  under  the  authority  of  the  general  jurisprudence  of 
the  State,  or  of  the  United  States.  But  the  United  States, 
with'  reference  to  real  property,  or  interest  in  real  property,  had 
a  policy  of  its  own.  That  policy  in  relation  to  similar  treaties 
was  carridd  out  by  the  act  of. 182*,  and  the  antecedent  acts 
passed  under  provisions  to  carry  into  effect  the  treaties  with 
Spain  and  with  France.  All  that  time  Congress  thought  tha.t  it 
was  not  necessary  to  provide  any  particular  mode  of  passing 
upon  titles  derived  from  Spain  or  from  I'rance  during  the  period 
thatthe  territories  ceded  were  the  property  eitherof  Spainor  of 
France,  where  those  titles  were  consummated  so  as  to  vest  in  their 
owners  an  estate  in  fee  which  could  be  maintained  in  Courts  of 
Justice  by  ordinary  proceedings ;  but  that  it  was  necessary  to 
provide  for  all  eases  of  inchoate  titles  which,  atthe  date  of  the  sev- 
eral treaties  that  those  acts  were  passed  in  relation  to,  had  gone  to 
such  an  extent  as  to  bind,  at  the  moment  of  the  cession,  the 
conscience  of  the  former  Government. 

California,  it  was  imagined,  with  reference  to  these  titles,  was 
in  a  different  condition.  It  was  a  distinct  province  of  Mexico; 
sparsely  populated.     The  United  States  did  not  know  the  pos- 
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siblc  extent  of  the  titles — the  real  and  consummated  titles — 
and  of  course  did  not  know  to  what  extent  the  domain  ceded 
bv  Mexico  had  been  converted  before  the  cession  into  private 
estate.  They  made,  therefore,  the  Act  of  1851  more  extensive 
than  the  provisions  of  the  antecedent  legislation  in  relation  to 
other  treaties ;  and  the  policy  of  that  course  upon  the  part  of 
the  Government,  is  stated  by  the  Chief  Justice — Taney — in  the 
ease  of  Fremont  vs.  The  United  States,  to  be  found  at  page 
542,  17  Howard's  Eeporta.  I  read  from  page  553.  After 
speaking  of  the  acts  passed  in  relation  to  the  cessions  of  Louisi- 
ana and  Florida,  the  Chief  Justice  says : 

The  laws  of  Congress  giving  the  jurisdiction,  were  differ- 
ent in  one  respect,  and  the  condition  of  the  countries,  as  well 
as  the  latos  and  v^ages  of  the  nation  making  the  grants,  were 
also  different.  It  will  be  seen  from  the  quotation  we  have 
made,  that  the  8th  section  embraces  not  only  inchoate  or  equi- 
table titles,  but  legal  titles  nlso ;  and  requires  them  all  to  un- 
dergo examination,  and  to  be  passed  upon  by  the  Court.  The 
object  of  this  provision  appears  to  be  to  place  the  titles  to  land 
in  California  upon  a  stable  foundatiou,  and  to  give  to  the  par- 
ties \i\io  possess  them  an  opportunity  of  placing  them  on  the 
records  of  the  country,  in  a  manner  and  form  that  will  prevent 
future  controversy. 

Now  what  have  they  done  ?  The  8th  section  of  the  Act 
of  1851  provides  that  "  Each  and  every  person  claiming  lands 
in  California  by  virtue  of  any  right  or  title  derived  from  the 
Spanish  or  Mexican  Government,  shall  present  the  same  to  the 
said  Commissioners  when  sitting  as  a  board,  together  with  such 
documentary  evidence  and  testimony  of  witnesses  as  the  said 
claimant  relies  upon  in  support  of  such  claims;  and  it  shall  be 
the  duty  of  the  Commissioners,  when  the  case  is  ready  for 
hearing,  to  proceed  promptly  to  examine  the  same  upon  such 
evidence,  and  upon  the  evidence  produced  in  behalf  of  the 
United  States,  and  to  decide  upon  the  validity  of  the  said  claim, 
and,  within  thirty  days  after  such  decision  is  rendered,  to  cer- 
tify the  same,  with  the  reasons  on  which  it  is  founded,  to  the 
District  Attorney  of  the  United  States  in  and  for  the  district 
in  which  such  decision  shall  be  rendered." 

The  11th  section  provides  "  That  the  Commissioners  herein 
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provided  for,  and  the  District  and  Supreme  Courts,  in  deciding 
on  the  validity  of  any  claim  brought  before  them  under  the 
provisions  of  thia  act,  shall  be  governed  by  the  treaty  of  Gua- 
dalupe Hidalgo,  the  law  of  nations,  the  laws,  usages  and  cus- 
toms of  the  government  from  which  the  claim  is  derived,  the 
principles  of  equity,  and  the  decisions  of  the  Supreme  Court 
of  the  United  States,  so  far  as  they  are  applicable." 

Well,  all  that  it  is  necessary  to  do,  may  it  please  your  Honors, 
is  to  show  that  the  particular  claim  is  derived  from  Mexico; 
that  the  title  set  up  and  asked  to  be  confirmed  is  a  title,  in  the 
language  of  the  act,  "derived  from  the  Spanish  or  Mexican 
Government." 

Now,  it  is  said  that  it  was  not  the  purpose  of  the  act  to  cover 
a  mining  title.  It  is  admitted  to  have  been  the  object  of  the 
treaty,  but  it  is  not  the  design  of  that  act,  because  it  is  not  a 
claim  to  lands  I  And  we  have  had  a  brilliant  metaphysical 
discussion  on  the  part  of  my  brother  on  the  other  side,  to  tell 
us  what  lands  are,  and  what  lands  are  not ;  and  he  arrived  at 
the  very  satisfactory  coflfclusion  that  a  quarter-dollar  thrown  on 
the  surface  of  the  land,  was  not  land.     Well,  that  I  can  see. 

He  said,  in  the  opening  of  the  ease  upon  the  part  of  the  Govern- 
ment, that  the  act  covered  only  an  absolute  interest  in  land ;  the 
fee  simpk,  as  contradistinguished  from  any  lesser  title.  He 
must  go  to  that  extent,  or  the  whole  argument  fails.  Then,  if 
by  the  laws  of  Mezico  there  could  be  in  the  real  estate  of  Mex- 
ico estates  for  life,  estates  for  years,  estates  in  fee  tail,  estates  in 
fee  simple  conditional,  as  these  several  estates  are  known  to  the 
Common  Law  of  England  and  the  United  States,  the  moment 
the  country  was  ceded  to  the  United  States  they  all  became 
vested  in  the  United  States.  Property  in  Mexico — an  interest 
in  lands  in  Mexico — to  be  recovered  by  the  ordinary  proceed- 
ings provided  by  the  laws  of  Mexico  for  the  recovery  of  inter- 
est in  real  estate— liable  to  sale  in  Mexico — liable  to  be  for- 
feited as  real  estate  in  Mexico,  was  not  within  the  treaty,  or, 
if  within  the  treaty,  not  within  thia  statute  1 

I  have  shown  you  that  it  waa  the  object  of  the  treaty  to 
protect  every  kind  of  interest  in  real  estate.  Now,  suppose 
this  Act  of  1851  is  doubtful  in  any  particular  instance.     There 
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is  onecoQaideratioa  which  woald  force  your  Honors  to  come 
to  the  conclusion  to  which  we  invite  you,  and  that  is  this :  that 
all  claims  to  land  not  confirmed  by  this  act,  under  the  provis- 
ions of  this  law,  by  the  Board  of  Land  Commissioners,  if  not 
appealed  from— by  the  decision  of  the  District  Court,  if  that 
be  not  appealed  from— by  the  final  decision  of  the  Supreme 
Court  of  the  United  States,  where  there  is  an  appeal— shall  be- 
come a  part  of  the  public  domain  of  the  United  States.  Then 
my  brother  would  have  you  to  believe  that  the  Congress  of  the 
United  States,  with  the  faith  of  the  nation  pledged  to  protect 
every  claim,  derived  by  any  kind  of  title  from  Mexico,  in- 
tended so  cunningly  to  devise  their  statute  as  to  confiscate — 
for  aught  that  your  Honors  can  know — to  the  United  States, 
more  than  one-half  of  the  claims  to  land  in  California  derived 
from  titles  given  by  Mexico. 

But  to  apply  it  to  the  particular  case.  The  mine,  says  Mr. 
Attorney  General  and  his  representative  here,  is  of  inestimable 
value;  it  has  yielded  already  eight  millions  of  dollars  to  ite 
possessors,  with  which  they  ought  %be  eatiafied- accordingto 
Lim— if  they  are  permitted  to  go  free,  instead  of  having  the 
money  taken  from  them,  and  spending  the  rest  of  their  lives  in 
the  penitentiary  1  Beautiful  language  that  for  an  ofScer  of  the 
Government  I  Some  of  them  would  not  look  well  in  that  place  1 
The  Attorney  General  tells  ua  that  arithmetic  can  hardly  cal- 
culate the  value- of  what?  Of  this  estate.  He  does  not  pre- 
tend to  say  it  is  not  an  estate  in  land.  Of  this  mine.  He  does 
not  pretend  to  say  that,  if  the  title  is  in  ua,  it  is  not  protected 
by  the  treaty.  He  does  not  set  up  the  objection  that  the  Act  of 
1851  does  not  embrace  it.  I  will  do  Aim  the  justice  to  say 
that.  But  hia  representative  here  tells  your  Honors,  that  al- 
though it  be  of  such  value,  and  although  our  alleged  right  to 
hold  it,  is  a  right  derived  from  the  laws  of  Mexico,  under  a  title 
justified  by  the  laws  of  Mexico,  it  is  one  that  we  cannot  get 
confirmed  under  the  provisions  of  this  Act  of  1851 ;  because 
the  Act  of  1851  has  left  out  ao  much  of  the  property  intended 
to  be  secured  by  the  treaty  of  1848  [ 

Could  you  give  it  that  interpretation,  may  it  please  your 
Honors,  even  if  you  supposed  it  to  be  doubtfol  ?     No  ;  cer- 
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tainly  not.  I  am  addressing  myself  to  just  men,-  anxious,  de- 
termined to  preserve  the  good  faith  of  our  common  nation ; 
and  I  have  no  doubt,  therefore— ndt  the  slightest — that  your 
Honors  will  hold  with  the  majority  of  the  Board  by  wliomthe 
title  to  this  mine  was  confirmed,  that  it  is  within  the  provisions 
of  the  Act  of  1851. 

But  the  Supreme  Court  have  told  you,  in  a  decision  pro- 
nounced the  term  before  the  last  in  Fossatt's  case  (which  was 
supposed  to  involve  the  claim  to  this  mine),  what  was  the 
object  of  the  treaty,  and  the  object  of  the  act  of  1851,  I  read 
from  page  448,  2l3t  Howard's  Eeports: 

These  acts  of  Congress  do  not  create  a  voluntary  jurisdiction 
that  the  claimant  may  seek  or  decline.  *  *  *  *  This 
jurisdiction  comprehends  even/  ^edes  of  title  or  right,  whether 
inchoate  or  complete ;  whether  resting  in  contract  or  evinced  by 
authentic  act  and  judicial  possession.  The  object  of  this  in- 
quiry was  not  to  discover  forfeiki/res  or  to  enforce  rigorous  con- 
ditions. The  declared  purpose  was  to  authenticate  titles,  and  to 
afford  the  solid  guarantee  to  rights  which  ensues  from  their  full 
acknowledgment  by  the*supreme  authority. 

So  at  pages  450  and  451 : 

The  United  States  did  not  appear  in  the  Courts  aa  a  conten- 
tions litigant. 

They  are  reproving  in  advance  those  who  have  managed 
this  case.  They  (the  United  States)  did  not  appear  in  the 
Courts  as  a  contentious  litigant.    But  how  did  they  appear  ? 

As  a  great  nation,  acknowledging  their  obligation  to  recog- 
nize as  valid  every  authentic  title. 

And  what  else  ?  By  closing  up  the  doors  by  which  evidence 
was  to  be  obtained  for  and  against  the  title  ?  By  deiouncing 
the  whole  Mexican  Nation,  and  asking  your  Honors  to  presume, 
as  a  presumption  of  law-— taught  to  you  as  a  jury, — that  they 
are  all  false  swearers — equal  in  that  respect  to  all  the  swearers  of 
Catholic  Christendom?  No,  may  it  please  your  Honors;  but 
"  ACKNOWLEDGING-  THEIR  OBLIGATION  TO  RECOGNIZE  AS  VALID 
EVERY  AUTHENTIC  TITLE,  AND  SOLICITING  EXACT  INFORMATION 
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TO  DIRECT  THEIR  EXECUTIVE   GOVERNMENT  TO  COMPLY  WITH 
THAT  OBLIGATION." 

Mr.  Attorney  General,  when  he  wrote  the  letter  to  which  I 
■will  call  your  Honors'  attention  by  and  by,  and  when  he  wrote 
his  opinion  in  relation  to  California  titles  in  general,  and  the 
New  Almaden  title  in  particular,  had  not  read  that  lesson  upon 
national  morality  taught  us  by  the  Supreme  Court  of  the 
United  States. 

Now,  may  it  please  your  Honors,  the  title  being  before  you 
for  judgment,  the  next  question,  and  the  only  question  which 
can  excite  any  interest,  or  could  excite  any  interest— in  the 
public  mind  at  least,  and  in  that  of  the  Court,— is:  Whether 
that  title  was  fairly  acquired  or  not  ? 

We  have  in  these  pleadings,  repeated  over  and  over  again 
in  the  argument,  the  charge  of  false  ;  fraudulent  ;  forged  ; 
FABRICATED.  Not  Satisfied  with  applying  all  these  epithets  to 
it,  it  was  also  "  antedated  1 "  And  then,  as  a  legal  conclusion— 
for  the  pleader  seemed  to  think  the  Court  would  not  see  that 
that  was  the  result  of  the  charge,  if  made  good,~-iC  was,  be- 
cause it  was  "  false,  forged,  fraudulent  and  fabricated,"  null  and 
of  no  effect. 

Now,  I  propose,  may  it  please  the  Court,  very  briefly— for 
the  whole  ground  has  been  so  well  covered  by  my  colleagues, 
that  I  am  satisfied  it  is  quite  unnecessary— to  examine  into  the 
truth  of  these  charges. 

There  are  some  things  about  which  the  counsel  on  the 
other  side  and  ourselves  do  not  differ.  We  start  from  them, 
therefore,  as  common  ground. 

There  was  a  man— I  believe  my  friend  on  the  other  side 
admits  there  was  such  a  man  in  existence  once  as  Andres 
Castillero.  There  was  such  a  man  as  this  petitioner— and 
probably  is  now;  Ae  is  not  "  forged;"  and  Ae  is  not  "fabri- 
cated" for  these  purposes.  That  same  man  was  here  in  1845. 
He  was  a  Mexican ;  conversant  with  the  science  of  mmmg  Of 
it  be  a  science) ;  anxious  to  show  his  skill ;  glad  in  that  way, 
not  only  to  promote  his  own  interest,  but  to  promote  the 
interest  of  his  country;  and,  in  the  latter  part  of  1845,  he 
had  discovered  ttus  mine.     That  is  admitted. 
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Mb.  Randolph — Discovered  the  quicksilver  in  it. 

Ma.  Johnson — Well,  tliat  is  tie  same  thing.  "Mine"  and 
"  quicksilver"  are  syuonjmous  terms.  What  is  his  belief,  may- 
it  please  your  Honors?  That  he  thought  it  exceedingly  valua- 
ble. How  valuable?  More  valuable  than  the  Almaden  mine 
of  Spain — and  its  value  could  hardly  be  counted  at  that  time 
in  dollars.  What  did  he  think  when  be  discovered  it  ?  That 
it  would  be  a  very  good  thing  to  make  it  his  own  private 
property,  if  it  could  be  accomplished.  But  he  had  no  means 
of  his  own ;  and  the  very  first  step  that  he  took,  evidenced  by 
any  authentic  written  act,  was  executing  a  contract  of  part^ 
nership  (which  bears  date  November  2,  1845),  by  which  he 
takes  with  him  as  partners  General  Jos^  Castro,  Secuudino  and 
Teodoro  Eobles,  and  Padre  Real. 

This  contract  of  partnership,  my  brother  on  the  other  side 
admits,  was  made  on  or  about  the  2d  of  November,  1845.  It 
is  therefore  an  authentic  paper.  What  did  it  look  to  ?  The 
working  of  this  mine.     The  first  article  says: 

"  Don  Andres  Castillero,  conforming  in  all  respects  to  the 
Ordinance  of  Mining,  forms  a  regular  perpetual  partnership 
with  the  said  persons  in  this  form  ;"  and  then  goes  on  to  state 
the  terms  of  the  partnership. 

Now,  he  has  discovered  the  mine;  he  values  it  highly  ;  he 
enters  in  good  faith,  on  the  2d  of  November,  1845,  into  a  con- 
tract of  partnership  to  work  it.  What  else  did  he  do,  about 
which  there  can  be  no  dispute  ? 

He  knew  that  there  were  mining  laws  in  Mexico,  in  force 
here,  under  which  the  individual  discoverer  could  secure  to 
himself  the  mine  discovered.  What  would  he  be  hkely  to  do? 
To  proceed  according  to  such  laws.  What  do  we  say  he  did? 
Denounced  and  registered  the  mine;  wrote  to  Mexico,  where 
at  last  his  title  was  to  be  confirmed ;  sent  specimens  of  the  ore 
there.  What  for?  To  prepare  the  authorities  in  whom  was 
vested  the  power  to  confer  upon  him  the  title,  for  the  application 
which  he  contemplated  making,  to  get  the  title.  He  goes  to 
Mexico;  and  being  in  Mexico,  the  discoverer  of  the  mine  or 
denouncer  of  the  mine,  what  would  he  have  done  in  all  proba- 
bility?   Taken  the  steps  in  Mexico  necessary  to  secure  the  title, 
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"Where  would  these  carry  him?  To  the  very  Department  of 
the  Grovernment  of  Mexico,  in  which  we  say  he  appeared. 
What  would  he  do  when  he  got  there?  Precisely  what  we 
say  he  did. 

Well,  then,  it  is  clear,  may  it  pleaae  your  Honors ;  no  man 
can  doubt,  because  every  man,  placed  in  his  condition,  feels 
that  he  would  have  done  the  same  thing ;  that  the  very  acts, 
which  we  maintain  as  established  upon  evidence  upon  which, 
the  mind  cannot  doubt,  were  done  by  the  discoverer  of  this 
mine,  were  the  very  acts  that  any  man  in  his  senses,  situated 
as  he  was,  would  have  done. 

Now,  what  did  he  do — as  we  say,  before  he  went  to  Mexico  ? 
An  official  communication,  dated  the  21st  of  April,  1846,  was 
made  by  the  Junta  de  Pomento  to  General  Tornel,  Director  of 
the  National  College  of  Mining,  sending  specimens  for  assay 
with  copies  of  Castillero'a  letters  to  Herreraand  Moral.  That  is, 
before  he  arrived.  How  these  are  proved,  I  will  tell  the  Court 
by-and-by.  The  minutes  of  the  proceedings  of  the  Junta,  Facul^ 
tativa  of  the  College,  of  the  24tli  of  April,  1846,  {dated  in  point 
of  fact,  the  24th  of  March,  but  evidently  should  he  dated  the 
24th  of  ^^rj7),  prove  what  I  have  stated. 

An  official  communication,  dated  29th  of  April,  from  Tornel, 
Director  of  the  College,  to  Moral,  President  of  the  Junta  Facul- 
tativa,  acknowledges  the  receipt  of  a  letter  from  Moral  of  the 
24th  of  April,  1846,  communicating  the  result  of  the  assay. 

In  an  official  communication,  dated  the  29th  of  April,  1846, 
from  Tornel,  the  Director  of  the  College,  to  the  Junta  de  Fo- 
medto,  was  communicated  the  result  of  the  assay. 

In  an  of&eial  communication,  dated  the  5th  of  May,  1846, 
from  the  Junta  de  Fomento  to  the  Minister  of  Justice,  the  dis- 
covery of  Castillero  was  made  known  to  the  President. 

On  the  12th  of  May,  1846,  Castillero  proposed  to  the  Junta 
to  contract  for  the  working  of  the  mine. 

On  the  14th  of  May,  1846,  there  was  an  official  communica- 
tion from  the  Junta  to  the  Minister  of  Justice,  announcing  the 
original  foregoing  contract,  and  urgently  recommending  the 
President  of  the  Bepublic  to  agree  to  it. 

On  the  20th  of  May,  1846,  an  official  communication  from 
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the  Minister  of  Justice  to  the  Junta  de  Fomento  ratifies  and 
approves  said  contract  in  all  its  parts. 

An  official  communication  of  the  20th  of  May,  1846,  from 
the  Minister  of  Justice  to  the  Minister  of  Eelations,  communi- 
cating the  President's  approval  of  Castillero's  contract  with  the 
Junta  de  Fomento,  and  grant  of  two  square  leagues  on  the 
land  of  his  mining  possession,  directs  the  Minister  of  Relations 
to  issue  the  proper  orders. 

On  the  23d  of  May,  1846,  the  orders  referred  to  in  that  com- 
munication, are  stated  to  have  been  issued. 

On  the  23d  of  May,  1846,  in  an  official  communication  ad- 
dressed by  the  Minister  of  Kelations  to  the  Governor  of  the 
Department  of  California,  setting  forth  the  President's  appro- 
val of  Castillero's  contract,  and  grant  of  two  square  leagues  on 
his  mining  possession,  the  Governor  is  ordered  to  put  him  in 
possession  of  said  land  ? 

That  is  the  two  league  grant. 

So  yoar  Honors  see,  if  these  things  actually  occurred,  they 
are  precisely  what  Casfcillero  would  have  endeavored  to  ohtain 
after  making  the  discovery  of  this  mine  and  going  to  Mexico 
— where  the  title,  through  this  instrumentality,  could  he  con- 
summated. 

Kow,  my  brother  says  that  these  papers — and  several  others 
to  which  I  shall  have  occasion  to  advert  by-and-by — were  all 
forged,  fabricated,  false,  fraudulent,  antedated.  He  says  so 
still. 

"A  man  eonvinoed  against  his  will, 
la  of  the  sama  opinion  still." 

Now,  may  it  please  your  Honors,  how  are  you  to  approach 
the  consideration  of  this  question  of  fraud  and  falsehood  upon 
the  part  of  a  claimant  who  produces  evidence  of  the  official 
act  of  a  foreign  Government  ? 

In  the  case  of  Arredoudo,  Mr.  Justice  Baldwin,  speaking 
for  the  Supreme  Court,  laid  down  two  rules  which  he  said 
were  incontrovertible.  The  first  was :  That  actual  fraud  is  not 
to  be  presumed;  but  is  to  be  proved.  By  whom?  By  the 
party  who  alleges  it.  Second :  That,  if  the  motive  and  design 
of  an  act  may  be  traced  to  an  honest,  legitimate  source,  equally 
as  to  a  corrupt  one,  the  former  should  be  preferred. 
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The  ITnited  States  now  are  for  reversicg  these  two  rules. 
They  ask  us  to  prove  in  advance  of  other  proof  in  relation  to 
the  production  of  the  documents  of  title  derived  from  the 
admitted  authorities  of  Mexico,  that  they  are  not  false,  and 
fraudulent,  and  forged,  and  fabricated  1  There  is  no  such  rule 
known  to  justice  or  to  morals.  The  barthen  of  proving  the 
fraud  is,  in  this  case,  on  the  Grovernmeut,  who  asserts  it.  The 
obligation  on  the  claimant  is  complied  with  when  he  produces 
his  prima  facie  evidence  of  his  title ;  consisting  in  the  archives 
in  which,  he  says,  the  title  is  to  be  found  recorded ;  authenti- 
cated by  the  acts  of  the  public  officers  of  the  Government 
from  whom  the  title  was  derived.  In  this  case  he  has  gone 
infinitely  further.  He  has  produced  here  the  very  ofQcera 
themselves,  to  prove  that  all  these  titles  were  fairly  and 
honestly  obtained.  When  was  that  done?  About  eighteen 
months  ago.  Before  then,  may  it  please  your  Honors,  we  had, 
as  I  think,  evidence  enough  to  have  put  the  United  States 
upon  the  inquiry  as  to  the  authenticity  of  our  documentary 
title.  Our  Minister  in  Mexico,  Mr.  Forsyth,  a  man  whose 
integrity  nobody  will  question,  had  stated  that  he  had  exam- 
ined into  all  those  archives ;  that  the  copies  we  produce  he 
knew  to  have  been  fairly  copied  from  the  originals  on  file ; 
and  that  he  saw— to  use  his  own  language—"  no  reason  what- 
ever  to  doubt  the  integrity  of  the  entire  transaction." 

But  the  property  is  a  large  one.  The  title  so  authenticated 
is  alleged  to  be  defectively  proved  !  The  taint  of  fraud  is  still 
upon  it,  in  the  estimation  of  the  counsel  for  the  Government, 
here  and  in  Washington.  The  character  of  these  gentlemen 
(the  claimants)  is  still  unrelieved.  Fortunately  for  them  they 
had  the  means  of  producing  additional  evidence,  calculated,  as 
they  supposed,  as  their  counsel  supposed,  as  everybody  else 
supposed— except  the  counsel  for  the  United  States— to  place 
the  charge  entirely  beyond  the  scope  of  belief  They  g3  to 
Mexico  ;  they  examine  for  themselves  into  the  archives;  they 
succeed,  at  a  great  expense,  in  inducing  some  of  the  officials 
who  were  engaged  in  these  several  offices  at  the  time  the  trans- 
actions took  place,  to  come  to  Saa  Francisco  with  the  means 
of  identifying  the  truth  of  these  documents  beyond  all  possible 
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doubt — provided  they  told  the  truth ;  provided  they  were  en- 
titled to  be  credited.  Here,  they  come.  What  it  cost  to  bring 
them,  your  Honors  have  already  heard.  Here,  they  are  ex- 
amined. Here,  my  brother  meets  them.  Here,  he  propounds 
his  four  thousand  or  five  thousand  c^uestions,  more  or  less, 
Here,  days  and  weeks  and  months  are  exhausted  in  trying  to 
establish  the  fact — which  he  suspected  to  be  true— that  the 
whole  story  which  they  were  here  to  defend  is  a  false  and 
fraudulent  story. 

"We  have  been  represented  in  Mexico  since,  if  not  by  a  Min- 
ister Plenipotentiary,  by  a  Consul  in  the  City  of  Mexico,  dis- 
posed to  obey  the  orders  of  his  Government,  because  disobey- 
ing a  clear  official  duty  under  the  Act  of  Congress — when 
called  upon  to  take  testimony — in  consequence  of  an  order  of 
his  Government;  and  no  evidence  has  been  produced  during 
the  year  that  has  elapsed  since  these  witnesses  were  examined, 
to  satisfy  your  Honors  that  any  single  word  of  their  testimony 
is  false,  according  to  the  story  told  by  the  archives  as  they 
exist  in  the  City  of  Mexico,  Have  these  been  examined,  may 
it  please  your  Honors  ?  My  brother  upon  the  other  side  writes 
— as  he  told  you  yesterday  or  the  day  before — letter  after 
letter  to  the  Attorney  General  and  to  the  assistant  counsel  in 
Washington,  begging  them  to  send  to  Mexico  for  the  purpose 
of  discovering  there  the  fraud.  Did  not  he  (the  Attorney  Gen- 
eral) suppose  that  there  the  evidence  of  the  fraud  could  be 
obtained  1 

Mr.  Randolph — I  desired  to  send  to  Mexico  for  the  pur- 
pose of  getting  proof  of  the  fraud  in  a  convenient  shape  to  be 
Tised  in  a  criminal  case. 

Ms.  Johnson' — I  understand  that ;  but  still  it  is  a  proof  of 
the  fraud. 

Has  it  been  done  ?  My  brother  says — nobody  has  a  right  to 
doubt  him ;  certainly  I  do  not — that,  as  far  as  he  knows,  it  has 
not  been  done.  One  of  two  things  is  true;  it  has  been,  or  it 
has  not ;  about  that  we  cannot  differ. 

If  it  has  not,  are  we  not  entitled  to  the  whole  benefit  of  the 
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inference  to  be  drawn  from  tlie  fact  tHat  the  United  States 
have  not  ventured  to  make  the  inquiry  ? 

If  it  has  been  done,  and  the  inquiry  has  resulted  in  estab- 
lishing the  troth  of  these  archives,  the  non-production  to  your 
Honors  of  the  result  of  that  inquiry  tells,  as  against  the  United 
States,  a  story  that  I  should  be  very  unwilling  to  believe. 

There  is  in  this  record,  may  it  please  your  Honors,  a  corres- 
pondence between  some  of  the  counsel  for  these  claimants  and 
Mr.  Attorney  General.  I  am  sure  the  Court  will  read  the  whole 
of  it,  before  they  proceed  to  dispose  of  this  case.  We  knew 
what  the  charge  was  here.  "We  had  absolute  conviction  that 
there  was  not  the  slightest  foundation  for  it.  We  had  the  as- 
surance which  the  high  character  of  these  gentlemen  of  itself 
gave,  strengthened,  as  it  was  with  reference  to  ourselves  indi- 
vidually, from  the  intimate  personal  relations  of  friendship 
which  subsisted  between  some  of  them  and  ourselves;  and  we 
invoked,  in  their  behalf,  the  Government  to  take  such  steps  as 
would  satisfy  them,  so  that  these  gentlemen  might  be  freed 
from  the  influence  in  public  opinion  that  charges  coining  from 
the  United  States  could  not  help  more  or  less  to  create.  "  We 
propose,"  says  Mr.  Attorney  General,  in  his  reply  to  our  com- 
munication on  the  8th  of  March,  1859  (and  your  Honors  will 
find  that  letter  at  page  2939),  "a  variety  of  ways  in  which  the 
Government  could  convince  themselves  whether  their  suspi- 
cious were  well  or  ill  founded."  Mr.  Attorney  General  says,  in 
writing  to  the  President,  to  whom  we  were  obliged  finally  to 
make  a  direct  appeal,  that  the  counsel  for  the  claimants  pro- 
pose one  of  five  things : 

First.  Direct  the  counsel  of  the  United  States  to  consent  that 
the  copies  of  certain  papers  in  the  claimant's  possession  shall 
be  admitted  in  evidence. 

Second.  Order  them  to  adopt  some  measure  which  will  satis- 
fy themselves  that  theae  copies  are  correctly  taken. 

Third.  Order  them  to  procure  other  copies  of  the  same 
papers,  in  such  manner  and  by  such  agent  as  they  may  select. 

Fourth.  Solicit  of  the  Mexican  Governmentthe  original 
papers  relating  to  Castiilero's  transactions  with  it  concerning 
this  grant;  or, 

Mflk.  Ask  of  Mexico  a  copy  of  all  such  papers,  authenti- 
cated by  the  great  seal  of  the  Bepublic. 
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One  of  the  modes  tiat  we  proposed  was — not  believing  it 
possible  that  &at  could  be  rejected — to  select  any  gentlemen  of 
intelligence  and  character  that  they  pleased  ;  let  them  go  as  a 
Commission  to  Mexico  and  examine  the  archives ;  and  let  them 
come  down  to  San  Francisco  and  testify  here  before  the  Court 
the  result  of  the  search.  Let  the  Minister  do  it,  who  was  then 
at  the  City  of  Mexico,  we  said.  If,  from  his  official  station,  he 
was  unable  to  accompliah  it,  send  out  the  Commission  !  Make 
the  selection  of  Commissioners  yourselves  1  If  attended  by  an 
extraordinary  expense,  which  the  Executive  of  the  United  States 
would  not  permit  them  to  incur,  our  clients  will  pay  the  ex- 
pense I 

We  offered  it  with  no  offensive  view.  We  believed  that  it 
was  barely  possible  that  Mr.  Attorney  General,  or  the  Presi- 
dent of  the  United  States,  might  be  under  the  impression  that 
there  was  no  fund  in  the  Treasury  to  bear  the  expenditure 
which  would  be  incurred  by  such  a  Commission.  We  said, 
therefore,  send  it  out,  and  our  clients  will  incur  the  whole  ex- 
penditure;  substantially,  we  will  treat  the  Commissioners  as 
we  b'ad  to  treat  those  Mexican  witnesses — we  will  carry  them 
to  Mexico  in  the  best  possible  way ;  we  will  see  them  taken 
care  of  in  Mexico  in  the  best  possible  mode ;  we  will  bring 
them  to  California ;  we  will  pay  their  expenses  in  the  most 
liberal  manner;  we  will  pay  them  for  their  time.  If  it  costs 
$200,000,  we  are  willing  to  give  it  to  American  gentlemen, 
selected  by  the  Government  for  the  purpose  of  discovering  i:ito 
the  truth  of  this  alleged  charge  of  fraud  upon  the  part  of  the 
Government. 

We  said,  in  the  conclusion  of  one  of  the  letters:  "And  here 
we  beg  to  be  permitted  to  say,  there  is  no  form  in  which  our 
Government  can  request  or  exact  from  that  of  Mexico  the 
assurance  of  the  latter  as  to  the  genuineness  of  these  papers, 
which  we  will  not  cheerfully  acquiusee  in."  That  is  as  far  back 
as  the  19th  of  November,  1858.  It  was  received  by  us  in 
Washington  on  or  about  the  17th  of  December,  1858;  and  it 
was  communicated  by  us  to  the  authorities  at  Washington  on 
that  day— the  letter  communicating  it  being  signed  by  Mr. 
Benjamin  and  myself,  and  by  J.  J.  Crittenden  and  John  A. 
Bockwell  (page  2929).     That  is  to  the  Secretary  of  State. 
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My  friend,  the  Secretary  of  State,  got  it,  iDut  be  did  not  an- 
swer it  for  a  good  while.  I  suppose  be  put  it  in  the  hands  of 
the  Attorney  General,  and  he  could  not  answer  it.  But  lie  does 
answer  that  proposition,  and  the  several  additional  propositions 
that  were  made.  And  how  does  be  answer  them,  may  it  please 
your  Honors?     Page  2939  : 

I.  The  counsel  of  the  United  States  cannot  possibly  consent 
to  the  adnsission  of  evidence  which  tbey  believe  to  be  corrupt 
and  false. 

That  is  before  it  is  obtained  ! 

In  this  case  tbey  do  believe  that  the  copies  of  the  papers 
produced  by  the  claimant  before  the  Land  Commissioners,  and 
in  the  Circuit  Court,  are  not  satisfactorily  authenticated — 

So  that  your  Honors  could  not  receive  them  as  testimony  at 
all  I 

—and  they  further  believe  that  the  originals  are  themselves 
fraudulent  fiibrications,  Of  course  we  make  it  a  point  of  con- 
science and  principle  to  oppose  evidence  of  that  kind. 

That  is  not  all. 

II.  The  counsel  of  the  United  States  (not  my  brother,  be- 
cause he  says  he  has  not  done  it ;  not  the  former  District  At- 
torney, for  if  he  had  done  it,  the  testimony  would  have  been 
here';  not  the  present  District  Attorney,  for  he  has  not  bad 
time  to  do  it,  and  be  won't  have  much  time  to  do  it) — the 
counsel  of  the  United  States  have  adopted  (what  I  emphasize, 
may  it  please  your  Honors,  is  italicized  in  the  letter,  and  the 
letter  is  printed  from  an  official  copy  of  the  letter  in  the  De- 
partment of  State;  so  the  italics  are  the  italics  of  the  Attorney 
General,  when  he  handed  the  letter  to  the  Department  of  State) — 
the  counsel  of  the  United  States  have  adopted  very  careful 
mensures  to  satisfy  themselves  concerning  these  copies,  as  well 
as  the  originals  from  which  they  purport  to  be  taken. 

What  "careful  measures"  did  they  take? 

Mb.  Randolph — Inspected  the  face  of  the  papers,  I  suppose. 

Mr.  Johnson — By  the  face  of  the  papers  you  could  not  well 
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tell,  I  suppose.     You  might  suspect,  might  do  as  raj  trotlier 
does — indulge  in  suspicion  througliout. 

What  are  we  to  infer  from  this,  may  it  please  your  Honors  ? 
What  we  wanted  was  to  ascertain  what  the  archives  in  Mexico 
disclose  ?  The  evidence  of  fraud  was  there,  if  there  was  fraud. 
The  papers  fabricated  were  there,  if  there  was  fabrication. 
There,  we  asked  them  to  go.  Tk&re,  they  virtually  say  they 
will  noi  go  again,  for  they  have  been  there  already.  They 
have  examined  the  archives  already.  The  result  of  the  inquiry 
was,  to  sati.sfy  them  that  the  originals,  there  on  file,  are  fraud- 
ulent.    Give  us — 

Me.  Randolph— (interrupting).  I  do  not  understand  that 
the  Attorney  General  mates  any  such  assertion. 

Mh.  Johnson— Of  course  he  does  not  say  it.  But  he  has 
"  satisfied"  himself  and  "  taken  very  careful  measures  "  to  do 
it.  No  man  in  his  senses  could  say  that  measures  necessary  to 
satisfy  the  mind  on  a  subject  of  that  sort,  are  not  to  be  taken 
in  the  City  of  Mexico.  He  is  a  high  official  person — the  At- 
torney General  of  the  United  States !  Every  word  that  he  says, 
■  then,  must  be  true  I  He  has  "  taken  careful  measures  "!  Why 
did  not  he  let  your  Honors  see  what  the  measures  were?  Who 
is  the  agent  in  Mexico  that  made  the  search  ?  Was  it  the  Con- 
sul 7  Who  is  the  agent  sent  there  for  the  purpose  of  making 
the  search?  Was  it  the  former  District  Attorney,  Mr.  Inge? 
Let  us  know  what  was  done.  Your  Honors  are  asked  to  de- 
nounce these  papers  as  fraudulent,  and  to  brand  the  parties 
concerned  with  infamy,  on  the  ex  parte  charge  of  Mr.  Attorney 
General,  and  the  counsel  for  the  United  States;  and  here 
we  are  told  by  the  Attorney  General  himself,  that  he  has 
adopted  measures  which  have  ^'■satisfied"  him  that  the  charge 
is  well  founded ;  yet  he  does  not  dare  to  lay  before  the  Court 
what  the  measures  were  1 

But  that  is  not  all.     He  goes  on  further  to  say: 

IIL  You  are  requested  by  those  gentlemen  (Crittenden, 
Benjamin,  Eockwell,  and  myself)  to  get  other  copies  of  the 
same  papers.    In  answer  to  this,  I  have  nothing  to  say  of  the 
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unprecedented  and  singular  attitude  which  the  Government 
would  take  in  sending  its  own  counsel  to  hunt  up  the  evidence 
of  a  hostile  claim  in  favor  of  Mexican  citizens  at  the  seat  of  the 
Mexican  Government. 

That  is  to  nay,  may  it  please  your  Honors,  to  make  the 
treaty  effectual ;  to  preserve  the  pledged  word  of  the  country ; 
to  keep  her  in  the  estimation  of  the  nations  of  the  world  free 
from  reproach;  to  guard  her  against  claiming  for  herself 
property  helouging  to  citizens  deriving  title  from  Mexico, 
when  the  question  is  presented  for  judicial  determination — 
that  the  property  becomes  ours  unless  the  claimant  can  succeed 
in  establishing  that  it  is  his.  We  will  not  go  to  Mexico,  or 
suffer  anybody  else  to  go  to  Mexico,  for  the  purpose  of  search- 
ing where  alone  a  search  can  be  made  sueeessfully  into  the 
factr—beeause  that  would  be  to  aid  "  a  hostile  claim,"  as  against 
the  United  States  I     "A  hostile  claim  1" 

The  Supreme  Court  thought  differently,  in  the  opinion  I 
read  you  just  now — the  decision  of  Mr.  Justice  Campbell  in 
the  Fossatt  case.  Of  the  very  act  which  Mr.  Attorney  General 
announces  is  "  unprecedented,"  Mr,  Justice  Campbell,  speaking 
for  the  Supreme  Court  of  the  United  States,  says :  "  It  is  their 
duty  to  solicit  exact  information  to  direct  our  Executive  Govern- 
ment to  comply  with  the  obligation  imposed  upon  them  as  a 
great  nation  by  which  they  have  acknowledged  their  obligation 
to  recognize  as  valid  every  authentic  title."  (Page  451,  2l3t 
vol.  Howard.) 

Well,  that  is  not  all,  may  it  please  your  Honors.  Mr. 
Attorney  General  continues : 

But  there  is  another  reason  which  cannot  be  got  over. 

We  waiit  to  save  the  property  for  ourselves ;  and  that  is 
reason  enough  1  But  if  that  is  not  sufficient,  there  is  another 
reason  which  cannot  be  successfully  met.  We  will  therefore 
let  the  first  reason  pass. 

In  the  language  of  Mr.  Attorney  General,  "  Let  that  pass !" 

But  there  is  another  reason  which  cannot  be  got  over.  It  is 
not  of  the  copies  alone  that  we  complain.  The  originals,  or 
some  of  them  at  least,  may  be  among  the  Mexican  archives ; 
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and  what  we  assert  18,  that  they  were  not  honestly  placed  there 
by  the  Mexican  officers. 

All  of  tliein  may  be,  or  if  not  all,  some  of  them  may  be  there ; 
but  "they  were  not  placed  there  honestly  by  the  Mexican 
officers !"  They  were  placed  there  by  the  Mexican  officers ; 
but  "  not  honestly  1"  How  does  he  know  they  were  there  ? 
all,  or  one,  or  any  less  than  all  ?  Because  he  has  made  the 
inquiry.  He  has  had  the  search  conducted  by  somebody  in 
whom  the  Government  has  confidence !  It  is  not  Mr.  Frederick 
Billings ;  no  Mexican  lawyer  employed  by  Mr.  Billings ;  no 
Eustace  Barron,  "In  some  way  satisfactory  to  ourselves,  we 
have  made  such  a  careful  search  that  we  are  rather  inclined  to 
believe  that  the  originals  of  all  the  papers  presented  before  the 
Court  establishing  the  title  to  be  confirmed,  are  in  the  Mexican 
archives ;  but  we  won't  let  them  he  produced.  They  shall 
not  be  authenticated ;  they  shall  not  be  used  as  evidence  if 
they  are  not  authenticated,  so  as  to  make  them  legal  evidence 
by  force  of  the  authenticatiou— because  I,  Mr.  Attorney  Gen- 
eral, say,  in  the  face  of  the  world,  that  they  were  placed  there 
by  the  Mexican  officials  dishonestly." 

And  he  gives  another  reason.  His  sense  of  morality  is  not 
as  yet  exhausted. 

IV.  The  next  proposition  is,  that  you  solicit  tlie  Mexican 
Government  to  furnish  original  papers  relating  to  the  claim  of 
Castillero.  I  concede  it  to  be  true,  as  a  rule  of  public  law, 
that  a  document  which  belongs  to  the  Mexican  archives,  cannot 
properly' reach  our  judicial  tribunals,  so  as  to  be  noticed  by 
them,  except  through  that  Department  of  our  Government 
which  manages  its  foreign  affairs.  But  this  being  true,  why 
does  not  tbe  Eepublio  of  Mexico  offer  the  document  in  ques- 
tion to  the  Department  of  State?  Why  should  we  take  the 
initiative  in  reference  to  the  claim  of  Mexican  citizens  against 
ourselves  ?  Or  why  should  we  expose  the  truth, — "  (which  he 
says  -vfs^  falsehood  and  forgery  in  the  fabrication  of  the  papers)" 
— to  the  danger  of  being  perverted  by  the  diplomatic  maneuvers 
which  might  be  resorted  to  by  our  opponents  ? 

Is  it  not  evident,  may  it  please  your  Honors,  that  the  Attor- 
ney General  thought  that  the  United  States,  in  a  case  of  this 
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description,  was  to  appear  in  the  courts  aa  a  "  contentioug  liti- 
gant "  ? 

My  opinion  is,  that  the  Government  of  the  United  States 
should  wait  until  that  of  Mexico  shall  make  a  voluntary  tender 
of  the  papers  which  support  this  title. 

What  is  he  going  to  do  with  them  after  he  gets  them?  Why, 
tfiat  depends  on  what  they  may  turn  out  to  be.  Is  that  it  ?  ,  If 
they  will  defeat  the  hostile  claim  set  up  by  Mexican  citizens, 
as  against  the  United  States,  we  will  let  them  be  forthcoming; 
"  if  not,  we  will  then  decide  what  we  will  do  with  them." 

My  opinion  is,  that  the  Government  of  the  United  States 
should  wait  until  that  of  Mexico  shall  make  a  voluntary  tender 
of  the  papers  which  support  this  title,  and  then  examine  into 
their  character  with  great  care,  holding  Mexico  to  the  full 
measure  of  the  responsibility  she  will  incur  by  any  aid  she 
may  willfLdly  give  in  the  support  of  a  false  claim  against  the 
United  States. 

He  assumes  the  fraud  and  falsehood  of  the  claim,  and  states 
here  by  way  of  threat :  "  don't  you  send  us  these  original  pa- 
pers !  It  is  not  our  duty  to  ask  for  them.  It  is  your  duty,  if 
there  is  any  duty  on  the  subject  at  all,  to  send  them.  But  take 
care  how  you  send  them ;  because,  if  you  do  it  without  being 
asked,  and  it  establishes  the  validity  of  what  wo  say  is  a  false 
claim,  we  will  hold  you  to  a  rigid  responaibilit/,  and  take 
another  portion  of  Mexico  to  make  up,  by  way  of  indemnity, 
for 'this  past  transaction." 

Btit  that  is  not  all.  He  says  he  won't  ask  Mexico  to  attach 
the  Great  Seal,  because,  if  there  is  any  law  preventing  the  use 
of  the  Great  Seal  for  any  such  purpose,  it  exists  by  virtue  only 
of  a  Presidential  decree,  and  that  decree  may  be  altered  at  the 
will  of  the  Executive.  Then  he  says,  after  dropping  the  ques- 
tion of  fraud — and  I  ask  your  Honor's  particular  attention  to 
this— (page  2941-'42  of  Transcript) : 

,"  The  Mexican  Government,  after  strict  inquiry  and  exami- 
nation, having  in  the  most  solemn  manner,  and  under  the  most 
impressive  circumstances,  af&rmed  to  the  Government  of  the 
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United  States,  Aat  no  grant  wliatever  of  lands  in  the  territory 
of  dalifomia,  had  beea  made  after  the  ISth  of  May,  1846,  with 
what  face  can  that  Grovernment  now  assert  the  contrary?  with 
what  regard  to  common  propriety  can  the  United  States  ask 
the  Republic  of  Mexico  to  do  this  thing;  to  violate  her  own 
honor,  to  falsify  her  own  declaration,  and  to  break  her  solemn 
pledge  after  procuring  an  advantageous  treaty  of  peace  upoa 
the  faith  of  it?  If  it  be  said  that  the  declaration  of  the  Mexi- 
can Commissioners  was  a  mistake,  and  that  a  private  person 
should  not  be  compelled  to  suffer  by  it,  the  answer  is  very 
plain.  He  should  seek  redress  from  the  nation  which  inflicted 
the  injury.  Let  him  look  to  his  own  Government,  which 
pledged  its  honor  ihat  no  such  grant  existed,  and  not  to  the 
United  States,  who  took  the  pledge  as  true.  Caatillero,  like 
every  Mexican  citizen,  was  bound  by  the  af&rniation  which  his 
Government  made." 

The  Supreme  Court  tells  us,  that  by  the  law  of  nations,  by 
the  principles  now  universally  admitted  .is  just  among  the  civil- 
ized nations  of  the  world,  no  nation  can,  in  ceding  its  territory, 
dispose  of  the  private  property  acquired  by  valid  title  from  it 
before  the  cession ;  and  your  Honor,  the  District  Judge,  in  an 
opinion  of  the  ability  of  which  I  forbear  to  speak  in  the  pres- 
ence in  which  I  stand,  has  stated  that  it  is  not  in  the  power  of 
the  Government  of  Mexico  to  deprive  an  individual  proprietor, 
whether  a  Mjxican  or  somebody  else,  of  land  held  under  Mex- 
ico, antecedent  to  the  actual  cession,  by  any  declaration  which 
they  may  have  made ;  and  that  with  reference  to  the  particular 
declaration  relied  upon,  it  is  entitled  to  no  consideration  what- 
ever, because  that  article  of  the  treaty — inserted  in  the  original 
treaty  in  order  to  carry  out  the  object  of  that  declaration — was 
stricken  out  by  the  Senate. 

Hear  bow  hia  Honor  Judge  Hoffman  disposes  of  that  ob- 
jection in  this  case.  I  read  from  the  decision  of  the  Court  in 
the  United  States  vs.  Palmer  et  al. ; 

On  the  whole,  we  are  of  opinion  that  the  right  to  grant  her 
public  domain  in  Oalifornia,  continued  until  the  conquest  of  the 
country  by  the  United  States. 

The  declaration  of  war  did  not  take  from  her  the  power  to 
grant. 
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It  is  further  urged,  on  the  part  of  tlie  United  States,  that 
grants  made  after  the  13th  of  May,  are  not  protected  by  the 
treaty  of  peace,  because  such  was  not  the  intention  of  the  par- 
ties. That  the  Mexican  Commissioners  who  negotiated  the 
peace,  and  who  represented  the  claimants  as  well  as  the  Mex- 
ican Grovernment,  solemnly,  and  after  special  inquiry,  declared 
that  none  such  existed. 

That  the  treaty  was  negotiated  on  the  faith  of  this  declara- 
tion. 

It  is  admitted  that  such  a  declaration  was  made  and  em- 
bodied in  the  ■projet  of  the  treaty  submitted  to  the  Senate. 

Had  this  declaration  been  contained  in  the  treaty,  as  adopted 
and  ratified,  it  might  very  possibly  have  been  regarded  as  a  cov- 
enant or  stipulation  that  no  such  grant-s  should  be  deemed  valid 
by  the  United  States. 

But  the  clause  containing  it  was  struck  out  by  the  Senate, 
not  by  the  general  vote  which  strucit  out  the  whole  of  the 
10th  article  of  which  this  declaration  formed  a  part,  but  by  a 
distinct  vote  upon  the  question  whether  this  particular  clause 
should  stand  as  a  part  of  the  treaty.  The  Court  cannot  assume, 
therefore,  that  the  treaty  was  assented  to  by  the  United  States 
on  the  faith  of  this  declaration  by  Mexico,  else  why  strike  it 
out? 

It  may  not  unreasonably  be  supposed  that  the  Senate  re- 
fused to  allow  the  declaration  to  r 


Why,  your  Honor  speats  from  the  inspiration  of  that  Heav- 
enly spirit  to  which  my  brother  on  the  other  side  at  the  be- 
ginning of  his  argument  referred. 

It  may  not  unreasonably  be  supposed  that  the  Senate  re- 
fused to  allow  the  declaration  to  remain,  because  they  were 
willing  that  grants  made  after  the  13th  of  May,  if  any  such 
there  were,  should  be  submitted  to  the  Courts,  and  rejected  or 
confirmed,  as  might  be  just.  But,  assuming  that  the  treaty 
was  concluded  on  the  faith  of  this  declaration,  the  rights  of  an 
individual  to  his  property  cannot  be  affected  by  it. 

So  that,  whether  true  or  false,  whether  the  declaration  being 
made  was  a  motive  to  the  treaty — if  it  turned  out  in  point  of 
fact,  that  grants  were  made  subsequent  to  the  13th  of  May, 
1846,  by  which  there  became  vested,  either  by  actual  or  in- 
choate title,  property  in  the  lands  of  Mexico  in  a  Mexican  citi- 
zen, or  in  anybody  else — the  treaty  could  have  no  operation  to 
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divest  such  rights ;  it  being  the  universal  principle  of  inter- 
national kw  in  this  age  of  the  world,  that  the  cession  of  terri- 
tory from  one  foreign  Government  to  another,  cedes  only  that 
which  the  foreign  Government  has  at  the  time  of  the  cession. 
No  matter  what  general  declarations  were  made.  If  erroneous 
and  false  in- point  of  fact,  the  rights  of  the  individual  are  still 
protected;  and  the  Government  deceived  seeks  an  indemnity 
from  the  Government  d 


The  Court  here  took  a  recess. 


OK     KE- AS 


Mr.  Eandolph  said — If  your  Honors  please,  Mr.  Johnson 
is  kind  enough  to  give  me  a  few  minutes  of  his  time,  on  a 
point  entirely  personal.  I  acknowledge  myself  very  happy  to 
receive  instruction  from  a  gentleman  of  his  eminence  and 
experience,  whether,given  in  a  mode  of  advice  or  reproof. 

Insomuch  as  concerned  Mr.  Benjamin,  on  Saturday  last,  I 
supposed  it  was  exceedingly  manifest  how  I  had  labored  for 
the  purpose  of  expressing  how  much  I  respected  him  person- 
ally and  professionally,  and  at  the  same  time  to  express  how 
little  I  respected  or  regarded  so  miioh  of  his  argument  as  I  felt 
myself  called  upon  to  reply  to. 

I  am  sure  that  Mr,  Johnson  himself  does  not  entertain  a 
higher  regard  for  Mr.  Benjamin  personally  than  I  do ;  and  that 
he  cannot  entertain  so  high  a  respect  for  him  professionally, 
because  /  am  willing  to  admit  him  as  a  superior — which  I 
suppose  he  would  not. 

As  to  this  simple  matter  of  criticism  of  rhetoric,  I  think  it 
is  unfitly  qualified  when  it  is  called  "unkind;"  because  the 
thing  is  itself  of  a  nature  concerning  which  unkindness  could 
not  be  attached  to  the  words  used.  I  regarded  that  portion  of 
the  matter  as  one  of  those  lighter  passages,  which  if  unhap- 
pily executed,  at  any  rate  would  carry  with  it  no  semblance  of 
indignation,  or  malignity,  or  malice,  or  disrespect. 
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Mr.  Benjamin— If  your  Honors  please,  I  was  not  aware 
tliat  I  was  on  trial  in  the  Court.  Being  so,  I  suppose  I  ought 
to  say  a  word;  to  express  the  entire  satisfaction  with  which  I 
regard  what  has  been,  said  so  justly  hy  both  gentlemen  in  my 
praise,  and  only  to  complain  that  they  have  not  gone  quite  far 


Me.  Joknson — Some'  gentlemen  are  hard  to  satisfy,  may  it 
please  your  Honors.  I  can  go  no  farther.  I  have  gone  far 
enough ;  as  far  as  my  conscience  will  permit  me. 

It  is  due  to  myself,  may  it  please  your  Honors,  to  speak  seri- 
ously, to  say  in  the  presence  of  my  brother  on  the  other  side, 
and  in  the  hearing  of  the  Bench,  that  I  have  said  nothing  in  a 
spirit  of  unkindness  to  him.  He  has  been  uniformly  so  cour- 
teous and  polite  to  me,  that  it  would  not  be  in  my  nature  to 
utter  a  word  of  unkindness  to  him.  In  this  room,  and  socially, 
I  have  had  the  pleasure  of  his  company,  and  have  enjoyed  it, 
I  am  sure,  as  much  as  any  friend  he  has.  If,  therefore,  in  the 
discussion  and  argament  hereafter,  in  the  excitement  of  the 
moment,  I  should  drop  an  expression  or  utter  language  that 
may  seem  harsh,  I  hope  he  may  understand  it  as  explained 


I  was  commenting,  may  it  please  your  Honors,  at  the  close 
of  the  first  part  of  the  session  of  the  Court,  upon  the  persever- 
ing determination  of  the  Government  not  to  permit  the  claim- 
ante  in  this  ease  to  have  the  benefit  of  the  Mexican  ar,;hives. 
They  did  not  ask  the  Government  to  receive  those  archives  as 
conclusive  upon  the  questions  at  issue  between  ourselves  and 
the  Government.  "We  knew,  and  were  perfectly  willing  if  it 
depended  upon  any  assent  of  ours,  that  it  would  be  in  the 
power  of  the  Government  to  deny  the  authenticity  of  those 
documents,  the  integrity  of  the  archives,  the  honesty  of  the  of&- 
cers  by  whom  they  were  preserved.  But,  in  common  with  my 
colleagues,  I  think  it  especially  unjust  to  ns,  and  insulting  to  the 
Government  of  Mexico,  to  doubt  the  integrity  of  her  archives, 
after  what  had  occurred  as  between  the  two  Governments,  and 
-what  had  from  time  to  time  been  said  in  relation  to  the  archives, 
by  your  Honors,  or  his  Honor  to  whom  I  particularly  address 
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myself— -tbe  District  Judge — before  whom  these  questions  have 
been,  of  course,  presented,  as  well  as  the  Supreme  Court  of  the 
United  States. 

In  the  several  decisions  pronounced  by  his  Honor,  in  the  re- 
view of  those  decisions  pronounced  by  the  Supreme  Court  of 
the  United  States,  in  the  various  cases  that  have  found  their 
way  before  that  tribunal — the  evidence  furnished  by  the  ar- 
chives has  been  considered  conclusiYe  practically,  the  one  way 
or  the  other,  if  uncontradicted,  A  claim  presented,  not  ap- 
pearing in  the  Mexican  archives,  was,  because  of  that  fact,  con- 
sidered to  be  almost  conclusively  defeated.  A  claim  presented, 
and  opposed  by  the  Government  upon  the  ground  of  fraud, 
was  considered  to  be  almost  concl  naively  established  by  the 
fact  that  the  title  to  the  claim  was  to  be  found  in  the  archives. 
And  the  United  States,  whose  officers  could  not  really  have 
supposed,  had  no  right  to  suppose,  and  could  not  have  supposed 
that  the  archives  of  Mexico  were  fraudulently  made  up,  for  in 
various  cases,  and  particularly  in  one  which  they  were  very 
anxious  to  establish  as  fraudulent,  and  to  defeat  because  fraudu- 
lent, availing  themselves  of  the  comity  due  by  Mexico  to  them- 
selves, they  have  asked  through  the  Minister  of  the  United 
States,  for  the  time  being,  in  the  City  of  Mexico,  the  privilege 
of  having  examined  the  archives  for  the  purpose  of  using  it  on 
the  part  of  the  United  States  to  defeat  the  particular  claim  to 
which  I  now  advert,  I  mean  the  claim  of  Limantour,  And 
his  Honor  Mr.  Justice  Hoffman,  in  the  very  able  opinion  pro- 
nounced by  him  in  that  case,  in  his  very  clear  and  satisfactory 
presentAtiou  of  all  the  evidence  by  which  he  was  induced  to 
come  to  the  conclusion  that  the  claim  was  fraudulent^a  con- 
clusion to  which  he  leads  the  mind  of  his  reader  by  a  process  of 
reasoning  amounting  almost  to  demonstration — relies  upon  the 
absence  of  the  title  in  the  archives,  as  conclusive  evidence  against 
the  validity  of  the  claim.  And  how  did  the  evidence  furnished 
by  those  archives,  get  here,  may  it  please  your  Honors  ?  I  read 
from  page  45  of  the  pamphlet  copy  of  the  opinion  which  his 
Honor  was  kind  enough  to  give  me  a  few  days  ago,  in  which 
he  says : 

On  the  Limantour  and  Caatauares  petitions  the  impression  of 
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the  type  is  not  shown  upon  the  last  page  of  the  paper.  On  all 
the  other  papers  this  impression  is  visible  on  all  the  pages  of 
each  sheet,  indicating  that  the  sheet  must  have  been  folded 
when  placed  under  the  press.  These  coincidences,  though 
affording  of  themselves  no  conclusive  evidence  of  the  spuri- 
ousness  of  these  titles,  are  yet  significant  as  corroborating  and 
confirming  our  conclusions  drawn  from  other  testimony,  and 
as  showing  that  every  circumstance  connected  with  them,  even 
the  most  minute,  points  unmistakably  in  the  same  direction. 

Such  is  the  result  of  the  rigorous  and  thorough  examination 
which  has  been  made  of  the  archives  of  this 


That  reference  is  to  the  archives  here  in  California,  The 
opinion  then  continues  ;  and  it  is  to  this  portion  that  I  invite 
the  attention  of  the  Court : 

It  is  shown  that  the  archives  at  the  City  of  Mexico  are 
eq^uaily  silent  as  to  the  alleged  concessions  or  confirmations  in 
these  cases.  It  appears,  that  on  the  4th  of  March,  1854,  Mr. 
Cripps,  the  American  Oharg6  d' Affaires  at  that  city,  addressed 
an  official  note  to  Bonilla,  the  Mexican  Minister  of  Exterior 
Eelations,  requesting  to  be  informed  whether  any  record  or 
evidence  of  titles  granted  to  Josd  Y.  Limantour  existed  in  the 
archives  of  Mexico.  To  this  note  Bonilla  replies  by  inclosing 
to  Mr.  Cripps  communications  received  by  nimself  from  the 
Heads  of  tne  Departments,  to  whom  he  had  applied  for  the 
information  required. 

The  same  Departments  to  which  we  novj  refer;  the  same 
Heads  of  Departments  on  which  we  now  ask  your  Honors  to 
rely. 

The  opinion  then  proceeds  to  give  the  substance  of  the  replies 
of  each  one  of  these  Heads  of  Departments,  in  which  each  one 
states  that  the  archives  of  his  department  have  been  examined, 
and  that  they  contain  no  evidence  whatever  of  the  alleged 
grants  to  Limantonr ! 

Your  Honor  then  goes  on  to  say  : 

The  communication  from  the  Minister  of  War  and  Marine, 
and  from  that  of  the  General  and  Public  Archives  of  the  Na- 
tion, are  to  the  same  effect;  and  in  the  communication  of  the 
Minister  of  Foreign  Affairs  to  Mr.  Cripps,  of  the  6th  December, 
1855,  he  informs  the  latter  that  the  three  offices,  of  Fomento,  of 
"War,  and  of  the  General  Archives,  are  the  only  ones  where 
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the  evidences  of  the  alleged  grants  conld  be  found  in  the  City 
of  Mexico.  He  therefore  refers  Mr.  Oripps  to  the  archives  of 
the  public  offices  of  California.  How  unproductive  the  search 
in  these  latter  has  been,  we  have  already  seen. 

No  doubt  there,  when  it  served  the  purposes  of  the  United 
States,  of  the  integrity  of  those  archives?  No  intimation  there 
that  it  was  possible  that  the  heads  of  the  several  departments 
in  which  these  archives  were  found,  were  capabie  of  "forgery, 
fabrication,  fraud,  falsehood,  antedating  1" 

Oe  the  contrary,  the  United  States  relying,  as  your  Honor 
justly  relied,  on  the  integrity  of  these  very  archives,  was,  by 
means  of  these  very  archives,  decided  to  own  the  lands  covered 
by  the  claim  of  Limantour. 

Let  us,  then,  have  j  ustice.  Do  not  appeal  to  Mexico  to  save 
the  United  States  from  grants  alleged  to  have  been  fraudulently 
concocted,  by  giving  the  United  States  the  benefit  of  the  evi- 
dence of  the  fraud  furnished  by  the  archives;  and  when  a  claim- 
ant in  another  case  challenges  the  production  of  the  same  evi- 
dence, deny  it  upon  the  ground  that  "  We  say  fraud  existed, 
and  we  will  not  permit  you  to  say  the  contrary  by  proof  which 
in  another  case  we  not  only  relied  upon,  but  insisted  was  con- 
elusive." 

Now,  what  are  those  archives,  may  it  please  your  Honors? 
Why,  there  are  five  of  them  ;  five  of  them  in  which  is  to  be 
found  evidence  for  or  against  the  validity  of  the  particular  titles 
which  we  are  now  examining : 

Firsi.  The  espediente  from  ths  Junta  de  Fomento  ;  now  called 
the  Administration  del  Fundo. 

Second.  The  espediente  from  the  Ministry  of  Justice  ;  now  in 
the  Ministry  of  Relations. 

I'hird.  Prom  the  Ministry  of  Relations,  Government  and 
Police  ;  now  in  the  Ministry  of  Gobernacion. 

Fourth.  Another  from  the  Junta  Facultativa  of  the  National 
College  of  Mining,  which  bears  the  same  name  at  present. 

Fiyih.  Another  from  the  archives  of  the  Direction  of  said  Col- 
lege ;  bearing  the  same  designation  at  present. 

Some  of  these  Superintendents  of  the  Archives  are  the  same 
men,  if  not  all  the  identical  men,  who  superintended  the  ar- 
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cliives  in  which  the  evidence  referred  to  in  Limantour'a  case 
were  kept. 

Now  what  has  to  be  done  in  order  to  make  a  forgery  in  any 
particular  title  effective  ?  Corrupt  one  ?  No.  Corrupt  the 
officers  in  five  departments.  You  might  go  to  Washington 
—and  I  state  it  only  as  a  bare  possibility,  not  any  time  appli- 
cable to  the  heads  of  the  several  Departments— and  it  is  barely 
possible  under  the  state  of  things  which  has  been  existing  for 
the  last  fifteen  oi"  twenty  years,  a  change  of  subordinate  officers 
being  frequently  made  at  the  demand  of  active  and  noisy  poli- 
ticians during  the  immediately  preceding  Presidential  canvass, 
that  some  dishonest  man  in  some  subordinate  capacity  might 
be  found  in  some  of  the  departments  who  might  be  open  to 
corruption. 

But,  who  has  ever  heard  of  any  corruption  in  the  head  of  a 
department?  Who  has  ever  heard  of  a  bill  of  impeachment 
being  shown  up  in  Congress  to  secure  the  trial  before  the 
Senate  of  any  of  our  Cabinet  officers,  suspected  even  on  reas- 
onable grounds  of  having  violated  the  oath  of  their  office  and 
dishonored  the  Government  and  their  own  name? 

Who  has  ever  heard  of  any  fraud  being  consummated  against 
the  United  States  through  the  instrumentality  of  corruption  in 
any  of  our  several  Departments.  We  are  as  good,  thank  God, 
but  we  are  no  better  than  they  are.  The  time  has  not  yet 
come,  and  I  trust  in  God  it  never  will  come,  not  only  when 
any  high  officer  of  the  Government  has  been  corrupted,  but 
when  any  man  has  ventured  to  approach  such  a  personage 
with  any  offer  to  corrupt  him.  I  disparage  them  not  by  com- 
paring them  with  the  officials  who  presided  over  the  several 
Departments  in  Mexico,  to  which  we  have  alluded.  Eead  the 
testimony  of  these  witnesses  upon  which  my  friend  (Randolph) 
on  the  other  side  has  commented.  Eead  the  searching  exam- 
ination through  which  he  conducted  them.  See  the  ingenuity 
he  displayed.     Then  answer  for  yourselves  as  to  the  results. 

Great  as  brother  Randolph's  ingenuity  is,  versed  as  he  was 
in  the  necessities  of  the  particular  case,  anxious  as  he  was  to 
try  the  mental  and  mora!  calibi-e  of  these  witnesses,  we  will 
submit  to  your  Honors  if  it  is  not  evident  that,  high  as  brother 
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Eandolph's  mental  and  moral  qualities  are — and  nobody  esti- 
mates them  higher  than  I  do — he  found  his  match  in  both  of 
these  characteristics  in  the  Mexican  witnesses.  Go  to  the  testi- 
mony of  Mr.  Bassoco.  See  who  got  the  best  of  it  I  Look  to 
hia  hypothetical  questions,  intended  to  dive  into  the  mind  of 
the  witnesses.  Compare  the  answer  with  the  question.  The 
"old  man" — brother  Randolph  calls  him  oM-— he  is  younger 
than  I  am,  and  I  am  not  so  very  old;  though  I'm  quite  old 
enough — he  answers  very  kindly  to  one  of  my  brother's  in- 
quiries, one  of  his  hypothetical  questions,  and  he  answered  in 
Spanish.  I  did  not  know  exa<;tly  what  the  phrase  meant.  I 
asked,  what  does  it  mean?  "  Qumn  sahe"  was  the  reply; 
meaning,  "  who  knows."     "  That  is  a  foolish  question." 

Mb.  Eandolph— That's  the  same  phrase  yon  translated 
"Queen  of  Sheba,"  this  morning. 

Me.  Johnson — It  admits  of  a  great  many  translations ;  and 
amongst  others  my  brother  will  recollect  that  it  means,  "That's 
a  foolish  question."  I  do  not  myself  mean  to  apply  the  term 
to  any  questions  my  brother  Randolph  may  ask,  but  really  I 
do  think,  considering  the  relation  in  which  the  question  was 
put,  that  it  was  not  altogether  pertinent. 

But,  may  it  please  your  Honors,  what  right  has  any  gentle- 
man in  a  Court  of  Justice,  and,  above  all,  an  officer  of  the 
Government  of  the  United  States,  pro  kcea  vice — what  right  has 
he  to  charge  witnesses  with  perjury  and  falsehood,  when  there 
is  no  evidence  upon  the  question  of  gentlemanly  character, 
when  there  is  nothing  in  the  evidence  that  does  not  show  that, 
to  the  best  of  their  knowledge,  they  are  telling  the  truth. 

But  there  is  said  to  be  in  their  evidence  enough  to  satisfy 
us  that  they  are  not  telling  the  truth.  What  is  that?  Why, 
one  man,  Lanzas,  did  not  know  who  his  predecessor  was,  and 
who  his  successor  is.  Well,  there  are  a  good  many  statesmen 
in  the  United  kStates  who  would  be  puzzled  to  give  the  like 
information  for  themselves  or  for  others.  I  think  we  can  tell 
who  the  successor  of  one  of  our  high  officials  will  be — just  at 
this  speaking  I  think  we  can  tell  that. 
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Well,  what  is  there  of  intrinsic  evidence  to  be  foKnd  in  the 
record  from  the  examination  of  these  witnesses,  that  ia  calcu- 
lated to  satisfy  your  Honors  that  they  are  not  telling  the  truth  ? 
"Why,  it  is  because  they  just  repeated  the  lessons  taught  them 
before  they  came  on  lo  California !  They  knew  exactly  what 
was  wanted.  The  case  before  they  came  here  had  got  up  to  a 
certain  point.  It  would  not  do.  We  were  afraid,  at  least — so 
it  is  represented — that  it  would  not  do.  We  had  what  would 
have  satisfied  most  minds  that  this  title  was  perfectly  fair.  We 
had  what  we  supposed  ought  to  be  received,  so  far  as  the  Gov- 
ernment was  concerned,  as  evidence  of  the  integrity  of  this 
title.  We  had  the  papers  all  authenticated  by  the  officials  of 
Mexico  in  the  only  way  in  which  they  could  be  authenticated ; 
but  the  Government  would  not  let  it  come  in.  Mr.  Attorney 
General  says :  "  I  make  it,  of  course,  a  matter  of  conscience 
and  of  principle  not  to  let  any  evidence  in  that  is  going  to  hurt 
the  United  States."  Then,  what  does  my  brother  say?  "Go 
to  the  City  of  Mexico,  bring  your  nine  witnesses  here,  and  pay 
them  two  hundred  thousand  dollars  for  coming."  We  send  to 
Mexico.  WiUiam  E.  Barron  went  to  Mexico.  William  B. 
Barron,  "the  simpleton,"  went  to  Mexico  to  get  this  testimony. 
He  prepared  it  all  when  he  got  there,  brought  it  up  already 
made  when  he  returned  from  there. 

How  did  he  go  ?  My  brother  here  upon  my  right  (of  coarse), 
who  the  counsel  for  the  United  States  has  not  only  not  im- 
peached, but  on  the  uttering  of  a  remark  by  me  a  few  days  ago 
intimated  that  the  possibility  of  brother  Randolph's  involving 
him'm  the  evil  suppositions — from  the  instinct  of  his  nature  he 
said  :  "  No ;  wo  make  no  charge  against  Mr,  Billings ;" — he 
accompanied  Mr.  Barron.  He  (Mr.  Billings)  is  acknowledged 
to  be  incapable  of  falsehood  or  forgery.  Not  so,  brother  Bil- 
lings, the  thing  was  done,  and  you  did  it  I  You  did  it,  if  it 
was  done  at  all.  I  have  no  idea  that  you  shall  escape  at  the 
cost  of  William  E.  Barron,  He  may  be  bad  enough,  but  you 
are  a  great  deal  worse.     You  are  no  "simpleton." 

I  speak  of  what  is  in  the  case,  may  it  pbase  your  Honors ; 
I  am  not  going  out  of  the  record, 

William  E.  Barron  goes  to  Mexico,  taking  along  with  him  as 
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counsel,  Mr.  Frederick  Billings.  They  arrive  tliere  in  the 
month  of  January ;  they  stay  there  until  the  month  of  April, 
He  (Billings)  searched  the  archives.  William  E.  Barron 
had  no  more  to  do  with  it  than  I  had.  He  had  too  much  sense 
— "  simpleton"  as  he  may  be  and  is  called  by  the  special  counsel 
■ — to  interfere  with  it.  Hehad  with  him  a  friend  and  counsellor 
who  was  competent  to  the  work.  He  gets  him  there  at  con- 
siderable expense,  no  doubt,  for  he  did  not  go  without  being 
paid,  if  he  understands  his  profession' — and  from  all  that  I  can 
hear,  he  does — in  that  particular  at  least !  He  stays  there 
three  months.  He  worked  like  a  mule.  If  there  were  any 
lessons  taught  to  the  Mexican  witnesses,  here  is  the  master 
(patting  Billings  on  the  back),  If  there  was  any  evidence  pre- 
pared for  the  Mexican  witnesses,  here  is  the  man  who  wrote  it. 
If  anybody  corrupted  the  Mexican  Minister,  here  is  the  man 
that  in  Mexico  did  it  or  advised  it  to  be  done  1 

Mr.  Randolph — I  do  not  agree  with  you  in  that. 

Mb.  Johnson — I  know  you  do  not ;  but  when  you  say  that 
the  fact  is  not  so,  we  say  that  the  charge  is  not  so,  and  you  thus 
give  up  the  charge.  I  understand  that  you  do  not  impute  any 
such  things  to  Mr.  Billings,  but  in  thus  imputing  it  to  no  one, 
you  should  be  logically  and  kindly  consistent  by  saying  that 
nobody  did  it ;  for,  from  the  nature  of  the  condition  in  which 
"William  E.  Barron  and  Mr.  Billings  stood  in  the  City  of  Mex- 
ico, it  is  impossible,  if  this  was  done  at  all  by  anybody,  that 
it  was  Bot  done  by  Frederick  Billings — and  nobody  supposes 
that  he  did  not.  He  would  forfeit  his  life,  if  that  were  possi- 
ble, fifty  thousand  times,  rather  than  dishonor  the  name  he 
has  won  for  himself  by  so  base  an  act  of  corruption  and  of 
treachery  in  an  officer  of  this  Court.  li  was  notdone.  If  done, 
brother  Billings  did  it.  But  it  was  not  done  at  all.  It  could 
not  have  been  done,  because,  if  contemplated,  he  was  there  to 
perform  it. 

Then,  what  was  obtained  there  was  all  honestly  obtained. 

Mr.  Randolph — We  had  copies  of  the  papers  before  sent 
from  there.     We  had  already  proof  of  their  being  there. 
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Mr.  Johnson.  Copies?  I  am  speaking  now  of  archives, 
originals.  You  said  the  other  day  that  we  had  "  copies"  in 
advance  of  their  inquiry.     You  said  that  they  would  not  do. 

And,  in  addition  to  the  proof  that  he  got  from  Mexico,  con- 
firming the  evidence  that  was  here,  he  brought  farther  proof 
that  was  not  here ;  he  brought  the  archived  entries  of  the  actes. 

I  beg  his  (Billings)  pardon  for,  even  argu tentatively,  suppos- 
ing that  it  was  possible  for  him  to  have  had  anything  to  do 
with  a  transaction  as  infamous  as  this  would  have  been,  if  it 
had  occurred. 

Then,  what  is  the  inference  ? 

Suppose  Iiimantour  had  said,  when  the  United  States  received 
the  evidence  furnished  by  a  certificate  showing  that  his  titles 
were  not  spread  upon  the  Mexican  archives,  that  the  certifi- 
cate was  fraudulently  obtained,  forged,  manufactured  by  the 
agent  of  the  United  States,  the  Charge,  d'' Affairs,  or  at  his  insti- 
gation ?  How  indignant  wonld  everybody  have  been  at  such 
a  charge !  And  that  indignation,  then,  however  high  might 
be  in  point  of  fact  the  character  of  the  representative  of  the 
United  States  at  that  time  in  Mexico,  at  whose  instance  these 
certificates  were  obtained,  will  be  infinitely  greater  when  you 
know  who  was  the  gentleman  by  whom  this  evidence  was  ob- 
tained, from  a  knowledge  of  him  for  years,  as  an  ofiicer  of  this 
Court,  as  a  citizen,  and  as  a  man,  and  know  that  it  is  impos- 
sible that  such  falsehood  could  have  been  manufactured  in  the 
City  of  Mexico,  and  that  witnesses  could  have  been  induced  to 
come  here  for  the  purpose  of  making  good  the  falsehood,  you 
will  be  obliged  to  conclude  that  there  was  no  falsehood  about 
it.     What  the  archives  are  said  io  prove  the  archives  do  prove. 

Mr,  Billings  examined  them.  He  is  Spanish  scholar  enough 
not  to  be  cheated.  Looking  not  for  falsehood,  but  for  truth, 
carrying  out  the  design  that  my  brother  (Benjamin),  myself,  and 
Mr.  Crittenden,  and  Mr,  Eockwell,  had  in  making  the  several 
offers  to  the  Government,  We  said :  for  Heaven's  sake,  in  the 
name  of  justice  and  of  mercy  to  these  men,  do  let  the  archives 
themselves  tell  their  honest  story.  If  it  shall  turn  out  that 
they  involve  Castillero  in  the  charge  of  fraud,  which  you  im- 
pute to  him  or  involve  us,  let  the  truth,  whatever  it  may  be, 
come  out. 
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Mr.  Billings  was  aearcliiiig  for  the  trutJi,  with  no  fear,  with 
no  alarm,  with  no  apprehension  that  his  friend  and  his  client 
would  be  involved  injuriously  by  the  search ;  but  ivith  that 
perfect  confidence  which  he  had  from  what  he  had  seen  before, 
that  there  was  no  ground  whatever  for  the  charge;  he  con- 
ducted the  examination  himself  throughout ;  brings  the  wit- 
nesses here,  examines  the  witnesses  here,  having  had  an  oppor- 
tunity of  fully  knowing  the  witnesses  in  Mexico ;  and  yet, 
may  it  please  your  Honors,  although  he  is  not  charged— if  the 
charge  is  true,  it  especially  involves  him ;  he  is  practically 
charged  with  converting  some  Scotchman  into  Oastillo  Lanzas, 
and  passing  him  off  here  as  the  former  Secretary  of  Foreign 
Eelations.  His  client  is  charged  with  it ;  but  he  stood  by  and 
saw  it  done  1  He  must  have  known  that  Caatilh  Lanzas  was 
either  Uie  Lanzas,  or  was  an  impostor. 

My  brother  on  the  other  side  is  not  satisfied  himself  that  he 
was  Oastillo  Lamas.  He  gave  us  an  account  the  other  day  of 
his  having  tried  to  get  at  the  fact  through  the  instrumentality 
of  a  photograph.  Lanzas  was  talien — photographically — and 
these  vile  photographs,  aa  some  of  us  know  to  our  cost,  always 
represent  a  man  just  as  he  is.  Your  Honors,  perhaps,  have 
found  that  out.  I  dread  one  of  them  a  great^'deal  more  than  I 
do  a  Mexican  official ! 

"Well,  that  is  sent  on.  He  sent  it.  It  was  a  true  likeness, 
you  know.  It  was  Lanzas  who  was  photographed,  whoever 
he  was.  It  goes  on  to  the  District  Attorney  of  the  United 
States,  at  Washington,  and  he  has  not  been  able  to  get  an  an- 
swer as  to  who  Lanzas  was.  But  still  he  (Randolph)  insists 
upon  it  that  he  may  be,  after  all,  only  a  school-master  and  a 
Scotchman. 

Mr.  Randolph  (interrupting) — He  may  be  a  butler. 

Mr.  Johnson — Yes,  anybody  but  Lanzas.  It  is  not  in  the 
scope  of  probability  that  he  is  Lamas! 

Mr,  Baitdolph — That  is  not  what  I  said. 

Me.  Johnson — Then  it  is  possible  that  he  is  Lanzas  ?     If 
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"  possible"  then,  I  think  that  the  Court  will  come  to  the  con- 
clusion that  it  was  Lanzas  himself  I 

Theae  gentlemen  being  here,  what  right  haa  my  brother  on 
the  other  side  to  charge  them  all  with  being  perjurers.  Their 
testimony  is  not  called  in  doubt  by  anything  on  the  face  of  the 
record.  The  question  is  so  plain,  as  a  matter  of  evidence,  that 
it  would  be  doing  injustice  to  the  Court  to  take  up  any  more 
time  in  discussing  it. 

Then  you  are  to  believe  that  these  men  told  the  truth. 

Now,  start  with  that  idea,  if  your  Honors  please.  Telling 
the  truth,  meaning  to  tell  the  truth,  could  they  have  been  hon- 
estly mistaken  ?  Why,  certainly  not  What  are  the  facts  that 
they  testify  to  ?  The  condition  of  the  archives.  They  had 
just  seen  them.  They  had  taken  notes  in  order  to  enable  them 
to  testify.  They  were  perfectly  conversant  with  the  points  to 
which  they  did  testify. 

Mistake  was  impossible ;  perjury  was  out  of  the  question. 
All  that  is  left,  is  what  we  want — the  truth. 

Assuming  as  true  what  they  have  testified  to  be  true,  pro- 
vided the  papers  found  in  the  archives  constitute  the  title  of 
the  mine  and  the  two  leagues,  the  case  of  the  Government  is  at 
an  end.  It  is  not  a  hostile  claim  made  up  by  force  of  false  title 
papers ;  it  is  an  honest  claim  which  the  United  States,  under 
the  circumstances  in  which  the  case  stands  now,  should  almost 
blush  to  oppose. 

The  law  upon  the  matter  presents  quite  a  distinct  inquiry. 

One  of  my  colleagues  has  prepared  for  me  a  reference  to  the 
record,  in  which  your  Honors  will  find  the  pages  given  in  which 
each  one  of  these  archives  is  proved,  and  the  manner  by  which 
the  proof  was  made.    In  some  instances,  they  prove  each  other. 

The  particular  title  paper  which  appears  in  one  bureau,  ap- 
pears in  the  same  form  with  some  additional  matter  in  another. 
The  short  minutes  of  these  several  bureaus,  which  appear  in 
some  one  bureau,  are  to  be  found  in  another.  The  witnesses 
speak  of  the  fact  of  their  being  there. 

If  it  were  possible,  as  the  case  stands,  to  doubt  the  integrity 
of  that  proof,  how  would  it  he  possible  judicially  to  doubt  it 
in  a  case  in  which  the  United  States  is  a  party,  with  every 
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means  to  procure  the  evidence  to  cstablisli  the  fraucl,  and  not 
only  not  taking  it,  as  we  are  told,  but  not  venturing  to  take  it 
upon  the  idle  and  unjust  pretense  that  the  Mexican  officials 
are  dishonest ! 

The  grant  for  two  leagues  is  dated  on  the  23d  of  May,  1846. 
I  have  compared,  with  the  aid  of  Mr.  Hopkins,  the  signature 
to  that  grant,  which  is  the  one  we  produce,  and  which  we  say 
is  Castillo  Lanzas^  signature,  with  a  signature  to  a  grant  made 
in  the  preceding  mouth  of  March,  in  a  communication, 

iilB.  RAiJDOLPn— Do  you  propose  to  put  Mr.  Hopkins  on  the 
stand  ? 

Mr.  Johnson— No  ;  I  propose  to  put  the  look  on  the  stand, 
and  to  let  the  hooh  speak  for  itself. 

Mr.  Hopkins  has  told,  us  what  he  thought  your  Honors  will 
see  by  inspecting  the  archives,  that  the  signatures  are  identical. 
And  you  will  see  by  looking  at  the  same  book  of  archives,  that 
the  paper  which  was  used  in  1846,  on  the  23d  of  May,  ia  pre- 
cisely the  same  paper  that  was  used  in  January,  1846,  up  to 
that  time,  and  differs  from  the  paper  which  was  used  in  1845. 

Mr.  Randolph — (with  Mr.  Johnson's  permission):  It  seems 
to  me  that  this  is  some  new  evidence,  which  the  gentlemen,  I 
suppose,  intend  to  rely  upon,  of  which  I  have  neither  had  no- 
tice nor  opportunity  for  cross-examination,  nor  privilege  to  do 
or  say  anything  at  all  in  regard  to.  The  instant  Mr.  Hopkins 
produced  these  books  I  availed  myself  of  the  moment  to  object 
to  them ;  or  to  anything  of  that  sort  being  introduced  in  this 
stage  of  the  case.  I  am  at  a  loss  to  know  by  what  means  they 
expect  to  establish  the  propositions  they  are  now  advancing  by 
anything  legitimately  in  the  record  of  this  case.  I  suppose 
they  could  only  be  estahhshed  by  the  examination  of  Mr.  Hop- 
kins. 

Mr,  Johksok— I  don't  propose  to  examine  Mr.  Hopkins ; 
but  your  Honors  will  see,  by  looking  at  the  record,  that  my 
friend  (Mr.  Randolph)  himself  exan^ined  Castillo  Lanzas  as  to 
these  very  archives. 
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Me,  Randolph — If  tliey  are  in  the  record  I  do  not  object  to 
your  using  ttiem. 

Mh.  Johnson — Of  coarse  the  originals  are  not  in  the  record, 
hut  the  signatures  are  copied.  Tou  cannot  tell  the  character 
of  a  signature  by  a  printed  record.  Theoriginals  in  the  records 
are  extracts,  not  traced  copies.  My  brother  Randolph  exam- 
ined Lanzas  in  relation  to  them,  and  therefore  made  them  evi- 
dence so  far  that  your  Honors  are  bound  to  go  into  the  exami- 
nation of  the  originals. 

Mk.  Eandolph — The  record  must  speak  for  itself  on  these 
points,  and  so  far  as  they  are  concerned  the  Court  will  not  de- 
part from  its  rule  of  strictly  confining  its  examination  to  the 
record. 

Mr.  Johnson — Then  the  proposition,  as  I  understand  it,  is 
that  your  Honors  are  not  at  liberty  to  look  at  the  papers  in  the 
archives.  I  am  taking  the  ground,  that  if  you  have  any  doubt 
about  these  signatures,  you  have  the  right  to  go  to  the  archives 
and  compai'e  signatures.  I  do  not  want  you  to  consult  the 
archives  unless  you  are  in  doubt ;  but  if  you  doubt  the  integ- 
rity of  the  signature,  compare  it  with  the  archives  in  the  pos- 
session of  the  United  States,  and  compare  the  paper  used  at 
this  very  time  when  the  particular  grant  which  we  now  offer  in 
evidence  was  made,  with  that  used  in  1846. 

And  is  there  anything  but  the  archives,  may  it  please  your 
Honors  ?  Why,  if  we  had  no  other  proof  than  was  furnished 
by  the  report  of  Lafragua,  to  which  you  have  had  a  reference, 
it  would  he  sufEcient  for  this  purpose. 

Me.  Justice  Hoffman — Do  you  mean  to  say  that  we  can- 
not examine  any  original  papers  (addressing  Mr.  Randolph)  ? 

Mr.  Randolph — I  mean  to  say,  that  I  do  not  know  what 
paper  they  intend  to  use  which  is  not  in  this  record.  I  do  not 
know  that  the  paper  produced  now  will  agree  with  the  paper 
produced  in  the  record.  Nobody  has  more  confidence  in  Mr. 
Hopkins  than  I  have.  But  what  I  now  object  to  is,  the  bring- 
ing in  of  matter  as  evidence  now  which  might  have  been 
brought  out  when  he  was  on  the  stand. 
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Ms.  Justice  Hoffman — Of  course  the  introduction  of  new 
evideDce  now  is  objectionable.  Biit  what  I  want  to  know  is, 
whether  you  object  to  originals  or  any  other  paper  being  intro- 
duced ? 

Mr.  Eandolph — I  understand  that  certain  papers  are  now 
for  the  first  time  to  be  introduced  before  the  Court.  In  order 
to  identify  these  papers  as  coming  from  the  archives  of  this 
State,  Mr.  Hopkina  must  be  sworn.  I  do  not  desire  to  consent 
to  any  new  examination  of  any  description. 

Me.  Justice  Hoffman — I  do  not  understand  that  to  be  the 
matter  at  issue  at  all. 

Mr.  Randolph — I  do  not  presume  to  say  how  your  Honors 
will  judicially  determine  this  matter.     That  is  altogether  for 
s  to  decide. 


Mr.  Joitnsok— I  am  not  about  to  examine  Mr.  Hopkins, 
Mr.  Hopkins  has  been  examined.  I  am  about  to  appeal,  when 
the  paper  comes  in,  to  induce  your  Honors  to  examine  it  for 
yourselves.  When  we  are  dispnting  about  the  integrity  of  a 
particular  paper,  upon  the  ground  that  it  has  not  the  signature 
of  the  man  by  whom  it  purports  to  have  been  signed,  not 
only  is  it  evidence,  but  the  best  evidence  in  the  world  is  the 
production  of  the  original  paper.  Yon  cannot  tell,  by  this 
printed  record  of  the  character,  the  similarity  of  a  signature. 

If  you  will  turn  to  page  2373  of  the  Transcript,  your  Honors 
will  find- some  of  the  questions  propounded  by  Mr.  Randolph. 
He  propounded  several,  1  should  judge,  from  the  fact  that  the 
one  I  commenced  reading  from,  is  numbered  "  738."  I  think 
that  brother  Randolph  beat  brother  Peachy  on  that  score— and 
that  was  pretty  hard  work. 

Q.  738.  Have  you  any  recollection  of  having  transmitted  to 
the  Governor  of  California  any  communication  other  than  the 
dispatch  concerning  a  grant  of  land  to  Andres  Caatiliero  ? 

A.  Not  a  distinct  recollection  of  any  particular  communica- 
tion, but  the  circulars  which  were  sent  to  the  other  Governors 
were  transmitted  to  him  likewise. 

Q.  739.  Look  at  the  writings  to  be  found  on  pages  273,  274, 
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275,  276  and  277  (in  red  ink),  in  volume  18,  from  the  office  of 
tlie  Surveyor-General  of  Oaliforaia,  and  indorsed  "  Decrees  and 
Dispatches,  1845  and  1846,"  and  say  whether  the  circular  dated 
January  14th,  1846,  aud  the  decree  dated  March  13th,  1846, 
and  the  circular  dated  March  24th,  1846  (copies  of  which  are 
herewith  filed  and  marked  respectively,  "Exhibits  Castillo 
Lanzas  Noa.  345,  AV.  E,  0,"),  respectively  bear  your  genuine 
signature  ? 

A.  They  do  bear  my  genuine  official  signature. 

Q.  740.  What  is  the  difference  between  jour  official  signa- 
ture and  your  private  signature? 

A,  In  my  private  signature  I  write  my  full  name,  and  in  the 
official  signature,  as  Secretary  of  State,  only  one-half  of  the 
name  is  generally  written,  as  I  stated  the  other  day. 

Q.  741.  On  these  papers  I  observe  that  yoxi  write  your  name 
"  Castillo  Lanzas,"  and  that  your  signature  as  you  write  it  in 
signing  the  direct  examination  is  "  Castillo  y  Lanzas ;"  what  is 
the  reason  of  the  difference — is  it  casual,  acddental,  or  is  there 
any  reason  for  it? 

A.  It  is  beoaase  my  half-signature  has  been,  invariably, 
"  Castillo  Lanzas,"  in  which  I  always  omit  the  Christian  names, 
the  "de"  and  "y." 

[Counsel  for  the  United  States  offers  in  evidence  copies  of  the 
documents,  with  translation,  referred  to  in  question  7J39.] 

This  is  the  paper,  the  original  of  which  we  wish  to  present. 
When  the  question  is  whether  the  originals  are  what  they 
purport  to  be,  and  that  depends  upon  the  evidence  furnished 
by  the  originals  themselves,  when  the  handwriting  is  disputed 
and  the  signature  is  disputed,  indisputably  is  it  the  best  way 
to  produce  the  originals  and  then  decide  the  question. 

Me.  Eandolph — That  paper  does  not  contain  his  official 
signature. 

Mb,  Johnsok — No.  He  (Eandolph)  says  that  it  is  not 
Lanzas'  official,  but  his  private  signature,  which  is  here  given. 
So  much  the  better  for  him. 

I  pass  on  until  Mr.  Hopkins  comes  in.  Then  your  Honors 
will  decide  this  matter  for  yourselves.  All  that  I  say  now  is, 
that  an  inspection  of  the  original  book  in  which  Mr.  Secretary 
Lanzas  says  is  to  be  found  hia  genuine  signature,  corresponds 
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exactly,  both  as  to  paper  and  as  to  signatures,  with  the  paper 
upon  which  our  grant  is  written,  with  the  signature  attached 
to  that  grant,  and  which  Lauzas  at  the  Bar  has  sworn  was  his. 

Mr.  Billings— (Interrupting.)  Mr.  Hopkins  is  out  of  town, 
and  will  not  be  in  until  morning. 

Mb.  Johnson — I  am  very  unwilling  to  ask  for  an  adjourn- 
ment sooner  than  the  usual  hour ;  but  I  am  very  weary,  and 
if  the  Court  will  oblige  me  by  an  adjournment  until  morning, 
I  shall  consider  myself  as  receiving  a  favor  at  their  hands. 

[The  Court  adjourned  until  morning,] 
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SECONT)    DA.Y. 


Saturday,  November  3,  1860. 

Mb.  Johnson — I  do  not  propose,  may  it  please  the  Court, 
to  add  anything  farther  to  satisfy  you  of  the  aiitheaticity  of  the 
Mexican  archives,  or  the  claim  to  credit  of  the  witnesses  who 
came  from  Mexico  and  here  testified  to  the  integrity  of  those 
archives.  I  shall  assume,  or  might  assume,  that  the  character 
of  those  archives  could  not  be  questioned  by  any  one ;  and  all 
that  I  propose  to  say  in  addition  now  is,  that,  supposing  it  to 
be  barely  possible  that  your  Honors  might  call  in  qnestion 
the  authenticity  of  the  archives,  and  the  fact  that  they  disclose 
the  title  under  which  our  clients  claim,  that  doubt  may  be  re- 
moved by  the  evidence  outside  of  the  archives,  not  derived  at 
all  from  the  witnesses  by  whom  the  archives  have  been  proved. 

The  evidence  to  which  I  refer  is,  in  part,  found  iu  Mr.  La- 
fragua's  report.  I  hold  in  my  hand  what  purports  to  be  an 
authenticated  copy  of  that  report,  printed  by  order  of  the 
Mexican  Government.  Beside  this  copy — which  was  produced 
and  positively  authenticated  by  Mr.  Bassoco,  one  of  the  Mexi- 
can witnesses,  as  your  Honors  are  aware— another  copy  has 
been  offered  in  evidence,  which  at  one  time  came  into  the  pos- 
session of  my  colleague  (Mr.  Benjamin)  who  is  immediately 
next  to  me,  and  which  has  been  by  him  established,  aa  far  as 
his  means  of  establishing  it  goes. 

My  brother  upon  the  other  side  seemed  to  suppose — not  that 
in  point  of  fact  there  was  any  evidence  which  would  lead, 
looking  to  the  book  itself,  any  intelligent  man  to  the  conclusion 
that  this  report  had  been  fabricated  in  whole  or  in  part— and 
has  told  your  Honors,  that  it  was  "  barely  possible"  that  such 
a  thing  may  have  been  done. 

Now,  even  assuming  the  existence  of  that  "bare  possibility," 
I  am  sure  I  need  not  say  to  the  Court  that  that  is  no  ground 
upon  which  a  judicial  judgment  can  be  placed.     You  are  to 
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decide  upon  prohabiliiies,  and  not  upon  possibiliiies  ;  and  if,  in 
deciding  between  the  probability  and  the  possibility,  you  come 
to  the  conclusion  that  the  probability  infinitely  outweighs  the 
possibility,  you  will  rest  your  judgment  upon  the  probability. 

But  what  is  the  supposed  possibility,  even  if  you  could  look 
to  that  for  the  purpose  of  guiding  you  in  your  conclusions  as 
to  the  fact  ?  What  is  the  ground  of  that  possibility  ?  This 
book  purports  to  be  an  official  publication  ;  a  report  by  an  oiS- 
cial— a  fact  conceded  at  the  time — to  his  Government,  and  pub- 
lished by  the  authority  of  the  Government.  It  is  published  in 
Mexico.  Nobody  can  question  that.  It  is  published  in  Mexico, 
on  or  about  the  time  when  it  purports  to  have  been  published. 
Nobody  can  well  question  that ;  and  it  contains  not  only  a 
reference  to  the  mine  which  is  in  dispute  in  this  case,  but  it 
contains  also  an  account  of  all  the  transactions  in  which  that 
Government,  during  the  period  covered  by  the  report,  had  been 
engaged,  which  fell  within  the  jurisdiction  of  this  particular 
ofScer.  It  is  such  a  report  of  the  proceedings  of  his  particular 
department  to  his  Government,  during  the  period  embraced  by 
the  report,  as  is  the  report  of  any  of  our  Secretaries  to  the 
President,  and  communicated  by  the  President  to  Congress ; 
made  to  the  President  for  the  purpose  of  being  communicated 
to  Congress,  and  published  by  the  authority  of  Congress. 

My  brother  has  thought  that  he  might  with  great  propriety 
challenge  your  Honors'  assent  to  the  authenticity  of  the  papers 
to  which  he  has  referred ;  that  he  might  with  great  propriety 
refer  to  the  documentary  proceedings  of  Congress ;  that  he 
could  refer  with  propriety,  and  ask  you  to  concede,  with  hun, 
that  there  was  no  doubt  of  the  fact  to  which  he  referred  to  the 
publication  of  speeches  in  the  Congressional  Globe.  He  has 
referred  you  to  a  speech  made  by  Col.  Benton,  in  1850,  two 
years  after  the  treaty  between  Mexico  and  the  United  States 
was  negotiated,  for  the  purpose  of  satisfying  your  Honors  why 
it  was  that  the  10th  Article  in  the  original  j>j-o?e(  of  the  treaty 
had  been  stricken  out  by  the  Senate,  Suppose  wo  were  to  say, 
what  proof,  Mr.  Randolph,  have  you  to  satisfy  the  Court  that  the 
Executive  Document  No.  17,  is  what  it  purports  to  be,  and  was 
published  at  the  time  when  it  seems  to  have  been  published  ? 
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What  proof  have  you  that  the  Oongresaional  Globe  is  ilie  Con- 
gressional  Globe,  and  was  published  at  the  time  when  it  pre- 
faces to  be  published  ?  Catching  the  suspicion  which  floats  in 
the  mind  of  my  friend  on  the  other  side,  and  has  been  floating 
there  since  the  commencement  of  this  diacusaion,  I  almost  be- 
gin to  think  it  was  contagious — the  moment  he  put  the  book 
down,  by  an  effort  of  instinct  which  I  could  not  help,  I  took 
up  the  copy  of  the  Globe  that  he  had  referred  to,  looked  at  the 
leaves  in  every  form  in  which  I  thought  it  was  possible  to  dis- 
cover whether  those  leaves  had  been  incorporated  into  the  re- 
port, went  through  the  same  process  with  the  Executive  Docn- 

jQent and  I  was  almost  inclined  to  believe  that  my  friend  on 

the  other  side,  or  the  United  States,  had  actually  forged  and 
manufactured  that  report, 

I  have  great  respect,  as  I  am  sure  your  Honors  have,  and  all 
who  know  him,  for  his  intellect,  and  for  his  knowledge ;  and 
when  he  said  so  positively,  and  in  conducting  the  examination  in 
relation  to  the  authenticity  of  this  report  seemed  to  be  so  con- 
vinced, that  those  leaves  upon  which  we  were  relying  were  in- 
terpolated into  this  report,  and  made  long  after  the  period 
when,  according  to  this  report,  the  report  itself  seems  to  have 
been  published,  I  began  to  think  that  there  was  no  reliance  to 
be  put  upon  anything.  And  indeed  he,  I  think,  on  the  second 
day  of  bis  argument,  or  the  Erst— told  the  Court  that  it  was 
almost  impossible  to  arrive  at  certainty  about  anything.  He 
did  not  know  absolutely  whether  he  had  come  from  his  house 
that  morning  and  was  here  at  all.  I  do  not  know  whether  he 
doubted  his  being  here.  We  did  not  doubt  it.  We  heard  him, 
and  we  recognized  his  voice.     T^e  never  shall  forget  it. 

"  There  is  no  matter  1"  said  one  of  the  philosophers ;  "  man  is 
not  sensitive,  and  man  does  not  esist !"  Dr.  Johnson  sug- 
gested a  very  sensible  way  to  satisfy  him  that  he  had  some 
feeling.  "  Try  his  shin  with  a  club,  and  see  if  he  does  not  cry 
out!" 

There  are  some  things,  may  it  please  your  Honors,  about 
which  the  human  judgment  has  no  right  to  doubt ;  and  one  of 
those  is  a  publication  made  by  a  Government  officer  apparently 
for  Government  purposes,  to  accomplish  some  political  policy 
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of  the  Government  of  which  the  officer  is  a  member.  That  is 
entitled  to  credit ;  and  another  thing  is  to  be  inferred  as  a 
matter  of  comity  :  that  cverythingcontainedin  thereport  made 
by  such  public  ofEicer  is  to  be  taken  as  true,  as  far  as  motive  is 
concerned,  as  far  as  the  determination  to  tell  the  truth  is  in- 
volved. The  officer  may  be  mistaken ;  his  judgment  may  be 
erroneous ;  his  memory  may  fail  him ;  but  hia  integrity  no  man 
has  a  right  to  question,  unless  that  integrity  has  been  impugned 
by  some  evidence  outside  of  the  offtcial  paper  in  relation  to 
which  the  question  may  arise.  But  Mr.  Lafragua  has  been 
examined,  and  he  tells  you  that  this  report  is  precisely  what  it 
appears  to  be ;  that  it  was  published  exactly  as  it  purports  to 
have  been  published  ;  that  it  was  prepared  by  him  in  his  offi- 
cial character,  and  in  the  discharge  of  his  official  duty. 

Mr.  Randolph— Mr.  Lafragua  did  not  testify  to  the  volume 
at  all.     We  had  only  a  few  pages  presented  by  him. 

Mb.  Johnson— All  that  relates  to  this  matter  was  presented. 
He  did  not  bring  the  whole  book ;  but  the  whole  book  is  here 
now.  The  whole  book  is  here  now  for  inspection.  Both  are 
here.  When  he  (Lafragua)  spoke  of  the  authenticity  of  the 
particular  extracts,  he  looked  to  the  book  to  see  if  the  extracts 
were  in  the  book,  or  correctly  taken  from  it.  He  took  them 
out  of  the  book,  and  swearing  they  were  correctly  taken  out  of 
the  book,  he  necessarily  testified,  to  the  existence  of  the  book. 
He  said  Le  made  the  report.  On  page  18  of  Transcript  he 
says: 

I  made  these  marginal  notes  and  annotations  myself,  to  show 
what  portions  of  the  docament  relate  to  this  particular  subject. 
This  document  is  taken  out  of  a  large  bound  volume  which 
embraced  my  whole  report  as  Minister  of  Eelations,  upon  all 
subjects  pertaining  to  my  office,  with  accompanying  documents. 
I  took  this  portion  for  convenience,  because  it  embraced  every- 
thing which  my  said  report  contained  relating  to  said  Almaden 
mine,  or  Gastillero's  connection  therewith. 

My  brother  Benjamin,  some  time  in  1848  or  1849,  became 
the  counsel  of  what  is  called  the  "  Tehuantepcc  Company  ;"  a 
company  the  purpose  of  which  your  Honors  are  aware  of.   The 
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success  of  that  company  depended,  in  part,  on  their  being  able 
to  establish  the  validity  of  what  was  called  the  "  Garay  Grant." 
American  citizens  were  invited  to  participate  ia  the  enterprise. 
The  success  of  the  enterprise  would  depend,  more  or  less,  upon 
the  patronage  extended  to  it  by  the  Government.  The  company 
selected  my  brother  as  their  counsel,  for  the  purpose  of  enlight- 
ening, first,  the  public  mind,  and  presentthe  claim  of  that  par- 
ticular grant;  and,  secondly,  for  the  purpose  of  instructing  the 
Government  as  to  the  vahdity  of  the  grant,  in  order  to  be  able 
to  obtain  thereafter  such  assistance  from  the  Government  as 
the  legitimate  patronage  of  the  Government  might  enable  it  to 
bestow. 

And  he  is  in  search  of  information.  With  his  usual  industry 
he  looks  everywhere  for  sources  of  information.  Mr.  Garay 
himself  is  in  Mobile,  Alabama.  He  has  come  from  Mexico. 
He  meets  him  at  Mobile  for  the  very  purpose  of  consulting 
upon  the  enterprise  in  which  our  citizens  were  about  to  engage, 
and  in  which  Mr.  Garay  had  an  interest ;  and  in  the  City  of 
Mobile  he  is  furnished  by  Mr.  Garay  with  an  exact  duplicate, 
in  all  respects,  of  this  document  {Lafragua  report). 

What  did  Mr.  Garay  give  it  to  him  for  ?  He  was  not  at  the 
time  the  counsel  for  the  New  Almaden  Company,  and  had  no 
idea  of  it  I  I  do  not  know  that  he  knew  of  the  existence  of  the 
New  Akiiaden  mine,  except  as  a  general  historical  matter  of 
which  he  may  have  become  act^uainted  from  the  newspapers 
of  the  day.  Mr.  Garay  gave  it  to  him  for  the  purpose  of  in- 
forming him  and  enabling  him  to  set  the  public  mind  right  on 
the  validity  of  the  Garay  grant;  and  the  validity  of  that  grant 
depended  upon  acts  of  the  Mexican  Government.  Here  was 
an  ofacial  report  made  by  an  officer  before  whom,  in  the  dis- 
charge of  his  official  duty,  the  existence  and  the  validity  of  that 
grant  would  have  appeared. 

He  (Mr.  Benjamin)  marks  the  passages  in  the  book  which 
relate  to  the  Garay  grant.  He  looked  no  farther.  He  searched, 
and  Garay  re-searched,  for  the  purpose  exclusively  of  obtaining 
information  in  relation  to  that  grant.  And  the  report  that  he 
made,  and  the  speech  that  he  made  to  the  citizens  of  Louisiana 
to  induce  them  to  enter  into  this  enterprise,  was  a  report  or 
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speech  made  in  part  from  the  information  obtained  by  him  out 
of  this  dooament — as  he  tells  us  in  his  testimony. 

Mr.  Randolph — Please  refer  to  that  testimony, 

Mr.  Johnson — Your  Honors  have,  I  believe,  a  copy  of  the 
Transcript  before  you.  Mr.  Benjamin's  testimony  is  to  be 
found  on  page  3026  of  the  Transcript :  "  State  your  name,  age 
and  1    ' ~ 


Me.  Benjamin — Don't  read  the  age. 

Mr.  Joknson — No,  I  will  not  read  the  age ;  but  as  you 
first  put  it,  it  is  lawful  age.  Well,  everybody  believed  that.  I 
will  skip  the  rest ;  but  that  tells  more  against  my  brother  than 
if  I  was  to  read  it.     Take  the  next  question  : 

Examine  Exhibit  Bassoco  Ko.  3,  0.  H.  on  file  in  this  case, 
purporting  to  be  a  printed  copy  of  the  report  of  Lafi'agua,  Min- 
ister of  Eelations,  to  the  Mexican  Congress,  etc. 

This  is  the  document  that  had  been  proved  by  Mr.  Lafragua, 
and  by  Mr.  Bassoco,  too.     The  question  is : 

Examine  this  document  (which  I  now  hold  in  my  hand)  on 
file  in  this  case,  etc.,  and  state  if  you  have  a  duplicate  of  said 
Exhibit ;  and  if  you  have,  please  produce  it,  and  state  when  it 
first  came  into  your  possession,  under  what  circumstances  you 
received  it,  and  from  whom,  etc. 

This  ia  the  one  he  examined  (holding  up  a  volume).  He 
said  he  got  this  in  1849;  that  he  examined  it,  and  upon  com- 
paring it  with  the  one  proven  by  Lafragua  and  Bassoco,  and 
marked  Bassoco  No.  3,  he  finds  that  his  is  a  duplicate  of  the 
other  "  which  had  been  forwarded  from  the  City  of  Mexico  to 
Don  Josd  G-aray,  and  was  by  him  delivered  to  me.  It  was 
furnished  me  for  the  purpose  of  proving  the  legality  and  valid- 
ity of  that  (the  Garay)  grant,  about  which  doubts  had  been 
raised  in  the  United  States.  I  was  chairman  of  a  sub-com- 
mittee of  the  citizens  of  New  Orleans,  who  had  held  a  public 
meeting  for  the  purpose  of  devising  means  of  securing  pos- 
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session  of  that  grant,"  etc.  "  I  received  at  the  same  time  from 
Mr.  Garay  a  number  of  other  pamphlets  and  books  in  reference 
to  the  Tehuantepec  grant." 

Well,  I  will  stop  there.  I  suppose  nobody  could  doubt 
from  that  general  comparison,  that  this  (the  one  that  was  be- 
fore filed)  is  an  exact  counterpart  of  the  one  produced  by  my 
brother.  But  the  evidence  shows  that  the  portions  of  the  two 
reports  involved  in  this  case,  were  compared  together  by  my 
brother  upon  the  other  side,  and  Mr.  Benjamin,  and  found  to  his 
(Mr.  Randolph's)  satisfaction  to  be  identical,  word  for  word.  In- 
dulging in  the  suspicion,  which  is  a  part  of  his  nature  as  far  as 
this  ease  is  concerned— and  which  has  almost  got  to  be  a  part 
of  my  own,  for  I  have  caught  it— my  brother  seemed  to  sup- 
pose that  by  some  hocus-pocus  or  other  these  extracts  which 
appear  upon  the  record  of  this  New  Almaden  mine  controversy, 
got  into  the  copy  produced  by  my  brother  Benjamin,  not 
through  any  instrumentality  of  his,  but  by  means  of  contn- 
vanoes  set  on  foot  by  somebody  else ;  and  he  goes  upon  the 
search  in  this  wise— I  mean  in  search  for  the  just  foundation 
of  his  suspicion ; 

Wlmt  did  you  do  with  the  book  after  you  had  used  it  for  the 
purpose  for  which  you  obtained  it  from  Mr.  Garay  ? 

Ihad  it  in  New  Orleans. 

Had  anybody  any  access  to  it  ? 

No,  not  as  far  as  I  know. 

What  did  you  do  with  it  afterwards? 

Why,  having  to  use  the  information  it  contained,  and  it 
beincf  my  voucher  for  the  truth  of  the  representations  I  made 
in  relation  to  the  Garay  grant,  I  brought  it  with  me  m  my 
trunk  to  Washington. 

What  did  you  do  with  it  then  ?     Where  did  you  keep  it  I 

I  kept  it  in  my  room  in  my  lodgings  at  Washington. 

Up  stairs,  or  down  ? 

Up ;  next  to  my  library,  in  my  office. 

Where  did  you  keep  it? 

lu  the  next  room. 

In  your  office,  in  a  book-case  ? 

Yes. 

Was  there  a  key  to  it  ? 

Yes. 

Did  you  lock  it? 

No. 
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Then,  he  was  satisfied;  the  thing  was  oat;  my  brother's 
suspicion  turrted  out  to  be  particularly  well-founded !  Not 
even  suspecting  his  suspicion,  my  brother  Benjamin  had  in- 
differently said  that  he  had  handed  the  book  to  a  Mr,  John  A. 
Eockwell.  "Well,  and  why?"  "He  came  to  aee  me  about 
the  Almaden  case ;  1  had  received  a  letter  from  the  agents  of 
the  Almaden  Company  in  New  York  advising  me  before  I 
saw  Mr.  Eockwell,  that  Roekwell  would  call  upon  me  for  the 
purpose  of  retaining  my  service  in  the  Almaden  case ;  and  in 
the  course  of  the  interview  between  Mr.  Eockwell  and  myself 
in  relation  to  the  Almaden  case,  he  (Rockwell)  said  that  the 
charge  of  fraud  in  relation  to  the  title  papers  upon  which  the 
claim  to  the  mine  rested,  was  as  he  thought  disproved,  wholly 
unfounded,  from  evidence  to  be  found  in  a  report  made  by  the 
Minister  of  Interior  and  Exterior  Eelations,  Lafragua,  as  far 
back  as  1846  or  1847,  giving  information  to  his  Government 
of  the  conduct  of  the  Government  in  relation  to  this  very  mine 
in  1845."  ,     . 

Not  a  word  had  dropped  from  Mr.  Roekwell  intimating  that 
he  knew  that  Mr.  Benjamin  had  this  copy ;  not  a  word — nor 
could  there — because  he  did  not  know  it.  At  the  moment  that 
the  suggestion  was  made  that  this  paper,  or  a  paper  like  this — 
a  report  by  Lafragua  of  the  conduct  of  the  Mexican  Govern- 
ment in  1845,  made  by  him  in  his  official  character  to  the  Gov- 
ernment of  Mexico,  eoiitained  conclusive  evidence  of  the  integ- 
rity of  the  title  to  the  Almaden  mine — my  brother  gaid :  "  I  have 
got  Lafragua's  report."  I  know  nothing  about  its  contents,  as 
far  as  relates  to  the  Almaden  mine ;  but  I  must  have  a  copy  of 
the  report  to  which  you  refer,  and  let  us  see  what  it  is. 

And  he  goes  to  his  unlocked  book -ease.  There  he  finds  it 
notwithstanding  it  was  unlocked.  He  takes  it  out,  finds  the 
very  evidence  to  which  Mr.  Rockwell  had  reference  as  being 
contained  in  that  report ;  and  Mr,  Rockwell  asks  him  to  let 
him  take  it,  which  of  course  he  did. 

Your  Honors,  both  of  you,  I  think,  know  who  John  A. 
Rockwell  is.  A  member  of  Congress  originally  —  a  distin- 
guished member  for  many  years ;  and  now  not  only  one  of 
the  most  distinguished  members  of  the  Bar  of  the  Supreme 
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Court  of  the  tFnited  States,  but  a  man  of  the  most  unquestioned 
honor.  He  takes  this  book  in  "Washington  for  the  purpose  of 
preserving  it,  and  getting  it  so  authenticated  as,  if  possible,  to 
remove  all  doubts  from  the  mind  of  tlie  Attorney  Genera],  who 
had  caught  this  "  suspicious  "  disease.  He  goes  to  the  Mexican 
Minister  to  give  him  an  authentic  certificate,  that  this  report  is 
what  it  purports  to  be.     He  keeps  it. 

Mb.  Randolph — ^Is  that  certificate  in  evidence  ? 

Mb.  Johnson — I  do  not  offer  it  as  evidence.  It  is  there.  I 
only  want  to  show  what  Mr.  Eockwell  did.  Mr.  Benjamin 
speaks  for  himself.     Here  is  the  certificate ;  it  speaks  for  iteel£ 

"What  did  Mr.  Eockwell  do? 

Mr.  Benjamin,  when  did  you  nest  see  that  report  after 
you  gave  it  to  Mr.  Rockwell  ? 

Well,  the  next  time  I  saw  it  afterwards  was  in  Washington, 
Mr.  Eockwell  showed  it  to  me  with  the  certificate  annexed  to  it ; 
I  did  not  see  it  again  till  I  saw  it  in  San  Francisco.  Mr.  "W. 
E.  Barron  told  me  in  New  York,  last  July,  that  Mr.  Rockwell 
had  given  it  to  him  to  be  returned  to  me. 

He  was  asked  further  about  the  hook.  He  did  not  know 
the  book  had  come  on.  All  he  recollected  was,  that  he  had 
given  it  to  Rockwell.  He  wanted  it  here,  very  naturally,  and 
he  asked  of  "Wm.  E.  Barron,  one  of  the  parties  in  this  case,  and 
who  was  to  go  on  with  Mr.  Benjamin  and  myself  as  a  friend 
and  a  client — a  friend  as  intimately  as  he  is  a  client— and  Bar- 
ron tells  him,  "  Rockwell  gave  me  the  book  to  which  I  suppose 
you  refer." 

Mr.  Randolph — Read  the  testimony. 

Me.  Johnson— Well,  I  will  read  the  testimony.  I  cannot 
make  it  as  strong  as  the  witness  makes  it.  Page  3028.  He 
(Benjamin)  says ; 

When  I  reached  New  York,  last  July,  on  my  way  to  Cali- 
fornia, Mr.  William  E.  Barron,  of  whom  I  inquired  what  Mr. 
Eockwell  had  doce  with  the  volume,  told  me  he  had  it  in  his 
trunk ;  that  Mr.  Eockwell  had  given  it  to  bun  to  be  returned 
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to  me:  and  on  arrival  at  San  Francisco,  Mr.  Barron  took  it 
from  his  trunk  and  delivered  it  to  me ;  and  here  it  is  (holdmg 
up  the  volume). 

Now,  says  my  brother,  what  do  you  know  was  done  with 
that  paper,  from  the  time  it  was  handed  to  Eockwell  to  the 
period  when,  in  San  Francisco,  William  E.  Earron  handed  it 
to  you  ?     Why  it  is  fourteen  months — 

Me.  Eandolfh — Eighteen. 

Mr.  Johnson— Eighteen  months ;  still  more  striking,  telhng, 
and  suspicious  1  Why,  what  an  infinite  deal  of  forgery  can  be 
done  in  eighteen  months  1  And,  may  it  please  your  Honors, 
awake  still  to  the  idea,  carried  away  by  the  delusion— if  he 
will  permit  me  to  say  so— under  which  he  had  been  laboring 
■with  reference  to  the  original  report  of  Lafragua,  he  questions 
my  brother,  a  witness,  to  know  whether  in  his  opinion  it  would 
uot  have  been  possible,  even  if  this  book  was  a  genuine  book 
in  relation  to  other  matters,  published  at  the  time  when  it  pre- 
faces to  be  published,  published  in  good  faith  under  the  instruc- 
tions of  the  ofacer  by  whom  the  report  purports  to  have  been 
made,  to  have  extracted  from  the  original  publication  so  much  of 
it  as  relates  to  the  mine;  or,  if  there  was  nothing  in  it  relating  to 
the  mine,  to  have  taken  out  some  of  the  original  leaves  contain- 
ing other  matter,  and  substituted  there  instead  other  leaves  con- 
taining what  is  there  now  in  relation  to  the  mine  1  And  they 
go  into- a  trial  of  skill,  as  to  the  possibility  of  doing  it  1  Mr. 
Benjamin  says,  with  great  simplicity,  that  he  is  not  so  well  ac- 
quainted with  the  art  and  skill  of  the  forger,  as  to  believe  it  is 
He  thinks  it  is  improbable.     Everybody  must  say 


Well  now,  if  improbable,  this  report  being  true,  what  doubt 
can  there  be  of  the  autlienticlty  of  the  Mexican  archives  of 
which  1  spoke  yesterday,  if  it  was  possible  to  doubt  on  that 
subject  at  all,  without  the  aid  of  the  report.  The  report,  manu- 
script report,  is  here;  all  written,  I  have  no  doubt,  in  Mexico 
by  my  brother  BiUings.     He  got  it  written  there  in  Mexico. 

But,  may  it  please  your  Honors,  passing  by  these  eircum- 
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is  which  hardly  seem  to  have  weight  enough  to  be  worthy 
of  serious  remark— assuming  now  that  the  report  is  what  it  pur- 
ports to  have  been,  that  it  represents  correctly  the  transactions 
which  it  does  represent — what  possible  doubt  can  there  be  that 
there  was,  in  1846,  a  communication  made  to  the  Mexican 
Government  by  Oastillero,  in  relation  to  the  mine,  and  that  all 
the  proceedings  stated  in  the  report  in  relation  to  the  action  of 
the  Mexican  Government  upon  that  apphcation  of  Castillero, 
took  place  ?  If  they  did,  there  is  an  end  of  the  controversy, 
as  far  as  the  authenticity  of  the  papers  is  concerned.  But  that 
is  not  all.  Let  me  refresh  the  Court's  recollection  as  to  the 
contents  of  the  extracts  proved  by  Mr.  Benjamin,  and  proved 
by  Lafragua;  and  correctly  proved,  as  appears  by  the  pro- 
duction of  the  copies  themselves  to  which  they  each  testified, 
I  read  from  page  1212  of  the  Transcript : 

Seceetaey's  Office  of  the  Junta  de  Fomento  ) 
Y  Administrativa  of  Mining.         f 

Most  Excellent  Sir  : — In  compliance  with  your  Excel- 
lency's superior  order  of  the  3d  inst.,  directing  this  Junta  to 
give  an  account  of  the  matter  confided  to  its  care  since  the 
epoch  of  its  report  in  1845,  their  present  condition,  with  the 
object  in  view,  in  order  to  form  the  Memoria  which  should  be 
presented  to  the  general  Congress  of  the  nation,  immediately 
on  its  installation,  the  Junta  has  the  honor  to  submit  to  your 
Excellenc}'  a  simple  historical  relation  of  the  most  important 
matters  with  which  it  has  been  occupied  for  the  last  two  years, 
and  their  present  situation,  with  the  reflections  and  recom- 
mendations which  it  has  deemed  suitable  for  the  better  and 
more  faithful  performance  of  its  duties.         *        *        * 

It  was  Lafragua's  husiness  to  make  a  report  such  as  this; 
and  amongst  other  objects,  embraced  by  his  official  duties  in 
that  particular,  were  the  proceedings  of  the  Junta  during  the 
period  to  be  covered  by  the  report.  And  applying  to  the 
Junta  to  get  information  from  them  to  enable  him  to  make  the 
report,  he  receives  from  the  Junta  a  communication  which  I 
have  just  read  in  part. 

Kow  what  more  did  they  tell  him  ? 

The  Junta,  on  the  21st  of  April  last,  sent  to  the  professional 
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Eoard  of  tie  College  some  specimens  of  cinuabar  wliich  Don 
Tomas  Ramon  del  Moral  presented,  in  the  name  of  Don  Andres 
Castillero,  a  resident  of  Upper  California,  with  a  representation 
in  which  he  asked  for  assistance  to  work  a  mine  which  he  had 
discovered  in  the  Mission  of  Santa  Clara,  known  by  the  old 
Indians  who  got  out  of  it  vermilion  to  paint  their  bodies. 
The  assay  made  by  the  Professor  of  Chemistry,  of  the  ores  in 
common,  produced  the  extraordinary  ky  of  thirty-flve  and  a 
half  per  cent.,  which  was  communicated  to  the  Government  on 
the  5th  of  May,  representing  that  Sefior  Castillero  had  been 
asked  what  assistance  he  required  of  the  Junta. 

The  archives  prove  exactly  that  fact;  that  on  the  5th  of 
May  he  was  asked— having  made  known  to  them  before  the 
discovery  of  the  mine,  and  its  having  turned  out  to  be  a  mine 
of  extraordinary  richness— to  state  what  assistance  he  required 
to  the  Junta. 

What  do  they  say  then? 

That  Sefior  Castillero  presented  his  petition  in  due  form,  and 
it  was  very  attentively  examined  by  the  Junta ;  he  made  hia 
propositions,  to  which  this  (Junta)  agreed,  to  wit,  that  there 
should  then  be  delivered  to  him  five  thousand  dollars  in  money, 
eight  iron  retorts  of  those  which  the  Junta  ordered  to  be  made 
for  their  former  examinations,  and  all  the  quicksilver  flasks  it 
has  in  the  negociacion  of  Tasco. 

That  is  true ;  because  that  is  precisely  the  answer  made  by 
Castillero  when  he  is  asked  what  assistance  he  required.  He 
wanted,  he  said,  the  $5000,  the  eight  iron  retorts,  and  all  the 
quicksUver  flasks  that  the  Junta  had  in  the  negociacion  of  Tasco. 

What  else  did  he  do  ? 

Sefior  Castillero  obligated  himself  on  his  part  to  repay  said 
advance  in  quicksilver,  at  the  rate  of  one  hundred  dollars  a 
quintal,  within  sis  months  from  his  leaving  the  port  of  Mazatlan. 

That  is  in  his  answer,  as  now  spread  upon  the  archives  before 
your  Honors.     What  else  ?     They  go  on  to  say  that — 

This  agreement  was  approved  by  the  Supreme  Government 
on  the  20th  of  the  same  month. 

The  archives  tell  the  same  story  to  the  letter.     What  else  ? 
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"Why  was  it  not  carried  out?  They  show  why  it  was  not  car- 
ried out. 

This  agreement  waa  approved  "by  the  Supreme  Grovernment, 
on  the  20th  of  the  same  month;  but  on  account  of  the  decla- 
ration (of  war)  made  by  the  United  States  of  the  North,  when 
he  was  going  to  receive  the  draft  on  Mazatlan,  the  ministry 
issued  the  order  of  Septemher  19th  of  this  year,  directing  the 
suspension  of  all  payments  of  the  branch  of  quicksilver  except 
the  support  of  the  college  and  expenses  of  the  office.    *     *     * 

That  was  true,  too,  as  is  proved  by  the  archives. 

Now  here  is  another  extract  from  another  part  of  the  report. 
It  is  not  the  Junta  still  speaking,  but  Lafragua  communicating 
what  they  have  told  him  to  the  Congress,  by  whom  the  whole 
matter  was  to  be  examined : 

In  Upper  California,  a  mine  {criadero)  has  been  discovered 
whose  ley  surpasses  that  of  the  beit  mine  known,  that  of  Alma- 
den,  which  does  not  produce  more  than  thirteen  per  cent.,  while 
ours,  by  the  assays  made  in  the  College  of  Mining  of  this  Capi- 
tal, exceeds  thirty- five  and  a  half  per  cent. 

Now  let  us  turn  to  what  the  Junta  itself  has  further  said  on 
the  same  subject  to  the  Minister : 

*  *  *  This  is  not  the  occasion  to  present  together  all  the 
labors  of  the  Junta  to  correspond  to  the  high  confidence  with 
which  the  Government  has  honored  it.  A  part  of  them  are 
expressed  in  this  note,  and  the  others  may  be  found  in  the 
memorials,  reports,  and  multitude  of  eommnuications  which  are 
in  the  office  of  this  ministry.  For  the  present  it  will  merely 
assure  what  is  shown  in  these  documents,  to  wit,  that  the  spint 
of  enterprise  has  been  so  stimulated  that  the  quicksilver  mines 
in  the  principal  Departments  of  the  Republic  are  being  worked, 
both  by  companies  and  also  by  individuals ;  that  in  the  Depart- 
ment of  San  Luis  Potosi,  the  quicksilver  extracted  is  in  propor- 
tion to  the  silver  reduced,  so  that  no  foreign  quicksilver  is 
required ;  that  in  Upper  California,  in  the  Presidio  of  Santa 
liosa,  there  has  been  discovered  by  Seuor  Don  Andres  Castil- 
lero  a  great  mine,  the  leys  of  which  are  truly  surprising,  since 
the  result  of  the  assays 

They  had  then  been  made.     So  the  archives  say,  and  so  our 
3  swear. 
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— made  in  the  College  of  Mining  gives,  as  the  common  fruits, 
over  thirty -five  and  a  half  per  cent.,  while  that  of  the  best  mine 
which  is  known,  that  of  Almaden,  does  not  exceed  thirteen 

Eer  cent.,  and  finally,  that,  from,  all  the  data  collected,  it  may 
e  hoped,  resting  on  a  good  foundation,  that  our  mines  of 
quicksilver  are  more  than  sufficient  to  supply  all  that  is  required 
for  the  reduction  of  our  silver. 

This  grand  national  enterprise  the  Junta  has  not  been  able 
fully  to  carry  out,  because  it  has  been  deprived  of.  one  of  its 
funds  of  one  per  cent,  of  the  circulation  of  money,  without  sub- 
stituting any  other,  and  because  of  the  remainder  it  could  onty 
dispose  of  one-third  part,  since  the  Government,  in  the  defi- 
ciency of  the  treasury,  has  used  the  rest.  This  evil  was  in- 
creased to  the  lamentable  extremity  of  leaving  it  (the  Junta) 
without  any,  by  the  order  of  the  10th  May  last,  which  directed 
the  suspension  of  all  the  payments  which  were  made  by  the 
public  treasury. 

They  then  go  on  to  add : 

The  sad  results  of  such  determinations  the  Junta  will  not 
stop  to  detail ;  they  are  manifest  from  what  has  already  been 
here  shown.       ********* 
The  Junta  has  the  honor  to  present  to  your  Excellency  its 
highest  consideration,  most  distinguished  esteem,  and  most  pro- 
found respect. 
God  and  Liberty. 
Mexico,  November  17th,  1846, 

Vicente  Seguea, 

President. 
The  Secretary  being  occupied, 

IsiDEO  E.  GoNDRA,  1st  Clerk. 

Now,  that  is  dated,  may  it  please  your  Honors — and  God  and 
Liberty  are  called  upon  to  witness  it — November  the  17th, 
1846,  and  signed  by  Vicente  Segura,  President  of  the  Junta. 
It  is  impossible,  then,  todoubt^  if  the  archives  were  out  of  view: 

Mrst.  That  there  was  communicated  to  the  Junta  the  dis- 
covery of  the  mine. 

Second.  That  there  were  specimens  of  the  ore  of  the  mine 
transmitted  to  Mexico  for  the  purpose  of  being  assayed. 

Third.  That  these  specimens  were  assayed  and  showed  the 
extraordinary  !&/  of  SoJ  per  cent. 
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Fourth.  Tnat  in  consequence  of  this,  on  the  5th  of  May,  Oaa- 
tillero  was  asked  by  the  Junta  what  assistance  he  proposed 
should  be  granted  Him  on  the  part  of  the  Mexicaa  Govera- 
ment ;  that  he  made  the  propositions  referred  to  by  the  Junta ; 
tliat  they  were  accepted  by  the  Junta,  as  far  as  they  had  the 
authority  to  accept ;  and  only  not  carried  out  because  in  the 
struggle  between  tbernselves,  a  comparatively  feeble  nation, 
and  the  immense  power  of  the  United  States,  the  Govern- 
ment of  Mexico  wisely  thought,  with  a  view  to  defend  them- 
selves against  subjugation  by  the  United  States,  that  they  would 
retain  all  moneys  in  the  hands  of  their  several  bureaus,  hazard 
everything,  sacrifice  everything,  for  the  purpose  of  defending 
their  territories  against  the  invasion  of  the  United  States. 

That,  and  that  alone,  prevented  the  agreement  from  being 
carried  out ;  and  it  is  perfectly  consistent  with  the  fact  of  the 
agreement.  All  that  is  necessary  for  ua  to  show  in  this  case, 
is  the  existence  of  the  agreement ;  the  fact  that  it  was  entered 
into,  by  which,  between  Castillero  and  the  Junta,  there  was  a 
contract  made  (depending  for  its  ultimate  execution,  of  course, 
on  the  action  of  the  Mexican  Government),  by  which  Castil- 
lero was  to  become,  as  far  as  the  laws  and  Government  of 
Mexico  were  concerned,  the  owner  in  this  mine  of  all  that 
under  the  laws  of  Mexico  could  constitute  an  individual  pro- 
prietorship of  a  mine. 

Mh,  Eandolph — Both  orders  are  mentioned ;  that  of  the 
lOtb  of  May,  and  that  of  the  19th  of  September. 

Me.  Johnson — That  of  the  19th  of  September,  suspended 
all  payments. 

Me.  EaNDOLPH — By  which  of  the  orders  was  Castillero  pre- 
vented from  receiving  this  assistance  1 

Mb.  Johnson — That  of  the  10th  of  May,  as  I  understand  it. 
It  makes  no  difference.  He  was  prevented  anyway.  Whether 
the  10th  of  May,  or  the  19th  September,  is  of  no  consequence. 
The  acts  say  the  10th  of  May ;  but  it  is  hardly  material  whether 
it  was  the  one  date  or  the  other.     If  we  find  that  at  any  date 
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the  Mexican  Government  took  steps  that  prevented  the  Junta 
carrying  out  this  agree  men  i.  with  Oastillero,  it  proves  the  exist- 
ence of  the  a 


Mr.  Randolph — The  communication  says :  "  But  on  ac- 
count of  the  declaration  (of  war)  made  by  the  United  States 
of  the  North,  when  he  was  going  to  receive  the  draft  on  Ma- 
zatlan,  the  Ministry  issued  the  order  of  September  19lh  of  that 
year," 

Me.  Johnson — That  is  a  mistake  of  the  papers.  It  is  the 
10th  of  May.  The  act  shows  that.  Your  Honors  see,  that  on 
looking  at  page  1213  of  the  Transcript,  which  I  have  read 
before — 

"  This  evil"  they  say,  was  increased  to  the  lamentable  ex- 
tremity of  leaving  it  (the  Junta)  without  any,  by  the  order  of 
the  IQth  of  May  last,  which  directed  the  suspension  of  all  the 
paymeuts  which  were  made  by  the  public  treasury. 

If  your  Honors  will  turn  to  page  1775  of  the  Transcript,  you 
will  have  an  explanation  as  to  the  differences  in  these  dates: 

This  Junta  received  yesterday,  Sunday  the  20th,  the  offi- 
cial communication  which  your  Excellency  is  pleased  to  ad- 
dress to  it  of  the  19th  inst.,  transcribing  that  of  his  Excellency 
the  Minister  of  Finance,  of  the  same  date,  in  which  the  Junta 
is  informed  that  his  Excellency  the  General-in-Chief,  in  exer- 
cise of  the  Supreme  Executive  power,  had  thought  proper  to 
decree,  in  view  of  the  official  note  of  date  the  12th,  that  there 
be  given  to  the  fund  established  for  the  Encouragement  of 
Quicksilver  Mines,  the  destination  to  which  it  is  directed  in 
favor  of  public  instruction,  but  that  the  great  penury  of  the 
Treasury  being  so  notorious,  the  Supreme  G-overnmeut  requires 
that  from  the  dotal  fund  a  loan  be  made  to  it  of  twenty-five 
thousand  dollars,  with  the  understanding  that  the  payment  of 
the  same  shall  be  decreed  as  soon  as  possible. 

That  is  dated  the  21st  of  September,  1846. 

The  Court  will  have  no  difficulty  in  understanding  it.  I  do 
not  care  whether  we  are  right  or  wrong  as  to  dates.  It  is  hardly 
material,  the  one  date  or  the  other.  Ton  may  take  the  one 
date,  but  it  all  goes  to  prove  that,  owing  to  some  cause,  all  that 
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had  been  done  was  not  carried  out.  There  is  no  pretense  of 
mistake  as  to  dates,  so  far  as  this  mine  is  eoneerned.  That  is 
the  way  the  subject  was  before  them  on  or  about  the  6th  of 
May,  when  representation  was  made  to  Castillero  to  make  a 
proposition.  The  proposition  was  made  and  accepted,  but  not 
carried  out. 

On  the  29th  of  May,  1846,  (page  1697  of  Transcript) : 

It  was  also  resolved,  in  conformity  with  the  report  of  the 
Controller's  office,  that  twenty-five  dollars  be  paid  to  the  No- 
tary, Calapiz,  for  proceedings  in  the  instrument  of  agreemeat 
which  had  been  made  with  Don  Andres  Castillero,  to  assist  his 
quicksilver  enterprise  in  the  mine  of  Santa  Clara,  in  Upper 
California,  embraced  in  the  official  order  for  the  suspension  of 
all  payments  for  this  branch. 

Now,  that  proves  beyond  all  doubt,  provided  the  entries  be 
correct,  that  an  agreement  bad  been  made  between  Castillero 
and  the  authorized  representative  of  Mexico  upon  this  subject ; 
that  it  had  been  reduced  to  writing ;  that  the  cost  of  reducing 
it  to  writing  was  $25,  and  that  this  $25  was  directed  to  be  paid 
to  the  Notary  for  his  having  transferred  into  writing  the  agree- 
ment between  the  Junta  and  Castillero.  That  is,  as  your  Hon- 
or's see,  on  the  29th  of  May,  1846. 

It  is  perfectly  clear,  then,  may  it  please  your  Honors,  if  we 
stop  here,  that  the  facts  upon  which  we  rely,  occurred  on  the 
dates  when  we  say  they  did  occur.  But  it  is  said  by  my  brother 
that  there  are  some  auspicious  circumstances ;  that  notwith- 
standing all  this  testimony  of  the  Mexican  witnesses,  and  the 
confirmatory  evidence  to  be  found  in  the  Lafragua  report,  there 
are  some  circumstances  calculated  still  to  leave  doubt  as  to 
whether  everything  contained  in  those  archives  could  have 
occurred.  And  one  is,  that  it  seems,  according  to  our  state- 
ment, that  a  man  by  the  name  of  Pifia,  sailed  from  Monterey 
in  a  iirig  called  the  Hannah. 

Well,  now,  I  do  not  understand  my  brother,  in  reply, 
seriously  to  contest  the  fact  that  the  Hannah  did  go  down ;  did 
carry  somebody ;  and  did  arrive,  on  or  about  the  time  when  we 
say  she  did  arrive.  He  had  obtained,  or  his  client  (Lauren- 
eel)  had  obtained  a  deposition  of  a  Capt.  Paty,  which  was  in- 
tended to  show  that  he  took  PiKa  down. 
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Me.  Randolph — The  deposition  was  intended  to  show  that 
he  took  Oastillero  down  ;  and  that  in  the  year  1859j  when  the 
deposition  was  given,  PiSa  had  never  figured  in  the  case,  nor, 
so  far  as  I  knew  what  was  to  turn  up  in  the  ease,  in  anybody's 
contemplation,  until  the  year  1859. 

Me.  Johnson — Then  you  took  the  deposition  to  prove  that 
the  vessel  did  not  go  down.  Captain  Paty's  evidence  is  relied 
on,  at  least  for  the  purpose  of  showing  now — whether  that  was 
the  original  purpose  for  which  it  was  offered  or  not — that  PiSa 
went  with  Caslillero  in  another  vessel.  We  say  he  went  in  the 
Hannah.  We  say  the  Hannah  left  Monterey  at  the  time  we 
have  stated,  and  arrived  on  or  about  the  1st  of  April  at  Ma- 
zatlan. 

Now,  amongst  other  things,  may  it  please  your  Honors,  short 
of  the  direct  evidence  which  we  offered  in  advance,  applicable 
to  the  locality  of  Monterey  from  which  the  vessel  went,  in 
order  to  show  that  our  statement  was  right  and  that  she  ar- 
rived at  Mazatlan  on  or  about  the  1st  of  April,  we  produced 
and  proved  a  letter  dated  "  On  board  the  U.  S.  ship  Ports- 
mouth, in  the  port  of  Mazatlan,  April  lat,  1846,"  purporting  to 
have  been  written  by  Mott,  Talbot  and  Co.  You  will  find  it 
at  page  3020  of  the  Transcript.  I  will  not  stop  to  consider 
the  weight  of  the  evidence  which  establishes  the  authenticity 
of  that  letter.  The  evidence  is  all  one  way.  The  letter  is 
found  here  amongst  the  papers  of  Thomas  0.  Larkin,  after  his 
death.  The  letter  is  proved  hy  those  who  have  been  accus- 
tomed to  see  the  signature  of  professed  writers. 

Now,  assuming  the  letter  to  have  been  proved,  and  assuming 
— as  you  cannot  avoid  doing — that  it  is  true,  what  does  it  es- 
tablish with  relation  to  the  Hannah  ?  Did  such  a  vessel  leave 
Monterey  ?  Did  she  carry  communications  from  Castillero  ? 
Did  she  stop  at  Mazatlan  ?  Did  she  have  communications  from 
Mr.  Larkin,  directed  to  Mazatlan  ?  And  when  did  she  arrive 
at'  Mazatlan  ?  This  letter  bears  date  the  1st  of  April.  What 
does  it  tell  us  ?  It  is  written  on  board  the  ship,  and  the  writer 
begins  by  saying  :— "  It  has  been  hinted  to  us  that  this  ship" 
{the  Portsmouth)  "is  bound  to  Monterey,"  (from  whence  we 


>yGooglc 


say  Mr.  Larkin  liad  written  to  them,)  "  and  although  the  fact 
is  donbttul,  we  avail  onrselyes  of  the  chance  to  acknowledge 
the  receipt  of  your  much  valued  favors  of  the  2d,  4th  and  6th 
ult  "  etc  "Your  letters  have  this  moment  reached  us  per 
'Hlnnah','  and  we  arc  much  obUgcd  for  their  contents.  You 
were  correct  in  supposing  that  the  destination  of  this  vessel 
when  she  sailed  from  this,  was  not  known  to  us.  •  •  «  «  We 
are  much  obliged  for  the  fruit,  which,  however,  as  tto  Hannah 
has  iust  anchored,  we  have  not  yet  received." 

Then  he  goes  on  to  speak  of  Oalifornia.  My  brother  sys 
seriously '  That  letter  cannot  be  gemime,  for  who  ever  heard 
of  fruit  being  in  Monterey  in  March,  1846,  and  bemg  sent 
down  to  Mazatkn  ?  Well,  I  suppose  such  is  possible  m  the 
course  of  nature,  according  to  what  I  have  seen  here.     You 

put  the  seed  in  the  ground ' 

Me.  EiMDOLPH  (interrupting)  — The  course  of  nature  is 
changed  in  different  places. 

Mb  Johsson— Nature  is  apt  to  be  pretty  much  the  same 
the  world  over.  She  is  not  in  the  hands  of  politicians.  She  has 
a  sovereignty  of  her  own,  about  which  there  can  be  no  dispute. 
Yon  may  call  it  "squatter  sovereignty,"  or  call  it  anything 
else  ■  we  cannot  reach  it,  and  thank  God  wc  cannot.  It  we 
could  we  would  turn  the  world  "topsyturvy"  in  a  very 
short 'time  No  fruits  in  California!  Why,  if  you  put,  I  am 
told  a  peach-stone  in  the  earth,  it  bears  peaches  in  ten  months  I 
Everything  grows  here  wonderfully.  A  high  officer,  a  valiant 
officer  of  the  navy— I  won't  mention  his  name  because  he  is 
single— after  I  had  been  here  but  a  few  days,  came  up  to  the 
office  where  I  was,  and  said:  "  Oome  down,  Colonel,  I  want  yon 
to  see  a  little  girl  ayear  and  a  halt  old.  She  is  taller  and  larger 
every  way  than  our  own  folks  at  home  at  sixteen.  Why, 

said  I  that  is  wonderful  1"  "Come  down  with  me  to  the 
market  I  will  show  you  a  peach  you  cannot  get  into  your 
hat.  Upon  my  honor  it  is  true."  Well,  I  could  not  doubt  an 
of&cer's  honor !  ,      ,  ^         -^ 

Well,  now,  may  it  please  your  Honors,  he  does  not  say  it 
was  California  fruit;  he  only  says  he  sent/riui 
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Mr.  Randolph— I  give  it  up,  if  a  baby  is  fruit. 

Mr.  Johnson — A  baby  is  fruit,  but  I  suppose  not  the  fruit 
he  sent  down  in  jars. 

Well,  the  fruit  has  gone  there,  and  the  vessel  is  there  on  the 
lat  of  April.  She  goes  there  from  Monterey,  and  she  goes 
there  bearing  letters  from  Mr.  Larkin.  Well  now,  what  have 
we  done?  Why,  we  have  produced  Mr.  Larkin's  hooks. 
These  colleagues  of  ours,  Messrs.  Halleck,  Peachy  and  Billings 
— and  they  have  the  means  of  doing  it  honestly — they  are  not 
satisfied  with  presenting  a  case  for  hearing  until  they  have  pre- 
sented all  the  evidence  that  is  to  be  procured  anywhere.  They 
wanted  to  prove  amongst  other  things,  that  the  Hannah  did 
sail ;  and  they  produced  a  letter  dated  the  23d  of  April  of  that 
year  to  Oapt.  Gillespie  from  Mr.  Larkin,  and  copies  of  letters 
written  by  Mr,  Larkin,  by  the  Hannah,  in  which  he  speaks  of 
the  Hannah.  Not  satisfied  with  that,  they  were  successful  in 
finding  a  species  of  blotter  kept  by  Mr.  Larkin  as  an  official 
book  in  order  to  show  the  daily  transactions  at  the  Consulate, 
for  the  purpose  of  showing  that  there  was  a  sliip  called  the 
Hannah,  where  she  came  from  to  Monterey,  when  she  arrived 
in  Monterey,  and  where  she  went  to  from  Monterey.  Now,  as 
to  the  last,  first. 

This  looks  a  good  deal  like  a  genuine  book  (holding  up  a 
volume.)  It  is  not  only  proved  by  Mr.  Swasey — as  he  has  not 
sworn  that  it  is  a  genuine  book,  the  probability  is  that  it  is! 
Young  Mr.  Larkin  produces  it ;  and  he  says  that  it  is  one  of 
the  boeks  of  his  father.  What  is  it  ?  A  strange  sort  of  diary, 
kept  day  by  day  by  the  father,  as  you  see.  All  sorts  of  things 
in  it ;  transactions  of  the  household,  aa  well  as  transactions  of 
the  Consulate. 

Under  date  of  February,  1846--the  date  is  at  the  head  of 
the  folio  from  which  I  now  read — he  says  : 

Thursday,  12 — Brig  Hannah,  from  Mazatlan. 

Where  was  she  at  the  time  of  this  entry  ?  In  Monterey. 
How  long  did  she  stay  ?  And  when  she  went  off,  where  was 
she  destined  ?     Let  the  book  answer  again. 
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Under  the  liead  of  March,  1846— again  I  read  from  the 
head  of  the  page — he  says : 

Saturday,  7 — Brig  Hannah,  for  Mazatlan, 

Now,  if  these  entries  are  genuine — and  nobody  questions  it — 
she  arrived  herefrom  Mazatlan  on  the  12th  of  February ;  and 
she  left  here /or  Mazatlan,  on  the  7th  of  March,  1846. 

Me.  Randolph — You  proved  she  went  to  San  Bias  first. 

Mb,  Johnson — I  do  not  care  where  she  went.  She  may 
have  gone  around  the  globe,  or  to  the  Indies ;  it  is  perfectly 
immaterial.  I  have  got  her  here  "  for  Mazatlan."  The  entry 
in  the  Consul's  booli  says  she  was  destined  "  for  Mazatlan." 
That  she  was  destined  for  Mazatlan  is  certain  ;  that  she  got  to 
Mazatlan  on  the  first  of  April  is  equally  certain — for  that  is 
proven  by  Mott,  Talbot  &  Go's  letter. 

Now,  what  did  she  carry?  Turn  to  page  2667  of  the  Tran- 
script. You  will  find  what  is  proved  to  be  a  correct  copy  from 
an  original  letter  taken  from  the  Consular  book,  dated  "  Con- 
sulate of  the  United  States— Monterey,  California,  March  8th, 
1846,"  directed  to  Colonel  Tremont : 

Sib: — With  this  you  have  my  Consular  answer  to  the 
General  and  Prefecto's  to  you  of  last  week,  etc.  ■»  *  »  * 
By  your  messenger  of  last  week  I  forward  some  United  States 
newspapers,  etc.  *  *  *  *  I  then  informed  you  that  there 
was  an  American  brig  (brig  "Hannah")  of  Salem,  at  anchor 
in  this  port,  bound  to  Mazatlan,  whose  supercargo  I  had  re- 
quested to  remain  here  until  the  third  day,  to  enable  you  to 
send  letters  to  the  United  States,  if  you  were  so  inclined. 

Now,  I  assume  that  letter  to  be  what  it  purports  to  be— an 
authentic  letter ;  nobody  can  doubt  it.  And  Mr.  Larkin  told 
the  truth  when  he  communicated,  antecedent  to  the  8th  of 
March,  to  Col.  Fremont,  by  letter,  that  there  was  in  Monterey 
a  vessel  called  the  Hannah ;  that  she  was  about  to  leave  upon 
or  before  the  fifth ;  that  he  had  persuaded  her  supercargo  to 
remain  until  the  third  day,  to  enable  Fremont,  by  her,  to  inform 
the  Grovemment  of  the  United  States  of  the  transactions  in 
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California,  provided  he  should  think  proper  to  transmit  any 
communication. 

But  that  is  not  all.  On  the  3d  of  April,  1846,  there  is 
another  letter,  dated  the  8d  of  April,  port  of  Monterey — and  is 
to  he  fouud  on  page  2667  of  Transcript : 

Consulate  of  the  United  States  of  America,  ) 
Port  of  Monterey,  Cal.,  April  3d,  1846.      f 

Sir  : — Don  Andres  Caatillero,  formerly  member  of  Congress 
from  this  Department,  leaves  this  port  in  a  few  days  for 
Acapulco,  on  board  the  Hawaiian  barque  Bon  Quixote,  as 
Commissioner  to  Mexico,  from  General  Sos6  Castro,  Military 
Oomandante  of  California ;  he  will  arrive  iu  Mexico  by  the 
twenty-fifth  or  thirtieth  of  this  month. 

I  am  under  the  impression  that  the  President  of  Mexico  is 
to  be  informed  from  Don  Andres,  or  the  correspondence  he 
carries,  that  there  is  a  danger  of  invasion  from  Americans  {I 
am  confident  there  is  not)  iu  this  country,  and  to  give  some 
information  relative  to  what  they  call  driving  Captain  J.  C. 
Fremont  out  of  California ;  he  is  yet,  I  believe,  surveying,  or 
resting  his  horses  in  the  interior. 

When  a  translation  of  Capt.  Fremont's  letter  was  first  given 
to  the  authorities,  the  words  "and  refuse  quarter,"  were  wrote  I 
will  give  no  quarter.  The  translator  informed  the  Alcalde  of 
the  mistake.  It  may  be  so  printed ;  in  which  case,  you  have 
a  copy  that  should  immediately  follow  in  the  Mexican  papers, 
for  which  purpose,  and  that  you  may  be  well  acquainted  with 
all  the  circumstances,  I  send  you  copies  of  the  Consular  corres- 
pondence on  the  subject.  About  four  hundred  emigrants 
arrived  in  California  in  1845.  At  the  town  of  San  Jos^,  eighty 
miles  from  Monterey,  Don  Andres  Castillero  had  discovered  a 
quicksilver  mine ;  the  ore  produces  from  fifteen  to  sixty  per 
cent.  I  have  seen  him,  from  an  old  gun-barrel,  in  thirty 
minutes,  run  out  about  twenty  per  cent,  in  pure  quicksilver. 
This  must  be  a  great  advantage  to  California. 

I  remain,  sir,  your  most  obedient  servant. 

To  the  Hon.   Minister  of  Legation  of  the  United  States  of 
America,  City  of  Mexico. 

That  does  not  relate  so  much  to  this  particular  question.  But 
the  next  does ;  it  is  directed  to  Major  G-illespie,  and  is  on  page 
2668  of  the  Transcript : 
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Consulate  of  the  United  States  of  America,  ) 
Monterey,  April  23d,  1846.  f 

Sir  :  Captain  Montgomery  of  tlie  "  Portsmoutli,"  being  under 
sailing  orders  (the  1st  or  2d  instant)  at  Mazatlan,  was  waiting 
for  tbe  Mexican  mail,  when  Commodore  Sloat  heard,  per  brig 
"Hannah,"  of  the  situation  ofCapt.  Fremont,  near  San  John  s, 
and  immediately  dispatched  the  ship,  She  was  twenty-one 
days  from  Mazatlan  to  Monterey. 

Well  now,  we  find  the  "Portsmouth,"  according  to  Mott, 
Talbot  &  Co.'s  letter,  at  the  port  of  Mazatlan  on  the  first  of 
April.  Commodore  Sloat  was  the  flag-ofacer.  He  heard,  as 
this  letter  of  Mr.  Larkin  says,  per  irig  "Hannah;'  whioh  arrived 
on  the  1st  of  April,  of  the  situation  of  Gapt.  Fremont.  What 
does  he  do?  He  sends  up  the  "  Portsmouth"  on  the  1st  of 
April ;  and  she  arrived  here  in  some  twenty-one  or  twenty -two 
days.  That  makes  the  dates  correspond  with  the  period  when 
we  say  the  voyage  of  the  "  Hannah  "  was  performed,  more  or 
less,  as  near  as  could  bo  expected. 

Again,  on  the  2d  of  May,  1846,  Mr.  Larkin  writes  to  Capt. 
Montgomery,  of  the  "Portsmouth,"  as  follows: 

Five  or  six  miles  from  the  town  of  San  Jos^,  and  near  the 
Mission  of  Santa  Clara,  there  are  mountains  of  quicksilver  ore 
discovered  in  1845  by  Don  Andres  Castillero,  of  Mexico  which 
I  have  twice  seen  produce  twenty  per  cent,  of  pure  quicksilver, 
bv  simply  putting  the  pounded  rock  in  an  old  gun-barrel,  one 
end  placed  in  the  fire,  the  other  end  in  a  pot  of  water,  for  the 
vapor  to  fall  into,  which  immediately  becomes  condensed,  llie 
metal  was  then  strained  through  a  silk  handkerchief;  the  red 
ore  produces  far  better  than  the  yellow.  There  appears  no  end 
to  the  production  of  the  metal  from  these  mountains.  Work- 
ing of  the  quicksilver  is  but  now  commenced. 


Now,  are  these  letters  genuine  ?  I  am  addressing  g 
whose  intelligence  no  one  can  question.  The  books  almost 
prove  themselves.  They  are  produced  by  the  son  of  the  Con- 
sul, taken  from  the  archives  of  the  Consulate ;  having  been 
kept  by  the  Consul  as  the  archives  of  his  ofiioe.  Reason  and 
law  alike  invoke  your  Honors  to  give  to  these  books,  until 
they  are  contradicted,  the  credit  of  truth.     But,  it  li  ^ 
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that  it  is  tarely  possible  to  excite  some  doubt  as  to  the  authen- 
ticity of  these  several  letters.  Were  the  letters  written,  copies 
of  which  appear  in  these  books  ? 

Mr,  Swasey  swears— his  testimony  is  givea  on  page  2659  of 
the  Transcript — that  he  was  the  clerk  at  the  time  these  letters 
were  written,  and  at  the  time  when  another  letter,  dated  the 
23d  of  April,  1846,  was  written  ;  that  he  was  called  upon  to 
testify  in  this  case  in  behalf  of  the  claimaats  by  Messrs.  Halleck, 
Peachy  &  Billings ;  that  he  was  unwilling  to  testify  until  he 
should  be  able  to  refer  to  documents  which  would  place  the 
accuracy  of  his  testimony  beyond  all  doubt ;  that,  as  soon  as 
an  application  was  made  to  him  to  testify,  he  searched  for  the 
books  of  the  Consulate,  in  which,  according  to  bis  recollection, 
he  was  certain  that  letters  would  be  found  to  answer  all  the 
inquiries  that  the  counsel  proposed  to  put  to  him. 

Why,  he  was  prudent,  may  it  please  your  Honors.  He 
found  some  of  these  letters,  hut  he  did  not  find  all.  He  tells 
us  that  he  found  one  of  these  two  books.  He  got  that  from 
Mr.  Larkin.  But  he  was  not  satisfied  still.  Some  four  or  five 
weeks,  or  more,  after  he  obtained  the  book  that  my  brother  has 
before  him — which  book  contained  in  part  evidence  confirma- 
tory of  his  own  recollections  of  the  transactions  to  be  inquired 
into— he  heard  incidentally  that  there  was  in  brother  Eandolph's 
office  another  one  of  these  hooks  of  the  Consulate  in  which, 
according  to  his  recollection,  there  was  to  bo  found  other  con- 
firmatory evidence.  He  went  to  young  Larkin,  and  they 
together  went  to  brother  Eandolph's  offioe  and  asked  him 
about  the  book.     Brother  Randolph  produced  it. 

Now,  my  brother  Randolph  seems  to  suppose  that  there  was 
something  in  the  conduct  of  Mr.  Swasey — to  use  brother  Ran- 
dolph's own  language — "  excessively  impertinent."  It  ia  not 
that  what  Mr.  Swasey  states,  did  not  occur ;  for  I  asked  my 
brother,  as  the  Court  will  recollect :  Do  you  mean  to  deny  that 
what  Mr.  Swasey  states  in  relation  to  the  finding  of  the  book, 
did  not  take  place?  No,  says  my  brother.  But  for  some 
cause  or  other-— 

Me.  Randolph— (interrupting).  The  word  "finding"  is 
used  in  relation  to  that  which  was  never  lost. 
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Mr.  Johnsow— It  was  "  ]ost "  to  Mr.  Swasoy,  and  it  was 
"lost"  to  the  son  of  the  Consul.  I  do  not  know  what  my 
brother  Randolph  may  call  "lost";  the  book  could  not  be 
found.  I  am  of  the  opinion,  that  when  a  thing  cannot  \}e> found, 
it  is  hst. 

Me.  Eandolph — The  boot  was  in  my  possession  ;  the  proper 
persons  could  come  to  me  at  any  time  to  procure  it. 

Me.  Johnson — Of  coarse,  if  they  knew  you  had  it. 

Mr.  Randolph — Mr.  Larkin  knew  that  I  had  it ;  he  lent  it 
to  me. 

Mr,  Johnson — Mr.  Larkin  was  dead.  Se  could  not  go  for 
the  book.  His  son  says  that  he  did  not  know  who  had  the 
book,  Ilis  son  bo  swears.  I  mean  the  son  who  came  and  tes- 
tified iu  this  Court.  So  far  as  he  was  concerned,  as  he  swears, 
the  book  was  lost. 

Now,  he  goes  to  make  the  inquiry  of  Mr.  Eandolph,  in 
whose  possession  he  incidentally  heard  that  this  book  was. 
This  is  not  impeaching  brother  Eandolph  by  any  means.  God 
forbid.  My  brother  seems  to  think  that  everybody  must  have 
known  where  the  hook  was.  Oh,  no !  God  forbid  that  every- 
body should  know  what  is  in  my  office — all  the  time. 

I  obtained  the  book,  Mr.  Randolph  says,  from  the  late  Thos. 
0.  Larkin,  and  Mr,  Swasey  obtains  the  book  from  Mr.  Ran- 
dolph's office.  The  question  is  asked  by  Mr,  Peachy,  with  re- 
spect to  these  books : 

Q.  10.  Where  did  you  obtain  them  ? 

A,  I  obtained  the  "book  entitled  "Copies  of  Official  Letters," 
from  Mr.  Frederick  Larkin,  and  afterwards,  with  Mr,  Frederick 
Larkin,  called  upon  Mr.  Edmund  Eandolph,  at  his  office,  and 
inquired  for  the  book  entitled  "Correspondence  with  the  De- 
partment of  State."  He  pointed  to  a  safe  in  the  office,  saying 
that  he  believed  Mr.  Henry  Laurencel  had  locked  up  the  book, 
and  that  Mr.  Sellier  had  the  key  of  it.  I  went  to  Mr,  Sellier, 
who  came,  unlocked  the  safe,  and  Mr,  Eandolph  delivered  the 
book  to  Mr.  Frederick  Larkin,  who  then  delivered  it  to  me, 
This  was  after  Mr.  Thomas  0.  Larkin's  death.  Mr.  Frederick 
Larkin  was  his  eldest  son,  and  one  of  his  executors. 
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This  is  his  answer  to  the  question,  and  it  is  all  true,. as  is 
conceded. 

Mr.  Randolph — Anybody  else,  with  proper  authority,  could 
have  procured  the  book. 

Me.  Johnson — You  do  not  understand  mo.     I  admit  that. 

Mr.  Kandolph — I  understand  Swascy,  very  well. 

Mr.  Johnson — If  you  understand  him  differently  from  what 
he  said,  you  understand  him  differently  from  wliat  I  do. 
Whether  he  is  given  to  suspicion,  what  he  had  in  his  heart,  I  do 
not  know.  I  know  the  counsel  (Mr.  Randolph)  needed  that 
book;for  no  purpose  whatever.  He  had  it ;  had  a  right  to  get 
it ;  and  he  kept  it  fairly ;  but  he  hijd  it 

Mr.  Eafdolph — But  it  is  what  his  evidence  is  intended  to 
(X)ovey — an  impertinent  reiiection  upon  myself — that  I  al- 
lude to. 

Mr.  Johnson— Well,  I  think  not.  At  m.y  rate,  that  does 
not  show  that  he  is  not  entitled  to  credit  when  he  has  got  the 
book.  If  there  is  anything  in  this  answer  that  intimates  an  idea 
that  that  book  was  kept  away  from,  the  Court  for  any  improper 
purpose,  it  is  what  I  cannot  see. 

How  came  he  to  make  the  statement  I  have  just  read,  may 
it  please  your  Honors  7  Why,  he  had  produced  the  books,  or 
rather  they  were  produced,  and  he  was  called  upon  to  testify 
to  their  authenticity.  After  Mr.  Peachy  had  got  the  books 
before  him,  and  proved  hy  his  testimony,  as  far  as  possible, 
their  authenticity,  Mr.  Peachy  asked  him,  Where  did  you  get 
them  ?     He  theu  gives  the  answer  I  have  read. 

Mr.  Randolph — Why  did  he  not  stop  there  ? 

Me.  JoHNSON—Because  he  did  get  them— one  of  them  from 
Mr.  Randolph.  Suppose  he  said  he  got  them  from  me ;  it 
would  not  be  true.     He  said  be  got  them  from  Mr.  Randolph's 
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possession,  because  they  were  in  a  safe  in  liis  office — properly 
there.  The  counsel  cannot  imagiae  I  impute  any  impropriaty 
to  him. 

Mr.  Randolph — No.     I  speak  only  of  the  witneas. 

Mk.  Johnson — I  am  speaking  of  the  witness  too.  I  never 
saw  bim  uctil  I  came  here;  and  I  have  no  right  to  speak  of 
him,  except  so  far  as  the  record  speaks  of  his  character.  My 
friend,  Mr,  Eandolph,  cornea  to  cross-examine  him ;  and  then 
he  asks  him,  (page  2664): 

Q.  26.  You  have  said  that  you  obtained  one  of  these  books 
(viz:  "Correspondence  with  the  Department  of  State,")  from 
me,  at  my  office.  How  many  of  the  seven  letters  you  have  pro- 
duced were  copied  from  that  book,  and  which  of  them  ? 

A.  Two.  One  is  dated  "  Monterey,  California,  May  4th, 
1846,  addressed  to  the  Hon.  James  Buchanan,  Secretary  of 
State,  City  of  Washington."  The  other  is  addressed  to  the 
same  person,  dated  "  Monterey,  March  5,  1848." 

Q.  27.  These  two  letters  ought  to  be  found  in  the  State 
Department  at  Washington,  ought  they  not  ? 

A.  They  ought. ' 

Q.  28.  Have  you  never  seen  them  printed,  officially,  among 
Senate  or  Executive  documents,  or  both  ? 

A,  I  don't  recollect  of  having  seen  them, 

Q.  29.  Now,  what  was  the  object  of  your  particularity  in  de- 
tailing the  circumstances  and  manner  of  your  obtaining  that 
book,  containing  the  correspondence  of  Mr.  Larkiu  with  the 
State  Department,  from  me  in  my  office,  as  in  answer  to  ques- 
tion 10th  1 

A.  Simply  to  answer  the  question  by  the  counsel  for  the 
claimant. 

Question  10  is  in  the  direct  examination;  what  I  have  just 
read. 

His  reply  to  that  cross-interrogatory  is : — "  Simply  to  an- 
swer the  question  by  the  counsel  for  the  claimant." 

It  makes  no  difference  where  it  came  from.  It  came  from 
somebody.  What  does  it  prove  ?  It  proves  the  authenticity 
of  all  we  rely  upon. 

Me,  Randolph — Certain  letters  are    enumerated   in  that 
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nuestioi,  (26).  Two  of  the  kttcn,  «ro  foond  m  *»  b~l=  »' 
which  you  arc  speaking.  There  are  cert.firf  copes  from  the 
State  Departmeh^  already  ia  the  record,  of  those  two  letters 
They  are  also  iB  the  public  docaracnt  of  the  Senate  of  he 
United  States,  now  before  Mr.  Benjamin;  and  those  arc  the 
only  two  letters  that  upon  examination  your  witness  finds  m 
the  book. 

Mb.  JOHNSON-He  examined  only  a  copy  from  the  book. 
Mr.  BANDOLra^My  question  is :  Which  did  you  get  from 
the  book?  supposing  he  copies  or  produces  all  that  is  m  he 
book  That  is  the  impression  conveyed  to  my  mind  By  tne 
answ».  What  I  object  to  now  is,  that  upon  his  "''■""'^  "'^ 
no  other,  when  the  question  has  beenput  to  him  directly  about 
that  book,  and  he  produces  but  two  letters  from  it;  the  book 
shall  now  be  produced  to  show  others. 

Me.  JOHSSOS-My  brother  says  the  letter  of  the  23d  of 
April  has  been  put  there  afterwards. 

Me.  EiNDOLPH-I  further  say  that  production  of  those  let- 
lers  after  that  evidenoe„is  in  coudrmation  of  what  f  said  mthe 
beginning,  that  it  was  a  piece  of  impertinence  on  the  part  ot 
the  witness  to  go  into  particulars. 

Me  Jomson-f  do  not  suppose  the  witness  had  anything 
to  do  with  our  letter,  improperly  put  iu  as  you  say,  and  whether 
put  there  improperly  or  not,  there  it  is.  ,  .^    n  „ 

This  book  contains  the  ofSoial  correspondence  of  the  ton- 
sulate.  This  letter  (of  the  23d  of  April)  is  preceded  by  snme 
business  in  relation  to  the  Consulate,  and  is  succeeded  by  letters 
to  other  persons,  relating  to  the  business  of  the  Consulate,  all 
in  their  order  of  succession  and  dates.  That  could  not  be  un- 
less the  whole  hook  was  rewritten,  and  a  forged  transcription 
made  of  all  the  letters  to  be  found  in  the  original  hocks ;  bu 
it  is  admitted  to  be  original,  and  is  so  introduced.  The  counsel 
is  greatly  mistaken  if  he  supposes  we  rely  on  that  book  for 
anything  improper.     We  have  a  right  to  rely  on  that  book 
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when  the  witness  speaks  of  the  letter  of  the  23d  of  April,  which 
he  finds  amongst  other  letters  produced,  the  authenticity  of 
which  is  not  disputed  because  produced  by  the  young  man, 
executor  of  his  father ;  and  if  we  find  the  same  letter  in  the  ofd- 
cial  correspondence  between  the  Consul  and  the  Department  at 
"Washington,  the  authenticity  of  the  correspondence  is  beyond 
all  doubt,  because  a  great  portion  of  the  correspondence  is  to 
be  found  in  the  archives  at  Washington, 

Now,  nobody  says  Swasey  is  not  entitled  to  be  believed. 
What  did  Mr.  Justice  Hoffman  say,  in  commenting  on  the  tes- 
timony of  Birnie  in  the  injunction  suit?  Why,  your  Honor 
said  you  must  credit  it,  and  said  it  on  the  clearest  principles  of 
law,  there  being  nothing  on  the  face  of  his  testimony  so  far  in- 
credible as  to  furnish  positive  evidence  of  its  falsity.  Your 
Honor  said,  and  I  state  it  again,  although  wholly  unnecessary ; 
"  He  stands  impeached  by  any  witness  called  up  to  disprove 
the  truth  of  the  facts  he  states,  or  to  prove  that  his  general 
character  is  such  that  credit  cannot  be  given  to  his  testimony." 
That  is  Swasey's  case.  If  he  is  not  entitled  to  credit  in  Courts  in 
California,  let  those  who  know  it  come  forward  and  testify.  But 
nobody  has  come.  Standing  uncontradicted  and  unimpeached, 
he  would  be  entitled,  even  if  not  confirmed,  to  absolute  credit ; 
and  when  not  impeached  or  contradicted,  and  there  is  nothing 
in  his  conduct  to  awaken  doubts  as  to  the  accuracy  of  his  tes- 
timony, your  Honors  are  bound— for  you  have  the  means  to 
do  it— to  protect  the  witness,  for  it  is  the  duty  of  the  Court  to 
protect  witnesses  as  well  as  counsel.  Your  Honors  are  bound 
to  look  at  such  evidence  before  you  as  shows,  that  in  any  par- 
ticular instance  in  which  he  is  impeached  there  is  no  ground 
for  the  impeachment.  That  evidence  is  to  be  found  in  what  I 
have  just  stated :  that  those  letters  of  which  he  is  testifying, 
were  to  be  found  in  aU  the  books  of  the  Consul. 

Mb.  Rafbolph— What  I  wish  to  say,  is  this :  That  under 
the  same  circumstances,  when  a  witness  put  on  the  stand,  with 
two  books  before  him,  produces  letters  out  of  the  one  book,  not 
in  the  other,  if  I  had  been  on  the  other  side  I  should  have 
adopted  the  course  of  the  counsel  who  opened  the  case,  referred 
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and  relied  only  on  the  book  which  the  witness  produced,  when 
referring  to  those  letters, 

Mr.  Johnson— -May  it  please  your  Honors,  I  am  replying 
to  the  counsel  for  the  Government,  who  has,  on  the  authority 
of  these  letters,  attacked  the  credit  of  the  witness.  If  it  is  his 
duty  to  impeach  him,  it  ia  my  duty  to  defend  him.  I  desire  to 
see  justice  done,  Aud  I  invoke  the  Court,  when  a  witness  is, 
without  sufficient  ground,  impeached  or  attacked,  to  stand  up 
and  say  that,  so  far  as  your  Honors  know,  he  is  entitled  to 
credit,  and  to  hold  a  position  among  his  fellow-men  without 
reproach.     I  have  done  with  him. 

Well  now,  may  it  please  your  Honors,  if  all  these  facts  are 
such  that  the  Court  cannot  doubt,  the  only  question  that 
remains  is:  Do  they  constitute  a  title  in  the  sense  of  the  Act  of 
1851?  Now,  my  brother  Randolph  has  told  your  Honors 
that,  with  reference  to  the  construction  of  that  Act  of  1851,  we 
are  confounding  things  entirely  independent  of  each  other. 
Title,  be  says,  is  one  thing,  the  subject  to  which  the  title  refers 
is  another  thing.  We  concede  it.  Land  is  one  thing,  the  doc- 
ument by  which  you  are  to  make  out  our  right  to  stand  upon 
the  land,  is  another  thing.  He  told  us :  "A  camel  carries  bur- 
den, so  does  a  horse ;  and  a  camel  is  not  a  horse,  nor  a  horse 
a  camel.  A  camel  carries  burden,  and  so  does  an  ass ;  but  a 
camel  is  not  an  ass,  nor  an  ass  a  camel." 

We  might  have  carried  the  illustration  further.  An  ass 
brays  and  makes  a  monstrous  sensation,  signifying  nothing. 
A  man  talks  and  makes  a  monstrous  noise,  signifying  nothing. 
Yet  a  man  is  not  an  ass,  nor  an  asa  a  man. 

Me.  Eandolph — Very  frequently  he  is. 

Me.  Johnson —  You  may  say  that.  /  have  no  experience 
that  way,  I  had  not  the  slightest  idea  of  applying  it  to  you ; 
or  the  slightest  idea  of  applying  it  to  myself.  I  am  not  so  sure 
but  I  had  somebody  else  in  my  eye  [tappiug  Mr,  Billings  on 
the  shoulder]. 

Now  the  question,  under  that  Act  of  18-11,  is — what  is  it 
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that  your  Honors  are  to  deal  with?  "What  are  you  to  confirm? 
You  are  not  to  deal  with  laiida  in  the  abstract ;  jou  are  not  to 
confirm  the  lands.  Nature  has  done  that.  You  are  to  deal 
with  a  claim  to  land3.  What  does  that  involve  ?  The  title  to 
the  lands.  You  are  consequently  to  confirm  the  c^a/jTv— to  con- 
firm the  title.  "Whether  the  claim  he  of  one  interest  or  another 
interest,  is  perfectly  immaterial.  The  only  question  is,  has  the 
particular  claimant,  as  against  the  sovereignty  of  the  United 
States,  a  right  to  the  possession  of  the  land,  at  the  time  when 
you  are  called  upon  to  give  him  that  right  as  against  the  Uni- 
ted States?  That  is  all.  The  extent  of  the  right— whether  it 
is  to  last  one  year,  or  two  years,  or  a  thousand  years,  or  for- 
ever, to  descend  to  his  heirs  in  succession  as  long  as  he  shall 
have  heirs,  and  then  to  revert  to  the  Government  of  which  he 
may  be  a  member,  after  his  whole  lineage  shall  be  exhausted— 
is  perfectly  immaterial.  Has  he  a  right  now?  and  the  Court 
is  called  upon  now  to  decide  whether  he  has,  or  has  not  such 
right.  Has  he  a  right  to  stand  upon  what  is  asserted  to  be 
public  domain?  What  does  that  depend  upon?  Has  he,  as 
against  the  public,  a  claim  authenticated  by  title  whicli  the 
Court  is  bound,  the  public  is  also  bound,  to  respect ;  a  right, 
as  against  the  public,  to  hold  the  lands  ? 

My  brother  considers  this  Act  of  1851,  as  if  it  were  confined 
entirely  to  fee  simple  claims ;  or,  to  speak  more  correctly,  to 
claims  for  fee  simpk  interests  in  lands.  Why,  to  give  such  an 
intention  to  the  act,  you  will  have  to  interpolate  into  the  act, 
those  words.  The  extent  of  the  interest  is  not  defined  or  de- 
scribed by  the  act.  The  language  of  the  act  in  connection  with 
the  treaty  of  the  8th  of  February,  1848,  is :  Any  claim  derived 
by  any  title  from  the  Government  from  whom  the  United  States 
obtained  the  cession  of  the  lands.  "Well,  then,  may  it  please 
your  Honors,  if  there  existed  in  behalf  of  this  claimant  a  right, 
as  against  Mexico,  to  stand  upon  this  mine  to  the  extent  of  its 
pertenencias,  and  to  the  extent  of  3,000  varas,  or  to  the  extent 
of  two  leagues,  by  any  title  derived  from  the  Government  of 
Mexico,  which  that  Government  in  conscience  must  have  re- 
cognized and  respected ;  so  much  of  what  was  public  domain, 
to  the  extent  of  the  interest  so  conveyed  by  the  antecedent 
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owner  to  the  indiviclual  proprietor,  ceased  to  be  public  domain 
was  not  public  domain,  at  the  time  of  the  treaty ;  not  being 
public  domain  could  not,  by  force  of  treaty,  have  been  con- 
veyed by  the  G-oveniment  of  Mexico  to  the  United  States ; 
since  it  was  impossible  for  that  Government  to  convey  that 
which  it  bad  not. 

Well  now,  my  brother  supposes — and  his  whole  argument 
is  fallacious  unlesas  that  supposition  is  true  in  point  of  law — 
two  things.  One  of  them  is  a  fair  subject  for  investigation  I 
admit.  In  the  other,  he  takes  the  ground  taken  by  Mr.  Com- 
missioner Thompson  in  his  dissenting  opinion:  That  under 
the  law  of  Mexico,  at  the  time  when  this  right  was  acq^uired, 
and  at  the  moment  when  the  Treaty  of  Guadalupe  Hidalgo 
was  negociated  and  ratified,  the  mining  titles— for  this  is  but 
one  of  all  the  mining  titles— were  simply  licenses,  which  it 
vras  in  the  power  of  the  G-overnment  of  Mexico  at  any  time  to 
abrogate ;  which,  as  against  the  Government  of  Mexico,  con- 
stituted no  claim  at  all;  which,  as  against  the  Government  of 
Mexico,  made  the  holder  of  the  mine  but  a  tenant  at  will,  just 
as  those  citizens  of  California  who  are  now  digging  over  its 
mountains,  and  obtaining  in  its  valleys  the  gold,  are  said  to  be 
tenants  at  will  of  the  United  States,  having  no  legal  right. 
But  to  that  extent,  my  brother  has  not  gone.  Mr.  Commis- 
sioner Thompson  says,  that  there  is  something  in  the  nature 
of  our  institutions  which  rendered  the  conveying  of  interests  in 
these  mining  titles,  impossible.  (I  do  not  use  his  words.)  He 
considers  the  interest  which  the  actual  possessors  of  the  mine 
have,  as' against  Mexico,  under  these  titles,  as  a  mere  political 
institution,  an  a^ertion  of  the  sovereignty,  suited  to  the  form 
of  government  which  Mexicans  were  hving  under  at  that  time; 
but  which  failed  after  the  cession,  because  unsuited  to  the  form 
of  government  under  which  we  were  living  at  the  time  of  the 
cession. 

Now,  as  to  both  of  those  suppositions,  a  word  or  two.  Mining 
titles  in  Mexico,  such  as  Mexico  could  take  away  at  any  mo- 
ment I  Mere  interest,  depending  upon  the  will  of  the  grantor ; 
good  only  as  long  as  that  will  continued  unchanged  1  Con- 
veying no  interest  to  the  tenant ;   no  possession  binding  the 
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conscience  of  the  grantor  not  to  dispute  it  1  Governed  by  no 
law  obligatory  upon  the  grantor,  without  the  pale  of  legal 
remedy  1 

Why,  we  say  that  by  the  ordinances  under  which  Mexicans 
lived,  these  mining  titles  were  carefully  issued  and  these  mining 
rights  most  religiously  respected. 

We  say  that  commentators  after  commentators  have  ex- 
hausted their  learning  in  commenting  upon  these  several  ordi- 
nances, for  the  purposeof  showing  what  theright  of  the  citizen 
was ;  how  it  was  to  be  acquired,  how  it  was  to  be  determined. 
We  say,  that  they  tell  us  that  is  inheritable ;  liable  to  be  sold 
for  the  payment  of  debts ;  alienable ;  devisable.  Who  ever 
heard  of  an  estate  at  will  descending  to  the  heir-at-law  ?  Who 
ever  heard  of  a  tenant  at  will  having  the  authority  to  dispose 
of  the  estate,  by  deed  ?  Who  ever  made  sale  of  an  estate-at- 
will,  or  sold  it  for  the  purpose  of  discharging  debts  of  the 
tenant?  Who  ever  heard,  that  at  the  death  of  the  tenant, 
that  of  itself  did  not  determine  the  will  ? 

The  Supreme  Court  of  the  United  States  take  a  very  differ- 
ent view  of  the  effect  of  these  ordinances.  I  read  as  part  of  the 
decision — to  be  found,  I  think,  in  the  brief  of  my  friend  on  the 
other  aide — in  the  case  of  Chouteau  vs.  Molony,  reported  in  16 
Howard,  pages  229-231 : 

Spain,  at  all  times,  or  from  a  very  early  date,' acknowledged 
tlie  Indians'  right  of  occupancy  in  these  lands,  but  at  no  time 
were  thej  permitted  to  sell  them  without  the  consent  of  the 
King.  That  was  given  either  directly  under  the  King's  sign- 
mahual,  or  by  confirmation  of  the  G-overnors  representing  him. 
As  to  the  mines,  whether  they  were  on  public  or  private  lands, 
and  whether  they  were  of  the  precious  or  baser  ores,  they 
formed  a  part  of  what  was  termed  the  Royal  Patrimony.  They 
were  regulated  and  worked  by  ordinances  from  the  King. 

Again : 

By  the  law  of  the  Partida  (Law  5,  Title  15,  Partida  2,  Eock- 
welt.  126),  the  property  of  the  mines  was  so  vested  in  the  King 
that  they  were  lield  not  to  pass  in  a  grant  of  the  laud,  although 
not  excepted  out  of  the  grant;  and  though  included  in  it,  the 
grant  was  valid  as  to  them  only  during  the  life  of  the  King  who 
made  it,  and  required  eonflrmation  by  his  successors. 
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*  *  *  By  a  second  ordinance  of  Phillip,  all  persons,  na- 
tives and  foreigners,  were  permitted  to  search  for  mines.  It 
was  declared  that  the  finders  of  them  should  have  a  right  of 
possession  and  property  to  them,  with  a  right  to  dispose  of 
them  as  of  any  thing  of  their  own,  provided  they  complied  with 
the  rules  of  the  ordinance,  and  paid  to  the  crown  the  seignor- 
age  required. 

And  again : 

He  (the  King)  grants  them  to  hia  subjects  in  property  and 
possession,  in  such  manner  that  they  may  sell,  exchange,  pass 
by  will,  either  in  the  way  of  inheritance  or  legacy,  or  in  any 
other  manner  to  dispose  of  all  ihe\x  property  in  them,  upon  the 
terms  they  themselves  possess  them,  to  persons  legally  capable 
of  acquiring,  *  *  *  The  right  of  Indians  to  work  the 
mines,  upon  their  own  account,  was  at  one  time  questioned. 
It  was  determined  that  thej  could  do  so.  (Law  14,  Title  19, 
book  4,  Collection  of  the  Indies,  Eock.  137.)  And  the  mines 
discovered  by  Indians  were  declared  to  be,  in  respect  to  bound- 
aries, on  the  same  footing,  without  any  distinction,  as  those 
worked  or  discovered  by  Spaniards.  Besides  the  other  privi- 
leges secured  by  this  ordinance  to  the  owners  of  mines  upon 
the  public  lands,  they  had  the  right  to  use  the  woods  on  moun- 
tains in  the  neighborhood  of  them,  to  get  timber  for  their  ma- 
chines, and  wood  and  charcoal  for  the  reduction  of  the  ores 
(Eockwell,  82,  sec,  12,  ch.  13).  Besides  the  privileges  just 
stated,  they  were  exempted  from  a  strict  compliance  with  the 
ordinance  in  respect  to  the  registry  of  their  mines.  Indeed, 
every  indulgence  was  given  to  them.  Much  care  was  taken  to 
preserve  for  them  their  property  in  mines,  and  to  give  them  the 
means  of  working  them. 

The  King  not  only  conveys  to  them  ^property in  the  mines, 
but,  in  the  execution  of  a  policy  recommended  to  Spain  by  the 
colonies  throughout  all  time,  he  is  anxious  that  they  should  be 
encouraged  in  the  discovery,  and  facilitated  in  the  working  oi 
the  mines.  They  could  have  the  money  or  the  means  with 
which  to  manage  and  improve  their  property  in  the  mines. 

And  now,  may  it  please  the  Court,  before  you  take  the  recess, 
let  us  see  how  the  ITnited  States  themselves,  view  it.  And 
this  you  are  bound  to  take  notice  of. 

Property  in  mines  is  not  under  the  protection  of  the  treaty ! 
Property  in  mines  is  not  intended  to  be  observed  and  protected 
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by  the  force  of  the  Act  of  March  3d,  1861 1  Is  thai  the  view 
lien  by  the  United  States  ?  They  have  got  Arizona.  How 
did  they  get  it?  By  cession.  What  rights  have  they  m  the 
mines  now  in  Arizona  1  Have  they,  as  against  anybody  who 
has  obtained  title,  whatever  that  might  be,  under  the  laws  of 
Mexico,  preceding  the  cession,  the  light  to  take  the  mines  out 
of  the  hands  of  such  individuals?  Why,  see  what  the  eov- 
ernment  are  now  doing  with  respect  to  New  Mexico.  I  refer 
you  to  the  recent  instructions  of  the  Commissioner  of  the  tren- 
eral  Land  Office.  Not  having  before  me  an  ofScial  copy,  I  will 
read  an  abstract  from  a  morning  paper  (the  "  Alta  Oaliforma.  ) 

The  Commissioner  of  the  General  Land  Office,  (Hon.  Joseph 
S  Wilson),  has  dispatched  important  instructions  to  the  United 
States  Snrvcyor-General  at  Santa  F,!,  New  Mexico  respecting 
mines.  Parties  had  presented  to  the  Survojor-Goneral  pa; 
pers  elaimmg  mining  rights  in  virtue  of  "denouncement 
The  Commissiouer  refeis  to  the  mming  system  ot  old  spam 
as  transferring  to  Mexico  after  her  separation  from  the  parent 
country,  in  wlieh  rights  were  admitteS  by  the  Mexican  Kepnb- 
lie  to  WOTk  the  mmes  upon  diaeovery  or  denouncement,  tie 
shows  that  that  system  was  not  reoognixed  by  the  laws 
of  the  United  States,  and  orders  the  Surveyor-Seneial  to 
observe  the  policy  which  obtains  in  California,  as  no'  «'™- 
ding  subdivisional  lines  of  survey  over  either  the  mineral  lands, 
or  finds  unfit  for  cultivation.  He  instrncte  the  Surveyor-Gen- 
eral that  his  duty  in  regard  to  claims  is  reBtricted  to  *»  recep- 
tion of  such  only  as  are  lawfully  received  from  Sp™  and 
Mexico  prior  to  the  acquisition  of  the  country  by  the  United 
States,  and  the  reception  of  donation  claims  under  the  laws  of 
the  United  States. 

And  if  prior,  respect  them  I  Why?  The  United  States  by 
virtue  of  the  treaty  or  by  conquest,  got  no  nght  to  inter- 
fere with  them.  The  principle  of  universal  justice,  recognized 
now  by  the  law  of  nations,  prohibit  it.  Those  laws  of  Mexi- 
co with  reference  to  mines,  made  the  mines  private  property. 
And  the  honor  ot  the  nation,  the  good  name  of  the  nation,  is 
now  pledged  in  the  face  of  Christendom  to  secure  to  those  who 
had  claims  to  mines,  fairly  existing  by  virtue  of  Mexican  law, 
anlBcedent  to  the  cession  of  this  territory-then  Mexiean-to 
the  United  States.    Such  titles  cannot  be  acquired  now,  1  ad- 
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mit.  They  are  iaconsistenfc  with  the  policy  of  the  United 
States.  With  reference,  therefore,  to  mines  undiscovered,  or 
to  mines  abandoned  and  now  a  part  of  the  puhUc  domain,  or 
which  have  since  become  a  part  of  the  public  domain  of  the 
United  States,  no  individual  proprietor  can,  by  authority  of 
Mexican  law,  or  by  observing  the  usages  of  Mexico,  acquire 
title. 

But  if  in  any  particular  case,  by  means  of  these  laws,  ordi- 
nances, or  usages,  there  were,  on  the  8th  of  February,  1848,  a 
title  in  any  Mexican  citizen,  or  anybody  else,  to  work  mines 
within  the  limits  of  the  territories  ceded  by  force  of  the  treaty 
to  the  United  States — the  hands  of  the  United  States  are  bound 
as  an  honest  nation,  in  the  face  of  the  world,  to  leave  them  un- 
harmed, to  confirm  them. 

They  have  passed  an  act — 3d  of  March,  1851 — with  that 
view.  They  have  constituted  a  tribunal,  supposed  to  be  com- 
petent to  decide  justly  on  all  such  instances.  More  than  that, 
they  have  given  appeal  to  the  District  Oourt,  in  which  they 
have  all  confidence.  Supposing  it  barely  possible  that  the 
District  Oourt  might  not  sati3fe,ctorily  decide  in  all  cases,  they 
have  given  an  appeal  to  the  Supreme  Court  of  the  United 
States;  and  when  they  get  there  the  Supreme  Court  say  that 
such  a  controversy  is  not  to  he  conducted  in  any  contentious 
spirit,  but  on  large,  elevated  views  of  national  morality ;  "that 
all  snch  contracts  as  were  fairly  binding  on  the  conscience  of 
Mexico  are  to  be  equally  obligatory  on  the  conscience  of  our 
own  Government,     Thank  God!  they  have  a  conscience. 

In  the  language  of  the  Supreme  Court  in  another  case ; 
"  What  will  bind  the  conscience  of  a  King,  therefore,  will 
surely  bind  the  conscience  of  nations."  The  conscience  of  the 
King  was  bound  when  Mexico  was  a  kingdom.  The  conscience 
of  the  dictator  was  bound,  when  Paredes  was  dictator.  The 
conscience  of  Mexico,  as  a  Republic,  was  bound,  when,  on  the 
8th  of  February,  1848,  she  ceded  the  territory  which  included 
this  mine,  to  the  United  States.  Good  faith  and  good  name, 
honor  and  justice,  alike  demand  that  the  United  States  should 
be  glad,  aye,  take  an  honest  pride,  through  their  judiciary,  in 
securing  by  every  means  which  they  could  procure  for  the 
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purpose  of  accomplishing  tlie  object,  nil  sacli  titles  antecedent, 
and  making  them,  against  the  United  Stales,  as  effective  and 
good  to  every  extent  as  they  woald  have  been  good  against 
Mexico. 

Mb.  Randolph — I  simply  wish  to  observe  to  Mr,  Johnson, 
to  save  the  trouble  of  replying  to  that  point,  that  I  am  not  par- 
ticularly aware  at  this  moment  of  the  positions  Mr.  Commia- 
sioner  Thompson  has  taken  on  this  argument  that  mines  duly 
acquired  were  not  property,  nor  their  possessors  but  tenants  at 
■will.  My  views  on  that  subject  are  those  of  Chief  Justice 
Taney,  who  says :  "  And  whether  there  be  any  mines  on  this 
land,  and  if  there  be  any,  what  are  the  rights  of  the  sover- 
eignty in  them  V  are  questions  which  must  be  decided  in  another 
form  of  proceeding,  and  are  not  subjected  to  the  jurisdiction  of 
the  Commissioners  or  the  Court,  by  the  Act  of  1851,"  That 
was  my  position. 

Mb.  Johnson— I  understand  that.     I  will  refer  to  it  here- 


[The  Court  took  a  recess.] 


Mr.  Johnson— It  is  objected,  may  it  please  the  Court,  that 
the  construction  for  which  we  insist,  of  the  Act  of  March  3d, 
1851,  is  erroneous,  because  of  the  provision  in  the  same  act  for 
the  issuing  of  a  patent  to  a  claimant  whose  claim  might  be  con- 
firmed. And  my  brother  upon  the  other  side  seems  to  sup- 
pose that  there  is  in  that  provision  a  cigar  indication  of  the  pur- 
pose of  Congress  to  exclude  from  the  operation  of  that  act  a 
title  of  this  description.  Now,  I  have  two  answers  to  make  to 
that:  I<\rst,  that  all  that  that  section  in  the  act  provides,  is 
that  upon  the  claims  being  confirmed,  a  patent  shall  issue.  He 
assumes  that  it  is  to  issue  in  the  ordinary  form,  because  there 
is  no  provision  under  the  laws  of  the  United  States,  passed  ante- 
cedently to  the  Act  of  185 1,  for  the  issuing  of  any  other  kind  of 
patent ;  and  as  the  patent  in  an  ordinary  form,  conveys,  it  is 
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claimed,  the  fee  simple  in  the  land,  it  never  conld  have  been 
tended  by  thia  act— which  provides  for  a  patent — that  a  mining 
title  should  be  confirmed,  because  a  patent  of  that  descripti 
would  give  more  than  is  necessary  for  the  security  of  a  mini 
title. 

Now,  it  must  be  very  clear  that  the  treaty  covers  a  title  of 
the  miner  in  his  discovery.  If  we  are  right  as  to  this  property 
title  claimed  to  mines,  you  are  to  construe  the  Act  of  1851,  so 
as  to  make  it  embrace  this  case  as  well  as  every  other  case  in- 
volving claims  to  real  estate.  And  when  the  sections  of  the 
act  which  precede  the  particular  section  upon  which  my  brother 
relies,  construed  by  themselves,  would  cover  a  mining  title,  as 
well  as  any  other  title,  when  you  come  to  consider  the  meaning 
of  the  subsequent  section  in  relation  to  a  patent,  which  upon 
its  face  does  not  provide  that  it  ia  to  give  a  fee  simple,  but 
merely  directs  that  a  patent  shall  issue  to  the  claimant,  yon  are 
then  to  say  that  secures  only  such  a  title  in  lands  as  has  been 
confirmed  to  the  claimant,  whether  it  be  allodial,  fee  simple  or 
conditional, 

Th.^  other  answer  to  that,  is  this:  The  Court  have  nothing 
to  do  with  the  execution  of  that  provision  stated,  which 
relates  to  the  issuing  of  a  patent;  nothing  whatever.  Your 
duty  is  devolved  upon  you  by  force  of  the  eighth  sec- 
tion. That  duty  is,  that  upon  any  claimant  presenting  to  you 
a  title,  derived  from  Mexico,  to  any  interest — as  we  con- 
strue, to  any  land  embraced  within  the  treaty  of  cession, — you 
are  to  confirm  it.  If  the  Legislature  of  the  nation,  in  that  par- 
ticular act,  have  not  provided  a  means  by  which  some  other 
documentary  voucher  of  that  title  is  to  be  issued,  as  a  patent 
for  example,  they  will  provide  for  it  hereafter ;  and  the  claim- 
ant will  stand  upon  the  title  which  he  will  have  by  force  of 
your  confirmation,  your  decree.  Nothing  can  be  plainer  than 
that.  And  if  we  are  right  in  the  construction  we  give  when 
we  claim  that  the  act  before  you  covers  this  description  of  pro- 
perty, then  it  is  perfectly  evident  that,  if  Congress  have  not 
provided  a  mode  by  which  that  title,  when  confirmed,  is  to  be  evi- 
denced by  some  documentary  evidence  in  Washington,  it  will 
be  the  duty  of  Congress  hereafter  to  provide  such  a  voucher. 
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We  say,  in  behalf  of  the  claimant,  that,  whether  such  a  voucher 
can  be  issued  now  or  not,  under  that  law,  to  give  us  such  evi- 
dence of  that  title,  we  are  satisfied  to  stand  upon  your  Honors' 
confirmation  of  the  title  under  the  very  words  of  the  act  giving 
you  that  authority  to  act  upon  and  to  confirm  the  title  if  you 
think  it  a  legitimate  one. 

My  brother  upon  the  other  side,  now  and  before,  aud  the 
dissenting  Commissioner,  seem  to  suppose  that  there  was  to  be 
found  in  the  decision  of  Chief  Justice  Taney,  in  the  case  of 
Fremont,  a  clear  indication  that  in  the  judgment  of  that  Court, 
mines  are  not  involved.  That,  I  submit  to  the  Court,  with 
sincere  respect  for  the  judgment  of  the  counsel  as  well  as  the 
difisenting  Commissioner,  is  an  entire  misapprehension  of  that 
part  of  the  opinion  of  the  Chief  Justice.  The  case  before  the 
Court  was  one  involving  simply  the  right  to  the  land ;  that  is 
all.  A  grant  had  been  made  to  Alvarado,  and  of  that  grant 
Colonel  Fremont  had  become  the  assignee.  His  claim  was  re- 
jected by  the  District  Judge,  for  reasons  of  very  great  weight. 
They  were  reasons  supposed  to  be  entirely  destructive  of  the 
title,  fatal  to  the  title,  in  the  judgment  of  the  several  Judges  of 
the  Supreme  Court  of  the  United  States.  The  Chief  Justice 
took  a  different  view.  Amongst  other  objections,  an  objection 
urged  by  the  District  Judge,  in  his  opinion  below,  to  the  con- 
firmation of  that  title,  and  taken  by  Mr.  Attorney  General 
Cuahing  in  the  Supreme  Court — was  this;  That  in  Mexico 
there  existed  at  the  time  of  the  cession  to  the  United  States,  a 
right  to  the  mines  within  the  land  granted  to  Alvarado ;  and 
consequently  that  if  a  patent  issued— as  it  was  to  issue,  in  the 
event  of  Alvarado's  title  being  confirmed  to  Colonel  Fremont 
as  the  assignee  of  that  title — as  there  was  no  distinction  in  the 
United  States  between  the  land  itself,  strictly  speaking,  and 
the  mine.  Colonel  Fremont  as  the  assignee  of  Alvarado, 
woald  obtain  more  than  Alvarado  could  have  obtained,  or 
Colonel  Fremont  could  have  obtained  as  that  assignee,  under 
Alvarado's  grant  from  Mexico. 

The  grantee  of  the  land  holds  an  interest  in  the  land  simply 
as  such,  for  agricultural  purposes.  If  there  is  found  in  this 
land  included  in  the  grant,  minerals,  those  minerals  belong 
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to  the  Government ;  not  by  force  of  any  contract  between  the 
grantee  and  the  Government,  but  upon  the  ground  that  they 
are  not  under  the  laws  of  Mexico,  transferred  to  the  grantee. 
They  remain  still  in  Mexico,  notwithstanding  her  grant  of  the 
surface.  Well  then,  as  Alvarado,  if  he  had  asked  Mexico  to 
confirm  that  grant,  there  having  been  no  cession  of  the  terri- 
tory to  the  United  States,  would  not  have  obtained  the  mines, 
it  was  impossible  to  confirm  the  grant  by  the  "United  States ; 
since  the  effect  of  that  confirmation  followed  up  by  a  patent  of 
the  United  States,  would  be — there  being  no  distinction  as  was 
alleged,  between  lands  and  mines  in  the  lawa  of  the  United 
States — to  transfer  to  Fremont  as  the  assignee  of  Alvarado,  a 
right  to  the  mines,  which  were  not  transferred  at  all  by  Mexico 
by  lieT  grant  of  the  lands. 

And  there  was,  apparently,  force  in  it.  See  what  is  done, 
may  it  please  your  Honors,  The  question  is  yet  to  be  tried. 
Fremont  is  now  in  possession  on  the  mines,  under  that  con- 
firmation. He  has  got  his  patent.  But  Mexico  did  not  give 
him  the  mines.  That  is  very  certain.  The  grant  from  Mexico 
did  not  give  him  the  mines.  How  does  he  get  them  ?  He 
gets  them,  if  he  is  entitled  to  them  at  all,  by  force  of  his  patent 
from  the  United  States ;  and  as  that  patent  is  issued  simply  to 
confirm  what  Mexico  gave,  it  will  be  a  question  hereajkr, 
whether  those  mines  do  not  still  belong  to  the  United  States 
by  force  of  the  cession  of  the  territory  from  Mexico  to  the 
United  States,  at  a  time  when  Mexico,  as  between  herself  and 
Alvarado  or  all  claiming  under  Alvarado,  was  the  proprietor 
of  the  mines.  That  question  will  come  up,  I  suppose,  to  be 
decided.  I  have  a  very  distinct  impression  as  to  what  the  de- 
cision will  be,  but  it  is  unnecessary  to  mention  it  now. 

Mr.  Chief  Justice  Taney,  speaking  for  the  majority  of  the 
Court  who  coincide  in  this  opinion,  says  (p.  165,  17  Howard) : 

In  relation  to  that  part  of  the  argument  which  disputes  Fre- 
mont's rights,  upon  the  ground  that  his  grant  embraces  mines 
of  gold  and  silver,  it  is  sufficient  to  say  that,  under  the  mining 
laws  of  Spain,  the  discovery  of  a  mine  of  gold  or  silver  did 
not  destroy  the  title  of  the  individual  to  the  land  granted. 
The  only  question  before  the  Court  is  the  validity/  of  the  title,  and 
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whether  there  be  any  mmes  on  this  land,  and  if  there  be  any, 
what  are  the  rights  of  the  sovereignly  in  them,  are  questiona 
which  must  be  decided  in  another  form  of  proceeding,  and  are 
not  subjected  to  the  jurisdiction  of  the  Comimssionera,  or  the 
Court,  by  the  Act  of  1851. 

That  is  to  say,  that  when  a  claimant  presents  himself  before 
the  Commissioners  and  afterwards  before  this  Court,  asking  to 
have  confirmed  to  him  a  title  granting  lands  simply,  you  can- 
not try  the  question,  whether  there  existe  in  anybody  else  by 
title  derived  from  Mexico— whether  that  somebody  else  be  the 
United  States,  or  an  individual  proprietor— a  right  to  the 
mines  as  contradistinguished  from  the  land.  That  is  to  be 
decided  hereafter.  It  is  no  i^ue  involved  in  this  case,  as  be- 
tween the  United  States  and  the  claimant  to  title  under  the 
grant  to  lands ;  because,  whether  there  be  mines  or  be  not 
mines  discovered,  at  the  time  of  the  grant  or  subsequent  to  the 
grant,  is  perfectly  immaterial.  The  question  submitted  to  the 
Court  in  such  a  case  is.  Is  the  grant  of  lands  valid ;  and  upon 
that  question,  I  read  again  the  language  of  Ohief  Justice  Taney, 
in  deciding  it ; 

It  is  sufficient  to  say  that  under  the  mining  laws  of  Spain  a 
discovery  of  a  mine  of  gold  or  silver  did  not  destroy  the  titkot 
the  individual  to  the  land  granted. 

That  is  all  that  they  did,  may  it  please  your  Honors.  They 
went  on  to  confirm  the  grant  of  Alvarado.  "Why  they  made 
it,  .what  were  the  objections  to  the  validity  of  that  grant  in 
other  respects,  how  far  they  bear  on  the  ease— I  shall  have 
occasion  by-and-by  to  examine ;  and  I  refer  to  it  now  to  estab- 
lish what  I  think  is  true,  that  my  brother  on  the  other  side  has 
misapprehended  the  opinion  of  Ohief  Justice  Taney  in  that 
case.  If  there  had  been  title  derived  from  Mexico  by  Castillero 
or  anybody  else  under  the  mining  laws  of  Mexico,  then  that 
title  must  have  been  respected,  because  the  Supreme  Court  say 
in  the  passage  from  which  I  have  read  you  (16th  Howard): 
"By  the  ordinances  of  1783,  in  force,  such  a  title  as  that  was 
property,  alienable,  devisable,  inheritable,  and  responsible  for 
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Why,  this  grant  of  the  Mariposa  region,  including  the  im- 
mense mineral  wealtli  which  has  since  been  discovered,  which 
startles  or  rather  surprises  everybody,  was  not  known  at  the 
time  when  Colonel  Fremont  bought,  not  even  known  to  him- 
self. The  enterprise  which  he  has  exhibited  in  common  with 
almost  all  the  inhabitants  of  California,  has  brought  Nature's 
secret  to  light.  Whether  he  is  to  have  the  benefit  of  that  dis- 
covery which  he  is  now  practically  enjoying  (and  which  I 
trust  he  may  ever  enjoy),  will  depend  upon  what  are  the  laws  ■ 
as  between  the  grantee  of  the  lands  secured  in  his  title  by  force 
of  a  patent  issued  under  the  Act  of  1851,  and  anybody  who 
shall  attempt  to  get  a  title  to  the  mines  by  any  other  proceed- 
ings. The  question,  as  your  Honors  may  have  seen,  if  you  at- 
tended to  it  in  this  bearing,  has  been  met  by  anticipation  of  the 
authorities  at  Washington.  The  Commissioner  of  the  Land 
Office  acted,  of  course,  upon  the  authority  of  the  Executive 
Government  in  the  instructions  which  I  read  to  you  just  now. 
It  is  stated  that,  however  true  it  is  that  the  mining  laws  of 
Mexico,  in  respect  to  mining  titles,  are  to  be  respected  when 
there  is  a  title  derived  under  those  laws  anterior  to  the  ces- 
sion, yet  such  laws  as  are  inconsistent  with  the  existing  policy 
of  the  United  States  as  evinced  by  present  legislation,  are  not 
to  be  regarded.  You  are,  therefore,  not  to  regard  any  de- 
nouncement or  attempted  denouncement,  any  registry  or  at- 
tempted registry  to  procure  a  title  to  the  mines,  as  against  the 
United  States  or  anybody  else  in  contradistinction  to  the  title 
to  the  lands. 

We  give  but  one  title  under  the  laws  of  the  United  States. 
We  grant  but  one  title  in  the  absence  of  particular  legislation 
directing  a  different  kind  of  grant.  The  title  we  give  and  the 
title  we  grant,  without  such  special  legislation,  is  a  title  to  the 
land  and  everything  in  it,  be  it  minerals,  or  be  it  clay,  or  sand, 
or  anything  else  which  constitutes  the  laud. 

So  that  I  think  it  very  clear,  may  it  please  your  Honors, 
that  there  is  nothing  in  that  opinion,  that  part  of  the  opinion — 
if  there  be  anything  anywhere  else  in  the  opinion — which  bears 
on  this  part  of  the  argument,  which  assists  to  the  conclusion  which 
my  brother  on  the  other  side  of  this  case  desires  you  to  come. 
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A  word  or  two  made  in  relation  to  the  validity  of  the  title, 
or  rather  in  relation  to  the  character  of  the  estate  obtained  by 
the  title,  and  I  shall,  have  done  with  this  branch  of  the  argu- 
ment. 

"Why,  so  far  from  ite  not  being  considered  as  property,  it  was 
the  preferred  property  in  the  estimation  of  Mexico.  She  lived 
by  it.  It  was  one  of  Nature's  staples.  It  took  the  place  of 
Amencan  cotton,  tobacco  and  grain.  To  us  the  earth  yields  its 
fruit  which  enters  into  the  immediate  wants  of  man  for  susten- 
ance. It  is  the  instrument,  the  means  of  wealth,  because  it 
produces  money  where  there  is  a  surplus.  But  with  Mexico, 
her  mines  were  valuable  as  being,  so  to  speat,  the  granaries  of 
gold  and  silver ;  and  the  value  of  these  gold  and  silver  miner- 
als was  important  in  the  estimation  of  her  interest  and  her 
glory.  To  promote  both,  and  to  beneficially  develop  the  gold 
and  the  silver,  she  cherished  the  discovery  and  the  working  of 
quicksilver  mines.  Is  it  possible,  may  it  please  your  Honors, 
that  when  that  was  her  policy,  when  her  policy  depended  upon 
individual  enterprise  which  she  had  no  means  of  advantage- 
ously carrying  on  herself,  that  she  would  be  close  or  parsimoni- 
ous in  holding  out  inducements  for  such  discoveries  ?  These 
secrets  of  Nature  were  hid  in  her  mountain  ranges,  stretching 
from  one  end  of  her  territory  to  the  other.  Her  valleys,  her 
rivers  were  supposed  to  be  the  receptacles  of  this  treasure. 
How  are  they  to  be  discovered?  By  individual  enterprise. 
How  is  that  individual  enterprise  to  be  obtained  7  How  is  it 
to  be  promoted  ?  By  holding  out  to  the  individal  engaged  in 
the  work  the  prospect  of  gain.  How  is  that  done,  according 
to  her  laws?  "Make  the  discovery  and  we  pledge  the  honor 
of  the  nation  that,  that  being  done,  if  you  will  observe  certain 
directions,  in  order  to  guard  Mexico  from  any  injury  in  any  of 
her  rights,  or  defeat  in  any  of  her  hopes  for  which  she  desires 
the  discovery  to  be  made,  you  shall  have  for  all  time,  undis- 
turbed as  against  us,  ^rt^erty  in  the  mine,  which  you  can  give 
to  your  children,  appropriate  to  the  payment  of  your  debts,  or 
give  to  anybody  whom  you  choose," 

Well  then,  prima  facie,  we  force  an  acknowledgment  of  our 
claims,  without  the  production  of  any  particular   authority, 
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witliout  going  to  these  ordinances  whicli  my  brethren  on  the 
other  side  have  referred  to  with  so  much  ability,— which 
my  brother  Benjamin,  with  the  aid  of  his  clear  digest,  has 
condensed  in  such  a  manner  that  your  Honors,  I  am  sure,  will 
agree  with  me  in  saying  that  the  whole  law  on  the  subject  of 
mining,  as  far  as  the  questions  in  this  case  render  it  necessary 
to  look  at  it,  are  so  perspicuously  presented  that  it  is  impossible 
to  doubt  that  the  presentation  is  right.  If  you  doubted  that,  you 
have  references  to  the  admitted  authorities  upon  such  matters, 
by  which  you  can  easily  and  fully  test  the  accuracy  of  the  con- 
densed statement.     I  say  that  it  is  unnecessary  to  go  there. 

The  well  known  historical  policy  of  Mexico,  to  be  found  in 
these  archives,  to  be  found  in  general  history,  which  almost 
everybody  sees,  which  everybody  certainly  hears— if  he  has 
heard  anything  or  listened  to  anything  concerning  the  well 
known  policy  of  Mexico,  concerning  her  mineral  wealth — 
leads  irresistibly  to  the  conclusion  that  those  who  assist  her 
in  her  mineral  developments,  could  obtain  under  her  laws  a 
right  to  hold  such  mineral  wealth  to  her  exclusion,  so  far  as 
her  laws  provide  in  the  premises.  So  holding,  it  is  in  the  dis- 
coverer's hands,  profekty. 

Now,  if  the  argument  on  the  other  side  is  sound,  it  would 
practically  lead  to  this  result.  This  whole  title  was  consum- 
mated before  the  possession  of  the  United  States,  and  of  course, 
before  the  conquest.  It  had  gone  through  all  the  forms  of 
Mexican  jurisprudence.  The  whole  Government  of  Mexico, 
and  every  man  and  woman  in  it,  so  to  speak,  recognized  the 
validity  of  the  title.  The  ownership  was  declared.  Now 
$000,000  have  been  expended  in  developing  it.  It  has  carried 
joy  through  the  whole  of  Mexico.  But  the  development  has 
cost  this  enormous  expenditure.  It  has  not  yielded  a  dollar. 
I  am  now  assuming  a  case ;  it  has  not  yielded  a  dollar.  It  is 
about  to  yield.  The  holders  of  the  title  to  it,  which  Mexico 
not  only  never  dreamed  of  questioning,  but  which  she  could 
not  question  without  violating  her  own  honor,  were  just  about 
to  enjoy  the  benefits  of  their  discovery,  of  theu-  disbursements 
to  make  the  discovery  practically  lucrative,  and  beneficial  indi- 
vidually as  well  as  pohtically.     Mexico  then  is  forced  by  the 
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United  States— (bemnse,  in  the  language  of  Mr.  Attorney  Gen- 
eral,  we  made  for  her  a  most  advantageous  trealj— we  only 
got  California,  that's  aU— she  may  thank  her  stars  that  we 
did  not  get  all  of  hei  tenitoty  !)— Meiloo  is  forced  to  come 
forward  and  repudiate  her  promise  and  her  pledge.  The  Uni- 
ted Slates  comes  forward  and  says :  We  know  all  about  it,  the 
archives  at  Washington  communicated  to  us  the  fact  that  the 
mine  was  discovered.  The  value  of  the  mine  was  known,  the 
eipenditures  were  known.  We  know  that  as  against  Mexico 
you  would  have  been  permitted  to  hold  on  to  the  property  and 
the  revenues  until  you  had  recovered  the  amount  of  your  dis- 
bursements, as  long  as  it  remained  a  muTos  of  proht  and  as 
long  as  it  might  lawfully  descend,  in  the  manner  of  other 
property,  to  your  successors ;  but  Mexico  has  ceded  this  prop, 
erly  to  us  by  a  treaty  which  we  say  is  advantageous  to  her; 
and  now  yon  must  get  off  this  property.  We  will  have  the 
benefit  of  your  disbursements — we,  the  United  Slates  of 
America. 

Me.  Peacht,  (interrupting)— It  was  proposed  in  the  Senate 
to  devote  the  proceeds  to  the  building  of  a  Paoiilc  Bailroad. 


Me.  Johnson — It  v 

Mb.  Peachy— That  was  the  proposition. 

Me.  Johksou- Well,  I  didn't  know  that  anybody  in  the 
Senate  had  prvpoted  anything  like  that  1  A  great  many  thmgs 
aie  proposed  in  the  Senate  which  do  not  strike  everybody  as 
the  wisest  plans  in  the  world  1  A  great  many  speeches  are 
made  in  the  Senate,  that  ate  supposed  to  have  some  few  intel- 
lectual defects! 

[Order  was  commanded  in  the  court-room,  many  of  the  au- 
dience manifesting  a  disposition  for  loud  laughter.] 

Me.  Johnson— (continuing)  — "But    let    that  pass!"    Of 
course,  I  don't  mean  to  be  personaL    Present  company  is 
s  excepted. 
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It  was  proposed,  you  say,  that  the  United  States  should  take 
this  mine,  and  with  its  revenues  build  a  railroad  from  here  to 
Texas  I     Why,  what  an  honest  operation  that  would  be  I 

Oaatillero  and  those  who  claim  under  him,  Barron,  Forbes  & 
Co.  (Eustace  Barron  I)  and  others,  were  the  holders  of  the  mine, 
and  we  ought  to  thank  our  stars  that  they  were.  If  Mexico 
had  not  been  aided  by  their  means  the  mine  must  have 
remained  what  the  God  of  Nature  formed  it  in  the  beginning — 
nothing  but  an  \inexplored  vein.  Nobody  could  tell  whether 
valuable  mineral  was  there  or  not,  except  the  Indians  who 
occasionally  ro^/ge  their  faces  with  it ;  in  that  respect  anticipat- 
ing civilization.     (Present  company  alwaya  excepted)  I 

["  Order  "  was  again  commanded  in  Court,] 

Now,  may  it  please  the  Court,  could  the  United  States,  with 
any  propriety,  or,  I  was  about  to  say,  decency,  in  the  case  which 
I  have  supposed,  insist  upon  taking  a  mine  developed  by  means 
of  the  wealth  of  Mexican  citizens,  under  a  treaty  in  which  they 
promised  and  pledged  their  honor  to  observe  all  species  of  pri- 
vate property  derived  from  Mexico ;  knowing  that  by  the  laws 
of  Mexico  themselves,  as  between  the  private  proprietor  and 
Mexico,  this  property  could  not  be  appropriated  to  govern- 
ment use  ?  Why,  what  does  the  treaty  say  ?  It  says  tliat  "  the 
holders  of  property  under  Mexico  shall  have  the  like  guaran- 
tees." I  may  not  use  the  exact  words  of  the  treaty,  but  very 
nearly — "the  like  guarantees  enjoyed  by  citizens  of  the  United 
States." 

What  are,  amongst  others,  the  guarantees  furnished  to  citi- 
zens of  the  United  States  in  reference  to  private  property  ?  It 
shall  not  be  appropriated  for  public  use  without  full  and  ode- 
quale  consideralion  paid  before  the  appropriation.  It  is  a  prin- 
ciple now  of  universal  justice,  recognized  by  every  free  gov- 
ernment in  the  world,  that  private  property  cannot  be  taken  in 
nny  other  way,  and  cannot  be  taken  at  all  except  for  a  public 
purpose  of  a  strictly  legitimate  character.  The  Government 
cannot  take  it  from  one  individual  and  give  it  to  another.  The 
purpose  for  which  it  is  to  be  taken  is  to  he  public.     The  indem- 
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nitj'  to  the  full  extcat  of  the  value  of  the  property  so  taken,  ia 
to  be  paid  by  the  public  to  whose  purpose  the  property  ia  about 
to  be  appropriated. 

Is  it  possible,  then,  may  it  please  your  Honors,  that  when 
they  agree  to  protect,  by  all  the  guarantees  known  to  the  Con- 
stitution of  the  United  States,  private  property  existing  by  title 
derived  from  Mexico,  by  any  kind  of  title  legally  derived  from 
Mexico,  on  or  before  the  2d  of  February,  1848 — to  throw 
around  it  all  the  guarantees  that  belong  to  individual  property 
acquired  here  under  the  laws  of  the  United  States — that  they 
can  take  it  for  any  purpose,  except  a  pubUc  purpose ;  or  that 
they  can  take  it  even  then  without  first  paying  the  entire  value 
of  it  ?  And  your  Honors  would  be  bound  after  such  au  attempt 
was  made  to  issue  an  injunction  to  restrain  the  agents  of  the 
United  States  from  touching  the  property. 

Mb.  Randoli-h— Do  you  apply  that  doctrine  to  Eerreyesa's 
ranch? 

Mr.  Johnson — I  apply  that  rule  of  law  to  any  property  that 
is  to  be  taken  by  the  public  for  a  public  purpose.  I  do  not 
know  that  the  Attorney  General  intends  confiscating  Eerrey- 
esa's ranch,  or  anybody  else's  ranch.     He  lets  them  stand  un- 


All  that  I  know,  and  all  that  I  mean  to  say  in  this  connection 
is,  that  this  is  "property"  under  the  laws  of  Mexico,  and  inas- 
much as  Mexico  recognized  it  ss  property,  and  that  the  territory 
comes  into  the  United  States  incumbered  with  this  interest  as 
property  which,  according  to  the  plighted  faith  of  the  United 
States,  is  to  be  protected  by  the  United  States,  with  all  the 
guarantees  thrown  around  any  description  of  property  by  the 
institutions  of  the  United  States. 

I  leave  the  subject,  may  it  please  your  Honors — that  branch 
of  the  argument. 

I  referred  yesterday,  at  about  the  close  of  the  sitting  of  the 
Court,  to  a  point  of  fact  as  to  the  grant  of  the  two  leagues ; 
and  here  is  the  original  paper  before  the  Court  for  inspection. 

Your  Honors  will  see  in  what  in  Spain  they  call  the  rubric 
to  the  signature — a  private  mark  which,  as  I  am  given  to 
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understand,  is  common  to  all  official  signiitures.  Here  it  is, 
may  it  please  your  Honors — [holding  up  a  paper] — here  is  the 
original.  It  has  a  stamp  at  the  head  of  it,  showing  the  char- 
acter of  the  paper. 

I  have  before  me,  of  the  date  of  the  24th  of  March,  1846, 
another  document,  professing  to  have  been  signed  by  Castillo 
Lanzas,  of  the  authenticity  of  which  there  can  be  no  doubt. 

Now,  your  Honors  will  find,  by  comparing  the  paper  of  the 
one  with  the  other,  that  the  paper  is  identical ;  and,  by  look- 
ing at  one  or  two  other  archives  in  evidence  before  you,  you 
will  find  that  the  paper  used  at  the  time  when  this  grant  was 
made---as  is  proven  not  only  by  this  grant,  for  the  authenticity 
of  this  being  disputed,  we  cannot  rely  upon  that  as  any  evi- 
dence to  prove  all  the  papers  in  the  archives  of  about  the  same 
date — are  identical.  The  paper  used  before  this  time,  that  is, 
the  paper  used  in  the  previous  year,  and  which  was  now  ex- 
hausted, bears  a  different  stamp. 

[Mr,  Johnson  hands  the  papers  to  the  Court.] 

His  Honor,  Mr,  Justice  Hoffman,  in  giving  his  opinion  in 
the  Liraantour  case,  very  properly  relied  upon  the  diiference 
between  the  paper  to  be  found  in  the  archives  at  the  period 
when  the  grant  to  Limantour  professed  to  have  been  made  and 
the  paper  upon  which  those  grants  were  written.  His  Honor 
came  to  the  conclusion — to  which  he  was  almost  forced  to 
come — that  that  fact  of  itself  proved  that  the  titles  produced  by 
Limantour  were  fraudulent,  as  contradistinguished  from  the 
genuine. 

Now,  if  the  argument  is  a  sound  one — and  no  one  can  doubt 
that  it  is  a  sound  one — it  ought  to  operate  both  ways.  If  the 
difference  between  the  paper  in  the  Limantour  case  would  lead 
you  not  only  to  doubt,  bat  to  come  almost  to  the  certain  con- 
clusion, that  Limantour's  grants  were  fraudulent,  the  identity  of 
the  paper  in  the  Lanzas  grant  with  the  paper  used  in  the  ad- 
mitted archives  at  the  date  of  the  Lanzas  grant,  should  be 
equally  conclusive  evidence  to  show  that  the  Lanzas  grant  is 
a  fair  and  honest  grant. 

The  Government  cannot  use  evidence  of  that  sort  merely  for 
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tlie  purpose  of  accomplishing  their  own  ends.  If  they  invoke 
the  archives,  as  they  did  in  that  case,  for  the  purpose  of  prov- 
ing that  the  particular  grant  in  question  was  fraudulent,  char- 
acteiized  in  their  handa  as  evidence  of  fraud,  relying  upon  the 
difference  of  the  paper  when,  in  (that  case,  the  archives  are 
produced  to  tell  a  different  story,  to  indicate  wrong  in  the 
claim  for  title,  it  shocks  all  reason  aud  all  justice ;  it  does  vio- 
lence to  all  Eotions  of  right,  to  insist  that  we  shall  not,  in  this 
case,  argue  the  truth  of  this  title  on  a  like  basis — the  precise 
similarity  of  the  paper  in  the  case  before  ua. 

Bnt,  may  it  please  your  Honors,  there  is  other  confirmatory 
evidence  about  which  there  can  be,  as  1  submit,  no  sort  of 
doubt.  We  have  archives  here.  There  were  local  bureaus, 
local  departments,  acting  under  the  authority  of  Mexico,  here 
in  California.  The  existence  of  these  authorities  became  neces- 
sary in  order  to  enable  Mexico  to  carry  out  her  policy  here. 
Everything  could  not  be  done  in  the  City  of  Mexico.  Local 
power  has  to  be  given.  Who  is  to  be  dealing  with  the  property 
belonging  to  her  in  California?  In  California  there  might  be 
discovered  mines  of  inexhaustible  wealth,  of  immense  import- 
ance to  her  own  prosperity.  Her  laws  required  that  certain 
forms  should  be  gone  through  with  before  individual  titles 
could  be  secured  in  such  mines,  for  her  protection  as  well  as 
for  the  protection  of  the  grantee.  She  has  two  things  in  view: 
first,  to  encourage  the  discovery  of  mines;  secondly,  to  protect 
lier  own  interests  therein.  In  order  to  do  both,  she  must  have 
in  the  locality  where  the  property  may  be  discovered,  authori- 
ties'to  superintend  the  execution  of  her  laws,  so  as  efiectually 
to  promote  the  object  of  securing  herself  as  well  aa  of  securing 
to  the  discoverer  the  benefit  of  his  discovery.  She  had  "AL- 
CALDES."    She  had  no  other  judicial  officials  here  at  the  time. 

We  maintain,  whether  correctly  or  not,  your  Honor's  will 
decide,  that  at  that  time — because  there  was  no  other  local  au- 
thority holding  a  judicial  power  competent  to  carry  out  the 
mining  laws  so  as  to  secure  to  the  discoverer  his  mining  title — 
the  AkaMe  possessed  that  authority. 

I  assume  now,  in  passing,  that  in  that  argument  we  are 
wrong.     That  makes  no  difference  in  the  view  in  which  I  am 
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now  bringing  the  matter  before  the  Court.  Everybody  sup- 
posed he  had,  or  at  least  there  was  nobody  who  had  that 
power,  unless  he  had  it.  Now,  we  show  that  Castillero  pro- 
ceeded before  that  Alcalde  with  all  these  titles,  so  far  as  it  was 
necessary  to  have  in  the  archives  here  the  evidence  of  their 
existence.  Those  are  all  proved  by  the  production  of  the 
archives.     Are  they  so  proved  ? 

Here  we  have,  may  it  please  the  Court,  the  original  papers, 
proved  by  witnesses,  as  I  will  show  you  in  a  few  moments. 
Now,Iassumethistobean  original  [holding  up  a  paper,]  There 
is  between  the  fourth  and  third  lines,  at  the  close  of  the  paper, 
an  interlineation,  running  the  whole  width  of  the  paper,  coin- 
ciding in  length  with  the  lines  of  the  paper.  Who  put  it  there? 
Who  put  it  there  ?  We  say,  Castillero.  When  V  Whilst  he 
was  here.  When  was  that  ?  In  1846 ;  on  or  before  the  4th  of 
April,  1846.  Why?  We  say  that  it  must  have  been  before 
the  4th  of  April,  1846 ;  becauBe,  on  that  day.  he  went  away 
and  has  never  returned.  The  proof  is,  that  this  paper  remained 
in  the  archives  from  the  time  it  was  there  deposited  until  it 
was  produced  here. 

Now,  we  say  that  this  is  Oastillero's  handwriting.  Is  it  ? 
My  brother  Randolph  says,  that  with  all  the  respect  he  enter- 
tains for  the  judgment  of  Mr,  HopkinSj  he  must  deny  the  as- 
sertion that  this  is  Oastillero's  handwriting.  Now,  as  far  as 
my  brother  Kandolph  recollects,  this  handwriting  is  proved  to 
be  Oastillero's  only  by  the  testimony  of  Mr.  Hopkins,  who 
says  that  he  believes  it  to  be  the  handwriting  of  the  said  Castil- 
lero. Mr.  Hopkins  thinks  ao:  he  believes  it.  Well,  that 
proves  notJiing,  except  Mr,  Hopkins'  opinion.  He  never  saw 
Castillero  write.  He  judges  from  a  comparison  of  signatures 
of  the  same  description,  and  of  writings  which  he  understands 
to  be  the  writings  of  Castillero.  Comparing  what  he  presumes 
to  be  the  real  writing  of  Castillero  with  this  interlineation,  he 
is  brought  to  the  belief  that  that  interlineation  is  in  the  hand- 
writing of  Castillero. 

But  that  is  not  all :  my  brother  had  forgotten  that  there  was 
other  evidence.  Turn  to  page  8069  of  the  Transcript.  Hop- 
kins, in  his  certificate  dated  Sept,  27th,  1860,  says : 
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And  that  I  think  the  first  page  of  said  document  is  m  the 
handwriting  of  Andres  Castillero ;  and  that  the  following  in- 
terlined words,  to  wit— 

I  won't  read  the  Spanish  that  follows,  for  fear  of  shocking 
the  elaasioal  ears  of  some  of  my  friends,  who  fanej  that  they  are 
particularly  classical,  so  far  as  the  Spanish  is  concerned.  Mr. 
Hopkins  quotes  the  Spanish,  And  what  follows  in  this  certifi- 
cate ? 

. — Found  on  the  second  page  of  said  document,  between  the 
sixth  and  seventh  lines,  counting  from  the  bottom  of  the  page, 
I  think  are  also  in  the  handwriting  of  said  Andres  Castillero. 

Now,  if  yon  will  turn  to  pages  30i2,  3043,  you  will  find  this 
stipulation,  to  which  Mr.  Eandolph  affixed  his  signature.  It 
is  dated  the  1st  of  October,  1860.  It  was  filed  on  the  4th  of 
October. 

"  It  is  further  stipulated  and  agreed  that  M.  G.  Vallejo  will 
prove  the  handwriting  of,  and  the  signature  to  Exhibit  Castillero 
No.  5."  This  is  a  letter  from  Andres  Castillero  to  Alexander 
Forbes,  dated  January  14th,  1847.  But  this  is  not  all.  I  am 
now  dealing  with  the  interlineations  on  this  document  which 
is  marked  "  Exhibit  J.  Y.  No.  1,  W.  H.  C,"  and  the  question 
who  wrote  them.  The  stipulation  goes  on  : — "  And  it  is  fur- 
ther stipulated  that  General  M.  G.  Vallejo  will  prove  the  hand- 
writmg  of  Castillero  in  the  parts  of  Exhibit  J.  Y.  No.  1,  W. 
H.  C,  which,  in  the  written  statement  of  E.  C.  Hopkins,  he 
says  he  helieves  toiein  the  handwriUng  of  said  Castillero.'" 

Brother  Randolph  did  not  give  any  intimation  at  that  time 
that  he  would  not  consider  that  to  be  true  which  was  proven 
by  General  Vallejo. 

Mr.  Eandolph — That  is  another  matter. 

Me.  Johnson — We  told  you  at  the  time  what  we  intended 
to  prove.  You  were  weak  enough  to  sign  this  stipulation  and 
we  take  the  advantage  of  it.  Of  course  the  United  States  can 
say  that  our  witness  is  not  to  be  believed.  But  here  is  the  agree- 
ment. We  might  have  called  up  and  examined  General 
Vallejo. 
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Ma.  Randolph — I  would  not  have  cross-esamined  him. 

Mr.  Johnson— I  think  that  that  is  doubtful. 

Mr,  Eandolph— I  can  refer  you  to  a  number  of 
whom  I  did  not  cross- 


Mr.  Johnson — That  is  better.  You  are  obliged  then  to 
come  to  the  cocclusion  that  the  proof  was  so  strong  that  you 
could  not  contradict  it  or  explain  it,  or,  by  any  sort  of  hocus- 
pocus,  get  clear  of  it. 

Mr.  Eandolph — Or  get  over  or  under  it  ? 

Mb.  Johnson — Yes  ;  and  all  that  sort  of  thing  I  When  I 
have  a  great  many  things  to  say  and  little  time  to  say  them  in, 
I  bundle  them  all  up  in — "  and  all  that  sort  of  thing,"  I  don't 
think  that  it  was  altogether  right  to  eotrap  my  brother  Ran- 
dolph in  this  way ;  I  don't  wonder  that  he  is  disposed  to  make 
some  complaint  I 

Now  a  word  or  two  on  another  point. 

These  papers  are  all  true.  All  that  we  say,  is  true.  The 
mine  was  discovered.  The  mine  was  registered.  It  was  reg- 
istered for  the  purpose  of  securing  the  title.  It  has  been  sold ; 
and  the  purchasers  have  bought  and  sold  shares  in  it,  upon  the 
faith  of  that  title.  That  which  they  have  seen  they  believe. 
What  have  they  seen?  What  do  they  know  occurred  before 
the  2d  of  February,  1848  ?  It  is  discovered,  denounced,  regis- 
tered, and  efforts  were  made  in  Mexico  to  secure  a  title.  Dis- 
bursements are  made  in  Mexico  on  the  faith  of  that  title, 
What  does  the  United  States  do  ?  We  are  now  in  a  Court  of 
Equity,  in  which  the  principles  of  equity  are  to  govern.  What 
does  the  United  States  know? 

Communications  made  by  Mr,  Larkin,  an  officer  of  the  Uni- 
ted States,  to  Washington,  tell  that  Government  that  Gastillero 
is  in  possession  of  this  mine  before  the  United  States  dreamed 
of  acquiring  California  by  conquest !  I  say,  the  proper  repre- 
sentative of  the  United  States  here,  in  California,  long  before 
the  treaty  of  the  2d  of  February,  1848,  by  which  we  acquired 
this"  country,  in  hia  official  commEnieations,  on  file  in  Wash- 
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ington,  at  the  date  of  that  treaty  and  long  before,  had  informed 
our  Government  that  Oo'StiUero  was  working  this  mine  as  its  own^, 
that  he  claimed  to  be  lis  owner,  that  he  had  acquired  a  right,  inter- 
est or  iith  to  it  under  the  mining  ordinances  under  the  laws  of  Mex- 
ico, just  as  any  one  else  acquired  a  right  or  title  to  a  mine  anywhere 
else  in  Mexican  ten-itory ;  and,  Tnoreover,  that  this  mine  was  of 
almost  incalculable  value. 

Did  Mexico  interfere  with  bis  working,  or  deny  his  claim  of 
ownership  to  this  mine  between  the  time  of  its  discovery  and 
the  date  of  the  treaty  ?  Oh,  no ;  that  Grovernment  not  only 
recognized  and  confirmed  his  claim  of  ownership,  but  also  did 
everything  in  its  power  to  encourage  and  facilitate  his  working 
this  mine,  jind  what  does  the  United  States  now  say  with 
respect  to  such  mining  rights  acquired  prior  to  that  treaty  in 
Kew  Mexico?  Our  Government  says,  through  its  Commis- 
sioner of  the  General  Land  Office :  "  I  do  not  interfere  with  min- 
ing titles  acquired  prior  to  the  acquisition  of  the  country ;  U-iey 
are  beyond  the  power  of  the  United  States;  I  only  interfere 
with  those  who  attempt  to  get  mines  in  the  ceded  territory  un- 
der and  by  virtue  of  Mexican  laws  now  no  longer  in  force 
there,  and  contrary. to  the  laws  of  the  United  States!" 

But,  it  is  said,  although  Castillero  may  have  bad  a  title  in 
point  oi/aci,  he  knew,  or  ought  to  have  known,  that  he  had 
no  fully  vested  title  in  point  of  law,  at  the  date  of  the  treaty; 
and  that  although  the  United  States  knew  at  the  date  of  the 
treaty  that  he  had  a  claim  or  pretended  title  to  this  mine,  they 
knew  or  believed  that  that  title  was  not  a  complete  legal  title. 
Is  that  to  defeat  the  claim  ? 

Your  Honor,  Judge  Hoffman,  in  commenting  upon  a  decis- 
ion of  the  Supreme  Court,  lays  it  down  as  a  principle  of  law, 
too  clear  to  be  disputed,  that  where  anything  has  occurred  be- 
fore the  cession,  before  the  conquest,  constituting  an  equity  as 
against  tbe  Mexican  Eepublic,  it  creates,  as  against  the  United 
States,  an  inchoate  title  which  is  to  be  confirmed  by  his  Court 
under  the  provisions  of  the  Act  of  1851,  because  he  is  directed 
to  be  governed  by  the  principles  of  equity  ! 

And  now  the  United  States,  with  the  knowledge  of  our  dis- 
covery of  this  mine,  of  our  working  it,  of  our  claim  of  owner- 
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ship  under  Mexican  laws  and  usages,  'with  the  knowledge  that 
Mexico  permitted  and  encouraged  all  this — as  is  proved  by 
their  own  archives  at  Washington,  proved  by  the  archives  of 
the  State  Department,  whose  special  fanction  it  is  to  negotiato 
treaties — the  Attorney  General,  now,  speaking  in  the  name  of 
the  United  States,  with  a  knowledge  of  that  fact^  wishes  to 
stand, — not  upon  the  treaty  but  upon  words  in  the  prqjet  of 
the  treaty  which  were  stricken  out  by  the  United  States,  or 
upon  the  words  of  the  Mesican  Commissioners  who  negotiated 
that  projet  of  a  treaty,  saying  that  no  grants  had  been  made 
subsequent  to  the  3d  of  May  ! 

It  is  to  be  supposed  that  the  contents  of  these  archives  were 
known  to  the  officers  of  our  Grovernment  who  were  charged 
with  negotiating  and  ratifying  that  treaty.  And  with  this 
knowledge,  what  did  they  do  with  respect  to  this  tenth  section  ? 
They  struck  it  out,  thereby  saying,  that  if  any  grants  had  been 
made  subsequent  to  the  3d  of  May,  such  grants  were  to  be  put 
upon  the  same  footing  as  if  no  such  assertion  had  been  made 
by  these  Mexican  Commissioners.  What  faith  did  they  put  in 
the  assertions  of  these  Mexican  Commissioners?  Did  Uiey 
attempt  to  limit  the  honor  and  good  faith  of  the  United  States 
towards  private  persons  by  any  stipulations  based  on  these  as- 
sertions ?  And  Mr.  Marcy  and  Mr.  Cass,  have  they  attempted 
to  bind  Mexico  by  this  rejected  part  of  i^na  projet  of  the  trea- 
ty? Did  Oiey  attempt  to  hold  Mexico  to  an  account  for  erro- 
neous statements  of  her  Commissioners — statements  which  tliey, 
from  the  evidence  in  their  own  offices,  knew  to  have  been  er- 
roneous ?  They  were  honest  men,  may  it_rplease  the  Court. 
Great  men  were  they ;  and  what  is  still  better,  honest  inen — men 
alive  to  the  honor  of  their  country  I 

Again,  suppose  these  Commissioners  had  stated  what  they 
knew  was  untrue ;  should  their  false  statements  operate  to  de- 
fraud Castillero,  and  those  claiming  under  him,  of  their  rights 
in  this  mine  ?  Why,  there  is  not  a  Court  of  Equity  which,  as 
between  individuals,  would  not  at  once  declare  that  a  party 
standing  in  relation  to  property  of  this  description  in  which 
the  United  States  stand,  according  to  the  evidence  here  offered 
by  the  United  States,  had  no  right  to  interfere  with  Castillero's 
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title,  which  would  not,  by  injunction,  prohibit  such  a  private 
party  from  attempting  to  interfere  with  such  a  title. 

"  Whatever,"  m  the  language  of  Mr.  Justice  Baldwin,  in 
pronouncing  a  decision  in  another  case  in  the  Supreme  Court: 
"whatever,"  in  the  language  of  Mr.  Justice  Hoffman,  in  pro- 
nouncing his  decision  in  several  of  these  land  cases,  "  has  oc- 
curred in  the  ceded  territory  piior  to  the  cession,  binding  the 
conscience  of  the  antecedent  sovereignty,  binds  us." 

God  forbid,  says  Mr.  Justice  Baldwin,  that  the  conscience  of 
the  Eepublic  is  not  as  pure  as  the  conscience  of  a  Monarchy ! 

I  might,  therefore,  as  far  as  the  exigencies  of  this  case  are 
concerned,  surrender  to  the  objections  to  the  legality  of  that 
title, — admit  that  the  whole  proceedings  are  illegal.  Mexico 
had  no  right  to  rely  upon  that,  may  it  please  your  Honors. 
We  went  upon  it,  believing  that  they  were  correct.  Mexico 
told  us  by  her  own  conduct  that  they  were  correct.  The  con- 
duct of  the  Alcalde,  giving  us  judicial  possession,  was  affirmed 
in  all  its  parts.  She  granted  to  us  two  leagues,  congratulated 
her  people  that  the  mine  had  been  discovered  and  was  about 
to  be  developed  by  these  very  men,  and  represented  it  to  the 
Congress  of  Mexico.  It  carried  joy,  as  far  as  such  a  discovery 
could,  to  every  public  man  in  the  State.  She  never  has  at- 
tempted to  forfeit  it. 

And  what  says  the  Supreme  Court  of  the  United  States,  in 
the  case  I  read  your  Honors  yesterday  for  another  ."'purpose? 
(Case  of  Possatt,  21  Howard) : 

The  object  of  this  inquiry  W3,3  not  to  discover  forfeitures  or  to  eh- 
fortx  vigorous  conditions.  The  declared  purpose  was  to  authen- 
ticate titles,  and  to  afford  a  solid  guarantee  to  rights. 

If  Mexico  had  a  conscience,  which  prohibited  her  from  en- 
forcing forfeitures,  it  is  not  the  purpose  of  the  United  States 
to  do  that  which  Mexico  would  have  been  ashamed  to  do  I 

And  yet  that  is  precisely  what  the  United  States  are  now 
attempting  to  do.  What  ia  my  brother's  objection,  amongst 
other  things,  to  the  validity  of  this  title  ?  That  it  is  not  vested. 
It  is  not  a  case  of  forfeiture,  he  says ;  it  is  a  failure  to  fulfill 
the  conditions  by  which  the  title  itself  is  to  vest  originally, 
conditions  precedent.     I  illustrate  it  by  applying  his  argument 
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to  part  of  wbat  has  been  done.  In  order  to  secure  a  fdl  de- 
velopment of  the  mine,  you  say  that  it  really  ia  to  he  worked, 
and  that  the  public  is  to  get  the  benefit  of  it.  It  is  made  the 
duty  of  the  local  officer,  before  he  grants  juridical  possession, 
to  see  that  the  well,  which  the  law  prescribes,  is  of  certain  di- 
mensions in  width  and  depth.  The  width  is  prescribed,  as  is 
the  depth.  Now,  the  argument  of  my  friend  on  the  other  side 
is,  that  that  well  must  first  exist  before  the  title  can  vest. 

Mr.  Eandolph — The  ordinances  say  so. 

Mr.  Johnson— I  will  admit  that,  for  the  sake  of  argument. 
But  what  else  do  they  say  ?  They  say  they  constitute  as  their 
representative  an  officer  to  pass  upon  that  question.  How 
deep  is  it  to  be  ?  So  many  feet,— say  thirty  feet,  and  about  four 
and  a  half  wide.  Who  is  to  pass  upon  that,  as  between  Mexico 
and  the  claimant  ?  Castillero  presents  himself  and  says :  I  have 
awell  thirty  feet  deep,  and  four  and  a  half  feet  wide.  He  takes 
the  Judge— the  umpire  to  pass  upon  it,  as  between  himself  and 
the  Government — and  that  umpire  decides  that  that  well  com- 
plies with  the  ordinances  ;  that  it  is  thirty  feet  deep  and  four 
and  a  half  feet  wide ;  and  he  gives  him  juridical  possession. 
Some  busy,  prying  body  who  wants  to  get  the  mine  there- 
after, after  we  have  gone  into  possession  of  the  property  on 
the  faith  that  we  have  got  the  title,  because  it  has  been  determ- 
ined by  the  proper  officer  that  we  have  complied  with  that 
part  of  the  ordinances,  goes  np  on  that  mountain,  puts  down 
his  measuring  rod,  and  finds  that,  instead  of  being  thirty  feet 
deep,  it  is  twenty-nine  feet  eleven  inches,  and  that  it  falls  short 
one  inch  of  the  width  required.  "What  a  chance  there  is  for  a 
fortune  I  There  is  a  failure  to  dig  out  an  additional  inch  I 
Well,  who  is  to  try  that  ?  Why,  the  man  who  relies  upon  the 
judgment  of  the  Alcalde— Castillero,  for  example,  in  this  case 

will  be  very  apt  to  believe  that  the  Alcalde  has  measured 

that  correctly.  The  question  is  brought  before  your  Honors, 
or  some  other  judiciary.  I  will  imagine  the  present  contest- 
ants to  be  the  men.  Justo  Larios  orLaurencel- (I  don't  want 
to  say  anything  against  Mm  ;  1  am  afraid  it  might  get  to  Mont- 
gomery street     What  I  say  of  kim,  I  wish  to  be  understood 
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as  said  in  a  lohisper) — tries  to  denounce  tlie  mine — to  get  the 
title  to  the  mine ;  and  there  is  a  contest  between  him  and  Cas- 
tillero  as  to  whose  is  the  mine.  Castillero  comes  and  says — 
Why,  it  is  mine ;  I  say  it  is  thirty  feet  deep  and  four  and  a 
half  feet  wide.  The  Alcalde  has  said  so ;  I  acted  on  the  faith 
of  that — on  the  faith  of  the  judgment  of  the  Alcalde.  But, 
your  Honors  say,  that  won't  do.  It  must  depend  on  the  "fact." 
And  then  we  want  a  survey,  and  your  Honors  are  asked  to 
go  to  the  mountain  and  plunge  down  and  see  for  yourselves  if 
an  inch  is  wanting ;  and  just  as  you  discover  the  omission  of 
an  inch,  just  so  will  you  decide  that  the  title  is  in  Castillero  or 
the  man  contesting  it ! 

May  it  please  your  Honors,  the  very  moment  it  is  ascer- 
tained that  the  object  of  the  provision  transferring  the  author- 
ity to  the  Alcalde,  is  to  transfer  it  to  him  as  ajudicial  authority, 
his  judgment  is  conclusive.  It  cannot  be  collaterally  inquired 
into.  How  is  it  to  be  directly  incjuired  into?  If  the  question 
thereafter  arises  as  between  the  denouncer  or  register  and  the 
Government,  and  the  Government  think  it  is  material  that  the 
ordinances  should  be  complied  with  in  reference  to  the  well  to 
the  letter,  why,  they  will  refuse  to  confirm  what  has  been  done. 

But  in  this  case  they  confirm,  provided  you  believe  their 
archives.  They  sanction  the  juridical  possession.  They  make 
the  grant ;  they  approve  the  conduct  of  the  Alcalde ;  and 
their  attention  was  speoifioally  called  to  it  by  Castillero  him- 
self. He  had  been  given  three  thousand  varas.  The  authority 
of  the  Alcalde  to  make  a  grant  to  that  extent  did  not  exist. 
It  was  necessary  therefore  to  get  a  sanction  to  what  had  been 
done  from  the  Government  itself.  That  was  done,  as  we  say, 
so  that  the  action  of  the  Alcalde,  involving  all  the  principles 
in  which  the  legality  of  that  action  is  called  in  question  now, 
was  brought  before  the  Supreme  Government,  passed  upon  by 
the  Supreme  Government,  and  confirmed  by  the  Supreme 
Government.  What  right  has  the  United  States,  who  have 
derived  title  from  Mexico  after  that  confirmation,  to  go  behind 
that  confirmation,  and  hold  that  she  will  not  be  bound — al- 
though she  had  no  right  to  say  anything  upon  it  at  the  time — 
because  she  is  satisfied  that  the  judgment  of  the  Alcalde  upon 
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the  disputed  point,  and  the  judgment  of  the  Supreme  Govern- 
ment of  Mexico,  afterwards,  were  erroneous  ? 

Now,  may  it  please  your  Honors,  I  have  wearied  you  much, 
more  than  I  could  have  wished,  and  I  conclude  this  part  of  the 
argument,  therefore,  with  saying  that,  looking  to  the  evidence, 
as  fur  as  I  have  examined  it,  written  or  oral,  the  mine  was  dis- 
covered; the  mine  was  denounced ;  the  mine  wjos  registered ; 
the  title  to  the  mine  was  granted  by  Mesieo  in  all  the  forma 
of  her  laws,  as  applicable  to  the  grant.    Two  leagues  were  also 


But  there  is,  as  it  is  supposed,  in  the  record  evidence  to  show 
that  all  these  title  papersare  "forged,  fraudulent,  fabricated,  false, 
and  antedated ;  null  and  void,  and  of  no  effect  whatever."  I 
should  like  to  know  who  prepared  that  bill.  I  should  consider 
him  a  professional  curiosity.  I  am  sure  it  was  not  done  here.  A 
gentleman  who  puts  so  many  interrogations  would  not  be  found 
repeating  so  much  as  that  bill  does  ! 

Now,  I  have  a  word  or  two  to  say  in  relation  to  the  fraud 
supposed  to  be  established  by  these  letters. 

Who  is  the  man  that  brings  it  forth  to  the  light  of  day?  Jas. 
Alexander  Forbes.  Who  is  he?  Who  would  believe  himf 
Not  I,  says  my  friend  Mr.  Eandolph. 

Mr.  EASDOLfH^Not  his  own  statement. 

Me.  Johnson — Not  his  own  statement  I  Much  more  likely 
to  believe  it  was  untrue  because  he  said  it!  Well,  he  (Kan- 
dolph)  surrenders  him  to  our  mercy  ;  and  he  has  received  it. 
I  do  not  propose  to  extend  it  any  further.  He  is  not  to  be  be- 
lieved. So  much  I  suppose  I  can  say  on  the  authority  of  the 
counse!  for  the  United  States.  Nothing,  therefore,  is  to  be 
credited  at  all,  as  bearing  upon  the  question  which  I  am  now 
to  discuss,  but  his  letters,  and  the  letters  produced  by  him, 
coming  from  Alex.  Forbes,  Barron,  Forbes  &,  Co.,  or  WilUam 
IForbes. 

Now,  what  is  the  question?  Are  the  title  papers  upon 
which  we  rely  now,  and  upon  which  we  originally  relied, 
"  false,  forged,  fabricated  and  antedated  ?"  How  many  frauds 
Were  contemplated  by  James  Alex.  Forbes — how  the  proposi- 
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tion  to  perpetrate  them  was  listened  to  by  anybody  connected 
with  the  nine— is  perfectly  immaterial  to  the  question  before 
your  Honoia,  except  so  far  as  that  fact  bears  on  the  integnty 
of  the  papers  upon  which  we  rely. 

I  might  as  well  state  the  law  before  I  proceed  to  the  facta. 
I  have  not  the  original  case  before  me,  but  it  is  to  be  found 
in  tth  Peters,  pp.  295-310.  Mr.  Justice  Baldwin,  giving  the 
opinion  of  the  Court  in  the  case  of  United  States  vs.  Arpe- 
dondo  (6  Peters,  page  716),  declares  them  to  be  incontrovertible, 
and  repeats  them  at  length : 

First.  That  actual  fraud  is  not  to  be  presumed,  but  ought  to 
be  proved  by  the  party  who  alleges  it.  ,.  ^  , 

Secmd.  If  the  motive  and  design  of  an  act  may  be  traced  to 
an  honest  and  legitimate  soui^  equally  as  to  a  corrupt  one,  the 
former  ought  to  be  preferred.  This  is  but  a  corollary  to  the 
preceding  principle.  j    ,.     ij 

Third  If  the  person  against  whom  fraud  is  alleged  should 
be  proved  to  have  been  guilty  of  it  in  any  number  of  inatanoea, 
still  if  the  partionlar  act  sought  to  be  avoided  be  not  shown 
to  be  tainted  with  fraud,  it  cannot  be  affected  by  these  other 
frauds,  unless  in  some  way  or  other  it  be  connected  with  or 
form  a  part  of  them. 

Now,  I  refer  your  Honors  to  an  opinion  pronounced  by  the 
Supreme  Court  at  the  last  term— to  be  found  in  22  Howard, 
page  315— in  the  case  of  the  United  States  vs.  Test,  conducted 
by  my  brother  who  is  before  me,  in  behalf  of  the  claimant. 
The  Attorney  General  of  the  United  States  got  it  into  his  head 
that  a  title,  fair  and  valid  as  against  the  United  States  by  title 
derived  from  Mexico,  became  forfeited  to  the  United  States  by 
reason  of  a  fraudulent  attempt  afterwards  to  include  within 
that  title  more  land  than  the  title  itself  embraced.  The  Su- 
preme Court  say  the  fraud  was  proved  beyond  alldoubt;  yet 
they  tell  us  this : 

We  have  only  to  observe  that  the  fraudulent  attempts  to  en- 
large the  grant  were  rmde  ajkr  CaVAmim  had  im  cedtd  to  the 
United  States,  and  though  the  proof  of  it  is  undeniable  and  waa 
an  attempt  to  defraud  the  United  States,  that  cannot  take  avxty 
from  the  wife  and  children  of  West  their  claim  to  tiiemni 
a  made  t>  him  lefore  Oalifomia  had  been  trantfirred  l>y 
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Now  I  proceed,  may  it  please  your  Honors,  to  inquire  if 
there  is  in  tbe  evidence  of  those  letters  anything  to  lead  the 
judgment  to  believe  that  this  title  upon  which  we  stand  was 
forged. 

Let  us  tafee  up  some  of  these  letters. 

The  letters  of  Alexander  Forbes  produced  by  James  Alex. 
Forbes — not  willingly,  for  he  was  terribly  distressed  when  they 
were  produced  against  his  will !— commence  at  page  382  of  the 
Transcript.  I  have  not  time  to  read  all.  The  first  letter  is 
dated  May  11th,  1846,  and  speaks  of  the  mine,  saying: 

If  qnicksilver  mines  of  value  are  discovered,  it  would  be  of 
immense  interest  for  Mexico,  as,  owing  to  the  scarcity  and  high 
price  of  this  article,  the  poorer  silver  mines  of  Mexico  cannot 
be  worked. 

We  will  'pass  over  the  other  letters"'till  we  come  to  those 
which  are  supposed  to  contain  the  evidence  of  fraud.  James 
Alex,  Forbes  says— and  your  Honors  will  find  it  at  page  391 
— that  he  left  at  Tepic  with  Alexander  Forbes,  a  memorandum 
of  the  documents  which  he  thought  ought  to  be  obtained.  He 
says  he  left  that  in  May,  1849. 

What  are  those  documents  ?     {Page  391) : 

Memorandum  of  the  documents  which  Don  Andres  Castillero 
will  have  to  procure  in  Mexico : 

First. — The  full  approbation  and  ratifieationby  the  Supreme 
Government  of  all  the  acts  of  the  Alcalde  of  the  District  of  San 
Jos^,  in  Upper  California,  in  the  possession  given  by  the  said 
officer  o/ihe  Quicksilver  mine  situated  in  his  jurisdiction  to  Don 
Andres  Castillero  in  December,  1846. 

That  admits  the  existence  of  the  original  paper.  He  thought 
that  of  itself  would  not  be  sufficient,  that  there  ought  to  be  ob- 
tained a  false  approbation  and  ratification  of  that  paper  by  the 
Supreme  Government.     What  else  does  he  want  ?— 

Second. — An  absolute  and  unconditional  title  of  two  leagues  of 
land  to  Don  Andres  Castillero,  specifying  the  following  bound- 
aries :  on  the  north  by  the  lands  of  the  rancho  of  San  v  inconte 
and  Los  Oapitancillos  ;  on  the  east,  south  and  west  by  vacant 
lands  or  vacant  highlands. 

Third. — The  dates  of  these  documents  will  have  to  be  ar- 
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ranged  by  Don  Andres ;  the  testimony  of  them  taken  in  due 
form,  and  besides  certified  to  bj  the  American  Minister  to  Mes* 
ico,  and  transmitted  to  California  as  soon  as  possible. 

ISTow  I  pass  by  the  inquiry,  whether  that  memorandum  was 
left  there  or  not.  I  hare  no  idea  that  it  was ;  but  I  admit  it 
was,  for  the  sake  of  argument.  How  does  that  prove  that  those 
papers  we  rely  on  here  were  not  genuine?  He  (J.  A.  Forbes) 
wanted  others ;  why,  you  will  see  by-and-by.  And  he  sug- 
gests what  others  he  did  want.  The  first  was  one  emanating 
from  the  Government  of  Mexico  ifeeZ/"  fully  proving  and  ratify- 
ing what  the  Alcalde  had  done  in  1845.  Well,  he  had  done 
what  the  deDOuncement  and  registry  proves  he  had  done.  He 
had  given  juridical  possession;  be  had  attempted  to  transfer 
to  the  discoverer  of  the  mine  3000  varaa.  What  else  does  he 
want? 

There  had  been,  as  we  say,  a  grant  of  two  leagues  before  the 
date  of  this  memorandum.  What  was  that  grant  upon  its 
iace  ?  To  whom  was  it  directed  1  What  has  been  done  by 
the  party  to  whom  it  is  directed?  It  was  a  grant  of  two 
leagues  ;  directed  to  the  Governor  of  California,  who  was  to 
put  the  grantee  in  possession  of  the  two  leagues.  And  there 
was  an  impression,  that,  standing  by  itself  without  any  action 
on  the  part  of  the  Governor  of  California  delivering  possession 
of  the  two  leagues,  it  conveyed  no  title.  But  there  was  a  place 
where  a  title  could  be  obtained  ;  that  place  was  Mexico.  The 
Supreme  Government,  at  the  date  of  that  grant,  had  the  au- 
thority to  convey.  They  purposed  to  convey.  Their  convey- 
ance was  such  a  form  that  it  did  not  {as  he  thought)  operate  as 
a  conveyance ;  and  now  the  property  having  passed,  or  being 
about  to  pass  into  the  possession  of  the  United  States,  it  cannot 
be  carried  out  as  the  Government  of  Mexico  designed.  What, 
then,  do  I  want,  says  James  Alex,  Forbes.  What  he  wants 
admits  an  antecedent  grant,  as  your  Honors  will  see  on 
criticizing  the  second  clause  of  the  memorandum ; 

An  absolute  and  unconditional  title  of  two  leagues  of  land  to 
Don  Andres  Castillero,  specifying  the  following  boundaries — 

What  "two  leagues  of  land?"    The  two  leagues  of  land 
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contained  in  the  dispatch  of  Castillo  Lanzas,  made  on  the  23d 
of  May,  1846.  That  was  a  grant  in  colonization,  a  conditional 
grant.  That  was  not  an  "  absolute  grant."  It  looked  to  the 
occurrence  of  something  to  be  done  thereafter,  in  order  to  give 
title  to  the  land  granted  to  the  grantee.  "  What  you  must 
have,  must  go  back  and  be  dated  at  the  time  that  supposed 
conditional  grant  was  made.  You  must  get  from  that  Govern- 
ment a  grant  upon  its  face  of  the  two  leagues  now  held  under 
a  form  of  grant.  You  must  get  a  grant,  which  upon  its  face 
shall  tie  absolute  and  unconditional."    That  is  what  he  wanted. 

But  that  is  not  all.  The  criticism  which  I  am  about  to  make 
on  the  letter  I  am  about  to  read,  will  be  equally  applicable  to 
other  letters  with  which  I  will  not  fatigue  the  Court. 

We  produced  the  letter  of  May  5th,  1847 ;  which  your 
Honors  will  find  at  page  842.  Why  we  produced  it  I  will  tell 
you  in  a  moment.  It  is  a  letter  from  James  Alex.  Forbes,  and 
its  authenticity  is  not  doubted.  He  admitted  it  himself.  What 
does  he  say  in  it? 

I  have  done  everything  that  I  possibly  could  do  for  the 
advancement  of  your  views  in  this  undertaking,  and  have 
communicated  to  Mr.  Walkinshaw  all  the  information  relative 
to  the  necessary  measures  that  must  be  taken  in  order  to  pre- 
clude the  possibility  of  suffering  an  intrusion  by  the  Americans, 
or  by  any  other  persons  wiio  may  find  a  pretext  for  litigation, 
and  1  now  lay  before  you  my  views,  thai  you  may  see  the  ne- 
cessity for  i  mmediate  action.  It  is  of  the  most  vital  importance 
to  obtain  from  the  SupremeGovernmentof  Mexico,  a  positive, 
formal,  and  unconditional  grant  of  ike  two  siiios  of  land  co7iceded 
to  D.  Andres  Castilkro — 

When  conceded?  Before  the  date  of  this  letter  of  the  5th  of 
May,  1847.  What  concession  had  been  made?  What  is  the 
date  of  the  eonees-sion  ?  The  concession  made  by  Castillo  Lan- 
zas, dated  23d  of  May,  1846 : 

— "  of  the  two  sitios  of  land  conceded  to  D.  Andres  Castillero, 
according  to  the  decree  appended  to  the  contract" — [which  was  then 
before  him,  and  he  had  evidence  of  it] — "and  also  an  unquali- 
fied ratification  oi  the  juridical  possession  which  VfASgiven  of0ie 
mine  iy  the  local  authorities  of  this  jurisdiction,  including,  if  pos- 
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sible,  the  three  thousand  varas  of  land  given  in  that  possession 
as  a  gratification  to  the  discoverers." 

That  is  precisely  what  the  juridical  possession  attempted 
to  do. 

The  documents  should  be  made  out  in  the  name  of  D.  An- 
dres Castillero  and  Socios.  I  think  that  it  will  not  be  dif&cult 
to  obtain  these  documents,  on  making  known  to  the  Supreme 
Government  that  this  Departmental  Government  is  completely 
"acefalo,"  in  consequence  of  which  the  possession  of  the  twositios 
ordered  to  he  given  by  the  dispatch  of  Senor  Castillo  Lanzas  has 
not  been  obtained,  and  cannot  be  obtained,  nor  even  mentioned 
without  imminent  risk  of  opposition  on  the  part  of  the  Ameri- 
can Government  in  this  Department.  It  is  mdispensable  that 
the  title  and  ratification  of  possession  should  be  of  the  date  of 
the  decree  of  Smor  Lanzas. 

Now,  stopping  there,  is  it  not  palpable  that  he  was  finding 
fault,  suggesting  doubts  as  to  this  title,  not  npon  the  ground 
that  the  title  which  we  now  produce  was  not  fairly  obtained, 
but  because,  although  fairly  obtained,  it  had  not  positively 
passed  title? 

First.  Because  upon  the  face  of  the  Lanzas  grant  the  title 
was  made  to  be  dependent  upon  the  subsequent  delivery  of 
possession,  as  a  condition  precedent  to  the  vesting  of  title. 

Second.  Upon  the  ground  that  the  grant  of  the  Alcalde,  by 
whom  the  juridical  possession  of  3000  varas  was  given  as  a 
gratification  to  the  discoverer,  was  defective  because  of  want 
of  authority  on  the  part  of  the  Alcalde  to  make  any  such  grant. 

Go  to  Mexico !  These  papers  are  genuine.  I  admit  that ; 
nobody  can  doubt  that.  I  have  in  the  contract  of  ratification 
now  before  me,  evidence  of  the  Lanzas  grant.  I  know  it  was 
dated  on  the  23d  of  May,  1846.  I  know  the  Alcalde  had  given 
juridical  possession  in  December,  1845,  I  know  allthat^  But 
such  is  the  condition  of  the  Government  here,  that  won't  do. 
The  Government  here  is  completely  "  acefalo ;"  and  because 
it  is  so,  possession  ia  not  to  be  obtained  of  the  two  leagues  eon- 
ceded  by  the  Castillo  Lanzas  decree,  cannot  be  obtained,  and  it 
will  even  be  dangerous  to  mention  that  there  exists,  in  fact, 
any  such  dispatch.  Go,  therefore,  and  if  you  can,  get  the  Gov- 
ernment to  give  you  instead  a  "  positive,  formal  and  uncondi- 
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tional  grant"  of  tbe  two  sitios.  Also,  if  you  can,  get  anunqual- 
ified  ratification  of  the  juridical  possession  which  was  given  of 
the  mine  and  the  3000  varas  aa  a  gratification  to  the  discoverer. 

Then  he  suggests  what  will  be  necessary  to  secure  the  titles. 
And  he  goes  on  further : 

With  respect  to  the  ratification  of  the  contract  between  your- 
self and  Mr.  Macnamara,  for  the  habilitacion  of  the  mine,  as 
promised  by  Don  Andres  Castillero,  I,  as  attorney  or  procura- 
tor of  the  two  Roblea,  send  that  document,  in  which  I  ratify 
(in  their  name)  the  contract,  and  make  allusion  to  the  privileges 
conceded  by  the  Mexican  G-overnment  to  the  owners  of  quick- 
silver mines ;  for,  in  lieu  of  those  privileges,  it  was  expressly 
stipulated  by  Don  Andres  Castillero  and  his  soeios,  that  they 
should  all  participate  in  the  two  sitios  of  land  to  be  asked  of  the 
Departmental  Government. 

Now  come  to  the  nest  letter ;  to  be  found  at  page  844.  This 
is  dated  October  28th,  1849  : 

I  have  been  detained  here  until  the  present  moment,  occu- 
pied in  carrying  out  the  arrangements  explained  to  B.,  P.  k,  Co., 
m  my  letters  to  them  of  yesterday's  date,  and  to  which  I  beg 
to  refer  you.  My  reasons  for  purchasing  the  land  of  that  part 
of  the  farm  of  the  Berreyesas  which  I  pointed  out  (to  Mr. 
Alexander  Forbes  and  yourself)  on  the  map  of  Kew  Almaden, 
are :  First.  Because  I  fear  the  destruction  of  some  important 
papers  of  the  original  registry  of  the  mine,  and  which  I  believe 
will  be  effected,  or,  that  on  those  very  documents  of  registry  a 
question  will  arise  as  to  the  legality  or  the  possession ;  Second. 
Because  no  posterior  grant  of  the  Government  could  authorize 
the  occupation  of  the  land  of  the  Berreyesas,  on  which  the 
mine  is  declared  to  be  situated  in   the  original  espediente  of 


Then  he  admits  the  original  espediente  of  registry  / 

Third,  Because  I  am  convinced  that  Walkinshaw  and  his 
party  have  endeavored  to  make  the  purchase  of  the  land,  fear- 
ing that  the  denunciation  will  prove  fruitless,  in  all  of  which 
cases  they  will  come  forward  as  the  owners  of  the  land  com- 
prising the  mine  and  hacienda.  Therefore,  it  is  of  great  risk 
for  me  to  disregard  the  claims  of  the  Berreyesas,  and  to  set  up 
a  dispute  upon  boundaries,  when  I  am  uncertain  as  to  the  pro- 
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duction  of  the  documents  held  by  WalkiasLaw,  and  oftlie 
validity  (in  the  accursed  Courts  of  this  country)  of  the  original 
registry  of  the  mine. 

He  meant  State  CourtSj  I  suppose. 

Mb.  Randolph — He  meant  the  "  accursed  Courts"  of  1849. 

Mr.  Johnson — It  applies  as  much  now,  as  then,  I  suppose  1 
Now  to  page  846. 

I  now  desire  to  call  your  attention  to  the  following  important 
matter.  In  order  to  secure  the  possession  of  (he  land  which  was 
granted  to  GastUkro  and  Ms  associates  upon  the  mining  possession 
of  Mw  Almadm,  you  must  bear  in  mind  that  that  document  vi as 
not  recorded  in  this  country,  but  that  it  remains  in  the  hands 
of  Walkinshaw ;  that  in  al!  probability  it  will  be  destroyed,  if 
it  has  not  been  destroyed  already.  That  in  view  of  these  facts, 
and  the  deep  plans  laid  by  "Walkinshaw,  it  behooves  you  to 
obtain  from  the  Supreme  Government  of  Mexico,  the  full  and 
positive  grant  of  the  two  sitios  of  land  upon  the  mine  of  New  Al 
madm,  under  the  date  of  the  order  to  Oastillero  from  Oasiillo 
Lanzas,  bearing  in  mind  that  this  grant  must  express  the  entire 
approbation  of  the  Supreme  Government  of  the  concessions 
made  hy  the  heal  authorities,  or  Alcaldes,  of  the  District  of  San 
Jos^,  of  the  original  grant  or  registration  of  the  mine. 

I  have  not  time  nor  strength  to  give  all  these  letters.  There 
are  various  other  letters  which  bear  the  same  interpretation,  and 
nothing  else. 

My  friend,  Mr.  Eandolph,  suggested  the  other  day  that  the 
letter,  to  which  I  am  about  to  advert  now,  could  not  have  been 
produced  in  conseciuence  of  what  was  made  known  to  Forbes ; 
because  a  copy  of  that  letter  is  proven  to  have  been  in  the 
possession  of  Mr.  William  E.  Barron  about  the  1st  of  July. 
Now  the  facts  are  these.  Forbes  is  examined  first  on  the  14th, 
and  consecutively  to  the  19th  of  December,  1857,  (page  433  to 
490).  At  that  examination  he  said  over  and  over  again,  that 
he  had  no  knowledge  of  a  grant  from  Castillo  Lanzas,  nor  of 
the  other  papers  on  which  we  rely.  Hia  object  was  to  show 
that  the  very  grant  on  which  we  are  relying  now,  came  into 
existence  afterwards ;  that  it  was  "  false,  fraudulent,  forged  and 
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fabricated."  My  brother,  yfho  conducted  tlie  cross- ex  ami  nation 
on  the  part  of  the  claimant,  produced  this  letter  at  the  exam- 
ination, and  asked  him  if  it  was  a  genuine  letter — one  written 
by  himself  on  the  14th  of  July,  1847.  And  that  letter  on  its 
face  deals  with  the  grant  of  the  23d  of  May,  1846,  (Castillo 
Lanaaa  grant) ;  admits  it.  On  page  541,  you  will^find  that  let- 
ter.    Let  me  read  a  word  or  two  from  it ; 

I  have  the  pleasure  to  communicate  to  you,  that  up  to  the 
present  time  nothing  has  occurred  to  affect  the  quiet  occupation 
of  the  mine  of  Almaden.  *■»**!  ^as  presented  yes- 
terday with  a  splendid  specimen  of  quicksilver  ore,  from  a  spot 
within  or  near  the  limits  of  the  two  leagues  conceded  to  Chstillero 
and  socios.  *  *  I  immediately  had  an  interview  with  the  dis- 
coverers, and  informed  them  that  if  any  such  vein  did  in  reality 
exist  without  the  limits  of  the  tioo  leagues,  and  documents  would 
be  manifested  of  the  denunciation,  I  was  ready  to  enter  into  a 
contract  in  the  name  of  the  company  of  Almaden  for  working 
the  vein,  but  that  I  could  not  permit  any  claim  or  operation 
to  be  entered  upon,  until  the  land  should  be  measured. 

That  is  to  say,  until  the  two  leagues  should  be  measured.  So 
that  in  this  letter  be  made  the  admission  that,  on  the  14th  of 
July,  1847,  he  knew  there  was  a  grant  of  two  leagues  of  land 
made  to  Castillero  and  socios,  which  is  the  Lanzas  grant.  He 
was  called  up,  and  that  letter  was  presented  to  him,  and  he 
tried  to  get  clear  of  the  discovery.  He  said,  on  the  original 
examinations  all  he  intended  to  say  was,  that  ho  had  not  seen 
the  original  papers  ;  that  he  never  meant  to  deny  that  he  had 
seen  copies  of  the  grant!  A  very  intelligent  and  acute  man, 
as  evidenced  from  his  examination  I 

We  called  him  again  on  the  30th  of  July,  1858.  The  exam- 
ination will  be  found  on  page  837.  We  produced  to  him  other 
letters;  one  dated  May  5,  1847.  And  that  letter  of  the  5th 
of  May,  1847,  was  not  more  fatal  to  the  truth  of  his  testimony 
as  given  on  the  original  direct  examination,  than  was  the  letter 
of  the  14th  of  July,  1847.  The  letter  of  the  5th  of  May, 
1847,  entered  more  into  detail ;  that  is  all. 

Well,  that  whole  theory  was  at  an  end ;  that  whole  scheme 
is  blown  up.  The  conspiracy — or  call  it  by  whatever  term  you 
think  proper — had  failed,  and  promised  to  fail  absolutely.    The 
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prodiietion  of  liis  letter  of  the  14th  of  July,  1847,  told  hiia. 
that  the  claimants  were  in  possession  of  evidence  damning  to 
the  truth  of  his  own  story,  and  fatal  to  his  own  reputation. 

He  had  sworn  that  he  had  no  knowledge  of  a  grant.  The 
letter  of  the  14lh  of  July  recognizes  a  grant  as  situated  upon 
the  mining  possession ;  for,  upon  the  faith  of  the  grant  he  ad- 
monished those  claiming  under  the  Cook  title  not  to  interfere 
with  that  particular  mine  until  it  was  ascertained  whether  it 
was  outside  or  inside  the  limits  of  the  concession  made  to  Cas- 
tillero  by  the  Lanzas  grant. 

Well,  when  he  comes  up  again,  with  that  letter  before  him, 
he^forgets  the  letter  of  the  28th  of  March,  1848.  That  letter 
you  will  find  at  page  864, 

The  letters  which  he  had  sold  to  Laurcncel  before,  and  for 
which  he  had  received  from  Laurencel  $20,000,  all  looked  to 
the  obtaining  of  papers  from  Mexico.  He  stated  that  there 
were  no  such  papers  in  existence  as  the  papers  which  we  pro- 
duce now,  and  upon  which  we  rely  for  title.  We  prove  to  him 
by  his  own  letter  of  the  l4th  of  July,  1847,  that,  as  far  back 
as  July,  1847,  he  admitted  the  title  papers  upon  which  we  rely 
without  any  question  ;  that  he  held  the  property  by  virtue  of 
them. 

It  was  evident,  then,  may  it  please  your  Honors,  that  the 
title  could  not  have  been  manufactured  in  consequence  of  his 
suggestions  made  in  1849. 

And  then  he  manufactures  this  letter  of  the  28th  of  March, , 
in  wJiich  it  is  said  for  the  first  time,  and  the  only  time,  that 
the  documents  procured  by  Castillero  in  Mexico  were  all  ob- 
tained long  after  the  occupation  of  California  by  the  Americans. 
This  is  dated  in  March,  1848.  The  letters  of  1849  were  utterly 
inconsistent  with  the  truth  of  this  statement. 

He  produces  a  copy  of  a  letter  from  Ales.  Forbes,  in  which 
he  mentions  as  a  reason  why  he  would  not  give  as  much  as 
was  asked  for  some  additional  interest  in  the  mine : — "  that  in 
fact,  the  documents  procured  by  Castillero  in  Mexico,  aa  his 
title  to  the  mine  and  lands,  were  all  obtained  hng  after  the  oc- 
cupation of  Califorma  iy  the  Americans," 

That  is  not  referred  to  anywhere  in  these  letters,  may  it 
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please  your  Honors.  On  the  contrary,  as  I  have  just  said,  the 
letters  which  I  have  read,  dated  in  October  and  December,  and 
all  the  other  letters  on  the  sabjcet,  are  ineonsistent  with  the  as- 
sertion here  apparently  incidentally  made,  that  all  the  papers 
on  which  we  now  rely  -wevQ  fraudulently  manufactured. 

But  there  is  another  thing  in  that  letter  to  which  your  Hon- 
ors' attention  has  not  been  called,  which  demonstrates  itself  a 
forgery,  and  that  is  this. 

It  speaks  of  a  date  in  1848,  not  supposed  to  be  material  to 
the  validity  of  this  title.  His  letters  in  1849  suggested  only 
that  the  papers  he  desired  to  obtain  should  bear  the  same 
date  as  that  of  the  Lanzas  decree ;  that  was  all.  That  date 
was  before  the  occupation  of  the  country  by  the  United 
States.  And  here  he  tells  us,  he  makes  Alex.  Forbes  write 
to  him.    (Page  864): 

The  documents  procured  by  Castillero  in  Mexico,  as  his  title 
to  the  mine  and  lands,  were  all  obtained  long  after  the  occupa- 
tion of  California  by  the  Americans. 

You  may  look  in  vain  through  this  correspondence  to  find 
any  suggestion  that  the  date  of  the  war  was  material  at  all. 
The  war  was  not  then  supposed  to  operate  upon  the  grants 
made  after  the  war  was  declared.  But  the  time  this  letter  was 
forged  it  was  considered  material.  I  mean  to  say  that  on  the 
28th  of  March,  1848,  the  question  as  to  the  occupation  by  the 
American  army,  as  far  as  that  fact  might  touch  the  validity  of 
grants  made  by  Mexico,  was  not  considered  material  at  all. 
The  question  had  then  never  arisen.  It  first  came  up  before 
Judge  Hoffman  several  years  afterwards. 

Me.  EiNDOLPH— Did  the  people  think  that  these  grants 
could  be  made  after  the  occupation  by  the  Americans  ? 

Me.  Johnson — Suppose  that  they  did?  I  do  not  say  that 
they  could  not.  What  sort  of  occupation  was  it?  Did  any- 
body know  at  the  time  of  that  occupation  that  it  was  the  pur- 
poso  of  the  United  States  to  hold  on  ?  President  Polk  said, 
— and  he  said  it  with  great  truth — that  he  was  anxious  to  put 
an  end  to  the  war  on  any  terms.     He  got  just  about  as  sick  of 
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the  war  as  Mexico  did.  If  Mexico  had  waited  a  little  longer, 
perhaps  she  would  aot  have  heen  compelled  to  part  with 
California.     However,  this  is  out  of  the  ease. 

Mh.  RABDOLrH— ^MJera  sabef 

Me.  Johnson — Now  it  is  clear  as  the  sun,  that  the  whole  of 
this  case  demonstrates  the  integrity  of  the  title  papers  upon 
which  we  rely ;  and  if,  in  point  of  law,  these  title  papers  con- 
stitute a  claim  which  the  Courts  of  the  United  States  are  to 
respect,  because  it  ia  a  claim  which  the  Mexican  Government 
would  have  respected,  then  we  are  entitled  to  a  confirmation, 
absolute  and  unqualified,  at  the  hands  of  this  Court. 

I  have,  I  believe,  referred  to  all  the  matters  material  to  the 
issues  immediately  involved  in  this  case. 

If  the  Court  will  permit  me,  before  I  conclude,  I  desire  to 
refer  to  a  matter  personal  to  myself.  I  wish  to  give  expression 
to  the  very  sincere  gratification  with  which,  in  common  with 
my  brother  (Mr.  Benjamin),  we  have  received  the  kindness  of 
our  brethren  of  the  Bar,  and  especially  the  kindness  and 
civility  of  your  Honors  upon  the  Bench ;  and,  what  was  still 
more  gratifying  to  us,  your  courtesies  ia  social  life. 

Mr,  Kandolph — Do  your  Honors  propose  to  continue  the 
setting  this  evening  ? 

Me.  Justice  MoAllistee— Do  you  wish  to  reply  to  Mr. 
Johnson  ? 

Me.  Randolph — I  feel  that  it  is  incumbent  upon  me  to 
make  some  reply  so  far  as  I  may  be  able  to  do  so.  I  am  very 
much  fatigued,  as  I  suppose  the  Court  are.  At  the  same  time 
I  dislike  very  much  to  ask  anybody  connected  with  this  case 
to  come  back  here  on  another  day  of  the  next  week.  If  your 
Honors  will  set  this  evening  I  will  go  on  with  my  reply — if  so 
you  prefer. 

Mb,  Justice  McAllistee — I  suppose  that  on  Monday, 
— being  the  day  before  election— the  Court  will  have  to  set  all 
day  to  naturalize  citizens. 
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Me.   Johnson — {Sotto   voce.)     We   hare  quite   enough  of 
them  already,  if  their  Honors  please. 

Mb.   Eandolph,  (inquiringly) — I  had   better  go  on  then 
this  evening,  sirs? 

After  consultation  the  Court  ordered  an  adjournment  until 
Monday,  at  2  p.  m. 
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'§ktnd  €Bmt  of  t\t  WalttH  ^Mt& 

For  the  Northern  District  of  California, 


ANDRES   CASTILLERON 

vs. 
TBE  UNITED  STATES.  I 


Brief  op 

HALL  McAllister, 


On  appeal  from  the  Decree 
of    the    United    States 
Commissioners   to  ascei  ■  I      Of  Counsel  for  Claimant. 
tain  and  settle  the  private  I 
land  claims  in  the  State  | 
of  California. 


The  claim  presented  to  said  Commissioners,  and  now  before 
this  Court  for  adjudication  on  appeal,  embraces  two  objects ; 
First :  A  Mine  of  quicksilver,  or  cinnabar,  situated  in  Santa 
Clara  County,  and  known  as  the  "  New  Almaden  Mine,"  in- 
cluding three  thousand  varus  of  ground,  measured  in  all  di- 
rections from  the  mouth  of  said  mine.  Second ;  Two  square 
leases  of  land,  situated  upon  and  surrounding  said  mine. 
1 
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It  is  proposed,  in  this  Brief,  to  consider  but  one  question  in- 
volved in  this  case,  to  wit : — 

The  jurisdiction  of  said  Board  of  Commissioners,  and 
of  this  Com-t,  over  said  claim,  mider  the  Act  of  Congress 
of  March  3d,  1851,  entitled  "an  Act  to  ascertain  and 
settle  the  private  land  claims  in  the  State  of  California." 

The  first  section  of  said  Act,  as  well  as  its  title,  declares  its 
object  to  be  tliat  of  ascertaining  and  settling  the  "  private  land 
claims  "  in  the  State  of  California,  and  the  eighth  section  of 
said  Act,  in  accordance  with  that  object,  requires  that  each  and 
every  person  "  claiming  la}ids  in  California  by  virtue  of  any 
right  or  title  derived  from  the  Spanish  or  Mexican  Govern- 
ment," sliall  present  his  claim  to  said  Commissioners,  &c. 

The  subject  of  a^jndication,  therefore,  submitted  by  said  Act 
to  said  Conunissioners,  and  to  this  court  on  appeal,  is  a  private 
"  claim  "  to  "  land,"  but  the  nature  of  such  claim,  as,  lilcewise, 
the  estate  or  interest,  in  the  land,  which  the  claimant  must  pos- 
sess in  order  to  be  heard,  are  in  no  manner  specified,  or  lim. 
ited.  On  the  contrary,  they  are  wholly  unlimited  ;  and  there- 
fore, it  wouid  seem  evident  from  the  mere  language  of  the  Act, 
that  a  claim  to  land  by  virtue  of  any  right,  or  title,  legal  or 
equitable,  and  whether  acquired  for  the  purposes  of  extracting 
the  minerals  therefrom,  or  as  a  site  for  a  dwelling,  or  for  agri- 
cultural or  grazing  purposes,  is  equally  within  said  Act,  and 
within  the  jurisdiction  of  said  Commissioners  and  of  this  Court. 

So,  likewise,  it  would  seem,  that  a  claim,  derived  from  either 
of  the  former  governments,  to  any  estate,  or  interest,  in  land, 
whether  a  candilimd,  or  an  indefeasible  estate,  whether  for 
term  of  years,  for  life,  or  in  fee,  is  equally  within  said  Act,  and 
within  the  jurisdiction  of  said  Commissioners  and  of  this  Oourt. 

The  manifest  intention  of  said  Act,  and  of  the  proceedings 
authorized  thereunder,  would  seem  to  be  to  ascertain  and  settle 
all  private  claims  to  land,  of  every  nature,  description,  and  ex- 
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tmi  of  duration,  which  had  their  origin  under  either  of  the  form- 
er gOTernments. 

The  Counsel  for  the  United  States  contends,  that  though  a 
mining  title  may  be  property,  it  is  not  "that  species  of  property 
called  a  private  land  eJaim,  and  submitted  to  the  jurisdiction  of 
the  late  Board  of  Commissioners,  and  of  this  Court,  by  the  Act 
of  Congress  of  March  3d,  1851." 

If  this  be  so,  what  becomes  of  all  Mining  Titles  in  California 
vested  under  the  Mexican  dominion?  More  than  twelve  years 
have  elapsed  since  the  final  ratification  of  the  treaty  of  Guadalupe 
Hidalgo,  since  the  definitive  cession  of  Upper  California  to  the 
United  States,  and  yet,  the  only  legislation  of  Congress  under 
■which  these  Mexican  Mining  Titles  can  seek  protection  is  to  he 
found  in  the  provisions  of  the  Act  of  March  3d,  1851. 

The  intent  exhibited  by  the  comprehensive  language  of  the 
eighth  section  of  that  statute,  hereinbefore  alluded  to,  is  made 
still  more  manifest  by  the  penal  words  of  its  thirteenth  section, 
to  wit ; — "  All  lands,  the  claims  to  which  have  been  finally  re- 
jected by  the  Commissioners  in  manner  herein  provided,  or 
which  shall  be  finally  decided  to  be  invalid  by  the  District  or 
Supreme  Court,  and  all  lands  the  claims  to  which  shall  not 
have  been  presented  to  the  said  Commissioners  within  two  years 
after  the  date  of  this  Act,  shall  be  deemed,  held  and  cmsidered 
as  part  of  the  public  domain  of  the  United  States,"  etc. 

Can  it  be  presumed,  will  it  be  intended  by  this  Honorable 
Court,  that  the  United  States,  in  violation  of  National  Law,  and 
in  direct-de spite  of  express  treaty,  designed,  at  the  time  of  the 
passage  of  the  Act  of  March  1851,  and  for  twelve  long  years, 
have  maintained  the  base  intent,  of  imposing  a  forfeiture  opon 
all  Mexican  Mines,  of  considering  them,  in  the  pregnant  lan- 
guage of  said  thirteenth  section,  "  part  of  the  public  domain  of  the 
United  States,"  of  despoiling  their  proprietors  of  all  their  rights, 
of  administering  to  them,  not  the  gracious  promises  of  the  Treaty, 
not  the  well  established  principles  of  National  Jurisprudence, 
not  even  the  Law  of  Civilized  Conquest,  but  without  inveatiga- 
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tion,  witliout  trial,  witliout  offence,  pronouncing  against  them 
the  stern  sentence,  meted  to  Shylock : 

"  Thy  lands  and  gooda 

Are,  by  the  laws  of  Venice,  confiscate 
Unto  the  State  of  Venice." 

As  to  what  constitutes  "  land  "  witliin  the  meaning  of  this 
Act  of  1851,  it  is  admitted  that  the  Common  Law  must  be  our 
interpreter,  but  as  to  what  was  embraced  under  the  grant  of 
a  "  Mine,"  made  during  the  time  of  the  Mexican  dominion  in 
California,  and  as  to  the  estate  or  interest  which  was  acquired 
therein,  and  in  the  surface  and  soil  thereof,  by  such  grant,  the 
Spanish  and  Mexican  laws  must  be  our  guide. 

The  question,  therefore,  in  this  case,  which  we  have  proposed 
to  consider,  seems  to  narrow  itself  down  to  little  more  than  the 
point,  whether  the  claim  presented,  embracing,  as  it  does,  both 
a  Mexican  "  Mine  "  and  a  "  Colonization  Grant,"  is  a  claim  for 
land,  or  for  any  estate  or  interest  in  land. 

As  to  the  "  Colonization  Grant,"  it  is  conceded  that  if  estab- 
lished by  sufficient  proof,  it  is  within  the  Act,  and  within  the 
jurisdiction  of  said  Commissioners,  and  of  this  Court. 

The  only  pomt  of  controversy,  therefore,  is  as  to  the  "  Jlfine." 

As  we  do  not  propose  to  discuss  the  questions  of  fact  which 
may  be  made,  concerning  the  discovery,  registry  and  judicial 
possession  of  this  "  Mine,"  and  the  subsequent  confirmation  of 
the  acts  of  the  local  authorities  by  the  Supreme  Government  of 
Mexico,  we  shall  assume,  for  the  purposes  of  our  argument,  that 
all  those  acts  took  place  as  alleged  by  the  claimant,  and  were 
so  far  regular  and  valid,  as  to  vest  in  said  claimant  asfull  and 
perfect  a  Hght  as  could  be  acquired  to  a  "  Mine  "  under  the 
Mexican  mining  laws. 

The  question  still  remains,  did  those  acts  of  registry,  judicial 
possession,  and  subsequent  confirmation,  any  or  all  of  them,  vest 
in  him  any  title  to,  or  interest  in  "  land  "  ? 


>yGooglc 


(    5    ) 

In  arriving  at  a  conclusion  upon  this  question,  it  will  be  neces- 
sary for  us  to  consider  — 

I.  What  was  a  "  mine  "  under  Mexican  mining  laws, 
and  of  what  composed,  and  what  were  the  rights  both 
to  the  mineral  and  to  the  surface  and  soil,  which  its  ac- 
quisition, accordmg  to  those  laws,  conferred  ? 

II.  Were  those  rights,  so  acquired,  impaired  or  chang- 
ed, and  if  so,  to  what  extent,  by  the  conquest  of  Califor- 
nia by  the  United  States,  and  its  subsequent  erection  into 
a  Stat«  and  admission  into  the  Union,  and  by  its  aboli- 
tion of  the  Mexican  laws,  and  adoption  of  the  English 
Common  Law  1 

First.  The  mining,  as  well  as  other  laws  of  Mexico,  were 
derived  from  Spain,  under  whose  dominion,  from  the  time  of  its 
discovery  and  settlement  until  its  independence,  it  remained. 
In  order,  therefore,  to  ascei-tain  the  Mexican  laws  in  regard  to 
mines,  it  will  be  necessary  to  first  examine  those  of  Spain. 

From  the  earliest  period  of  authentic  Spanish  history,  it  ap- 
pears that  the  mines  of  that  country  have  constituted  one  of  the 
principal,  if  not  the  chief,  source  of  its  wealth.  Those  mines 
were  worlted  as  early  as  the  time  of  the  Carthagenians  and  Ro- 
mans. After  the  flood  of  barbarism  had  overspread  the  Roman 
world,  at  the  downfaU  of  the  Western  Empire,  industry  of  all 
kinds,  except  the  tending  of  flocks  and  herds,  gave  place  to 
arms,  and  was  neglected  for  several  centuries. 

When  at  Icngtli  the  Spanish  monarchy  had  become  somewhat 
consoKdated,  and  industry  began  to  revive,  attention  was  again 
turned  to  the  mines,  as  a  principal  source  of  wealth.  But  the 
necessities  of  the  Crown,  and  the  scantiness  of  its  revenues,  as 
well  as,  perhaps,  the  example  of  other  sovereigns,  caused  it,  as 
early  at  least  as  the  year  1383,  to  be  established  as  a  principle 
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of  Castilian  Law,  that  all  mines  of  gold,  silver,  quicksilver,  lead, 
and  other  metals  as  well  as  salt-springs, /ownrf  in  the  Royal 
Seigniory,  belonged  to  the  Crown.  As  a  consequence  of  this 
ownership,  all  persons  were  prohibited  to  work  them  without 
Royal  grant  of  license,  unless  held  from  time  immemorial,  when 
Buch  grant  or  license  would  be  presumed. 

Partida  3,  Title  28,  Law  11 : 

KoTis.  Rccop.  Lib.  9,  Title  18,  Law  1  : 

Translated  in  Halleck's  Mining  Laws  of  Spain  and  Mexico, 
pp.  3  and  4. 

A  general  Royal  license,  however,  was  shortly  thereafter,  to 
wit:  in  the  year  1387,  granted  for  each  person  to  work  the 
mines  which  he  might  discover  within  his  own  inheritance,  and 
likewise  those  which  might  be  found  in  the  inheritances  of  other 
persons,  with  their  permission. 

Eecop.  de  CastiOa,  Lib.  6,  Title  13,  Law  2 : 

Same  Law,  Novis.  Eecop.  Lib.  9,  Title  18,  Law  2  : 

Translated  in  Halleck's  Mining  Laws,  p.  5. 


It  appears  that,  at  this  early  period,  and  probably  later,  it 
was  the  custom  of  the  Spanish  Monarchy  to  make  grants  of 
mines,  either  separately,  or  in  conjunction  with  the  jurisdiction 
and  seigniory  of  the  Province,  Bishopric,  Partido,  or  Pueblo,  in 
which  they  were  situated,  to  persons  who  had  rendered  services 
to  the  crown,  on  condition  of  the  grantee  thereof  paying  to  him 
a  Veriain  proportion  of  the  metals  which  might  be  extractei3,  and 
that  this  system  of  granting  was  extended  likewise  to  the  Indies. 
Reeop.  de  las  Indias,  Lib.  4,  Title  3,  Law  24 : 
Translated  in  Halleck's  Mining  Laws,  p.  129. 

A  general  Royal  license,  also,  to  work  the  mines  of  gold,  sil- 
ver, quicksilver,  and  other  metals,  which  either  Spaniards  or 
Indians  might  discover  in  the  Indies,  on  giving  account  thereof 
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to  the  Governor,  and  paying  the  proportion  of  the  metal  ex- 
tracted which  was  due  to  the  Crown,  was  liliewise  granted  as 
early  as  tho  years  1526  and  1551. 

Recop.  de  las  Indiae,  Lib.  4,  Title  19,  Laws  1  and  14 : 
Translated  in  Halleck'a  Mining  Laws,  pp,  130,  138,  139. 

The  principle  thus,  at  first,  established  only  as  to  the  Royal 
Seigniory,  was  afterwards,  in  the  reign  of  Phillip  II,  by  a  law 
promulgated  January  10th,  1559,  extended  to  the  whole  King- 
dom, by  which  law  he  declared  "  resumed  and  incorporated  in 
our  Crown  and  Eoyal  Patrimony,  all  the  mines  of  gold  and  sil- 
ver, and  quicksilver  of  these  ourkingdoms,  in  whatsoever  parts 
and  places  they  may  be,  and  are  found,  whether  In  Royal  lands, 
or  in  those  of  Lordships  or  of  the  Clergy,  and  whether  in  pub- 
lic, municipal,  or  vacant  lauds,  or  in  inheritances,  places,  and 
soils  of  individuals,  notwithstanding  the  grants  which  by  us,  and 
by  the  Kings  our  predecessors,  have  been  made  to  any  persons, 
of  whatsoever  condition,  rank,  and  dignity  they  may  be,  and 
for  whatsoever  causes,  and  reasons,  as  well  those  for  life,  and 
for  years,  and  on  condition,  as  those  in  perpetuity,  and  free,  and 
without  condition,"  etc.,  those  grants,  "  only  remainingin  force 
and  vigor  respecting  mines  of  silver  and  gold,  which,  by  the 
persons  to  whom  the  said  grants  were  made,  or  by  others  in 
their  name  and  with  their  consent,  have  been  begun  to  be 
worked,  and  are  actually  worked  now  at  the  date  of  tiiis  our 
letter,"  etc. 

Recop.  de  Castilla,  Lib.  6.  Title  13,  Law  4 : 
Same  law  in  Novis.  Recop.  Lib.  9,  Title  18,  Law  3  : 
Translated  in  HaUeck's  Mining  Laws,  pp.  6-15  : 
Also  translated  in  Rockwell's  Spanish  and  Mexican  Laws, 
pp.  113-116. 

Weighty  reasons  of  public  poli'cy,  and  the  public  welfare,  were 
assigned  in  said  law  for  this  act  of  high  sovereignty,  and  pro- 
vision was  likewise  therein  made  for  the  recompense  of  the 
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noblemen  and  other  porsons,   to  whom  the   grants,  thereby 
revoked  and  annulled,  had  been  given,  according  to  what,  upon 
examination,  might  appear  just. 

From  this  point  of  time,  therefore,  the  principle  became  firmly 
established,  that  all  mines  of  gold,  silver,  quicksilver,  and  other 
metals,  whether  found  in  public  lands,  or  in  those  of  private 
persons,  or  corporations,  throughout  the  entire  Spanish  Monar- 
chy, including  the  Indies,  belonged  to  the  Sovereign,  and  this 
principle,  as  we  shall  see,  is  ever  after  recognized  as  a  funda- 
mental one  in  Spanish  law  and  legislation. 

Spanish  Ordinances  of  August  22d,  1584  in  Recop.  de  Caa- 
tilla,  Lib.  6,  Title  13,  Law  9  : 

Novis.  Eeeop.  Lib.  9,  Title  18,  Law  4 : 
Translated  in  Halleck's  Mining  Laws,  pp.  69  and  70  : 
Spanish  Mining  Ordinances  of  May  22d,  1783,  Title  5,  Art. 
1,  in  Mexican  "  Ordenanzas  de  Mineria,"  p.  68. 
Translated  in  Halleck's  Mining  Laws,  p.  222 : 
Also  translated,  Eockweli's  Spanish  and  Mesican  law,  p.  49. 
Gamboa's  Commentaries,  translated  in  Eockw.  pp,  126,  127, 
139: 

Solorzano's  Politica  Indiana,  Lib.  G,  Cap.  1,  No.  17  : 
Eeport  of  Hon.  Thomas  Ewing,  Secretary  of  Interior  of  Dec. 
3d,  1849,  published  in  Eockw.,  p.  411. 

The  object  of  this  incorporation  of  the  mines  of  the  Spanish 
kingdoms  into  the  Royal  Patrimony,  and  of  the  establishment 
of  the  principle  of  the  ownership  thereof  by  the  Crown  wa?,  as 
declared  by  the  law  itself,  as  well  as  shown  by  those  subse- 
quently enacted  on  the  same  subject,  not  that  the  sovereign 
should  discover  and  work  them  himself,  or  that  they  should  be 
discovered  and  worked  on  his  account,  but  that  the  privilege 
and  right  of  discovering,  and  of  acquiring  the  ownership  thereof 
in  small  parcels,  and  of  working  them,  might  be  extended  to  all 
the  subjects  of  the  crown,  in  order  that  thereby  this  great  and 
■principal  source  of  the  wealth  of  those  kingdoms  might  be  de- 
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veloped,  instead  of  being  locked  up,  as  theretofore,  in  the  hands 
of  a,  few  persons,  who  neither  did,  nor  would  deveiope  it. 

Preamble  and  Article  2d  of  Law  of  January  10th,  1559,  in 
Kecop.  de  Castilla  Lib.  6,  Title  13,  Law  4 : 
NoYis.  Recop.  Lib.  9,  Title  18,  Law  3  : 
Translated  in  Halleck's  Mining  Laws,  pp.  6-11 : 
Gamboa's  Commentaries,  translated  in  Bockw.  p.  127. 


In  accordance  with  this  intention  and  object,  a  full  and  free 
license  and  permission,  subject  only  to  payment  of  the  propor- 
tion reseiwed  to  the  Crown,  was,  by  this  same  Law,  extended  to 
all  Spanish  subjects,  to  search,  dig  for,  and  discover  mines,  "  in 
all  parts  whatever  of  Royal  lands,  or  lands  of  Lordships,  or  of 
the  Church,  or  of  any  others,  as  well  in  public,  municipal,  and 
common  lands,  as  in  the  inheritances  and  estates  of  individuals," 
and,  upon  such  discovery,  by  the  registry  thereof  before  a 
Royal  JVotary,  or  before  the  Court  in  the  jurisdiction  of  which 
such  mine  might  be  found,  within  twenty  days  after  such  dis- 
covery, and  by  complying  with  the  other  formalities  and  require- 
ments prescribed  in  said  Law,  it  was  declared  that  the  discov- 
erer should  acquire  the  exclusive  right  thereto,  and  that  "  the 
said  Mine  which  he  shall  have  discovered  and  registered,  shall 
be  one  hundred  varas  long,  and  fifty  varas  wide,  as  he  may 
select  it,  so  that,  within  said  limit  and  space,  no  other  person 
can  interfere  to  try,  dig,  or  work,  and  that,  within  said  space 
and  limits,  the  said  discoverer  alone  shall  have  such  right  and 
power,  without  that  he  can  be  impeded  or  prevented  by  us,  or 
in  our  name,  or  by  any  other  person,  as  aforesaid,"  but  that 
such  mine  should  be  worked  as  prescribed  in  said  Law,  and  as 
should  be  declared  in  the  ordinances  to  be  established  on  the 
subject,  or,  in  default  thereof,  that  it  might  "be  denounced 
before  the  Judge,  and  registry  made  of  it,  as  of  a  vacant  and 
undiscovered  mine,"  etc. 

Arts.  2,  4,  5  and  6  of  said  last  Law. 
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On  the  23d  of  May,  of  the  same  year,  1559,  the  same  rules  in 
regard  to  the  "  staking  out  of  the  boundaries  of  Mines  which 
they  shall  discover,"  -was  ordered  to  be  observed  towards  the 
Indians,  in  the  provinces  of  the  Indies,  as  are  "  observed  with 
respect  to  Spaniards,  withoiit  any  difference  whatever." 

Eecop.  de  las  Indias  Lib.  4,  Title  19,  Law  16  : 

Translated  in  Halleck's  Mining  Laws,  p.  140. 

The  policy  thus  inaugurated,  was  very  shortly  thereafter,  to 
wit:  on  the  18th  day  of  March,  A.  D.  1563,  carried  into  full 
operation  and  effect,  by  the  establishment,  in  the  reign  of  the 
same  monarch,  Phillip  II,  of  the  oi-dinances  called  by  Gamboa 
the  "  old  ordinances,"  by  which  it  was  enacted,  that  "  all  per- 
sons whosoever,  even  though  they  be  foreigners,  may  freely 
search  for  mines  of  gold  and  silver,  and  such  other  as  by  these 
our  ordinances  are  declared,  and  mate  trial  pits,  and  do  all 
things  necessary  for  the  discovery  of  the  said  metals,  in  all  onr 
said  kingdoms  and  lordships  of  the  Crown  of  Castile,  outside 
of  the  places  excepted,  in  the  fields,  woods,  vacant  places,  com- 
mons (egidos)  and  pastures,  whether  belonging  to  us,  to  Pueblos, 
or  to  private  persons,  and  in  any  inheritances  whatsoever,  with- 
out that,  inthem,anj  of  the  owners  or  any  pei  ons  who'-oever, 
can  impose  any  impediment  01  prohiliticn  etc  inl  that  the 
first  discoverer  of  an>  such  mine  upcn  the  iegi=;tering  the  same 
before  the  Court  within  whose  juiisdiction  such  mine  may  be 
situate,  etc.,  "  shall  enjoy  a  space  of  me  hundred  and  twenty 
vOi-as  in  length  vpon  the  lein,  and  sivli/  m  width  onl  if  he 
shonid  wish  to  mcTuie  out  the  said  space  of  one  hundied  and 
twenty  varas,  and  si\tv  vaia''  acrn^'<  the  vein  he  ihall  be  at 
liberty  to  do  so,"  etc.,  and  that  "at  the  stakes  of  each  first  discov- 
erer One  mine  be  left  for  us  of  the  same  diTnens-ions  as  his  own," 
etc.,  and  that  "  each  of  the  mines,  taken  after  the  said  first  dis. 
coverer  has  taken  his,  and  ours  has  been  taken,  shall  be  on£ 
hundred  varas  Img  and  ffty  iii<fe,  which  space  they  may  take 
across  the  vein,  or  as  to  them  shall  seem  best,"  etc.    And  that 
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"  no  person,  whether  ho  bo  the  first  discoverer  or  any  of  the 
subsequent  ones,  shall  be  at  liberty  to  take  more  than  tioo  mines 
on  one  vein,  and  these  two  mines  which  he  may  thus  take, 
he  shall  not  be  at  liberty  to  take  together,  but  there  shall  be  at 
least  sufficient  space  of  land  between,  for  three  mines  ;  except, 
in  case  he  shall  have  purchased,  or  shall  purchase  them,  because 
by  purchasing  them  he  may  have  two  or  more,  even  though 
they  be  many,  and  all  lying  together,"  etc. 

Said  ordinances  likewise  contained  specific  regulations  in  re- 
gard to  the  mode  of  establishing  the  "  boundaries  "  of  such 
mine,  the  time  within  which  the  trial-pits  must  be  sunk,  and 
the  manner  in  which  they  must  be  worked,  and  kept  occupied, 
(pobladas)  or  that,  in  default  of  the  performance  of  such  condi- 
tions, they  should  become  forfeited,  and  subject  to  denounce- 
inent,  and,  upon  judicial  ascertainment  of  the  facts  creatiag 
Buch  forfeitui-e,  adjudicated  to  the  denouncer,  and  possession 
thereof  delivered  to  him. 

Arts  15,  16,  21,  22,  23,  24,  25,  30,  31,  37,  39,  40,  41,  42, 
&c.  of  said  ordinances  in  Recop.  de  Castilla  Lib.  6,  Tit.  13, 
Law  5 : 

Translated  in  HaUeck's  Mining  Laws,  p.  21 — 39 


Said  ordinances  of  March  18th,  1563,  continued  in  full  force 
until  the  22nd  day  of  August  A.  D.  1584,  when  the  ordinances 
of  the  latter  date,  called  by  Gamboa,  the  "  New  Ordinances," 
were  enacted.  These,  after  by  Article  1st.  revoking  and  an- 
nulling all  laws,  edicts,  privileges,  and  customs,  then  existing, 
80  far  as  in  opposition  thereto,  but  expressly  "  leaving  in  farce 
and  effect  the  4th  Law  of  this  Title,  so  far  as  it  treats  of  the 
incorporation  in  our  Royal  Patrimony  of  the  mines  of  gold, 
silver,  and  quicksilver  of  these  our  Kingdoms,  of  which  gift 
(merced)  had  been  made  to  private  persons,  by  Districts,  (Par- 
tidos)  Bishoprics,  and  Provinces,"  proceeds  as  follows : 
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Art.  2.  And,  in  order  to  benefit  and  favor  our  subjects,  and 
natives,  and  all  other  persons  whatsoever,  even  though  foreign- 
ers to  these  our  kingdoms,  who  may  -work  or  discover  any 
mines  of  silver,  already  discovered  or  to  be  discovered,  we  will 
and  command,  that  they  shall  have  them,  and  that  they  shall  be 
their  property,  in  possession  and  ownership,  {propriedad)  and 
that  they  may  do  with  them  as  with  any  thing  their  own,  ob- 
serving, as  well  in  regard  to  what  they  liave  to  pay  hy  way  of 
duty  to  us,  as  in  all  else,  what  is  prescribed  and  ordered  in 
this  edict ;"  etc. 

And  after  prescribing  the  proportion  of  tlie  metal  to  be  in 
each  case  so  paid,  varying  according  to  the  richness  of  the 
naine.  said  ordinances  continue  : 

"Art.  16.  Also,  we  ordain  and  command,  that  all  persons 
whosoever,  even  though  they  be  foreigners,  may  freely  search 
for  mines  of  gold,  and  silver,  and  such  other  £.s  by  these  our 
ordinances  are  declared,  and  make  trial-pits,  and  do  all  things 
necessary '  for  the  discovery  of  the  said  metals,  in  all  our 
said  kingdoms  and  lordships  {Senorios)  of  the  crown  of  Cas- 
tile, (outside  of  the  places  oscepted,)  in  the  fields,  woods,  va- 
cant places,  and  outside  lands  {egidos,)  and  pastures,  (dehesas,) 
whether  belonging  to  us,  to  pueblos;  or  to  private  persons,  and 
in  any  inheritances  whatsoever,  without  that  any  owners  of 
such  pasture  grounds  and  inheritances,  or  any  person  whoso- 
ever, can  impose  any  impediment  or  prohibition  to  their  so 
doing,"  etc. 

And,  after  prescribing  the  formalities  to  be  observed  in  the 
registry  of  Mines  before  said  Court  of  Mines  {Justicia  de 
Minos,)  within  whose  jurisdiction  they  shall  be  discovered, 
and  what  such  registry  must  contain,  and  the  other  acts  to  be 
done  by  such  discoverer,  said  ordinances  continue  as  follows  : 

"  Art.  22.  Also,  we  ordain  and  command,  that  the  person 
who  shall  first  find  and  discover  a  mine,  shall,  as  first  finder 
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and  discoverer,  make  the  first  registry,  and  enjoy 
all  the  spaces  of  ground  belonging  to  mines  (perienencias 
de  minas,)  which  he  shall  stake  out,  or  he  pleased  to  stake  out,  at 
the  mines  and  veins  which  he  may  discover,  or  may  have 
discovered,  provided,  that  he  shall  within  ten  natural  days  from 
the  time  of  liis  making  registry  of  snch  mine,  stake  out,  declare, 
and  mark  the  mining  spaces  (pertenencias)  which  he  may  desire, 
and  that  he  shall  enjoy  the  measurement  {medida'j  which  to 
each  portion  staked  out  properly  pertains,  throughout  all  the 
mining  spaces  (pertenencias)  staked  out,  wliicli  he  shall  desig- 
nate as  discoverer,"  etc. 

"  And  that  the  others  who  come  after  him,  shall  proceed  in 
their  order  to  slake  out,  and  alter  their  boundaries,  as  they, 
from  time  to  time,  discover  ore  ;  and  that  when  they  shall  have 
made  registry,  as  they  are  obliged  to  do,  they  shall  proceed  to 
set  up  a  fixed  stake  in  all  the  mining  spaces  (pertenencias) 
which  they  may  desire  to  take,  and  to  mark  out,  within  the  said 
term  of  ten  days,  after  the  expiration  of  the  first  ten  days 
which  are  allowed  to  the  first  discoverer  ;  for  those  who  stake 
out  a  mine  shall  always  have  ten  days  to  view  the  mine,  and 
to  take  on  it  all  the  mining  spaces  (pertenencias)  which  they 
desire,  and  to  set  up  a  fixed  stake  which  they  cannot  leave,  nor 
eater|into  the  mining  spaces  (pBrtenencias)  which  shall  Lave 
been  staked  out  before,  because  all  the  mining  spaces  ('perien- 
endas)  and  boundaries  which  have  been  taken  and  marked  out, 
are  always  to  be  preserved  to  those  who  first  staked  them  out," 
etc. 

"  Art.  23.  Also,  we  ordain  and  command,  that  any  person 
who  shall  have  discovered,  or  shall  discover,  a  new  mine,  and 
shall  have  made  registry,  as  directed  in  the  preceding  ordin- 
ance, shall  enjoy  a  space  of  one  hundred  and  sixty  varas  in 
length  upon  the  vein,  and  eighty  in  width;  and,  if  he  shall  wish 
to  measure  out  the  said  space  of  one  hundred  and  sixty  varas  and 
eighty  varas  across  the  vein,  he  shall  be  at  liberty  to  do  so, 
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and  may  do  it  in  such  manner  as  to  him  may  appear  expe- 
dient," etc, 

"  And  those  who,  after  the  first  discoverer,  shall  have  taken 
mines,  or  shall  hereafter  take  thera,  may  proceed  to  take  and 
■work  their  Mines,  and  mining  spaces  (pertenencias;)  and  each  of 
the  mines  taken,  after  the  saia  discoverer  has  taken  his,  shall  be 
one  hundred  and  twenty  varas  long  and  sixty  wide,  which  space 
may  be  taken  across  the  vein,  or  as  it  shall  seem  best,  provided 
it  does  not  leave  the  fixed  stake,  and  is  without  prejudice  to  a 
third  party." 

And,  after  minute  provisions  as  to  the  proceedings  to  1)6 
taken  before  the  Court  of  Mines,  for  the  purpose  of  compelling 
the  fixing  of  the  boundaries  of  the  mines  of  such  first  diacovcrci-, 
and  others  having  rights  prior  and  paramount  to  those  of  the 
applicant,  said  ordinances  continue  as  follows : 

"  Art.  26.  Also,  we  oi-dain  and  command,  that  when,  and  as 
often  as,  application  shall  be  made,  to  set  out  boundary  stakes, 
and  they  shall  be  set  out  as  aforesaid,  care  shall  be  taken  in 
setting  out  the  stakes,  to  make  an  oblong  with  right  angles; 
and  that  in  said  oblong,  and  not  outside  of  it,  the  said  fixed 
stake  shall  be  left ;  each  one  taking  the  number  of  varas  which 
he  is  ejititled  to,  wherever  he  may  wish,  or  deem  best,  in  the 
form  before  set  forth  and  declared." 

Again, 

"  Art.  31.  Also,  we  ordain  and  command,  that  the  first  finder 
and  discoverer  of  such  mines,  may  take  all  the  stakes  and  min- 
ingspaces  {pertenmaas)  which  he  wishes,  observing  in  respect 
to  the  same,  what  is  contained  in  these  orfinances,  on  that  sub- 
ject ;  and  that  he  may  also  hold  and  possess  as  many  mines 
and  mining  spaces  (pertenencias)  as  he  sh&\\  purchase  or  in- 
herit, or  as  shall  belong  to  him  by  any  title  or  cause  whatso- 
ever." 

And  after  minute  provisions  as  to  the  time  within  which, 
and  depth  to  which,  the  trial  pit  must  be  sunk,  in  each  of  such 
mines,  the  37th  Article  declares,  "  that  all  persons  shall  be 
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obliged  to  have  their  mines  occupied  (pobladas)  hy  at  least  four 
persons  to  eath  mine,  or  mining  space  (perlenenda-)"  under 
penalty  that,  "  if  any  mine  whatsoever  shall  not  be  occupied 
and  worked  by  said  four  persons,  as  aforesaid,  for  four  conse- 
cutive months,  it  shall  be  thereby  (per  el  mismo  caso,)  forfeited, 
and  tlie  person  who  owned  it  shall  fmfeit  it,  and,  in  future,  shall 
have  no  right  to  it,  unless  by  registering  it  anew,  and  by  going 
through  the  other  proceedings  conformably  to  these  ordinances ; 
and  said  mine  shall  be  adjudged  to  any  person  who  shall  de- 
nounce it  as  unoccupied,  provided  he  go  through  the  proceed- 
ings aforesaid,"  etc. 

The  judidd  proceedings  to  be  had  before  the  Court  of  Mines 
upon  such  (ferioMMcemeTii,  until  the  &nal  judgment  of  said  Court 
thereon,  and  delivery  of  possession,  in  case  the  forfeiture  were 
established,  are  likewise  minutely  prescribed,  from  which  judg- 
ment the  party  deeming  himself  aggrieved  might  prosecute  an 
appeal,  though  without  staying  the  delivery  of  possession  to  the 
denouncer,  in  case  of  the  establishment  of  such  forfeiture. 

By  the  69th,  TOth  and  71st  Articles  of  said  ordinances  these 
provisions  in  regard  to  the  taking,  registering,  and  staking  out 
the  boundaries  of  mines  of  silver,  and  keeping  them  occupied 
and  worked,  are  extended  to  mines  of  gold,  with  the  only  dif- 
ference that  the  first  discoverers  of  the  latter  metal,  "  shall  take 
and  have  a  space  of  eighty  varas  in  length,  and  forty  in  uiidth." 
and  "  those  who  come  after  them  shall  talte  and  have  a  space 
of  seventy,  varas  long,  and  thirty  wide." 

See  Arts.  1,  2,  3,  4,  5,  6,  7,  16,  17,  22,  23,  26,  31,  35,  37,  38, 
39,  69,  70,  71,  of  said  ordinances  in  Recop.  de  Castilla  Lib.  6, 
Tit.  IS,  Law  9  : 

Novis.  Recop.  Lib.  9,  Tit.  18,  Law  4: 

Translated  in  Halleck's  Mining  Laws  p.  68 — 123. 

By  a  Law  of  Phillip  III,  dated  November  26th,  A.  D.  1602, 
the  Viceroys  of  the  Indies  were  ordered  to  cause  the  laws  of 


>yGooglc 


(    16    ) 

the  Kingdoms  of  Castile,  respecting  matters  of  mines,  to  be  ob- 
servecf,  enforced,  and  executed  in  those  Kingdoms,  so  far  as 
found  suitable,  and  not  opposed  to  what  had  been  apecially  pro- 
vided for  each  Province,  and  to  send  an  account  of  irhat  laws 
of  mines  are  not  enforced  in  each  Province  and  why,  &c. 

Recop.  de  las  ludias,  Lib.  2,  Tit.  1,  Law  3  : 

Translated  in  Halleck's  Mining  Laws  p.  128. 

And  by  two  subsequent  Laws  of  Phillip  lY,  one  dated  June 
18th,  A.  D.  1629,  and  tlie  other,  June  7th,  A.  D.  1630,  reciting 
that,  "  the  decline  of  some  Asientos  of  mines  results  from  the 
non-observance  of  our  Eoyal  Ordinances,  especially  those  with 
respect  to  deserted  and  abandoned  mines,"  &c.,  it  was,  by  said 
first  mentioned  law,  commanded  that  "  the  Viceroys,  and  Pres- 
idents, and  Oidores  of  our  Audiencias,  strictly  and  punctually 
observe  and  comply  with  the  said  ordinances,"  &c.,  and,  by 
the  last  mentioned  Law,  that  the  Ordinances  and  particular 
Laws  which  treat  of  mines,  shall  be  observed,  complied  with, 
and  carried  into  effect,  &e. 

See  said  Laws  in  Recop.  de  las  Indias  Lib.  4,  Tit.  19,  Laws 
5&6: 

Translated  in  Halleck's  Mining  Laws  p.  133,  134. 

Said  Mining  Laws  and  Ordinances  were,  likewise,  by  a  Law 
of  the  same  Monarch,  dated  April  16th,  A.  I>.  1635,  extended 
to  the  Philippine  Islands. 

Recop.  de  las  Indias,  Lib  4,  Tit.  20,  Law  6 : 
.Translated  in  Halleck's  Mining  Laws,  p.  144. 

A  government  monopoly  of  the  trade  in  quicksilver,  and  of 
its  supply  for  the  use  of  the  Mines  of  the  Indies,  appears  to 
have  been  established  as  early  as  the  year  1559,  by  a  Law  of 
that  date,  re-enacted  at  vai-ious  times,  down  to  February  28th, 
1637. 

Recop.  de  las  Indias,  Lib  8,  Tit.  23,  Law  1 : 
Translated  in  Halleck's  Mining  Laws,  p.  167,  168. 
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Notwitliatanding  this  monopoly,  however,  the  discovery  and 
■working  of  Mmes  of  this  metal  in  the  Indies,  was  authorized 
by  a  Law  of  June  19th,  1568,  and  by  a  sul^equent  one  of 
January  19th,  1609,  directed  to  be  especially  encouraged. 
Recop.  de  las  Indias,  Lib  4,  Tit.  19,  Laws  1  and  4 : 
Translated  in  Halleck's  Mining  Laws,  p.  130,  132. 


iutly,  such  Mines  having  been  discovered  in  the 
jurisdiction  of  the  Villa  of  Gucrnavaca,  in  New  Spain,  and  their 
working  commenced,  through  fear  of  injury  therefrom  to  said 
Royal  Monopoly,  an  Order  was  issued,  dated  July  5th,  1718, 
commanding  that  said  Mines  be  closed  up,  and  their  working 


Gamboa's  Commentaries,  Chapter  2,  §  40  : 
Translated  in  Halleck's  Mining  Laws,  p.  177,  178 : 
Rockwell,  p.  140. 

Gainboa  also  relates  two  other  instances,  one  occurring  in 
the  year  1730,  in  regard  to  Quicksilver  Mines,  discovered  iu 
the  jurisdiction  of  the  Sierra  de  Pinos,  in  the  district  of  Uua- 
dalaxara,  and  the  other  in  the  year  1745,  in  regard  to  such 
Mines  discovered  in  the  Cerro  del  Carro,  in  the  same  district 

Gamboa's  Com.,  Cap.  2,  §  41,  42 : 

Translated  in  Rockwell,  p.  140,  141. 

These  Mining  Ordinances  of  1584,  with  very  slight  modifica- 
tions, continued  in  force,  not  only  in  Spain  itself,  but  likewise 
ill  the  kingdom  of  New  Spain,  (which  included  California,) 
down  to  the  year  1783,  and  it  was  upon  them,  together  with 
those  of  the  previous  Mining  Codes  which  were  considered  as 
not  ha™g  been  repealed  by  them,  that  the  eminent  law  writer, 
Francisco  Javier  Gamboa,  in  the  year  1761 ,  published  his  Com- 
mentaries. 

Gamboa  translated  in  Rockwell,  p.  119,  120 : 

Recop.  de  las  Indias,  Lib  2,  Tit.  1,  Law  2  : 

Translated  in  Rockwell,  p.  393. 
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Upon  the  recommendation  of  the  Viceroy  of  New  Spain, 
communicated  in  a  letter  dated  December  24tli,  ,1771,  the  King, 
by  Cedi^a  of  July  20th,  1773,  ordered  hun  to  cause  to  be 
framed,  by  persons  sliilfKl  and  experienced  in  mining,  a  new- 
Mining  Code,  for  the  special  government  of  the  Miners  of  New 
Spain,  and,  by  subsequent  Royal  Orders,  directed  that  said 
Miners  should  form  themselves  into  a  Guild,  {Gremio)  or  Cor- 
poration, (Cuerpo)  similar  to  the  Consulados  of  Commerce, 
which  Orders  having  been  carried  into  effect  on  the  4th  day  of 
May,  A.  D.  1777,  by  the  assembled  Deputies  of  said  Miners, 
and  the  persons  who  should  compose  their  Royal  Tribunal  of 
Mining  having  been  elected,  the  whole  was  approved  by  the 
Viceroy,  by  Decree  of  June  31st  of  the  same  year,  and  there- 
after communicated  tn  the  Sovereign,  who,  by  Royal  Order  of 
December  29th  of  the  same  year,  confirmed  the  same.  To  this 
Tribunal  General  of  Mining  was  committed  the  task  of  framing 
said  new  code  of  Mining  Ordinances.  These  Ordinances  were 
completed  by  said  Tribunal  and  transmitted  to  the  Viceroy,  on 
the  21st  of  May  A.  D.  1778,  and  by  the  latter  to  the  King  on 
the  26th  of  August  A.  D.  1779,  who,  on  the  22d  day  of  May  A.  D. 
1783,  by  Eoyal  Cedula,  approved  them,  ordering  that  all  their 
contents  should  be  regarded  as  "  Law  and  Statute,  positive  and 
perpetual,"  and  "  inviolably  observed,  notwithstanding  any 
other  Laws,  Ordinances,  Establishments,  Customs,  or  Practices 
to  the  contrary,"  which,  so  far  as  existing,  were  thereby  ex- 
pressly revoked,  and  declared  to  be  without  effect. 

,  Introduction  to  Mexican  Orde)ia)M:as  tie  JUiwej-ta,  pp.  7 — 11. 
Also  Art.  13  of  Title  19  of  said  Ordonanzas : 

Translated  in  Halleck's  Mining  Laws,  pp.  189—192,  307. 


Said  Ordinances  wore  received  in  Mexico,  and  by  Decree  and 
Proclamation  of  the  Viceroy,  Matias  de  Galvez,  published,  and 
ordered  to  be  observed  throughout  New  Spain,  on  the  15th  day 
ofJanuary,  A.  D.  1784. 
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See  note  to  Art.  13  of  Title  19  of  Mexican  "  Ordenanzas  de 
tMineria  " : 

Translated  in  Halleck's  Mining  Laws,  pp.  311-315. 

These  Ordinances  provided  for  the  government,  functions, 
and  renewal,  of  said  "  Eoyal  Tribunal  General  of  Mining," 
for  the  establishment  of  special  Mining  Tribunals,  called  "  Dep- 
utations of  Mining,"  composed  of  two  "  Deputies  "  elected  by 
the  Miners  of  each  "  Real "  or  "  Asiento  "  of  Mines,  to  whom 
was  committed  the  exclusive  jurisdiction  in  first  instance  of  all 
matters  relating  to  Mines  and  Miners  throughout  their  respec- 
tive Districts,  prescribed  the  mode  of  administering  justice  in 
said  Tribunals,  and  created  a  "  Bank  of  supplies  for  Miners," 
and  a  "  Eoyal  Seminary  of  Mining." 

Titles  1,  2,  3,  4,  16  and  18  of  said  Ordinances  in  Mexican 
"  Ordenanzas  de  Mineria ";  Translated  in  Halleck's  Mining 
Laws,  p.  193-222,  283-289,  and  295-301. 


The  5th  Title  of  said  Ordinances  is  as  follows  : 

"  Title  V. 
Of  the  fundamental  ownership  (dominio  radical)  of  Mines ; 
of  their  concession  to  individuals ;  and  of  the  duties  which  for 
this  are  to  be  paid. 

Art.  1.  Mines  are  the  property  of  my  Royal  Crown,  as  well 
by  their  nature  and  origin,  as  hy  their  re-union,  declared  in  Law 
4,  Title  13,  Book  6  of  the  Nueva  Eecopilaeion. 

Art:  2.  Without  separating  them  from  my  Royal  Patrimony, 
I  grant  them  to  my  subjects  in  property  (en  propriedad)  and  pos- 
session, in  such  manner  that  they  may  sell  them,  exchange  them, 
rent  them,  donate  them,  pass  them  by  wUl,  either  in  the  way  of  in- 
heritance,  or  legacy,  or  in  any  other  manner  alienate  the  right  which 
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In  tliB  mine   bebn  i  to  tliem  on  tlio  *imo  torma  on  wMcli  ttey 
Uiemselves  possess  it  ani  to  peibons  capable  of  acquiring  it. 

Art  3.  Let  this  grant  lie  understood  to  be  upon  two  amdi- 
tim:  Fi,st  tliatliei  shall  contiilnle  to  ml  Koyal  Treasury 
the  prmrAtd  fortrm  of  metals  ind  Secmd  Uiat  they  shall 
work  and  eiyoj  the  Mines  complyiTi^  uith  what  is  prescribed  in 
these  Ordintncts  so  tbtt  they  shaU  be  considered  forfeited 
(perdUas)  whenCTer  a  ftllure  shall  occur  m  complying  with 
those  (Oi  Imanccs)  m  which  it  is  so  pi  ov  i  li  1  an  1  that  they  may 
be  granted  to  any  person  who,  tor  that  cause,  may  denounce 
them." 

Art.  1st  of  Title  7th  (relating  io  the  same  subject,)  is  as 
follows : 

"Art.  1.  To  all  the  subjects  of  my  dominions  of  Spain  and  the 
Indies,  of  whatever  rank  or  condition  they  may  be,  I  grorf 
the  Mines  of  dl  tdndi  of  metah  with  the  cmditims  already 
stated,  and  which  shall  be  expressed  hereafter ;  but  I  prohibit 
foreigners  from  acquiring  or  working  Mines  as  their  own  prop- 
erty, (propias)  in  my  said  Dommions,  unless  they  be  natural- 
ized, or  tolerated  therem,  by  my  express  Royal  license." 

Article  14tb  of  Title  6th  of  said  Ordinances  is  as  follows: 
"  Art.  14th.  Any  one  may  discover  and  denounce  a  vein  or 
Mine,  not  only  in  comntm  hnds  {termirws  comvms)  but  also  in 
the  pnvate  hnds  of  onj  individual,  provided  he  pays  tor  the 
land  which  he  occupies  on  the  surface,  {qm  ocupare  en  la  mper- 
Jide,)  and  the' damage  which  immediately  ensues  therefrom,  ac- 
cording to  the  valuation  of  the  Experts  appointed  by  both  par- 
ties, and  a  third  in  case  of  disagreement ;  the  same  being  un- 
derstood with  respect  to  him  who  denounces  a  place,  (siiio)  or 
waters  for  establishing  works,  and  moving  the  machines,  ne- 
cessary for  the  reduction  of  ores,  which  are  called  Hanmdas, 
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provided  they  do  not  include  more  laiid,  nor  use  more  water, 
than  may  be  necessary." 

The  /leading  of  said  6th  Title  is  as  follows : 

"  Title  VI. 

Of  the  fnodes  of  acquiring  Mines ;  of  new  discoveries,  regis- 
tries  of  veins  and  dermmceme-nts  of  Mines  abandoned  or  forfeit- 
ed." 

Said  Title  then  continues,  as  follows : 

"Art.  1,  As  it  is  very  just  and  proper  to  reward  with  particu- 
larity  and  distinction  those  who  dedicate  themselves  to  the  dis- 
covery of  new  mineral  places  (minerdes)  and  metaiic  veins 
which  exist  in  them  in  proportion  to  the  merit,  importance,  and 
utility  of  such  discovery,  I  order  and  command  that  the  discov- 
erers of  one  or  more  mineral  hills  (cerros)  absolutely  new,  in 
which  there  is  no  Mine,  nor  trial-pit  open,  may  acquire,  in  the 
principal  vein  which  they  may  select,  as  much  as  three  pertenen- 
das,  continuous  or  interrupted,  according  to  the  measurements 
which  hereinafter  shall  be  prescribed ;  and  that  if  they  may  have 
discovered  more  veins,  they  may  have  one  pertenenda  in  each 
vein,  said  perienendas  beii^  determined  and  marked  out  within 
the  term  of  ten  days." 

"Art,  2.  The  discoverer  of  a  new  vein  in  a  hill  known  and 
worked  in  other  parts,  may  have  in  it  two  pertenmdas,  continu- 
ous or  separated  by  other  Mines,  provided  that  he  specifies 
them  also  within  ten  days,  as  is  mentioned  in  the  preceding 
Article." 

"  Art.  4.  Those  mentioned  in  the  preceding  Articles,  must 
appear  with  a  written  statement  before  the  Deputation  of  Min- 
ing of  that  district  (lerritorio,)  or  the  one  nearest,  if  there  should 
be  none  there,  stating  in  it  their  names,  and  those  of  their  part 
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hers,  (compamros)  if  they  have  any,  the  place  of  their  birth, 
their  residence,  profeasion,  and  employment,  and  the  most  par- 
ticular and  distinguishing  features  of  the  place,  (sitio,)  hill,  (cct- 
rft)  or  vein,  of  which  they  ask  the  grant  (adjvdicacum) ;  all  of 
which  circumstances,  and  the  hour  in  which  the  discoverer  pre- 
sents himself,  shall  be  noted  in  a  Book  of  Registry  which  the 
Deputation,  and  Notary  of  Mines,  if  there  be  one,  shall  keep, 
and  this  being  done,  his  written  statement  shall  be  returned  to 
the  discoverer  for  Ms  due  security,  and  notices  (carteles)  shall  be 
afBxed  to  the  doors  of  the  Church,  Goyemment  hooses  (Casas 
Redes)  and  other  public  places  of  the  Town,  for  due  informa- 
tion. And  I  order  that  -within  ninety  days,  he  shall  have  made 
in  the  vein  or  veins  of  his  registry,  a  pit  {fozo)  of  a  vara  and  a 
half  wide.or  in  diameter,  at  the  mouth,  and  ten  varas  down  or 
in  depth,  and  that  as  soon  as  this  is  done,  one  of  the  Deputies 
shall  personally  go,  accompanied  by  the  Notary,  if  there  be  one, 
and  if  there  be  none  by  two  assiating  witnesses,  and  a  proft 
sional  Mining  Expert,  (Perito  facdtatim  de  Mineria,)  of  that  dis' 
trict,  to  inspect  the  course  and  direction  of  the  vein,  its  width, 
its  inclination  to  the  horizon,  what  is  called  echado,  or  recuesto, 
its  hardness  or  softness,  the  greater  or  less  firmness  of  its 
sides,  and  the  species  or  principal  indications  of  the  minerd, 
taking  an  exact  account  of  all  this,  in  order  that  it  may  be  add- 
ed to  the  corresponding  part  of  its  registry,  with  the  evidence 
(fe)  of  possession,  which  shall  immediately  be  given  in  my 
Royal  name,  measuring  to  him  his  perteimwias,  and  causing  him 
to  fix  stakes  in  his  boundaries,  as  will  hereafter  be  mentioned : 
which  being  done,  there  will  be  delivered  to  him  an  attested 
copy  of  the  proceedings,  aa  a  corresponding  Title." 

"  Art.  5.  If  during  the  said  ninety  days,  any  one  shall  appear 
pretending  to  have  a  right  to  said  discovery,  he  shall  have  a 
brief  hearing  in  court,  (en  justicia,)  and  it  shall  be  adjudicated 
to  the  one  who  best  proves  his  claim;  but  if  he  appear  after 
that  time,  he  shall  not  be  heai-d." 
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"Art.  6.  The  restorers  of  old  mining  places  (minerales)  which 
are  decayed  and  abandoned,  shall  have  the  same  privilege  as 
discoverers,  selecting  and  enjoyiTig  three  perlenencias  in  the  ■pnn- 
cipal  vein,  and  one  in  each  of  the  others ;  and  both  shall  be  es- 
pedaUy  rewarded,  and  receive  the  preference  in  parity  of  ci 
stances,  aJid  whenever  there  may  be  an  opportunity." 


"  Art  17-  I  prohibit  any  one  who  is  not  the  discoverer  from 
denonncing  two  contiguous  Mines  on  the  same  vein,  but  I  per- 
mit any  person  to  acquire  and  possess,  one  by  denouncement, 
and  another  or  more  by  purchase,  gift,  inheritance,  or  other 
just  title  whatsoerer.  And  I  further  declare  that  if  any  person 
shall  undertake  the  working  (pretendiere  la  hd>ilitacion)  of  many 
mines,  inundated  or  ruinous,  iinundadas  6  ruinosas)  or  any 
other  considerable  undertaking  (em^esa)  of  this  kind,  and  for 
this  purpose  desires  that  there  be  granted  to  him  by  denounce. 
ment  mani/  mining-spaces-  {pertejmndas,)  'even  though  they  be 
contiguous  and  on  the  same  vein,  he  must  apply  and  represent 
the  case  to  the  Royal  Tribunal  General  of  Mexico,  in  order 
that  the  merit  and  circumstances  of  the  undertaking  (empresa) 
being  proved,  it  may  report  upon  the  matter  to  the  Viceroy, 
who  finding  therein  nothing  prejudicial  to  the  Body  of  Mining, 
to  the  Public,  or  to  my  Royal  Treasury,  but  rather  advantag- 
eous, will  grant  to  him  this  and  other  privUfges,  exemptions  and 
assistance  which  may  be  given,  provided  that  my  Royal  ap- 
proval be  previously  obtained  for  such  gifts  (gracias)  as  do  not 
come  within  the  ordinary  authority  of  the  Yiceroy." 


Article  17th  of  Title  10th,  and  Article  1st  of  Title  llth,  both 
upon  the  same  subject  of  special /otots  and  asmtance  to  be  ren- 
dered to  important  and  beneficial  undertakings  in  Mining,  are 
as  follows : 

"  Art.  17.  To  all  persons  who  shall  undertake  to  defray  the 
expense  of  draining  and  clearing  many  mines,  by  constructing 
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general  shafts,  {Tiros,)  or  other  works,  and  causing  to  he  con- 
structed and  maintaining  costly  machines,  because  adits  are  not 
practicable,  I  grant  the  ownership  of  all  the  deserted  mines  and 
perienmcias  which  they  shall  effectually  clear,  even  though 
they  be  contiguous  upon  the  same  vein,  and  I  command  that 
the  Viceroy,  on  the  recommendation  of  the  Royal  Tribunal 
General  of  Mexico,  shall  grant  to  them  all  the  primhges,  exemp- 
tiens,  and  assistance  which  can  be  dispensed,"  etc. 

"  Art.  1.  Inasmuch  as  many  mines  are  worked  by  several 
miners  united,  their  partnership  beginning  from  the  time  they 
denounce  them,  or  being  subsequently  entered  into  in  various 
ways,  and  as  this  is  of  great  advantage  and  utility  in  working 
mines,  since  it  is  more  easy  to  eng^e  therein  where  many 
nnite  together,  each  contributing  his  part  of  the  capital,  or  be- 
cause where  the  capital  of  one  alone  is  not  sufficient  for  great 
undertakings,  [envpresas)  that  of  all  the  partners  may  be  ample ; 
I  wiU  and  command  that  such  special  or  general  parinerships 
be  encouraged,  promoted,  and  protected  by  all  convenient 
measures,  my  Viceroy  granting  to  those  who  may  form  them, 
all  the/avors,  {gradas)  assistance,  and  exemptions  which  can  be 
granted  to  them,  according  to  the  judgment  and  discretion  of 
the  Royal  Tribunal  of  Mining,  and  without  detriment  to  the 
interests  of  the  public,  and  of  my  Royal  Treasury." 

Articles  18th  and  22d,  of  aforesaid  Title  6th,  are  as  follows ; 

''Art.  18.  Placcres,  and  any  kind  of  deposits  {criaderos)  of 
gold  and  silver,  shall  be  subject  to  discovery,  registry,  and  de- 
wmicement,  in  the  same  form  as  mines  in  veins,  the  same  being 
understood  of  all  Idnds  of  metal- 

"  Art.  22.  I  also  grant  that  any  one  may  discover,  petitimfor, 
register,  and  dmounce,  in  the  prescribed  form,  not  only  Mines  of 
gold  and  silver,  but  also  those  of  precious  stones,  copper,  lead. 
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tin,  quicksilver,  antimony,  zinc,  biamutli,  roelt-salt,  and  otlier 
fossils,  whetiier  perfect  metals,  or  lialf-minerals,  bitumen,  or 
mineral  tar,  they  heimg  given  to  him  for  his  enjoyment,  benefit, 
and  working,  according  to  the  particular  circumstances  of  the 
e^es.  But  I  declare  that  although  the  free  discovery  and  de- 
nouncement of  Mines  of  quicksilver  is  permitted,  it  must  be  on 
the  express  condition  of  giving  an  account  of  them  to  the  Vice- 
roy, and  to  the  superintendant  sub-delegate  of  quicksilver  in 
Mexico,  in  order  that  it  may  be  considered  and  determined 
whether  such  Mine  or  Mines  shall  be  worked  and  carried  on 
at  the  expense  of  the  particular  subject  who  discovered  and  de- 
nounced them,  he  punctually  delivering  the  quicksilver  extract- 
ed from  tliem  into  the  Royal  Storehouses  on  the  terms  and  prices 
stipulated,  or  whetiier  it  shall  be  done  at  the  expense  of  my  Royal 
Treasury,  indemnifying  the  party  for  it  by  some  equitable 
reward,  according  to  the  circumstances  of  the  said  discovery 
and  denouncement,  the  whole  of  this  important  subject  being 
regulated  according  to  my  sovereign  intentions  recently  de- 
clared on  that  subject." 

Articles  8th,  9th,  10th  and  llthof  the  same  Title,  specifically 
point  out  the  necessary  steps  and  proceedings  to  be  taken  in 
the  denouncement  of  a  Mine  as  deserted  and  abandoned,  (despob- 
lada),  or  forfeited  for  any  other  reason,  in  its  registry  in  the 
Book  of  Denouncemenis  to  be  kept  by  said  Deputation  of  Mining, 
under  what  circumstances  the  former  owner  shall  be  heard  in 
covrt(enjustici<i)  as  to  iho  possession,  and  when  only  as  to  the  right 
of  property  {propriedad ),  of  such  Mine,  and  where  the  forfeiture 
is  established,  and  the  other  acts  required  of  the  denouncer,  in 
the  adjudication,  and  delivery  of  possession  of  such  Mine  to  such 
denouncer. 

The  dimensions  of  Mines  are  specified  in  the  8th  Title  of  said 
Ordinances,  as  follows  ; 
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"  Of  perfenencias  and  intermediate  spaces,  and  of  the  Ai'mensims 
■which  in  future  Mines  are  to  have." 

"  Art,  1.  Experience  having  proved  that  the  equality  of  the  di- 
mensions of  Mines  established  on  the  surface,  cann()t  be  observed 
Tinder  ground  (en  la  prqfundidad),  where  they  are  really  of  value, 
it  being  certain  that  the  greater  or  less  inclination  of  the  vein 
to  the  plane  of  the  horizon,  makes  the  pertenendas  of  the  Mines 
larger  or  smaller,  so  that  there  does  not  result  that  true  and 
effective  equality,  ■which  it  has  been  desired  to  establish  bet^ween 
subjects  of  equal  merit,  as  it  may  well  happen  that  ^when  a  Mi- 
ner, after  much  expense  and  labor,  reaches  the  boundai-ies 
■where  the  metal  begins  to  be  abundant  and  rich,  another  per- 
son compels  him  to  turn  back,  as  being  already  at  the  bounda- 
ries of  his  pertenencia,  because  of  lis  having  denounced  the  nest 
Mine,  and  having  placed  himself  at  that  point  with  more  cun- 
ning than  labor  ;  so  that  from  this  arises  one  of  the  greatest 
and  most  frequent  causes  of  litigation  and  dissension  among 
miners :  Wherefore,  and  considering  also  that  the  limits  estab- 
lished in  the  Mines  of  these  kingdoms,  and  by  ■which  those  of 
New  Spain  have,  until  now,  been  regulated,  are  very  confined 
in  proportion  to  the  multitude,  abundance,  and  richness  of  the 
metalic  veins  which,  of  His  great  bounty,  the  Creator  has  been 
pleased  to  bestow  upon  those  Regions,  I  order  and  command 
that  in  Mines  which  shall  hereafter  be  discovered  in  a  new 
vein,  or  ■without  neighbors,  (sin  vecinos),  the  following  dimen- 
sions shall  be  observed." 


"  Art.  2.  On  the  thread,  direction,  or  course  of  the  vein, 
whether  of  gold,  silver,  or  any  other  metal,  I  grant  to  every 
Miner,  without  distinction  as  to  discoverers,  (who  already 
have  their  reward  specified,)  two  hundred  Castilian  varas, 
which  are  called  de  medir,  (long  or  running  measure,)  taken 
on  a  level,  and  as  has  hitherto  been  understood." 
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"  Art.  3.  To  make  what  is  called  a  square,  (quadra,)  that 
is,  to  make  a  rectangle  with  the  preceding  measurement, 
supposing  the  dip  or  inclination  [echado  6  reeuesto)  oi  the 
vein  to  he  sufficiently  shown  in  the  pit  of  ten  varas,  the 
pertenencia  will  be  measured  by  the  following  rule : 

"Art.  4.  The  vein  being  perpendicular  to  the  horizon, 
{which  rarely  happens,)  one  hundred  varas  shall  be  meas- 
ured on  a  level,  either  side  of  the  vein,  or  divided  on  both 
sides,  as  the  Miner  may  desire  them." 

"  Art.  5.  But  the  vein  being  inclined,  which  is  usual, 
attention  shall  be  given  to  its  greater  or  less  dip,  in  the 
following  manner: " 

"Art.  6.  If  to  one  vara  in  depth  the  inclination  be  from 
three  fingers  (dedos)  to  two  hands,  (palmos,)  the  square 
given  shall  be  of  the  same  one  hundred  varas." 

' '  Art.  7.  But  if  to  the  said  one  vara  in  depth  there  be 


an  inclination  ot 
2  hands  and  3  fingei 
2        "         6 

2  "         9 

3  "         0 


,  the  square  (quadra)  shall  be  112|  varas 
"  125 
"  137| 
"  150 
"  162^ 
3        „         6  "  "  *'  "     175 

3     ..     9       "      "       "       "  im 

"     200 

So  that,  if  to  one  vara  in  depth  there  be  an  inclination  of 
four  hands,  wliich  is  one  vara,  there  shall  be  granted  to 
the  miner  two  hundred  varas  square,  (por  la  quadra,)  and 
on  the  dip  of  the  vein ;  and  so  on  with  the  remainder." 

"  Art.  8.    And   considering   that,   in   the   manner  pre- 
scribed, any  miner  may  reach  the  perpendicular  depth  of 
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two  hundred  varas  -without  exceeding  the  limits  of  his 
perienencia,  hy  which  time,  usually,  he  will  have  eonsidera- 
hly  exhausted  the  vein  ;  and  considering  that  those  which 
have  a  greater  inclination  than  that  of  vara  for  vara,  that 
is,  forty-five  degrees,  are  either  barren  or  of  little  duration, 
it  19  my  Sovereign  will  that,  although  the  dip  or  inclination 
of  the  vein  may  be  greater  than  the  dimensions  indicated 
before,  the  square  {quadra)  shall  never  exceed  two  hundred 
varas  on  the  level,  and  that  these  dinaensions  shall  always 
be  the  width  of  the  said  beds  or  lodes  (Manias  6  velas,) 
along  the  whole  length  of  the  other  two  hundred  varas 
which  have  been  determined  above." 

"  Art.  9.  But  if  any  miner,  auspecting  any  other  vein 
of  a  contrarj'  inclination  or  variation,  from  his  own,  (which 
rarely  occurs,)  shall  desire  to  have  given  to  him  any  part 
of  his  square  in  a  direction  opposite  to  the  inclination  of 
the  principal  vein  which  he  h^  denounced,  it  may  be 
granted  to  him,  provided  that  no  fraud  he  shown,  or  pre- 
judice result  to  a  third  person,  and  not  otherwise," 

"  Art,  10.  In  the  plaeeres,  pockets,  (rebosaderos,)  or  other 
irregular  deposits  (criaderos)  of  silver  and  gold,  I  order 
that  the  pertenencias  and  measurements  shall  be  regulated 
by  the  respective  territorial  Deputations  of  Mining,  atten- 
tion being  given  to  the  extent  and  richness  of  the  place, 
(sitios,)  and  to  the  number  of  applicants,  preferring  and 
distinguishing  only  the  discoverers ;  but  with  the  obligation 
that  said  Deputations  give  an  exact  account  thereof  to  the 
Eoyal  Tribunal  General  of  Mexico,  in  order  that  it  may 
determine  thereupon,  as  it  may  think  and  deem  most  effi- 
cacious for  avoiding  all  collusion." 

"  Art.  11.  The  pertenmcias  being  regulated  in  the  man- 
ner prescribed,  there  shall  be  measured  to  the  denouncer 
his  pertenen^ia  at  the  time  of  taking  possession  of  the  mine, 
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iie  being  required  to  act  up  iu  bis  "boundaries,  stakes,  (esto- 
cas,)  or  land-uiarks,  (mo/ones,)  secure  and  easily  distin- 
guished, with  the  obligation  of  having  tbem  kept  and 
preserved  perpetually,  without  tho  power  to  change  them, 
even  though  he  allege  that  his  vein  has  varied  in  course  or 
inclination,  (which  are  unusual  things,)  hut  he  must  be 
content  with  the  lot  which  Providence  has  assigned  to  him, 
enjoying  it  without  disturbing  his  neighbors ;  if,  however, 
he  shall  have  no  neighbors,  or  if  he  can,  without  injury  to 
them,  improve  the  location  of  his  stakes,  {mejora  de  esiacas,) 
or  change  his  boundaries,  he  may  be  permitted  to  do  so 
for  such  causes,  with  the  previous  intervention,  knowledge, 
and  authority  of  the  Deputation  of  the  district,  which 
shall  summon  and  hear  the  parties,  as  to  whether  they 
may  be  and  are  legitimate." 

"  Art.  17.  The  miner  shall  be  the  owner,  not  only  of  the 
space  of  the  particular  vein  which  he  denounced,  but  also 
of  all  those  which,  in  any  form,  figure,  or  situation,  are 
found  mitMn  his  perienenda;  so  that,  if  a  vein  begins  [sacare 
h  cabesa)  in  one  pertenmcia,  and  passing  on,  terminates 
{Uemre  la  cola)  in  another,  each  owner  shall,  enjoy  the  portion 
which  passes  through  his  respective  bmmdaries,  and  neither 
the  first,  nor  any  other,  on  account  of  having  discovered 
it  in  his  boundaries,  or  of  its  beginning  there,  can  claim  it 
in  its  whole  extent,  or  v/herever  it  may  happen  to  be," 


Certain  incorporeal  rights  and  easements,  such  as  those  of 
water,  pasturage,  watering  of  animals,  ways,  cutting  of  timher 
for  'machinery,  wood  and  charcoal,  hunting  and  Jisking,  are 
likewise  given  to  all  miners  by  the  Ist,  3d,  4th  and  12th 
Articles  of  the  18th  Title,  and  by  the  9th  Article  of  the 
19th  Title  of  said  Ordinances. 

See  Titles  and  Articles  of  said  Ordinances  above  refer- 
red to,  in  Mexican  "  Ordenanzas  de  Mineria,"  translated  in 
Halleck's  Mining  Laws,  pp.  189-308. 

Also,  in  liockw.,  pp.  25-111. 
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These  OrJinancca  of  1783,  from  wliicli  we  have  made 
the  foregoing  extracts,  continued  in  force,  without  any 
important  modification,  throughout  New  l^ain,  down  to  the 
time  of  the  captivity  of  Ferdinand  VII.,  and  the  organic 
changes  which  were  made  in  the  Spanish  policy  and  gov- 
ernment by  the  General  Cartes,  assembled  between  the 
years  1811  and  1814. 

One  of  the  first  acts  of  said  Cortes  was,  by  Decree  dated 
January  26th,  1811,  to  abolish  the  Momfoly  of  quicksilver, 
reserved  to  the  Crown,  as  we  have  seen,  by  Law  1,  Tit.  23, 
Lib.  8  of  the  ■  Recopilacion  de  Us  Indias,  and,  likewise,  to 
abolish  the  right,  reserved  by  Article  22d,  Title  6th  of  said 
Ordinances  of  1T83,  of  taking  miMS  of  that  metal  from 
the  discoverer  on  recompensing  him  for  his  discovery,  and 
working  them  on  account  of  the  Hoyal  Treasury  ;  which, 
in  the  language  of  said  Decree,  "leaving  uneeriatn  the 
inlerest  of  the  mmer,  {la  suerle  del  dueho,)  and  taking  it  out 
of  trade,  necessarily  restrain  people  from  engaging  in  the 
useJiU  and  expensive  underlaldng  of  discovering  and  working 
Mines  of  Quicksilver." 

This  abolition  was  likewise  made,  as  said  Decree  further 
declares,  in  consideration  of  "  what  was  proposed  end  pre- 
sented to  the  same  Cortes  by  the  Council  of  Kcgency  on 
the  26th  of  December  last,  in  favor  of  the  liberty  and  free 
tritde  {franquicki)  of  so  necessary  an  aid  to  the  operations  of 
mines  of  gold  and  silver,  and  also  what  on  that  subject  has 
been  asked  and  solicited  of  the  Cortes  by  the  Deputies  of 
the  Indies,  urging  with  learning  and  zeal  the  advantage  of 
annulling  said  dispositions,  and  any  others  which  wholly, 
or  in  part,  conform  to  them,  or  oppose  free  trade  in  said 
mineral  and  the  seeuriiy  of  absolute  and  perpetual  ownership 
(del  damirdo  ahsoluto  y  perpetuo,)  of  the  Miner,  provided  that 
in  managing  and  working  them,  he  observe  the  general 
rules  established  on  the  subject." 
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This  Decree  was,  immediately  after  its  passage,  commu- 
nicated to  the  Viceroy,  and  to  the  Royal  Tribunal  General 
of  Milling  of  New  Spain.  In  the  communication  inclosing 
the  same  to  the  latter  Body,  they  are  addressed  by  the 
Secretary  of  said  Regency,  under  its  authority,  as  follows: 

"  Under  this  date  I  notify  the  Viceroy  of  that  Kingdom, 
that  the  prerogative  of  Seigniory,  which,  from  remote  times, 
the  Eoyal  Treaauiy  {Fisco)  has  reserved  to  itself  with  res- 
pect to  Mines  of  ^MicAsi'foerjwheniteonaidered  them  advan- 
tageoua,  after  having  paid  to  their  oioners  their  just  value, 
has  been  annulled  by  the  General  and  Ejttraordinary  Cor- 
tes, in  consequence  of  the  resolution  and  manifestation  of 
the  Council  of  Regency  enacting,  at  the  same  time,  that 
the  said  mines  shall  be  worked  under  the  same  rules  and 
ordinances  as  those  of  gold,  silver,  and  other  metals,  and 
that  their  possessors  shsXl  preserve  their  ownership  and  usu- 
fruct, {propriedad  y  usufructo,)  and  that  in  no  case  shall  they 
be  obliged  {pueda  ohUgarseles)  to  transfer  them  [enagenarlas) 
to  (he  Stale ;  giving  them  permission,  moreover,  to  sell  their 
products  (susfruios)  to  any  one  who  will  pay  the  highest 
price  for  them.  This  measure  affirms,  in  a  manner  inviola- 
ble, the  ovmership  (propriedad)  and  profits  {uUlidad)  of  thia 
class  of  real  estate,  {de  tales  jincas,)  and  dispels  the  reasonable 
fears  which  prevented  individuals  from  taking  them  under 
their  care.  " 

"  Th&  zeal  of  Your  Honorable  Body,  and  your  love  of 
the  public  welfare,  must  cause  you  to  take  interest  in  pro- 
moting among  those  miners,  the  search  for,  and  examination 
of  mines  of  Cianabar,  to  which  there  can  be  no  more  power- 
ful stimulant  than  the  offer  of  a  large  pecuniary  reward,  to 
be  paid  from  the  funds  of  that  Body,  to  the  person  w/m  shall 
discover,  and  fully  prove  that  he  has  discovered  a  rich 
and  abundant  mine  of  quicksilver ;  promising  also,  that  the 
Council  of  Regency  will  recompense  and  enmible,  fay  hanora- 
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ble  disiinciwns,  those  iiidividuala  who  shall  invest  their  cap- 
ital with  evideut  advantage,  to  the  said  works,  and,  espe- 
eially,  those  who  shall  excel  in  them  by  extraordinary  pro- 
gress. To  serve  as  an  example  to  all  of  the  necessity  of 
application  to  this  kind  of  industry,  it  will  he  of  advantr 
age  for  Tour  Bonorable  Body  to  undertake  methodically 
the  working  of  a  mine  of  gukhsilver,  which,  of  all  those  of 
that  kingdom  cffera  the  best  prospect,  after  careful  and 
repeated  examination,  and  exact  and  well  verified  re- 
ports," etc, 

"  Finally,  the  Council  of  Eegency,  by  whose  order  I  com- 
municate to  Your  Honorable  Body  these  dispositions, 
expects  that  you  will  use  the  most  efficacious  means  and  meas- 
ures, in  a  matter  of  sueh  great  importance,  and  that  you  will 
direct  the  same  with  that  prudence,  wisdom,  and  knowl- 
edge, of  which  Tour  Honorable  Body  and  all  your  subal- 
terns have  given  so  many  proofs,"  etc. 

See  said  Decree,  in  Galvan's  "  CoUeceion  de  los  Deoretos  y 
Ordenes  de  las  Cortes  de  Espana,  que  se  hallan  actualmente 
viffenies  en  la  Mepublica  de  los  Estados  Umdos  Mexkams." 
( Collection  of  the  Decrees  and  Orders  of  the  Cortes  of 
Spain,  which  are  actually  in  force  in  the  Republic  of  the 
United  Mexican  States,  pp.  1,  2.) 

Also,  said  Decree  and  Commuuication  accompanymg 
the  same,  in  Mexican  "  Ordemmzas  de  Miiuria,"  pp.  81,  82. 
Translated  in  Halleck's  Mining  Laws,  pp.  381-385. 


On  the  1st  day  of  February,  1811,  said  Cortes  i 
Order,  offering  a  reward  to  the  discoverers  of  Mines  of  Quick- 
silver in  Antenna,  with  other  measures  tor  the  encourage- 
ment {fommto)  of  this  business  {ramo)  which  is  as  fol- 
lows: 
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"  The  General  and  Extraordinary  Cortes,  desiring  to 
enccmrage  (fommtar)  the  discovery  and  working  of  Mines 
of  Quicksilver,  with  the  attention  and  particularity  correa- 
ponding  to  their  great  importance,  have  been  pleased  to  pro- 
vide for  rewarding  the  discoverers  in  America  of  Mines  of 
Quicksilver,  and  for  giving  the  greatest  reward  to  whomso- 
ever shall  discover  the  richest  and  m-ost  productive  Mine ; 
they  have  likewise  resolved  that  the  Tribunals  of  Mining  in 
the  Americas  be  charged  with  the  exact  observance  of  this 
Tnost  important  deterrninaiion,  {importanOsima  determinacion,^) 
stimulating  its  progress  by  all  the  means  deemed  conducive  to 
that  object,  reporting  with  punctuality  to  the  Cortes,  through 
the  Council  of  Regency,"  etc. 

This  Order  was  likewise  communicated  to  said  Royal 
Tribunal  of  Mining  of  New  Spain,  under  date  of  February 
2d,  1811,  in  order,  as  expressed  in  the  communication  of 
said  Secretary,  "  that,  with  the  greatest  efficacy  and  punctu- 
ality, you  will  provide  for  earryhig  into  eflect  this  Sover- 
eign determmation,  giving  me  an  exact  account  of  what  is 
done,  and  of  the  progress  made  in  this  matter." 


See  said  Order  in  Galvan's  "  Vecretos  y  Ordenes,"  p.  2. 
Also,  said  order  and  communication  in  Mexican  "  Orde- 
namas  de  Miwria,"  p.  83. 

Translated  in  Ilalieck's  Mining  Laws,  p.  386,  387, 


Ferdinand  VII  having  obtained  his  liberty  and  returned 
to  Spain,  on  the  4th  day  of  May,  1814,  annulled  the  "  De- 
crees," as  well  as  the  "  Constitution,"  which  said  General 
and  Extraordinary  Cortes  had  enacted  and  put  in  force 
during  his  absence. 

See  his   "  Manifesto"  containing  this  Act,  translated  in 
Eockw.,  pp.  398-404. 
5 


>yGooglc 


(     84    ) 

He,  however,  soon  after,  in  consequence  of  the  great 
disBatisfaction  and  revolutionary  spirit  which  had  arisen 
throughout  his  American  dominions,  was  constrained  to 
give  way  so  far  to  the  wishes  of  his  subjects,  as  to  re-estab- 
lish said  "  Constitution,"  which  he  accordingly  swore  to 
on  the  9th  day  of  March,  A.D.  1820. 

See  Galvan's  "Becretos  del  Rey  Don  Ferdinando  VII," 
p.  284. 

By  Decree  of  April  15th,  1820,  he  likewise  declared  the 
"  Decrees"  of  said  General  and  Extraordinaiy  Cortes  in 
full  force  throughout  America. 

See  Galvan's  "Decretos  de  Fernando  V'll,"  p.  292. 


By  the  15th  Article  oftho  "Plan  of  Igual a,"  adopted 
B'ebruary  24th,  1821,  for  the  independence  of  Mexico,  it 
was  declared  that  "  all  the  political,  ecclesiastical,  civil,  and 
military  employees  should  remain  in  the  same  state  in  which 
they  were  on  that  day,"  and  only  such  should  be  removed 
as  manifested  their  not  acceding  to  said  Plan  ;  and  by  the 
12th  Article  of  the  "  Treaty  of  Cordova,"  entered  into  by 
the  Chiefs  of  the  contending  forces  of  Spain  and  Mexico, 
on  the  24th  day  of  August,  A.D.  1821,  by  which  that  inde- 
pendence was  recognized,  it  was  farther  provided  that, 
"  The  .Provisional  Junta  being  installed,  shall  govern  ad  in- 
terim, in  accordance  with  the  ^existing  laws,  [conforme  d  las 
Icyes  vigentes,)  in  everything  which  is  not  opposed  to  the 
Plan  of  Iguala,  and  until  tlie  Cortee  form  the  Constitution 
of  the  State." 

By  the  14th  Article  of  said  ^^'^v&a.tj,"  provisionxdlegisla- 
tive  power  was  given  to  said  Junta,  in  the  cases  therein  spe- 
cified, until  the  assembling  of  the  Cortea. 
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On  the  28th  day  of  September  of  the  same  year,  the 
"  Act  of  Independence  of  the  Mexican  Empire"  was  sign- 
ed and  proclaimed  by  said  Junta  in  the  City  of  Mexico, 
and,  on  the  5th  day  of  October  following,  a  Decree  was 
passed  by  said  Junta^  raUfying  and  confirming  to  all  the  au- 
thorities the  attributes  which  they  then  possessed,  and  in  accord- 
ance with  the  Plan  of  Iguala,  and  Treaty  of  the  Town  of 
Cordova,  for  the  legalization  of  iiie  exercise  of  their  i 


See  Galvan's  "Decretos  y  Ordenes"  Tonio  1,  pp.  3-10. 


On  the  assembling  of  the  First  Co7istittient  Mexican 
Congress,  on  the  24th  day  of  February,  1822,  they,  by  De- 
cree of  that  date,  declared  the  legislative  power  of  the  Nation 
vested  in  themselves,  the  executive  power  vested  provi- 
sionally in  the  persons  then  composing  the  Regency,  and 
the  Judicial  power,  in  the  Tribunals  then  actually  existing,  or 
which  should  be  thereafter  created,  all  remaining  responsi- 
ble to  the  Kation  for  the  time  of  their  administration,  in 
accordance  with  the  laws. 

By  another  Decree  passed  on  the  26th  day  of  the  same 
month,  said  Congress  confirmed,  for  the  present,  "  all  the 
Tribunals  and  Justices  {JusUdas)  established  in  the  Empire,  in 
order  that  they  may  continue  administering  justice  accord- 
ing to  the  existing  laws"  (leyes  vigenfes  ;)  and,  in  like  manner, 
confirmed  "  all  the  authorities,  as  well  civil  as  militarj^,  of 
whatever  class  they  may  be." 

See  Galvan's  "Decretos  y  Ordenes,"  Tomo.  2,  pp.  1-3. 


On  the  Tth  day  of  October,  1823,  said  Congres 
Decree,  suspending  certain  Laws  of  the  "  Recopilaciones"  of 
Castile,  and  of  the  Indies,  relating  to  the  disabilities  of 
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foreigners  to  «oritract,  &c.,and  suspending,  likewise,  Article 
1,  Title  7th  of  the  Ordinances  of  Mining  [Us  Ordenamas  de 
Mineria)  which  required  them  to  be  naturalized,  or  toler- 
ated by  express  license  of  the  Government,  in  order  to  ac- 
quire and  work  Mines  as  their  own,  but  limiting  the  effect 
of  this  suspension  to  the  enabling  of  foreigners  to  contact 
with  the  oumers  of  Mines  {los  dueriod  de  Minas)  for  the  fur- 
nishing of  every  class  of  supplies,  and  "to  the  power  of  ac- 
quiring the  ownership  of  shares  in  the  enterprise,  which 
they  assist,  they  being  subject  in  every  respect  to  our  ordi- 
nances for  the  working  of  mines,  and  the  reduction  of 
ores,  and  to  the  other  obligations  and  charges  underwhieh 
the  Nation  grants  the  ownership,  (la  propriedad)  of  such  real 
esMe  [tales fmdos)  to  every  citizen." 

See  Galvan*8  "  Dccretos  y  Ordenea,"  Tomo.  2,  p.  192. 

Translated  iu  Halleck's  Mining  Laws  p.  403. 


By  the  7th  Article  of  the  "  Constitutive  Act  of  the  :B'ed- 
eration,"  passed  Janiiarj' 31st,  1824,  by  the  "  Second  Gon- 
Btituent  Mexican  Congress,"  said  Federation  was  made  to 
consist  oi' States  and  Territories,  the  CaUfomias  belonging 
to  the  latter  class,  and  remaining  "  directly  subject  to  its 
supreme  power." 

By  the  18th  Article,  it  was  provided  that  the  administra- 
tion of  justice  should  be  confided  to  a  "  Supreme  Court  of 
Justice,  and  to  such  tribunals  as  may  be  established  in  the 
separate  States,"  and  by  ,the  23d  Article,  that  "the  Judi- 
cial power  of  each  State  shall  be  exercised  by  such  tribu- 
nals as  may  be  established  hy  its  constitution,"  but  that  "  the 
Legislatures  of  the  different  States  may  provisionally  or- 
ganize their  interior  government,  and,  until  that  is  done, 
thz  laws  actually  in  force  {las  leyes  vigentes)  shall  be  observed." 
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By  Decree  of  the  same  Congress,  passed  Ju!y24tli  1824, 
ill  order  to  induce  the  introduction  of  capital  into  the  Re- 
public, and  its  employment  in  the  production  of  qideksilver, 
there  was  granted  to  Don  Juan  Bautista  Binnon  "  the  ex- 
clusive  privileffe,  for  the  period  of  Jive  year.",  of  working 
Mi-nes  of  Quicksilver  ia  the  territory  of  the  Repuhlic,  he  con- 
forming in  all  i-espects  to  the  Ordinances  of  Mining"  {a  las 
Ordenanzas  de  Mineria.) 


By  the  "Federal  Constitution  of  the  United  Mexican 
States,"  established  by  said  Constituent  Congress  on  the  4th 
day  of  Octoberl824,  ITpper  California  and  Lower  California 
continued  Territories  of  the  Federation,  and  hy  Section  5th, 
Art.  50,  Subd.  30,  Congress  was  vested  with  the  power  to 
grant  laws  and  decrees  for  their  interior  administroHon." 

By  Article  123d,  it  was  declared  that "  the  Judicial  power 
of  the  Federation  shall  reside  in  a  Supreme  Court  of  Jus- 
tice, in  Circuit  Courts  (JVi&MrtaJestfe  QVcm'to)  and  in  District 
Courts  {Juzgados  de  Dislricto,)  and,  by  Article  160,  that  "the 
Judicial  power  in  each  state  shall  bo  exercised  by  the  tribu- 
nals which  its  constitution  establishes,  or  desiguatea,"  ka. 


From  the  time,  therefore,  the  above  mentioned  "Con- 
stitutive Act,"  and  general  "  Constitution"  of  the  Mexican 
Federation,  went  into  effect,  the  whole  Judicial  power  of  the 
IN'ation  being  vested  in  the  "  Supreme  Court  of  Jastiee,"  in 
the  "Circuit"  and  "  District "  Courts,  and  in  such  Tribu- 
nals as  the  Constitution  of  each  state  should  "  establish  " 
or  "  designate,"  all  special  tribunals,  such  as  the  "  Tribunals 
General  of  Mining,"  at  Mexico,  and  the  "  Deputations  of 
Mining,"  (if  any  such  existed,)  in  the  Territories,  became 
illegal  and  divested  oi  their  jurisdiction,  and  whether  such 
"  Deputations"  could,  thereafter,  exist  in  the  several  states, 
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depended,  from  the  time  of  the  adoption  of  their  respective 
Gonsiitutions,  wholly,  upon  the  fact,  whether  they  were 
"established,"  or  "designated,"  as  Tribunals  thereunder. 

It  is  unnecessary  to  our  argument  to  refer  to  the  several 
Staie  Constitutions,  for  the  purpose  of  ascertaining  whai 
Tribunals  were  established  or  continued  by  them.  It  would 
be  found  by  such  reference,  that  some  of  them,  like  the 
Federal  Constitution,  vested  all  judicial  power  in  the  ordi- 
naj-)/ judicial  tribunals,  and  that  others,  in  part,  or  in  whole, 
continued  the  tribunals  then  existing,  until  by  lav)  some 
other  disposition  should  be  made. 

See  Galvan's  "  Coleccion  de  Consiituciones  de  los  Estados 
Unidos  Mex 


Rockwell,  in  the  prefiice  to  his  Compilation  of  Spanish 
and  Mexican  Law,  {page  22,)  says,  that,  "  by  a  Decree  of 
the  Congress  of  the  State  of  Burango,  dated  the  23d  of 
November  1824,  it  was  resolved,  that  a  Tribunal  de  Mineria, 
or  Mining  Court,  for  appeals  in  the  second  instance,  should 
be  established,  to  consist  of  a  lawyer  and  two  miners;" 
that  by  a  subsequent  Decree  its  functions  were  regulated  j 
that,  "  by  an  order  of  the  Congress  of  the  State  of  Chihu- 
ahua, dated  the  16tli  of  March  1826,  the  contentious  juris- 
diction of  the  Mining  Deputations  wa,&  iransferredto  the  ordi- 
rCary  Courts,"  and,  by  a  sahseqaentDecrae,  said  Deputations 
were  made  subject  to  the  Supreme  Government  of  the 
State ;  and  that,  "  by  a  Decree  of  the  Congress  of  the  State 
of  Guanazuato  of  the  24th  of  April,  182T,  the  contentious 
jurisdiction  of  the  Mining  Deputations  was  transferred  to  the 
ordinary  tribunals  of  justice,  their  ministerial  and  economical 
authorities,  as  well  as  the  ministerial  and  economical  author- 
ities of  the  extinct  General  Tribunal,  remaining  vested  in 
them,"  and  that  "these  are  the  onli/  regulations  by  which 


>yGooglc 


(     S9    ) 

any  changes  of  importance  are  understood  to  liave  been 
introduced  into  tlie  Mining  Laws  of  the  Republic  of  Mex- 
ico, sinco  the  esiablishment  of  its  independence." 

Whether  this  statement  of  Mr.  Rockwell,  as  to  the  leg- 
islation of  the  respective  Mexican  States  upoo  this  subject, 
is  correct  or  not,  we  have  not  the  present  means  of  verify- 
ing; but  one  thing  seems  certain,  and  that  is  the  only 
one  which  has  relation  to  our  argument,  that,  upon  the  estab- 
lishment of  the  Federal  Constitution  of  1824,  no  special  Min- 
ing Tribunal  could  thereafter  exist  in  any  of  the  Territories 
of  the  Eepublic,  and  that  all  judicial  po^^er  upon  the  subject 
of  mines  and  miners,  waa  thereby  vested  in  tlie  ordinary 
tribunals. 

This  effect  is  clearly  recognized  in  the  Decree  of  the  Mex- 
ican Congress  of  May  20th,  1826,  the  first  article  of  which 
is  as  follows : 

"  Art.  1.  The  Tribunal  G-eneral  of  Mining  must  cease, 
according  lo  the  general  Constitution,  in  so  far  as  it  relates  to 
the  administration  of  justice  with  which  it  was  charged." 

Halleek's  Mining  Laws,  409. 

By  the  second  article,  it  is  made  to  cease,  likcivise,  as  to 
its  executir^e,  economical  and  administrative  attributes,  and,  by 
subsequent  Articles,  and  by  the  governmental  regulation, 
{ iprovideneia,)  framed  for  carrying  it  into  execution,  its  mem- 
bers were' formed  into  a  "  Junta  Provisional  de  Mineria,"  for 
temporary  purposes,  to  be  succeeded  by  a  Junta  called  an 
"Establishment  {Establecimiento)  of  Mining,"  composed  of 
an  agent  of  the  miners,  an  attorney  of  the  creditors  of  the 
mining  fund,  and  a  government  accountant.  The  "Col- 
lege of  Mining,"  and  the  above  mentioned  "  Miningfund," 
both  created  under  said  Ordinances  of  1783,  were  thence- 
forth committed  to  the  management  of  said  "  Establish- 
ment of  Mining." 
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The  Federal  Oonatitutioii  of  1824  was  overthrown  in  tlie 
year  1836,  and  the  "  Constitutional  Laws"  {Leyes  Constilu- 
donales)  of  the  latter  year,  adopted  in  ite  place ;  bat  these 
did  not  re-establish  said  fecial  Mining  Tribunals. 

Snhsequently,  Santa  Anna  having  set  aside  said  "  Con- 
stitutional Laws,"  and  assnmed  dictatorial  powers  liuder 
the  Plan  of  Tacubaya,  on  the  27th  day  of  November,  1841, 
issued  a  Decree  creating  a  Junta  to  form  and  present,  as 
soon  as  possible,  a  new  project  for  the  "  re-es(ablishmmt  of 
the  Spedal  Tribunals  of  niiiiing,  with  the  modifications 
which  the  present  system  of  govemmmt  requires,  and  those 
which  experience  has  indicated,"  etc. 

■    See  Lara's  "Becrelos  y  Ordenes  de  Gobierm  Frovmonal" 
1841-2,  No.  183,  p.  194. 

Translated  in  Halleck's  Mining  Laws,  p.  425. 


On  the  11th  day  of  March,  1842,  Santa  Anna  issued  an- 
other Decree,  "  permitting  foreigners  to  acquire  real  estate 
(bienes  raices)  in  tho  Republic,"  the  first  and  second  arti- 
cles of  which  are  as  follows  : 

"  Art.  1.  Foreigners  who  are  domiciled  and  residing  in 
the  republic,  shall  be  at  liberty  to  acquire  and  possess 
xirban  and  country  property,  (propriedades  urbanas  y  rusU- 
cas)  by  purchase,  adjudication,  denouncement,  or  any  other 
title  whatsoever  established  by  the  laws." 

"  Art.  2.  They  shall  also  be  at  liberty  to  acquire  in  pro- 
per^, {en  propriedad)  mines  of  gold,  silver,  copper,  quicksil- 
ver, iron  and  coal,  of  which  they  may  be  discoverers, 
agreeably  to  the  Ordinance  of  that  branch,"  {Ch-demma  del 
ramo.) 

See  Lara's  Dec.  y  Ord.  del  Gob.  Prov.  1841-2,  No.  S25, 
p.  374. 

Translated  in  Halleck's  Mining  Laws,  pp.  426-429. 
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On  the  12tli  day  of  July  1842,  Santa  Anna  issued 
another  Decree,  reciting  "that  the  Decree  of  the  11th  of 
March,  of  this  year,  which  enables  foreigners  to  acquire 
real  estate  [bimes  raices)  in  the  Eepublic,"  had  given  rise  to 
some  doubts  as  to  the  true  meaning  (sentido)  of  Article  2d 
of  said  Decree,  therefore,  for  the  purpose  of  resolving 
them,  it  was  declared  that, 

"  Natives,  or  foreigners,  who,  shall  fully  prove  that  they 
have  been  restorers  of  ancient  Mines,  decayed  or  abandoned, 
shall  be  considered  as  discoverers,  and  consequently  are 
enabled  {hahiUtados)  by  Art.  2,  of  the  De<;ree  of  the  11th  of 
March,  of  this  year,  to  acquire  ownership  {propnedad)  in 
Mines. 

Ilalleck's  Mining  Laws,  p  4^0. 


The  before  mentioned  "  Establishment  of  Mining"  con- 
tinued in  existence  until  tlie  2d  day  of  December,  1842, 
when,  by  a  Decree  of  that  date,  issued  by  Nicolas  Bravo, 
(provisionally  substituted  as  President  of  the  Mexican 
:Republic  in  the  place  of  Sanfci  Anna,)  a  new  Regulation 
was  m-AA&,  reorganizing  s&iii-  "  Establishment  of  Mining," 
under  the  name  of  the  ''Board  for  the  Encmragement  and 
Administration  of  Minuig,"  {Junta  de  Foimnto  y  Administra- 
tba  de  Mineria,)  composed,  like  the  former,  of  three  persons, 
an  AgeM  of  the  Miners,  another  of  the  creditors  of  the 
Mining  fund,  and  a  Commissioner  of  the  Supreme  Gov- 
ernment. 

The  10th  Article  ot  Title  1st  of  said  Regulation,  is  as 
follows : 

"  Art.  10.  The  attributes  of  this  Junta  shall  be  those 
which  include  an  economical  and  faithful  administration 
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of  the  funds  mentioned  in  thia  Decree,  in  conformity  with 
the  Regulation  which  it  shall  draw  up  and  transmit  to  the 
Supreme  Government  for  its  approval.  In  this  Regulation 
there  shall,  moreover,  be  determined,  Ist,  the  manner  in 
which  quicksilver  sljall  be  obtained,  diatributed,  and  sold  to 
those  who  reduce  ores,  fixing'  the  eases  and  mode  in  which 
the  working  of  quicksilver  Mi?ies  in  the  Hepublia  is  to  be  sup- 
plied,  rewarded,  or  in  other  ways  stimulated  and  protected ; 
2d,  Everything  relating  to  the  redemption  of  the  debt  of  the 
Endowment  fund,  according  to  what  may  be  directed  in 
the  respective  Title  ;  3d,  The  regulation  and  direction  of 
the  Junta  itself,  and,  Finally,  it  shall  be  an  attribute  and 
object  of  its  most  efficacious  solicitude  to  promote  the 
encouragement  of  the  business,  [ramo)  its  funds,  and  its  Col- 
lege (Seminario)." 

By  the  16th  Article  of  the  same  Title,  said  Board  w^ 
empowered  to  settle  the  business  left  pending  by  the  extin- 
guished "  Tribunal  of  Mining,"  and  by  the  ^'Establishment 
of  Mining^" 


The  24th,  25th,  and  26th  Articles  of  Title  4th,  of  said 
Regulation,  are  as  follows  ; 

"  Art,  24.  The  Governors  of  Departments,  in  concert 
with  the  Departmental  Juntas,  and  with  the  previous 
approval  of  the  Supreme  Government,  will  establish  in 
each  of  them  the  number  of  Courts  of  First  Instance  which 
are  required  within  their  limits," 

"Art.  25.  Each  Court  shall  be  composed  of  three  terri- 
torial Deputies,  elected  in  the  manner  which  is  prescribed  in  the 
old  Ordinance  of  Mining,  (^Ordenanza  de  Mineria,)  and,  of 
these  three  individuals,  the  first  shall  be  the  President  of 
the  Court,  and  the  other  two  associates." 
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"  Art.  26.  Bach  one  of  these  Courts  shall  exercise,  within 
its  territory,  the  executive  and  economical  powers  given  by 
the  old  Ordinance  of  the  branch,  {ramo,)  and  in  judicial 
matters  they  shall  conform  to  the  eame  Ordinance,  so  far 
as  relates  to  the  simplicity  and  brevity  of  their  proceedings." 

See  said  Decree  in  Lara's  "Dec.  y  Ord.  del  Gob.  Prov.," 
1842-3, 1^0.  649,  p.  221-229. 

Translated  in  flalleck's  Mining  Laws,  p.  434-443. 


On  the  17th  day  of  February,  1843,  the  same  i 
President,  by  a  Decree  of  that  date,  reciting  that  "the  high 
price  at  which  quicksilver  is  now  purchased  is  injurious  to 
Mining,  the  most  important  branch  of  nur  wealth,  and  it  is 
therefore  the  duty  of  the  Government  to  provide  tor  the 
procurement  of  an  article  of  so  muck  interest  at  the  lowest 
possible  pnce,"  therefore,  the  "Junta  of  Encouragement, 
and  Admiuietration  of  Mining  "  was  authorized  "to  con- 
tract a  loan  of  (wo  miUioTis  of  dollars,  in  the  Republic,  or  out 
of  it,  for  the  purpose  of  procuring  the  contract  of  the  quick- 
silver of  the.  Mine  of  Ahnaden,"  ete. 

See  Lara's  "Dec.  y  Ord.  del  Gob.  Prov.,"  1842-3,  No. 
592,  pp.  297,  298. 

Translated  in  Ilalleck's  Mining  Laws,  pp.  447,  448. 


On  the  24th  day  of  May,  1843,  Santa  Anna  having 
resumed  the  discharge  of  the  functions  of  Provisional 
President  of  the  Mexican  Hepublic,  issued  a  Decree  of  that 
date,  reciting  that,  "  in  accordance  with  my  intentions  to 
encourage  whatever  may  contribute  to  the  National  aggran- 
dizement and  wealth,  and  considering  as  one  of  the  melons 
most  suitable  for  that  -purpose,  the  granting  of  rewards  and 
exemptions  to  the  important  branch  of  Mines  of  quicksilver,  so 
necessary  for  the  reduction  of  the  precious  metals,  the 
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■nwst  important  branch  of  the  mdustry  of  the  MepiiUic,  without 
which  the  others  can  make  no  progress,"  therefore,  the 
exemption  of  articles  of  coiianraption  in  mining  from 
excise  duty  {alcabala,)  gcantedby  the  Soi/al  Orders  of  Janu- 
aiy  13th,  1783,  of  November  12th,  1T91,  of  December  6th, 
1796,  and  of, August  8th,  1814,  should  be  punctually 
observed  with  reapectto  Mnes  of  quicksilvers  the  Hepublic ; 
the  operatives  in  such  Mines  should  be  exempt  from  all 
military  service,  and  personal  taxes,  no  impost,  general  or  mu- 
nicipal, should  be  levied  upon  quicksilver  extracted  from 
such  mines ;  and  areward  of  twenty  five  thousand  d/jllars  should 
be  paid  to  every  one  of  the  firet  four  operators  {mpresarios) 
who  should  extract  in  one  year  2,000  quintals  of  liquid 
quicksilver  from  ihsMnes  of  the  BepubUc,  and,  likewise,  a 
bonus  of  five  dollars  tor  each  quintal  of  that  metal,  which 
-should'  be  extracted  from  those  Mines  during  the  term  of 
three  years,  etc. 

See  said  "Decree  in  Lara's  "Dec.  y  Ord.  del  Gob.  Prov.,' ' 
1842-3,  ISo.  059,  p.  424-425. 

Translated  in  Halleek's  Mining  Laws,  p.p.  452-453. 


On  the  5th  day  of  July,  1843,  Santa  Anna  issued  another 
Decree,  which,  after  reciting  his  desire  "to  eiwourage  {fo- 
meniar)  and  give  s^greaier  impulse  to  the  important  branch 
of  Mining  which  forme  the  principal  wealth  of  th£  Republic," 
enacts  as  follows : 

"Art.  1.  The  Junta  of  Encouragement  and  Adminis- 
tration of  Mining  is  empowered  to  work,  to  contract  tor 
supplying,  and  to  protect  Mwes  of  Quicksilver  in  the  Re- 
public." 

"  Art.  2.  The  amounts  which  the  Junta  may  advance, 
with  said  object,  to  the  workers  (empresarios)  of  mines  of 
quicksilver,  besides  being  secured  to  its  satisfaction,  will 
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bear  an  annual  ititorest  of  five  per  cent,  which  will  go  to 
the  fiindB  of  that  branch." 

<' Art.  3.  The  Junta  will  not  contract  for  the  supply  ot 
any  Mine,  without  obtaining  the  necessary  data  which 
prove,  as  fiir  as  possible,  the  goodness  of  the  operation  {ne- 
godaeion.") 

■ "  Art.  5.  The  Junta  will  receive,  at  the  price  which  may 
be  agreed  upon  with  the  parties  interested,  (and  which  can 
not  exceed  the  market  price,)  in  payment  of  the  respective 
capitals  and  interests,  liquid  qukksilver,  and  wilt  distribute 
it  among  the  mines  of  gold  and  silver,  in  a  proportional 
manner,  and  according  to  the  provisions  of  the  Regulation 
which,  for  the  useful  distribution  of  this  fund,  it  wiU  draw 
up,  and  pass  to  the  Government  for  its  approbation." 

"  Art.  7.  The  said  Junta  will  purchase  and  construct,  on 
account  of  the  firnds  which  it  administers,  the  Jksks  required 
to  hold  the  quicksilver,  and  will  distribute  them  in  the 
mining  departments,  in  order  that  it  may  be  transported 
with  security." 

"Art.  8.  The  Junta  is  empowered  to  send  intelligent 
persons  to  search  for  good  mines  {criadores)  of  cinnabar,  to 
cause  those  already  discovered  to  be  examined,  and  to  dic- 
tate all  such  measures  of  favor  {cwmias  medidas  farciaks)  as 
experiepce  may  suggest,  in  order  that  the  ■prodwiti'm  of 
Qmcksilner  in  the  Republic  may  be  efficaciously  encouraged." 

See  said  Decree  in  Lara's  "  Dec.  y  Ord.  del  Gob.  Prov." 
1843,  No.  698,  p.  19,  20. 

Translated  in  Halleck's  Mining  Laws,  p.  454,  455. 


The  gi-eat  importance  in  the  opinion  of  the  then  Mexican 
Government  of  the  discovery  and  successful  working  of 
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Mines  of  Quicksilver  in  the  Republic,  and  its  readiness,  and 
even  anxioua  desire  to  assist  and  promote  this  object,  by 
every  available  means,  is  further  shown  by  the  Order  of  July 
8th,  and  Decree  of  Ju!y  14th,  1843,  respecting  the  raising 
of  a  fund  for  that  purpose  in  the  Department  of  Jalisco, 
and  by  the  Decree  of  September  26th,  of  the  same  year, 
intended  more  fully  to  carry  out  and  accomplish  the  ob- 
jects contemplated  by  said  Decree  of  July  5th,  1843. 


From  this  review  of  Spanish  and  Mexican  legislation,  it 
is  evident  : 

First.  That  the  Spanish  Mining  Ordinances  of  1783, 
■with  no  important  modifications,  except  those  intro- 
duced, as  we  have  seen,  by  the  Decrees  of  the  Gren- 
erai  and  Extraordinary  Cortes,  continued  in  force 
throughout  Mexico,  (including  Upper  California,)  down 
to  the  time  of  its  independence  of  Spain,  and  there- 
after, likewise,  subject  only  to  the  alterations  made  by 
its  Constitution  and  other  Laws  and  Decrees,  down  to 
the  time  of  the  origination  of  the  claimant's  title  in 
1845. 


That  under  said  Ordinances  of  1 783,  the  Tri- 
bunals therein  provided  for,  under  the  name  of  "  Dep- 
utations of  Mining,"  could  only  exist  where  there 
were  ''Beales"ov^'Asientos"  of  Mines  and  Minerswhohad 
been  engaged  for  more  than  one  year  next  preceding 
in  working  and  supplying  such  Mines  and  reducing 
their  ores,  inasmuch  as  the  "Deputies"  to  compose 
such  Tribunals  could  only  be  appointed  by  the  election 
of  such  Miners, 

See  Ordinances  of  1783,  Tit.  2,  Arts.  2,  3,  4,  7,  8. 

Halleek's  Mining  Laws,  p.  201-203. 
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Third.  That,  in  the  absence  of  such  "  Deputations 
of  Mining,"  the  respective  RoyalJudgi  "  '■  -  ■  ■ 
were  Judges  of  Mines. 

See  Ordinances  of  1783,  Tit.  2:    Art.  1. 

Halleck's  Mining  Laws,  p.  201. 


Fourfh.  That  under  the  "  Constitution  of  the  Span- 
ish Monarchy"  of  1812,  and  the  Decrees  of  said  Gen- 
eral and  Extraordinary  Cortes,  the  jurisdiction  of  said 
Royal  Judges,  {Justieias  Reales)  was  vested  in  the 
Judges  of  Partido  and  First  Alcaldes  of  Towns. 

See  Arts.  273,  274,  275  of  said  Constitution. 

Also,  "  Reglamento  de  las  Audiencias  y  Juzgados 
de  Primera  Instancia,"  Cap.  2,  Arts.  1,  3,  4,  7,  8,  28, 
29,  30,  32,  33;  Cap.  3,  Arts.  6,  7,  10,  11;  Cap.  4, 
Arts.  1,  3,  5;  in  Galvan's  "  Decrees  of  Cortes,"  p.  45-52. 


Fifth.  That  no  "  Reales "  or  "  Asientos"  of  Mines, 
having  existed  in  Upper  California  prior  to  the  Mexi- 
can independence,  as  a  consequence,  no  such  Special 
Mining  Tribunals  could  have  existed  there. 


Sixth.  That,  by  the  Mexican  Constitution  of  1824, 
the  Judicial  Power-vested  by  said  Ordinances  of  1783 
in  said  Mining  Tribunals,  was  transferred  to  the  ordi- 
nary Courts  of  Justice  created  by  said  Constitution,  so 
far  as  the  Federal  Territories  were  concerned,  and  con- 
tinued to  exist  in  such  Tribunals  in  the  Mexican  States, 
only  where  their  respective  Constitution  so  provided ; 
and  that  the  economical  and  administrative  powers  of 
said  Tribunals,  were  vested  in  the  Executive  Depart- 
ments of  said  Federal  and  State  Governments;  thegen- 


>yGooglc 


(     48     ) 

eral  non-existence  of  such  Special  Mining  TriljnnalB 
througliouttlie  iVIexican  Republic  on  the  27th  day  ot 
November,  1841,  being  shown  by  the  Decree  of  that 
date,  referred  to  in  the  foregoing  abstract,  proposing 
their  re-cstabhshnient. 

Sevmtl.  That  upon  the  abolition  f^'^d"  Tribunal 
General  of  Mining  "  by  said  Decree  of  May  20%  '  826, 
in  consequence  of  the  incompatibihy  of  it  judieial 
functions  with  the  Federal  Constitution  of  1824,  the 
Junta,  called  the  "  EstabUshment  of  Mining,  was  cre- 
ated is  the  medium  and  instrument  through  which 
the  Federal  Executive  should  exercise  the  economical 
and  administrative  powers  over  the  fl>J<'«t  »' M™"f 
which  had  been,  until  th™. '''=<''^''?'*by  ^""^"^^ 
and  that,  after  the  overthrow  of  said  Constrtubon 
of  1824,  and  said  Constitutional  Laws  of  KH>,  ana 
the  aasuinption  of  absolute  powers  V  Santa  Anna^^ 
Nicolas  Bi-avo,  as  his  substitirte  by  ^d  Dj""^  °f 
December  2d,  1842,  said  "  Establishment  of  Mimng 
wLSorganiied  into  said  "  Boar*  of.^'TKS 
and  AdnSnistration  of  laining,"  and  "Courts  of  First 
Sltce  of  IMining"  wereestablished  both  being  fonned 
substantially  upon  the  models  of  said  "  Tribunal  Gen- 
eral" and  "  Deputations  of  Mmmg. 

MilhUi  That,  for  the  same  reason  above  referred  to, 
to  wit  •  That  there  were  neither  Mines  discovered,  nor 
Miners  engaged  in  workmg  them,  (except  m  the  pres- 
ent case)  in  Upper  California,  prior  to  its  acquisition  by 
To  United  States,  no  "  Courts  of  First  Instance  of 
Mininf  were  ever  estabhshed  there,  under  said  Decree 
of  December  2d,  1842;  said  Decree  direetmg  the  estab- 
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lisliment  of  such  Courts  in  the  several  Departments  of 
the  RepubUc,  (with  the  "previous  approval  of  the 
Supreme  Government,")  only  when  "  required,"  and 
likewise  directing,  that  the  three  Territorial  "Deputies  " 
to  compose  such  Courts,  should  be  "  elected  in  the 
manner  which  is  prescribed  in  the  old  Ordinance  of 
Mining,"  that  is,  by  the  Minei^  of  each  "Real"  or 
"  Asiento  "  of  Mines,  none  of  which  existed  in  Upper 
California. 

See  said  Decree,  Tit.  4,  Arts.  24  and  25. 

Halleck's  Mining  Laws,  p.  44  I. 


Nin^.  That  in  the  absence  of  any  such  Special 
Mining  Courts  in  Upper  California  in  1845  and  1846, 
the  First  Alcaldes  of  the  Districts  within  which  Mines 
might  be  discovered,  had  jurisdiction  to  make  registry, 
and  deliver  judicial  possession  of  such  Mines. 


Tenth.  That  the  discovei-y  and  working  of  quicksil- 
ver mines  in  the  kingdom  of  New  Spain,  afterwards 
the  Mexican  Republic,  was,  from  the  tune  at  least  of 
the  assembling  of  the  extraoadinary  Cortes  in  1811, 
down  to  1845  and  1846,  regarded  by  the  Government 
as  an  object  of  the  utmost  importance  to  the  industry 
and  prosperity  of  that  country,  and,  as  an  object,  the 
pursuit  of  which  involving  very  heavy  expenditures, 
was  therefore  to  be  fostered  and  encouraged,  not  only 
by  pecuniary  rewards,  but  by  special  favors,  privileges, 
and  exemptions. 

Eleventh.  That,  among  the  attributes  of  grace  and 
favor  exercised,  first  by  the  Viceroy  of  New  Spain  upon 
recommendation  of  said  ''  Royal  Tribunal,"  and  after- 
wards by  the  Supreme  administrative  power  of  theMex- 
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ican  Republic  upon  like  recommendalion  ol  said  "Junta 
de  Fomento,"  for  the  encouragement  of  important  enter- 
prises in  Mining,  was  that  of  grtmting  to  those  who  un- 
dertook such  enterprises,  a  much  larger  number  of  Mines 
or  extent  of  Mining  territory,  than  was  granted  in  ordi- 
nary cases,  and  that  this  partiality  was/w%  authorized, 
both  by  t-aid  Mining  Ordinances  of  HR-S,  and  by  the 
Laws  and  Decrees  of  the  Mexican  Republic. 

See  Ordinance."  of  1783,  Tit.  6,  Arts.  6  and  17;  Tit. 
1(1,  Art.  17:    Tit    II,  Art.  1. 

Halleck's  Mining  Laws,  pp.  225,229,  251,  252. 


In  corroboration  of  this  last  proposition,  it  may  not  be 
wholly  unnecessary  to  add  a  brief  extract  from  the  work 
of  Teodosio  Larea,  a  writer  of  standard  authority,  on  the 
Administrative  Law  of  Mexico.     He  says  : 

"According  to  them,"  [the  Ordinances  of  1783,]  "it  is 
beyond  all  doubt  that  the  ft'^fe  by  which  Mines  are  acquired, 
is  the  concession  ;  but  this  does  not  belong  to  the  adminis- 
trative power,  but  to  the  special  trihunah  which  the  same 
,  Ordinances  establish  and  to  which  appertains  the  cogniz- 
ance of  registries  and  denomcements,  eontentioas  jurisdiction 
being  granted  to  them  over  all  euita  in  which  are  involved 
questions  relative  to  the  acquisition,  preservation  and  for- 
feiture of  Mines.  On  ly  in  the  case  of  the  undertaking  of  the  work- 
ing {hahilitamn)  of  many  Mines  {muchas  mirms)  or  other  consider- 
able mierprise  of  that  kind,  does  the  making  of  the  concession 
belong  to  the  Government  (h  Gobiemo,)  upon,  the  report  (informe) 
of  the  Tribunal  General,  to  whom  application  must  be  made 
with  the  petition:" 

See  Lares  "Derecho  Administrativo,"  p.  91. 

Returning,  then,  from  this  review  of  Spanish  and  Mexi- 
can legislation,  to  the  first  question  proposed  to  be  con- 
sidered in  this  Brief,  to  wit : 
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What  was  a  Mine  under  Mexiran  Mining  laws,  and  of 
what  composed,  and  what  were  the  rights,  both  to  the 
mineral  and  to  the  surface  and  soil,  which  its  aequisition 
according  to  those  laws  conferred  ? 


It  seems  to  us: 
First.  That  the  answer  to  the  former  part  of  this  question, 
as  to  what  a  "  Mine  "  was  under  Mexican  Mining  laws,  has 
already  been  most  clearly  shown  by  the  literal  quotations 
which  we  have  made,  not  only  from  those  laws  themselves, 
hut  from  the  more  early  Spanish  laws  upon  which  thelat^ 
ter  were  founded. 

In  the  6th  Article  of  the  very  Law  of  1559,  from  which 
we  have  ah-eady  quoted,  declaring  the  incorporation  of 
Mines  into  the  Koyal  Patrimony,  it  is  distinctly  stated,  that 
the  "  Mine  "  of  the  discoverer  "  shall  he  one  hundred  varas 
long  and  fifty  varas  wide,  aa  he  may  select  it,"  and,  by  a 
Law  of  the  Indies  of  the  same  year,  the  same  rule  for  fix- 
ing the  boundaries  of  "Mines,"  was  extended  to  those 
Kingdoms. 

So  in  Article  22d  of  the  Ordinances  of  1563,  called  the 
"Old  Ordinances,"  it  is  declared  that  the  "  Mine  "  of  the 
discoverer  and  registerer  of  a  new  vein,  shallbe"aspa(;cof 
one  hundred  and  twenty  varas  in  length  upon  the  vein,  and  sixty 
in  width;"  and  that,  at  the  stakes  of  such  first  discoverer, 
"one  Mine"  shall  be  left  for  the  King,  of  the  "same 
dimensions"  Si&th&toi  such  first  discoverer,  and  that"  each" 
of  the  "Mines"  thereafter  taken,  ''shall  be  one  hundred 
varas  long  and,  fifty  wide." 

Again,  in  Article  23d  of  the  Ordinances  of  1584,  called 
the  "  New  Ordinances,"  it  is  provided,  that  the  "  Mine" 
of  the  discoverer  and  registerer  of  a  new  vein,  shall  he  "  a 
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Ofnd  dghty  in  width,"  and  that  "each"  of  the  "Mines"  taken 
after  those  of  the  first  discoverer,  "  shall  be  one  hundred 
and  twenty  varas  long  and  sixty  wide ;"  and,  in 

Article  26th,  that  in  setting  out  the  stakes  for  the  estab- 
Hshment  of  the  boundaries  of  such  "  Mines,"  care  shall  be 
taken  "  to  make  an  oblong  with  right  angles,"  kc,  and  in 

Article  70th,  that  the  "Mine"  of  &. discoverer  of  50W,  shall 
be  "  a  space  of  eighty  varas  in  length  and  forty  in  width," 
and,  of  others  subsequent  to  him,  "a  space  of  seventy  varas 
long  and  thirty  wide." 

And  in  the  8th  Title  of  said  Ordinances  of  1783,  (which, 
upon  this  subject^  was  the  law  of  Mexico  in  1845  and  1846,) 
prescribing  the  cfimewaions  which,  in  future,  "Mines"  are 
to  have,  it  is  provided  in  Articles  2d,  3d,  4th,  5th,  6th,  7th 
and  8th,  that  the  "Mine"  of  every  Miner,  without  distt'nctioti 
of  discoverers,  and  whether  said  Mine  be  of  gold,  silver, 
or  any  other  metal,  shall  be  "  two  hundred  Castilian  varas  oQ 
the  thread,  direction,  or  course  of  the  vein,"  and,  "to  make  a 
square  or  rectangle  with  the  preceding  measurement,"  the 
width  of  such  "  Mine"  shall  varj'  from  "  one  hundred  varas" 
when  the  vein  is  perpendicular  to  the  horizon,  t-o  '*  two  hun- 
dred varas,"  when  its  dip  is  at  an  angle  of  forty-five  degrees ; 
and,  in  Article  11th,  that  the  Miner,  "  at  the  time  ol  taking 
possession  of  the  "Mine,"  shall  set  up  in  his  boundaries 
stakes,  or  Land-marks,  {mc^ones)  secure  and  easily  distin- 
guished, with  the  obligations  of  having  them  kept  and  pre- 
served perpetually,"  etc. 


Language,  it  seems  to  us,  could  scarcely  be  plainer  in 
declaring  that,  what  under  the  Spanish  and  Mexican  Laws 
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Was  called  a  "  Mine,"  was  a  specific  piece  of  ground,  small  in, 
extent,  but  of  definite  length  and  widih,  with  boundaries  pre- 
cisely, and  often  jndieially,  marked  ont  and  established  by 
stakes  or  iand-marka,  which  were  required  to  \}e  ferpelual ; 
and  included,  not  only  the  mineral  containedin,  and  which 
constituted  a  part  of,  the  substance  of  the  soil,  but  likewise, 
the  surface  and  soil  to  the  limited  extent  of  its  boundaries, 
the  latter  being  granted,  evidently,  for  the  convenient  and 
necessary  use  of  the  Miner  in  the  extracting  of  said  min- 
eral ;  and  that,  whilst  the  ordinary  Miner  could  acquire 
by  registry  only  one  such  "Mine,"  the  discoverer  of  a  nev) 
vein  in  a  hill  previously  worked,  could  acquire  ftoo,  the  dis- 
coverer of  an  absolutely  new  Ml,  three  on  the  principle  vein, 
and  me  on  every  other  vein  which  he  should  discover,  and 
that  mi/  number  of  such  "Mines"  could  be  acquired  and 
held  by  purchase,  inheritance,  or  other  such  lawful  title,  or 
be  granted  by  the  Supreme  Executive  upon  the  recommenr 
dation  of  the  "'Uoyal  Tribunal  of  Mining,"  whilst  it  exist- 
ed, afterwards,  of  the  "Establishment  of  Mining,"  and 
finally,  of  the  "Junta  de  Fomento"  of  Mining,  as  an  act 
oifavor  and  assistance  to  some  important  enterprise,  which  it 
was  the  policy  and  interest  of  the  Government  to  aid  and 
encourai^e. 


Second.  That  the  answer  to  the  ktter  part  of  said 
question,  to-wit :  What  were  the  rights  both  to  the  mineral  and 
to  the  surface  and  soil,  which  its  acquisition  according  to  those 
laws  conferred,  can  scarcely  admit  of  more  doubt  than  the 
answer  to  the  former  part,  though  it  will  require  a  some- 
what more  extended  consideration. 

As  we  have  already  seen,  by  the  Spanish  law  which  con- 
tinued in  force  after  the  Mexican  independence,  the  own- 
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ership  of  all  mines  of  gold,  silver,  qitkksUver,  and  other 
metals,  not  granted  to  individuals,  was  in  the  Crown.  By 
that  independence,  and  the  Republican  Constitution  there- 
after adopted,  this  ownership  passed  to,  and  vested  in  the 
Mexican  Nation. 

On  this  point,  Lares,  after  reviewing  the  various  acts  of 
Spanish  legislation  on  the  subject  of  mines,  says  : 

"  Such  were  the  principles  adopted  by  the  legislator, 
and  such  the  dispositions  relative  to  the  acquisition  and 
government  of  the  Mines,  Which  were  in  force  at  the  time 
of  the  consummation  of  the  grand  work  of  the  l^ational 
Independence. 

The  Mexican  Nation,  having  been  declared  free  and 
independent  of  the  Spanish  government  and  of  every  other 
power,  the  Seiguiory  (senffrw)  of  the  King  of  Spain  over  the 
mines  absolutely  terminated,  in  like  manner  as  terminated 
all  the  dominion  and  sovereignty  which  he  might  have 
exercised  over  the  territory  of  the  Nation.  What  are,  then, 
the  principles  recognized  at  present  by  legislation,  m 
regard  to  the  ownership  of  the  Mines?" 

"The  legislator  has  not  occupied  himself,  at  all,  in  ma^ 
king  8.  formal  declaration  upon  the  matter,  like  that  which 
was  made  in  France  in  1791,  nor  upon  a  regulation,  com- 
plete and  definite,  like  that  of  1810,  but,  in  those  partial 
provisions  which  he  has  made  upon  the  branch  of  mining, 
he  has  recognized  in  a  manner  implied,  but  clear  and 
evident,  the  principle,  that  the  Mines  belong  to  the  Nation, 
declaring  expressly  that  to  it  alone  does  it  appertain  to 
granHconceder)  tiaa  class  of  property  (esto  especie  (?e  proprie- 
dad).  Thus  it  is,  that  in  the  decree  of  the  General  Congress 
of  October  7th,  1823,  enabling  foreigners  to  make  with  the 
owners  of  mines  (duenos  de  minas)  contracts  for  every  kind 
of  supplies,  even  to  the  extent  of  accLuiring  in  ownership 
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shares  in  the  operations  which  they  supply,  he  reminds 
them  that  they  have  to  remain  subject  in  eveiything  to  our 
Ordinances,  for  the  working  of  the  mines,  and  to  the  other 
obligations  and  charges  under  wliichihe  Nation  grants  {con- 
cede) the  ownership  (la  propriedad)  oi  such  parcels  of  ground 
(fundos)  to  every  citizen," 

"  Two  principles,  each  most  important,  the  legislator 
recognizes  in  this  notable  disposition  ;  the  first,  that  the 
Ordinances  of  mining  {Ordmanzas  de  mneria)  are  in  force> 
and  that  by  them  must  be  regulated  the  working  of  the 
mines ;  the  second,  that  it  is  the  JSlaUon  which  grants  [con- 
cede)  the  ownership  {h  propriedad)  of  the  mines.  But  how 
could  the  Nation  grant  that  which  it  has  not  ?  And  how 
would  it  be  able  to  give  to  ojie  that  which  it  might  have 
acknowledged  to  belong  to  another  f  The  law,  therefore, 
has  not  recognized  the  property  ( propriedad)  of  the  "  Mine" 
to  be  in  the  owner  of  the  field,  {dueno  del  /undo,)  but  has 
made  it  to  consist  in  the  grant  [concesion)  which  the  Nation 
makes  to  him  who  registers,  or  denounces  it  in  conformity 
to  the  Ordinance." 

"  The  same  was  the  conception  of  the  Decree  of  March 
11th,  1842,  which  empowered  foreigners  to  acquire  real 
property  {bienes  raiees)  in  speaking  of  the  mines,  it  empow- 
ers them  to  acquire  in  ownersLip  (en  propriedad]  those  of 
which  they  should  he  the  discoverers,  m  conformity  to  the  Ordi- 
nance u^on  thai  branch.  Here,  again,  is  seen  united  the 
ownei-ship  [la  propriedad)  with  the  grant,  [concesion,)  through 
the  medium  of  the  discovei-y,  in  the  terms  which  the  Ordi- 
nance prescribes." 

"  There  is,  therefore,  no  doubt  that  our  legislation,  like 
the  French,  distinguishes  the  property  of  the  soil,  {la  pro- 
priediul  del  stielo,)  from  the  property  of  the  mine  {la  proprie- 
dad de  h  mina) ;  recognizes  that  only  the  Nation  can  grant 
the  latter  property  {propriedad);  and  establishes  that  the 
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grant  (eoTwesion)  is  made   in  the  maimer  which  is  deter- 
mined in  the  Ordinance  of  1783." 

Lares'  Derecho  Adminiatrativo,  pp.  91-93. 


It  will  he  seen  from  this  extract  from  this  standai-d  Mex- 
ican law-writer,  that  the  Mexican  Nation,  from  the  time  of 
its  Independence,  was  considered  as  having  succeeded  to, 
and  as  holding  the  property  of  the  Mines,  subject  to  the  same 
laws  which  had  previously,  under  the  Spanish  Dominion, 
fixed  the  nature,  defined  the  character,  and  incidents,  and  re- 
gulated the  mode  of  acquiring  and  holding  such  property. 

According  to  those  laws,  as  indicated  in  the  preceding 
quotation,  there  were  two  distir).ct  rights  of  properly  in  land 
containing  metals  or  ores,  one,  the  right  to  it  generally  m 
large  quantities,  for  the  purposes  of  Agriculture,  pasturage, 
and  the  ordinary  profits  of  its  surface  and  soU,  and  the  other, 
the  right  to  it  in  parcels  of  very  smaU  extent,  for  the  pur- 
pose of  extracting  therefrom  and  reducing  said  m£(als  and 
ores. 

So  entirely  distinct  in  nature  and  fact,  were  these  two 
rights,  that  they  never  passed  by  the  same  grants,  except  in 
very  early  times,  and  even  then,  a  grant  of  land,  in  the  or- 
dinary form,  was  insufficient  to  paas  any  right  whatever  to 
the  metab  or  ores  which  it  might  contain. 

Qamboa,  speaking  on  this  subject,  says  : 

"  In  Spain,  under  the  law  of  the  Partida,  the  ^woper;^  of 
the  mines  was  bo  vested  in  the  King,  that  theg  were  held  not 
to  pass  in  a  grant  of  (he  land,  although  not  excepted  out  of 
the  grant,  &c." 

See  Eockwell's  translation,  p.  126. 
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■  Again :  "  As  a  consequence  of  this  liberty  to  seek  for 
mines,  extended  absolutely  to  all  persons,  it  follows,  that 
they  lauBt  be  regarded  as  not  having  passed  with  ike  grants  of 
hndfrom  Ike  Sovereign,  unless  particularly  mentioned  in  the 
grant,  or  unless  a  ease  of  immemorial  prescription  be  made 
out.  But,  except  in  these  two  eases,  no  person,  of  what- 
ever condition,  rank,  or  dignity,  can  prevent  their  being 
searched  for  in  Ais /arms,  p(ts(Mres,  inkeriiance  or  other  phce," 
etc. 

Eoekwell's  Translation,  p.  166. 

And  again ;  ^*  The  question  may  be  raised,  whether,  upon 
the  discovery  of  a  mine  in  another  proprietor's  ground,  the 
owner  of  tke  soil  is  entitled  to  claim  precedence  of,  and  oust, 
the  disGOwerf  To  which  we  reply,  on  the  authority  of 
Baldus,  Paulo  de  Castro,  Rosenthal,  Petrus  JBarbosa,  Bar- 
tkolo,  and  Cepola,  all  of  whom  are  cited  by  Antimez,  that 
the  discoverer  is  to  be  preferred  before  the  owner  of  the 
ground,  provided  he  comply  with  the  directions  of  the 
Ordinances  concerning  registry ;  jirsi,  because  he  who  first 
takes  possession  according  to  law,  is  in  a  better  condition  ; 
sec^md,  because  the  mine  or  vein  is  not  part  of  ike  estate,  nor 
did  it  pass  witk  the  land,"  etc. 

EoekweU's  Translation,  p.  169, 


So,  Solorzano  m  his  PoUtica  Indiana,  Lib.  6,  Cap.  1,  No. 
18,  says : 

"  Mines  are  held  as  so  called  BoyalHes,  {Begalias,)  that 
is,  as  property  {hienes)  belonging  to  the  Kings  and  Superior 
Lords  of  the  provinces  where  they  are  found,  and,  as  belong- 
ing to,  and  incorporated  by  law  and  custom  into  the  Royal 
Patrimony  and  Crown,  whether  found  and  discovered  in 
public  places,  or  in  the  lands  and  possessions  of  private 
persons;  so  that,  although  the  latter  may  allege  and  prove 
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that  they  possess  such  lands,  and  their  appurtenances,  by 
special  gift  and  concession  from  the  same  Princes,  no  matter 
hou)  general  may  be  the  words  in  which  it  is  made,  tbia  will 
not,  of  itseli,  be  of  any  avail  or  advantage  to  them  for 
acquiring  or  gaining  thereby  the  mines  which  may  be  dis- 
covered in  the  lands,  unless  it  is  so  especially  provided  and 
expressed  in  said  grant." 


And  Lares,  upon  the  same  subject,  says: 

"Thus,  according  to  this  right  (derecko)  of  Moyalties 
(Megalias)  the  property  {la  propriedad)  of  the  mines,  and 
the  property  {la  propriedad)  of  the  surface,  (fe  stiperficie) 
were  wholly  distinct  {del  todo  distintas) ;  that  of  the  surface 
pertaining  to  private  dominion,  {daminio  privado,)  and  gave 
the  right  to  indemnification  if  it  was  damaged ;  the  other, 
pertaining  to  the  dominion  of  the  Crown,  {al  dominio  de  la 
Corona,)  and  was  the  object  of  privileges  and  concessions, 
{cmwesiones)  which  were  multiplied,  and,  oftentimes,  without 
indemnificadon  to  the  proprietor  of  the  soU.  This  is  the  prin- 
ciple of  the  right  of  Royalties  {.Regalias')  which,  according 
to  Laferriere,  governed  as  to  Mines  in  France,  until  the 
Revolution." 

"  And  this  same  principle  was  adopted  by  almost  all 
nations,  who,  in  their  statutes  and  particular  laws,  declared 
as  Royalties,  and  Patrimony  of  the  Sovereigns,  the  veins  of 
precious  metals,  wherever  they  might  be  found,  whether 
in  public  places,  or  in  estates  or  lands  of  individuals. 
Thus  it  became  established  in  Germany,  Spain  and  Portu- 
gal," &c. 

Lares'  "Dereeho  Administrative,"  p.  85, 


There  being,  then,  according  to   Mexican   laws,  these 
two  distinct  rights  of  property  in  land,  one  the  right  to  its 
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mineral  profits,  and  the  other  the  right  to  the  profits  of  ita 
surface  and  soil,  both  originally  vested  in  the  Nation,  one  of 
which  was  passed  from  said  Nation  to  a  private  owner  by 
means  of  the  ordinary  grant,  and  the  other,  passed  from 
said  NcUwn  to  a  private  owner  who  had  discovered  metal  or 
ore  therein,  by  what  was  called  the  grant  or  concession  of 
the  Mine,  let  us  examine  for  a  few  moments  the  nature  of 
this  latter  "concession,"  and  the  principles  upon  which  it 
was  founded. 


"We  have  already  seen  that  the  object  of  the  incorpora^ 
tion  of  all  mines  into  the  Royal  Patrimony  was,  that  the 
grant  of  them  might  be  offered  and  made  by  the  Sovereign 
to  all  of  his  subjects  who  would  expend  their  labor  and 
means  in  searching  for,  discovering,  and  working  them. 

The  mines,  that  ia,  metals  and  ores,  though  a  part  of  the 
subslaiice  of  the  land,  were  considered  as  treasures  hid  in 
the  bowels  of  the  earth,  in  places  unknown,  of  inestimable 
value,  and  which,  being  the  property  of  Ike  Sovereign,  it  was 
his'interest  and  that  of  the  public  which  he  represented,  to 
have  discovered  and  brought  into  use  to  enrich  the  Jfation. 
Hence,  the  oflFer  of  ^g  free  grant  of  these  mines,  in  parcels 
of  small  extent,  but  proportioned  to  the  great  wealth  of 
their  products,  and  the  abilitj-  of  individuals  ordinarily  to 
extract  them,  subject  only  to  the  payment  to  the  Crown  of 
the  prop'ortion  of  the  metal,  when  extracted,  which  it 
reserved  to  itself,  which  at  first  indeed,  was  the  lion's  share, 
but  afterwards  successively  reduced  to  the  A«{/)  the^i!/i,the 
tenth,  and  finally,  by  the  Decrees  of  the  Spanish  Cortea, 
and  of  the  Mexican  Government,  abolished  altogether;  and 
subject  likewise  to  the  registry  and  working  of  such  mines 
in  the  manner  prescribed  by  the  laws  on  the  subject. 

"When,  therefore,  an  individual,  in  reliance  upon  this 
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offer,  expended  his  labor  and  means,  in  tbo 
search  for  and  discovery  of  a  vein  of  metal  or  ore,  be 
acquired  an  incipient,  but  just  and  meritorious,  right  to  the 
proffered  grant  of  a  "  Mne "  thereon,  and  this,  both 
as'  against  the  Oovm  and  as  against  all  other  persons. 

Febrero^  an  author  of  the  highest  authority  upoo  Span- 
ish and  Mexican  law,  in  treating  of  Dominion  and  the 
TTwdes  of  acquiring  it,  specifies  "Discovery  "  as  one  of  the 
modes  of  occupation  by  which  such  dominion  is  acquired, 
and  says  that  this  mode  is  that  by  which  treasures,  and 
Mines  are  acquired- 
See  Tebrero  Mexicano,  Vol.  1st,  Lib.  2d,  Tit.  1,  Chap.  2, 
Arts.  17, 19. 


So,  likewise,  the  author  of  the  Mexican  Compilation,  en- 
titled "  Ordmcmzas  de  'Eerrasy  Aguas,"  makes  the  same 
classification,  and  attributes  to  the  same  cause  the  or^in  of 
the  tiUe  to  a  Mine. 

See  "  Ord.  Tier;  y  Ag."  p.  43,  Art.  47. 


The  discoverer,  then,  having  by  such  < 
consideration,  acquired  an  incipient  nyAi  (o  a  "Mine"  or 
"  Mines,"  upon  the  vein  6r  vdns  discovered  by  him,  let  us 
see  how  this  right  was  perfected  into  a  legal  iille,  and  the  fidl 
"concession"  and  complete  (fomi'm'on  over  it,  or  them,  ob- 
tained. 

This  "  emcession,"  as  we  see  by  the  officers  through 
whose  instrumentality  the  Nation  made  it,  as  well  as  learn 
from  Spanish  and  Mexican  law-writers,  was  ordinarily  a 
JuMdsl  aet. 
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La.n.%  speaking  on  this  subject,  says: 

"  And  as  tliia  Ordinance  has  not  devolved  upon  the  ad- 
ministrative power,  but  upon  the  Judkial,  the  cognizance 
of  the  denouncements  and  registries  of  mined,  for  the  grant- 
ing of  them  in  ownership,  (en  propriedad,)  it  follows,  as  we 
have  already  said,  that  with  us,  the  concessions  (las  con- 
cesiones)  to  which  the  mines  give  occasion,  are  not  admin- 
istrative acts." 

"By  seeking  further  to  diBtinguiBh.  in  these  concessions 
that  which  touches  the  rights  of  the  oivner  of  the  soil,,  (dueno 
delfitndo,)  from  that  which  belongs  solely  to  the  general 
interest  of  the  working  [of  the  Mine,]  there  would  be  sepa^ 
rated  that  which  properly  appertains  to  the  Judicial  power, 
from  that  which  should  properly  remain  reserved  to  the 
administrative  power.  Until  that  is  done,  there  is  no  other 
rule  to  follow  but  the  Ordinance." 

See  Lares'  Derecho  Administraiivo,  p.  93. 


This  exercise  of  the  granting  power  by  a  Judicial  Ofhcer, 
was  notpeeuliar  to  the  concession  of  a  "  Mine."  It  existed 
equally  with  respect  to  the  grant  by  an  Alcalde  or  Justice  of 
the  Peace  of  a  house  lot  {solar).  Both  were  "  adjudieations." 
■■  In  the  grant  of  a  home  lot  the  applicant  appeared  be- 
fore the  officer  with  a  statement  in  writing  or  petition,  set- 
ting forth  his  nationality,  residence,  profession,  and  em- 
ployment, his  family,  and  the  need  he  had  for  the  lot,  with 
the  other  eireumstances  entitling  him,  as  he  claimed,  to  the 
favor,  describing  the  lot  which  he  asked  for,  and  alleging 
that  it  was  vacant  and  unoccupied,  and  not  lawfully  elaini- 
edby  any  other  person.  The  officer  thereupon  noted  his 
application,  and  proceeded  to  ascertain  the  existence  of  the 
facts  alleged  in  the  petition,  by  proofs,  if  necessary,  and, 
having  ascertained  them  to  his  satisfaction,  adjtidieated  the 
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lot  to  the  petitioner,  and,  proceeding  to  the  ground,  placed 
him  in  the  aetua!  and  Jaiiicial  possession  of  it,  causing  him 
to  fix  stakes  to.desigaate  its  boundaries,  and  registering  the 
grant,  and  delivering  to  him  his  petition  with  said  grant 
{adjudicacion)  and  certificate  of  the  A&WYetj  oi  Judicial  pos- 
session endorsed  thereon,  or  added  thereto,  to  serve  him  aa 
a  iiile. 

The  only  onerous  consideration  paid  at  the  time  for 
each  grant,  was  the  officer's  fees,  and  the  Municipal  Tax 
(Derecko  Municipal')  imposed  thereon.  It  had,  like  the 
grant  of  a  Mine,  its  conditions  subsequent,  upon  breach  of 
which  a  forfeiture  would  accrue,  and  it  would  hecome  liable 
to  denouncement,  and  to  be  re-granted,  to  the  denouncer,  or  to 
some  other  person. 

Almost  precisely  similar  were  the  proceedings  in  the 
grant  of  a  "  Mine,"  with  only  the  difterence  occasioned 
by  the  different  character  of  the  property,  and  the  differ- 
ent purposes  and  ends  for  which  it  was  granted. 

These  proceedings  we  will  recite  in  the  condensed  and 
clear  language  of  the  Febrero  Mexicano,  published  in  the 
year  1834 ,  when,  as  we  have  seen,  the  old  Mining  Tr'Sm- 
nals  had  been,  for  the  most  part,  superseded  by  the  Tribu- 
nals established  by  the  Constitution  of  the  Mexican  Repub- 
lic, -and  those  of  the  several  States : 

"  He  who  may  have  discovered  a  mine  or  vein  shall  pre- 
sent himself  with  a  writing  (cm  escrito)  to  the  Judge  of 
the  Place,  (al  Jues  del  Lugar,)  expressing  in  it  hia  name, 
and  those  of  his  partners,  if  he  has  any,  the  place  of  his 
nativity,  his  residence,  profession,  and  employment,  and 
the  most  distinguishing  and  characteristic  features  of  the 
locality  {sitio),  hill  {cerro),  or  vein  {veta),  of  which  he  claims 
{pretmdiere)  the  grant  {adjudicacion) ;  all  which  circumstan- 
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ces,  and  the  hour  at  which  the  discoverer  shall  have  pre- 
sented himself,  shall  he  entered  (se  smtaran)  in  a  Book  of 
Segisteries,  which  the  notary  of  mines,  if  there  be  one, 
ought  to  keep ;  and  that  being  done,  there  shall  be  re- 
turned to  the  discoverer  his  writing  adjusted  for  his  due 
security,  and  there  shall  be  fixed  notices  on  the  doors  ol 
the  Churches,  llTational  Houses,  and  in  other  public  places 
of  the  settlement  (poblacion)  for  the  necessary  informa- 
tion." 

"Moreover,  within  ninety  days,  the  discoverer  must 
have  sunk  on  the  vein,  or  veins,  of  his  registry,  a  shaft,  oi 
a  vara  and  a  half  in  diameter  at  the  mouth,  and  ten  varas 
down,  or  in  depth,  and,  as  soon  as  that  has  been  accom- 
plished, ike.  Judge,  (el  Jues,)  accompanied  by  the  notary,  if 
there  should  be  one,  and,  for  want  of  one,  by  two  assisting 
witnesses,  {lentigos  de  assistencia,)  and  by  a  professional  min- 
ing-expert, shall  pass  personally  to  the  examination  of  the 
course  and  direction  of  the  vein,  its  width,  and  other  circum- 
stances, an  exact  account  of  all  this  being  taken,  in 
order  that  it  may  be  added  to  the  corresponding  part  otits 
registry/,  with  the  authenticated  act  of  possession,  which 
shall  mrniediaiely  be  given  to  him  in  the  name  of  the  Nation, 
measuring  to  him  his  mimng-ground,  (_perte7ten£:ia,)  and  caus- 
ing him  to  fix  stakes  in  its  boundaries,  (sws  terminus ;)  the 
which  being  done,  there  shall  be  delivered  to  him  an 
authenticaied  copy  (copia  autorizada)  of  the  proceed- 
ings, l;diligencias,)  as  a  corresponding  title  (iituh  corres. 
pondimte).  If,  during  the  said  ninety  days,  any  one 
shall  appear  pretending  to  have  a  right  to  that  dis- 
covery, he  shall  be  heard  briefly  in  court,  (en  justicia,)  and 
it  shall  be  adjudicated  (seadjudicara)  to  him  who  best  proves 
his  claim,  but,  if  he  appear  afterwards,  he  shall  Tiot  be  heard. 
When  the  question  shall  present  itself  as  to  who  has  been 
the  first  discoverer  of  a  vein,  he  shall  be  held  as  such  who 
shall  prove  that  he  first  found  metal  in  it,  notwithstanding 
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others  may  have  tried  it  previously,  and,  in  a  case  of  doubt, 
it  shall  be  decided  in  favor  of  him  who  first  registered  it." 
Febrero  Mexicano,  Vol.  l,Lib.  2,  Tit.  1,  Cap  2,  Art.  21. 

How  almost  exactly  similar  are  the  proeeediiiga  in 
these  two  eases,  in  their  gm.eral  outline,  as  well  as  in  their 
legal  eftect.  In  both,  the  agent  of  the  Nation,  empowered 
to  -pass  the  title,  was  a  Judge.  The  act  of  passing  it  was 
a  judicial  one.  The  pretender  to  the  grant  presented 
himselt  before  this  officer  with  a  written  sMement,  or  peti- 
tion, setting  forth,  first,  his  nationality,  or  place  of  birth, 
his  residence,  profession,  and  employment,  and,  in  the  one 
case,  his  family,  and  the  need  he  had  for  the  lot,  and,  in 
the  other,  the  discmery  of  a  vein  of  metal,  or  ore,  which 
he  had  made,  mtUling  him  to  the  concession  of  a  Min£,  or 
Mines  thereon,  and  in  both  cases,  describing  the  properly  the 
grant  of  which  was  asked,  by  the  most  convenient  and 
certain  mode  of  idenUfication  according  to  its  different  cir- 
cumstances and  situation,  and  alleging  the  non-existence  of 
any  prior  or  superior  claim.  The  Judge,  thereupon,  noted, 
or  entered  in  his  registry,  the  application,  or  claim,  and 
immediately  took  steps,  or  caused  them  to  be  taken,  for 
the  ascertainment  or  demonstration,  of  the  truth  of  the 
facts  upon  which  said  applications  were  respectively  found- 
ed, and  likewise,  to  ascertain  the  non-existence  of  any  such 
jirior  or  better  claim  ;  and  finding  none,  and  the  truth  of 
said  facta  appearing,  adjudicated,  (that  hgrmkd,)  such  prop- 
erty to  the  respective  applicants,  going  personally  upon  the 
ground,  and  measuring  to  them  the  lawfnl  dimensions  of 
their  respective  parcels  of  ground,  and  deliveriTU/to  them  the 
actual  possession  thereof,  causing  them  to  fix  stakes  or  land- 
marks  for  the  establishment  of  their  boundaries,  and  deliver- 
ing to  them,  respectively,  either  the  original,  or  a  certified 
copy  of  the  proceeding,  as  their  Tilk-to  said  property. 
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Kwe  now  revert  again  to  the  doetriDe  of  the  Spanish 
and  Mexican  law,  as  to  the  ''dominion  of  things  and  the 
mode  of  acquiring  it"  we  shall  ^n^aiery  requisite  of  that  law 
for  the  transfer  of  such  dominion,  moat  clearly  existing, 
and  complied  with,  in  this  "  concession"  of  a  Mine, 

We  have  already  stated,  and  shown  by  quotations  from  the 
best  Spanish  and  Mexican  legal  authorities,  that  discovery,  un- 
der the  offer  made  by  the  Crown  and  Jfation  to  its  subjects  and 
citizens,  gives  the  incipient  and  meritorious  right  to  a"  Mine" 
and  it  only  remains  to  be  demonstrated,  that  the  subsequent 
acts  of  registry,  notification,  sinking  the  shaft,  and  adjudica- 
tim,  of  the  property  of  such  Mine  to  the  discoverer,  completes 
and  'perfects  his  right  to  the  same,  and  that  the  immediately  sac- 
ceeding  act  of  Judicial  delivery  of  such  Mine  to  such  discoverer, 
transfers  to  him  the  dominion. 

Let  us  now  see  what  are  the  established  doctrines  of  the 
Spanish  and  Mexican  law  on  these  subjeets- 

Don  Jose  Maria  Alvarez,  in  his  "  Institutes  of  the  Royal  Law 
of  Spain  and  of  the  Indies,"  says : 

"As  dominion  is  the  highest  species  of  right  in  things,  before 
treating  of  it  and  of  the  mode  of  acquiring  it,  it  is  necessary 
to  explain,  1st,  Whatia  right  in  the  thing,  and  to  the  thing,  and 
how  many  kinds  there  are  of  the  one,  "and  of  the  other. 
2d  ,'What  is  (AwrttWow,  and  how  it  is  divided.  3d,  What  is  meant 
by  rmde'qf  acquiring  dominion,  ith,  How  they  are  divided, 
and  haw  many  are  the  modes  of  acquiring  it. 

"  Sec.  I.   What  is  right  in  and  to  the  thing. 

"  The  first,  is  a  faculty  which  belongs  to  a  man  in  a  thing 
certain  and  determinate,  without  reference  to  any  person-  The 
2d,  on  the  contraiy,  is  the  faculty  which  one  person  lias  against 
another,  to  oblige  him  that  he  give  or  do  something." 
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"  Tlie  differences  of  one  and  the  other  right  are  clear. 
1st,  When  I  have  a  right  in  the  thing,  the  thing  is  that  v^hioh  is 
bound  to  me,  and  when  I  have  a  right  to  the  thing,  the  person" 

"  2d.  By  right  in  the  thing,  I  demand  that  which  already  is 
nkine ;  and  by  right  to  the  thing,  I  demand  that  there  be  given 
me  or  done  for  me  that  which  another  is  under  obligation  to 
give  me,  or  do  for  me." 

"  3d.  Prom  right  in  the  thing  originate  real  actions,  against 
any  possessor  whatever,  and  from  right  to  t!ie  thing,  only  per- 
sonal ones,  against  that  particular  person  with  whom  the  con- 
tract was  made.  By  the  example  which  is  presented  in  the 
case  of  a  thing  in  which  dominion  is  held  being  lost  or  stolen, 
and,  in  the  case  of  another  being  bought,  and  not  delivered, 
will  be  seen  clearly  the  distinction  between  both  rights." 

"  Of  rights  to  the  thing,  there  is  no  more  than  one  kind,  and 
that  is  obligation;  bnt  of  rights  in  the  thing  there  ai'e  various. 
Four  are  commonly  enumerated,  dominion,  inheritance,  servUude, 
and  pledge" 

"  Sec.  2.  What  dominion  is,  and  its  divisions. 

"  The  highest  species  of  right  in  the  tHngy/e,  say  is  called  do- 
minion :  this  is  the  right  in  a  thing  corporeal,  from,  which 
arises  the  faculty  of  disposing  of  it,  and  of  reclaiming  it,  in 
case  law,  contract,  or  the  will  of  the  testator  does  not  forbid" 

"  Wo  say  right  in  the  thing,  because  to  the  lord  (Senor)  the 
thing  is  in  such  manner  bound,  that  it  may  be  withdravvn  from 
any  possessor  whatever.  It  should  be  in  a  thing  necessarily 
corporeal,  becanse  incorporeal  things  are  not  in  dominion,  but  in 
property  (bimes).  It  is  said,  also,_^om  which  arises  the  faculty 
of  disposing  of  the  thing  and  of  reclaiming  it,  because  he  wlio  is 
lord  has,  in  the  first  place,  the  faculty  of  disposing  of  his  thin^, 
using  thetn  to  the  exclusion  of  every  other  person,  may  give, 
sell,  and  transfer  it  to  another  as  he  pleases,  and  has,  in  the 
second  place,  the  faculty  of  reclaiming  it,  that  is,  withdrawing 
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it  from  any  possessor  whatever.  Bat,  nevertheless,  to  meet 
varioug  cases,  it  is  added  in  the  deSoitioQ,  in  case  law,  contract, 
or  the  wiU  oftlte  testator  does  not  forbid:  law — for  example — it  ia 
forbidden  that  we  should  reclaim  the  things  which  already 
have  been  prescribed  against  us  ;  contract — it  ia  forbidden  to 
th«  feudatory  to  alienate  Ihe  laud  although  he  is  master  of  it ; 
win  of  the  testator— itiM-iiW^  finally  prohibited  to  alienate  a 
thing  left  by  the  fcystator  with  the  condition  of  never  alienatr 
ing  it." 

"  Dominion  is  divided  into  /kS  and  less  fuR.  The  first  la 
where  the  faculty  of  disposing  of  tlie  thing,  and  that  of  itsing  it, 
are  joined  in  om  person.  The  second,  is  where  these  two  rights 
are  seperakd,  so  that  one  person  holds  the  ont,  and  another  dis- 
tinct, the  otJier.  For  example,  in  the  feud,  the  vassal  has  the 
right  of  taking  the  'profits  (utilidades)  of  the  thing,  but  not  that 
of  disposing  of  it,  at  his  will ;  that  is  divided  between  the  lord 
and  his  vassal,  in  such  manner  that  the  latter  cannot  alienate 
the  land,  nor  liypothecate  it,  without  the  consent  of  the  lord, 
since  neither  of  the  two  hold  faU  dominion,  but  lessfiM" 

"  This  dominion  lessfdl,  is  divided  into  direct,  and  useful : 
he  who  has  the  faculty  of  disposing  of  the  thing,  will  have  the 
direci  dom.inion,  and  he  who  enjoys  only  its  projits,  the  useful 
dominion. 

The  mfitmsis  will  serve  us  for  an  example :  the  ford  of  the 
ffliflteusis  holds  the  direct  dominion,  and  the  tenant  (enfiteuta) 
the  usefd  dominion. 

"  Sec.  III.    What  is  mmnt  hy  mode  of  acquiring  dominion: 

"  The  distinction  is  worthy  to  be  noted  which  ia  encountered 
between  the  title  and  the  mode  of  acquiring  dominion ;  and 
should  be  kept  in  mind  in  all  that  is  treated  of  hereafter." 

"  All  dominion  has  two  causes,  ^oa:ima(e  ^ai  remote.  Prox 
ijnate  is  that  by  which,  without  the  intervention  of  any  other" 
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thiug,  the  dominion  is  obtained ;  and  that  is  called  remote 
which  ought  to  precede  it,  and  hy  means  of  which,  it  is  ac- 
quired. For  example,  if  I  buy  a  jewel  of  Ticio,  and  he  deli- 
vers it  to  me,  I  acquire  dominion.  In  this  case,  the  delivery 
{traiicizn)  is  the^o^Mwrfe  cause,  and  the  ccntract  of  purchase  is 
th3  remote  one.  The  proximate  cause  is  called  mode  of  acquire 
ing,  and  the  remote,  title  {titido.)" 

"  The  effects  of  these   two  things  are  likewise  different. 

1st.  By  the  title  is  acquired,  only,  the  right  to  the  thing;  and 
by  the  mode  of  acquiriag,  the  right  in  the  thing.  2d.  The 
title  gives  only  an  action  personal  against  that  person  with 
whom  we  contracted,  and  tlie  mode  of  ae^iring  gives  a  real 
action   against  any  possessor  whatsoever." 

"  It  serves  then  for  a  general  rule,  that  the  titk  never  gives  a 
right  in  the  thing,  if  there  is  not  added  to  it  delivery  (tradicion.)'^ 

"  Therefore,  although  I  maj  ha've  bought  any  thing,  or  it 
may  have  been  given,  or  bequeathed  to  me,  I  am  not  lord  of  it 
before  that  the  delivery  (la  eniregd)  takea  place,  which  is  that 
which,  alone,  transfers  the  dominion,  or  right  in  the  thin^, provi- 
ded always  there  precedes  t^le  sufficient  to  transfer  the  domin- 
ion." 

"Therefore,  neither  ^i/fe suffices, without  delivery,  vtor delivery,. 
without  title." 

"  This  is  BO,  notwithstanding  that  some  cases  are  met  with 
in  which  right  in  the  thing  is  conferred,  without  delivery,  on  ac- 
count of  its  not  being  possible." 

"  1st.  In  the  mortgage  (hypoteca)  :  The  thing  is  not  delivered 
to  the  creditor,  as  other  pledges,  and  nevertheless,  produces  a 
right  in  the  thing  by  the  contract  alone,  without  delivery,  it  be- 
ing established  that  the  creditor  has  an  action  red,  although 
he  has  not  received,  nor  possessed,  the  thing  hypothecated." 

"  2d.  In  the  negative  servitudes  :    Servitudes  (Las 


>yGooglc 


(  <»  ) 

bres)  are  rights,  and  these  are  things  incorporeal,  in  which,  from 
their  nature,  delivery  cannot  take  place,  but  qu(m  ddivery.  Thie 
quad  delivery  consists  in  its  exercise  by  one,  and  its  tolerance 
by  the  other  ;  for  example,  if  one  has  promised  me  the  servi- 
tude of  way  (caminb)  through  his  field  {/undo),  and  I,  in  virtue 
thereof,  come,  go,  and  exercise  the  said  serritude,  thenit  willbe 
said  that  it  is  quad  ddivered  to  me.  But  this  only  can  take 
place  in  the  affirmative  servitudes,  as  of  gutters,  ways,  drains, 
and  others  similar.  But  not  in  those  which  are  called  negative, 
because  in  them,  it  is  impossible  that  either  delivery,  or  quasi 
delivery,  should  take  place  ;  for  example,  if  I  promise  to  Ticio 
the  servitude  of  not  raising  my  walls,  in  this  case,  I  have 
nothing  to  deliver  to  him,  nor  he  to  exercise,  so  that  by  the 
agreement  alone,  which  has  preceded,  he  holds  the  Hght  in  the 
thing,  that  is  to  say,  by  means  of  the  title  only."      *    »     *     * 


i  what  are,  the  modes  of  acquir- 


"  Some  modes  of  acquiring  dominion  have  their  origin  from 
the  law  of  nature  and  of  nations,  and  these  are  common  to  all 
nations,  and  others  are  derived  from  the  civil  law,  and  differ 
according  to  the  laws  of  the  people.  Delivery,  for  example,  is 
a  mode  of  acquiring  common  to  all  nations,  on  the  contrary 
prescription  either  is  unknown,  or  at  the  least  it  is  regulated 
by  different  rules,  from  whence  itmaybe  inferred,  that  delivery 
is  a  mode  of  acquiring  by  the  law  of  nations,  and  prescription 
by  civil  law." 

"  Of  natural  modes  of -aequiriug,  some  are  called  original,  and 
others  derivative.  If  we  acquire  a  thing  which  is  not  under  the 
dominion  of  another,  as  a  wild  beast,  Or  a  fish,  etc.,  it  will  be  a 
mode  of  acquiring  ori^nd  ;  but  if  a  thing  which  is  in  the  do- 
minion of  another  is  transferred  to  us,  and  delivered  by  its  lord, 
it  will  be  derwaiive.  *  ****** 
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"  From  what  has  beea  said  may  he  clearly  inferred  the  nat- 
ural modes  wliich  there  are  of  aequiriug.  One  is  origiaaX per- 
fect, and  is  oailed  occupation  ;  another  is  original  less  perfect, 
and  is  called  accession  ;  and  another,  derivative  whieh  is  oailed 


"  Sec.  Vn.  Of  deliver^/  the  only  derivative  mode  of  acquir- 
i-ng. 

"  We  hare  seen  already  the  ordinary  modes  of  acquiring  :  the 
derivative  foUowa,  which  is  one  only,  and  is  called  delivery 
(tradicion).  "We  have  said  that  the  derivative  mode  of  aeqnir- 
ing  ia  when  the  dominion  is  transferred  from  one  to  another  : 
and  thus  we  shall  dehne  delivery  by  saying,  that  it  is  a  deriva- 
tive mode  of  acquiring  hy  which  the  lord  of  the  thing,  who  has 
the  right,  and  mind  or  intention,  of  alienating,  transfers,  with 
just  cause,  a  corporeal  thing  to  him  who  receives  it." 


"  From  hence  spring  three  axioms  : 

1st.  Tliat  only  things  corporeal  can  be  delivered,  since  only  these 
can  be  transferred  by  corporeal  act,  from  one  to  another. 

"  For  this  reason,  things  incorporeal,  as  rights,  are  not  delivered, 
but  are  qmd-ddivered ;  and  the  quasi-delivery  consists  in  the 
sufferance  of  one,  and  the  exerdse  of  the  other.  From  the  same 
definition  is  collected  that  deKvery  is  either  natural,  or  symbol- 
ical, short  hand,  or  with  long  hand-  J^atural  delivery  is  when 
by  corporeal  act  the  thing  is  transferred  to  the  subject  who  re- 
ceives it.  It  is  called  symhdicd,  when  one  thing'  is-  delivered 
in  tokm  of  another,  the  dominion  of  which  it  is  desired  to  trans- 
fer ;  e.  g.  if  the  keys  of  a  granary  are  given  which  encloses  the 
wheat  which  was  sold,  The  delivery  is  said  to  be  made  with 
long  hand  (longa  manu)  when  the  thing  is  placed  in  the  pres- 


>yGooglc 


(  '"  ) 

,ence  of  him  to  whom  it  is  delivered,  but  he  does  rot  touch  it 
except  with  his  .eyes  only.  An  equivalent  to  actual  de- 
livery is  called  short  hand  (brevis  manus),  and  takes  place  when 
one  who  is  already  in  possession  of  the  thiag,  is  considered  as 
having  reeeiyed  delivery  thereof,  in  virtue  of  which  the  owner, 
some  contract  preceding,  grants  it  to  him  in  full  property: 
e.  g.  I  loan  to  Ticio  a  book,  ai^rwards  I  sell  it  to  him,  and  say 
to  him,  supposing  it  in  his  power,  that  it  may  remain  witli  him ; 
in  this  case,  it  is  the  same  as  if  it  were  delivered." 


"  Axiom  2d.     Thp.  thing  might  to  he  ddivered  by  Us  lord. 

"  The  reison  is,  because  that  which  one  has  not,  he  cannot 
<n      t  tl      ;  and  thus,  if  I  have  received  anything  in  good 

f  tl  f  vho  is  not  lord,  this  will  make  me  possessor  in 

g    J  f   th  I    t  not  lord.     The  minor,  a^  little,  can  transfer 
1  m  b      use,  although  he  is  lord,  he  is  not  held  a  perfect 

p  f     d  f  ct  of  judgment,  and  thus,  can  do  nothing  whence 

may  result  injury  to  his  condition,  without  the  authority  of  his 
guardian,  and  consequently  cannot  transfer  dominion." 

"  Axiom  ^d.  Dominion  is  not  transferred  if  there  is  not  the 
intention  of  alienating. 

"  The  reason  is,  because  to  the  lord  only  it  belongs  to  give  the 
law  to  his  things,  and  to  dispose  of  them ;  and  if  he  disposes 
that  only  the  use  or  the  custody,  of  his  thing  shall  pass,  he 
who  receives  it  by  this  delivery,  will  not  be  made  lord :  e.  g. 
■  if  I  give  in  deposit,  or  on  lease,  or  loan,  my  thing  (cosa),  de- 
livery takes  place,  but  the  depositary,  lessee,  or  borrower,  are 
not  made  lords  (duenos)  of  it,  because  in  me  there  is  wanting 
the  intention  or  will  to  alienate  it." 


"  Axiom  ah.    The  dominion  is  not  acquired  by  delivery  un- 
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less  there  precede,  a  title  svfficient  to  transfer  it,  like  those  -which 
we  explained  before ;  e.  g.  donation,  sale,  bequest. 

"  The  contract  of  purchase  and  sale  has  the  peculiar  quality, 
that  although  it  may  be  perfected  by  the  delivery  of  the  tiling, 
nevertheless,  the  dominion  is  not  transferred  until  the  price  is 
delivered ;  but  if  security,  or  pledge  is  given  therefor,  or  the 
seller  should  give  credit  to  the  purchaser,  the  dominion  of  the 
thing  sold  will  pass." 

Alvarez's  Institutes,  vol.  2,  p.  23-33  ;  63-66. 


We  might  quote  from  many  other  authors  to  the  same  effect 
as  the  foregoing,  but  believe  it  wholly  unnecessary,  as  the  prin- 
ciples of  Spanish  and  Mexican  law  contained  in  these  extracts 
are  beyond  all  question,  and  no  law  writer  has  stated  them 
with  greater  clearness,  or  is  of  greater  weight  as  an  authority, 
than  Alvarez. 

It  seems  therefore  plain  beyond  controversy,  that  when  the 
Mexican  Nation  offered  to  its  citizen  the  property,  as  well  as 
possession  of  its  Mines  opon  certain  conditions,  and  the  citizen 
performed  those  conditions,  and  the  agent  of  the  Nation,  so 
constituted  by  its  laws,  ascertained  and  adjudicated  the  fact  of 
such  performance,  and  thereupon,  in  i(5  mame,  and  by  its  ex- 
ppess  authority,  delivered  to  such  citizen  a  "  Mine"  to  which 
he  had  so  acquired  the  right,  that  by  these  facts  the  dominion 
was  transferred,  through  the  joint  effect  of  a  perfect  title  fol- 
lowed by  delivery. 

The  offer,  and  the  performance  of  its  onerous  conditions,  cre- 
ated &  contract  on  the  part  of  the  Nation  in  favor  of  its  citi- 
zen, which  gave  him  as  perfect  a  right  to  the  thing  offered,  as 
when  the  Nation  promised  a  reward  of  |25,000  "  to  each  one 
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of  the  first  four  operators  who  should  extract  in  one  year  from 
the  Mines  of  the  Republic  2,000  quintals  of  liquid  quicksilver," 
and  this  undertaking  was  performed. 

This  contract,  executed  on  the  part  of  the  citizen,  created  hia 
title,  or  right  to  the  ''  Mine,"  and  its  delivery  to  him  by  the 
Nation,  its  owner  and  lord,  vested  him  with  the  dominion. 

The  "  Mine ''  then  became  held,  as  the  law  which  we  have 
cited  showH,  by  a  much  freer  and  more  perfect  title  and  tenure, 
and  one  subject  to  fewer  burdens  and  conditions,  than  that  by 
which  the  feudatory  held  his  feud,  or  fee.  Tho  latter,  never- 
theless, was  the  highest  degree  of  title  in  the  surface  and  soil 
which  the  subject  could  acquire,  in  those  early  times  when  the 
Feudal  System  was  in  existence  in  Spain,  as  well  as  in  moat 
other  European  States,  from  which  both  species  of  real  prop- 
erty received  their  characteristic  forin  and  elements.  Accord- 
ing to  that  System  the  ultimate  and  allodial prtyperty  in  the  feud 
or  fee,  as  well  as  in  the  "  Mine,"  always  remained  in  the  Sover- 
dgn.  The  words  used  by  the  Sovereign  in  the  concession  of 
the  feud,  were  the  same  as  those  used  in  granting  the  miTtes — 
dedi  €: 


The  very  terra  feud  signifies  a  conditional  stipend  or  reward. 
2  Black.  Com.  eh.  4,  p.  45. 

The  cmditions  were  numerous.  Blackstone  enumerates  t — 
Military  service,  aids,  reliefs,  primer  seizin,  wardship,  mar- 
riages, fines  for  alienation,  and  escheat. 

To  the  grant  of  the  "  Mine,"  there  were  originally  but  tum^ 
the  payrthent  to  the  Crown  of  its  proportion  of  tho  metal,  and 
the  worldng  of  it  according  to  the  laws ;  theirs*  of  which  was 
abolished  by  the  Decrees  of  the  Cortes,  and  likewise  by  the 
Royal  Decree  of  Ferdinand  VII,  of  June  29th,  1821. 

See  Rockwell,  p.  407. 
10 
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The  investiture  of  botli  was  made  by  corporeal  delivery. 
In  the  EDglish  law,  this  was  called  livery  of  seizin  ;  in  the  Span- 
ish and  Mexican  law,  simply,  delivery  (mtrega  6  fradicton.) 

Under  both  systems  of  law,  in  early  times,  what  was  called 
dominion  under  the  one,  and  seizin  under  the  other,  could  be 
transferred  and  acquired  without  written  title.  A  contract, 
or  gift,  executed  hj  livery  of  seizin,  or  corporeal  delivery,  Mf  as 
sufficient  to  change  Ike  ovmerskip. — This  was  so  in  regard  to  land 
as  well  as  chattels. 


Tlie  estate,  therefore,  which  was  held  by  a  subject,  was  sub- 
stantially the  same,  and  of  the  same  nature,  in  both  species  of 
property,  in  the  Mine  and  in  the  grant  of  the  surface.  In  both, 
it  was  descendible  to  the  heirs  of  the  owners  without  limit- 
ation, and  would  \z&i  forever,  unless  terminated  by  a  breach  of 
its  conditions.  Dencuncement  was  the  Spanish  and  Mexican 
mode  of  taking  advantage  of  such  breach  in  both  cases,  in  re- 
gard to  the  grant  of  the  surface,  as  well  as  in  regard  to  the 
"  Mine." 

The  estate  of  the  Miner  was,  likewise,  the  same  in  every  part 
of  the  square  or  parallelogram  of  ground,  which  constituted 
his  "  Mine."  Although  be  abstracted  therefrom  only  that  por- 
tion of  the  soil  which  consisted  of  ore  or  metal,  yet  the  balance 
thereof  was  equally  necessary  to  him,  for  the  placing  of  hia 
machinery,  the  depositing  of  tlie  earth  taken  from  bis  excava- 
tions, and  various  other  uses,  and  his  right  to  the  possession, 
use,  and  enjoyment  of  the  vthole,  was  the  same,  so  long  as  his 
estate  therein  continued. 


The  owner  of  an  estate  in  land  for  its  ordinary  uses,  in  like 
manner,  derives  his  profits  chiefly  from  the  vegetation  which 
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Springs  from  its  surface,  and  which  chemically,  as  well  as  in 
contemplation  of  law,  is  a  part  of  the  land  ;  nevertheless,  hia 
estate  in  the  vjhcle  body  of  the  soil,  including  the  rocks  as  well 
as  all  minerals  and  substances  o^  ^\n.fi\i  it  is  composed,  (ex- 
cept the  metals  and  ores,)  is  the  same  as  in  the  surface. 

That  the  dominion  of  a  "  Mine"  was  "fi^l"  according  to  the 
principles  of  Spanish  and  Mexican  law,  above  reeited,  appears 
from  the  fact  that  it  trnited  in  the  "  sa^ne  person,"  both  the 
"  faculty  of  ttsing,"  and  that  of  "  disposing  of  it," 

This  faculty  is  expressly  given  in  the  5th,  and  otiicr  Titles,of 
said  Ordicances  of  1783,  previously  quoted. 

"  I  grant  them  to  my  subjects  in  property  (propriedad)  and 
possession,  in  such  manner  that  they  may  sell  them,  exchange 
them,  rent  them,  give  them,  (donarlas,)  leave  them  by  will,  inher- 
itance, or  legacy,  or  in  any  other  manner  alienate  the  right  there- 
in which  belongs  to  them,  ou  the  same  terms  on  which  they  them- 
selves Md  it." 

Ordinances  of  1783,  Tit.  5,  Art.  2. 

Translated  Halleck's  Mining  Laws,  p.  222. 

Not  only  so,  but,  as  to  Mines  of  Quicksilver,  we  have  already 
seen  in  our  review  of  Spanish  and  Mexican  legislation,  that  the 
Decree  of  the  Spanish  Cortes  of  Janvxtry  \lth,  1811,  in  express 
terms,  repealed  all  dispositions  whatsoever,  which,  wholly  or  in 
part,  "  Qpposid  the  security  of  the  absolute  and  perpetual  do- 
minion of  the  Miner,"  (dominio  absoluto  y  perpetuo  del  Mi- 
nero,)  over  his  "  Mine,"  and  that  this  Decree  wj^  sent  by  the 
Regency  to  the  Royal  Tribunal  General  of  Mining  of  Mexico, 
with  the  official  statement,  that,  by  virtue  thereof,  said  "  Mines" 
of  Quicksilver  will,  in  future,  be  en,ioyed  (se  hmeficien)  "  under 
the  same  rules  and  ordinances  as  those  of  gold,  silver,  and  oth- 
er metals,  and  that  their  possessors  {sus  poseedores)  will  pre- 
serve the  property  and  usufruct  thereof,"  {su  propriedad  y  usu- 
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frucio,)  and  that  "  this  measure  (promdencia)  secures  inmola- 
bly  (asegura  de  un  modo  inviolable)  the  property  (la  proprie- 
dad)  and  profits  {utilidad)  of  such  real  estate  (de  tales  fincas)"; 
and  this  Decree  and  Official  communicafion  were  published  in 
Mexico  as  "  Sovereign  Resolutions  of  the  General  and  Extra- 
ordinary Cortes,  and  of  the  Supreme  Council  of  the  Regency, 
conceding  the  full  dominion  and  acquisition  [el  plmo  dominio  y 
adquisicim)  of  the  Mines  of  Quicksilver  "  of  that  country. 

See  Mexican  "  Ordenanzas  de  Mineria,"  Note  to  Art.  22  of 
Title  VI,  pp.  79  to  82, 

Translated  in  Haileck's  Mining  Laws,  p.  381-385. 


That  a  "Mine"  was  a  corporeal,  and  not  an  incorporeal 
thing,  we  have  already  seen,  in  our  enquiry  as  to  what  it  was 
under  Mexican  law. 

Thia  is  made  still  more  clear  by  considering  for  a  moment 
the  act  of  delivery. 

The  officer,  accompanied  by  the  Notary  or  witness,  went  up- 
on the  ground  which  was  to  constitute  the  "  Mine,"  measured 
off  its  length  of  200  Taras,  and  its  breadth  of  from  100  to  200 
according  to  the  dip  of  the  vein,  and,  by  corporeal  act,  made 
the  delivery- 

An  incorporeal  thing,  we  are  told  in  the  above  recited  law, 
cannot  be  delivered.  It  can  only  be  quasi'delivered.  That  is, 
tho  right,  in  which  alone  it  consists,  can  only  be  exercised  and 
p^mitted.  The  thing  itself  is  intangible,  and  imperceptible  to 
the  sense"/. 

But  a  "  Mine  "  is  as  perceptible  to  the  senses,  as  a  house  lot. 
Like  the  latter,  it  is  a  jn^ce  of  ground  of  definite  extent  andjjxed 
boundaries.  It  is  this  piere  of  ground,  square  or  (Along  in  shape, 
measuring  a  certain  number  of  varas  in  length  and  in  width, 
with  boundaries  precisely  fixed  by  stakes  or  land-marks,  that  the 
JToHm  delivers  to  its  citizen,  that  he  may  extract  therefrom  its 
metalic  wealth. 
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But  it  may  be  asked,  supposing  the  veiu  of  metal  or  ore 
to  have  been  discovered  in  the  land  of  a  private  owner,  how 
can  the  Nation  deliver  that  which  it  does  not  ovm.  And  still 
further,  how  could  such  act  of  delivery  transfer  the  dominion  ? 

The  answer  to  these  questions  is  not  difficuH,  when  the  Span- 
ish and  Mexican  Law  on  this  subject  is  properly  understood. 
We  might  almost  leave  the  question,  so  tq  speak,  Xa  answer 
itself,  relying  solely  upon  the  fact,  that  the  Nation  does  promise 
to  the  discoverer  of  a  vein  of  metal  or  ore,  the  above  mentioned 
"  space,"  or  extent  of  grovnd  upon  such  vein,  to  constitute  the 
"  Mine,"  wherever  discovered,  whether  in  the  lands  oi  private  per- 
sons, of  bodies  corporate,  or  io  those  of  the  Nation,  and  that  it 
is  such  fractional  parcels  of  ground  that  it  actually  delivers  to 
him  under  tlie  name  of  a  "  Mine."  The  Jfation  would  never 
deliver  to  a  party,  under  the  solemn  forms  of  law,  that  which 
it  had  not  the  right  to  deliver,  and  of  which  it  could  not  trans- 
fer the  dominion.  Nor  would  the  Nation,  under  the  like  sol- 
emn forms,  measure  to  a  party,  that  extent  of  ground,  in  lands 
previously  granted  for  ordinary  uses  to  another,  and  under- 
take to  make  and  deliver  to  him  a  paper  title  thereto,  without 
the  lawful  right  so  to  do,  notwithstanding  such  previous  grant 
of  the  surface  and  soil. 

How  then  is  this  difficulty  to  be  explained?  Both  Alva- 
rez, whom  we  have  quoted,  and  all  other  Spanish  and  Mexican 
law  writers,  concur  in  the  statement,  that  delivery  of  a  thing 
can  only  be  made  by  its  owner  or  lord.  How  then  can  the  de- 
livery of  a  '•  Mine,"  such  as  we  have  described  it,  be  reconciled 
with  the  ownership  of  the  surface  and  sml  by  another  ? 

The  answer,  we  think,  will  be  found  in  the  fact,  that  all 
-'  Mines,"  that  is,  consisting  not  only  of  a  vein  of  metal  or  ore, 
but  of  such  extent  of  surface  and  soU  as  the  law  declared  slwidd  he 
given  to  th^  Miner  to  constitute  his  "  Mine,"  were,  by  the  same 
law,  reserved  to  the  JVaHm.    Tlie  right,  therefore,  to  take  from 
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tiie  grantee  of  the  surface  and  soil,  on  the.  discovery  of  a  vein  of 
meid  or  ore  therein,  these  small  fractious  of  ground  wbicli  inclos- 
ed such  vein,  and  appropriate  them  to  the  great  and  para- 
mrnnt  pvUic  use  of  Mining,  was  a  right  established  by  law,  as 
well  as  reserved  by  the  Nation,  at  the  time  such  grants  of  the  sur- 
face and  soil  were  made.  The  terms  q(  this  appropriation,/3:e(i 
by  law,  and  to  which  the  Miner  subjected  himself  by  receiving  the 
grant  and  possession  of  the  "  Mine,"  were,  that  he  should  pay  to 
ite  owner  the  value,  for  its  ordinary  uses,  of  the  surface  and 
soil  which  be  received,  and,  likewise,  any  other  damage  which, 
by  his  mining  operations,  he  might  cause  to  him ;  and  such 
value  and  damages  might  be  recovered  by  judgment  and  exe- 
cution. This  appropriation  affected  the  rights  of  the  owner  of 
the  surface  and  soil,  only  in  a  manner,  and  to  an  extent,  and 
upon  terms,  e-x.pressly  pre-declared  and  reserved,  and  upon  the 
careful  trnd  judicial  ascertainment  of  the  facts  which  authorized 
it.  To  such  exfint,  and  by  the  happening  of  such  event,  were 
all  Spanish  and  Mexican  grants  of  land  for  ordinary  purposes, 
made  defeasible.  It  was  a  forced  alienation,  so  far  as  the  sur- 
face proprietor  was  concerned,  the  right  to  make  which  the 
Nation  had  reserved  to  itself,  because  necessary  to  the  develop- 
ment of  its  vast  vpealth  and  resources,  and  to  the  accomplish- 
ment of  paramount  public  ends.  The  Nation,  therefore,  took 
these  small  parcels  of  ground,  as  things  belmging  (pertmermas) 
to  the  vein  of  metal  or  ore  which  had  been  discovered,  ana 
granted  and  delivered  them  to  the  discoverer,  and  to  those  who 
would  develop  and  extract  the  JVatwnal  treasure  which,  at  the 
tiifie  of  such  grant  of  the  surface,  remained  unknown,  and  con- 
cealed therein. 


The  author  of  the  Mexican  compilation,  entitled,  "  Oi-denan- 
zas  de  Tierras  y  Aguas,"  referring  to  Art.  14,  Tit.  6,  of  the 
Ordinances  of  1783,  (Halleck's  Mining  Law,  p.  228,)  which  we 
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"  Veins  or  Mines  may  be  discovered  or  denounced,  not  only 
in  common  lands  (terminos  cc/munes),  but  alao  in  those  belonging 
to  an  individual,  aevertheiess  the  discoverer  or  denouncer  pays  him 
for  the  land  which  he  occujAes  on  the  surface,  and  tlie  damage 
which  immediately  follows  to  him,  accordiug  to  the  estimate  of 
experts  named,  and  umpires,  in  case  of  disagreement." 

Ordenanzas  de  Tierras  y  Aguas,  p.  44. 


And,  in  a  note  subjoined  to  the  foregoing,  he  adds : 
"  The  Cedida  of  June  23d,  1803,  published  in  Mexico  by  pro- 
clamation (bando)  of  May  14th,  of  the  year  following,  lias  de- 
clared, comprehended  in  the  disposition  of  this  Article,  [Art. 
14,  Tit.  6,  of  said  Ordinancea  of  1783,]  estates  and  lands  which 
have  been  entailed,  (JosJoTtdos  y  tierras  mnctHadas)  and,  hy  conse- 
quence, subject  like  the  comtnon,  lands  of  Pueblos,  and  those  of  pri- 
vate ownership,  to  forced  alienation,  («  la  enagenaci(m  fprzada)  tin- 
der th£  rvles  and  upon  the  terms  prescribed  in  the  snme." 

And  Teodosio  Lares,  from  whom  we  have  several  times  pre- 
viously quoted,  alluding  to  the  same  matter,  in  speaking  of  the 
nature  of  the  "  concession"  of  a  "  Mine,"  and  its  effect  upon  the 
rights  of  the  owner  of  the  surface,  says : 

"  The  concession  (la  concesion)  of  a  Mine  with  respect  to  the 
owner  of  the  surface  {proprietario  de  la  superficie)  is  an  act  of 
litigation  {un  acto  contencioso),  because  the  owner  of  the  surface 
{dums  de  la  superficie)  is  so  of  every  thing  which  is  found  in  it, 
so  long  as  there  is  not  made  the  declaration  of  ownership  of  the 
Mine  by  means  of  the  concession.  This[i.  e.  the  concession] 
constituting  a  new  prffperty  (una  n-ueva  propriedad)  causes  the 
dismemberment  (dismemhracion)  of  that  {i.  e.  of  the  property) 
which  the  owner  of  the  soil  (dueHo  de!  sueh)  had  in  his  surface 
(su  superficie),  affects  his  right  of  property  (derecho  de  propriedad), 
and  the  recourse  to  a  judicial  proceeding  (el  recurso  contencioso) 
ought  therefore  to  be  adopted." 

Lares'  "  Derecho  Administrative,"  p.  8T. 
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We  see  from  this  extract,  tliat  tlic  "  constituting"  of  the  "  new- 
property  of  the  Mine"  by  the  "  concession"  of  it, "  dismemfttrs," 
that  is,  tears  away  a  limb,  or  portion,  of  the  property  which  tiie 
owners  of  the  surface  previously  had,  and  that,  inasmuch  as  this 
dismemberment  ought  not  to  take  place  without  a  jvdmd  in- 
vestigaMm  and  ascertainment  of  tU  facts,  which,  according  to 
law,  authimse  it,  that,  therefore,  the  proceedings  in  such  conces- 
sion are  devolved  upon  the  judicial  power,  instead  of  the  admin- 
istrative. By  the  same  power,  also,  would  be  immediately 
enforced,  if  applied  fw,  the  payment  of  the  value  of  the  surface 
for  the  uses  to  which  its  original  owner  had  been  devoting  it. 

But  what  value  could  a  piece  of  hiU  land  200  varas  sqaare,  or 
even  3000  varas  in  all  directions  from  the  mouth  of  the  Mine, 
as  in  the  present  instance,  have  for  mere  grazing  purposes, 
in  a  country  where  eUvm  leagues  might  be  obtained  for  the 
same  purpose  upon  the  mere  asking  for  it?  Only  in  case 
the  land  in  which  the  metal  was  discovered  were  rendered 
valuable  by  cultivation,  by  being  a  garden,  an  orchard,  or 
by  having  buildings  or  other  valuable  improvements  there- 
on, would  this  appraisement  ever  be  resorted  to.  The 
value,  otherwise,  would  not  pay  for  the  expediente,  or  proceedings 
by  which  it  was  ascertained.  The  consequence  would  of  course 
be,  that,  in  most  cases,  no  claim  would  ever  be  made. 

Of  course,  until  such  claim  were  made,  no  proceedings  of  ap- 
praisement would  take  place,  as  one  of  the  appraisers  must  be 
appointed  by  the  claimant. 

See  Ordinances  1783.     Tit.  6.     Art.  14. 

Translated  Halleck's  Mining  Laws,  page  228. 


But  it  is  perfectly  clear,  from  the  Ordinances  of  1783,  as  well 
as  from  the  Commentaries  of  the  Spanish  and  Mexican  law 
writers  thereon,  that  the  concession  of  "Mines,"  that  is,  of 
squares  or  parallelograms  on  the  vein,  embracing  the ,  number 
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ofraraB  prescribed,  to  tlie  discoverer  and  other  Miners,  and 
the  ddivery  of  sach  "  Mines  "  to  them,  thereby  transfeiring  the 
fuU  dmryinum,  was  neyer  for  a  moment  mspmded  or  delayed  on 
account  of  any  such  claim.  Not  one  sentence  in  the  whole 
of  the  Mining  Ordinances,  or  in  the  Commentaries  of  Gamboa, 
can  be  found,  to  warrant,  or  give  color  to  any  such  inference. 


The  reserved  rights  of  the  Sovereign,  or  of  the  Nation,  be- 
ing judicially  ascertained  to  exist  in  regard  to  the  land  in  ques- 
tion, the  new  species  of  property  to  which  the  laws  devoted 
such  land,  to  wit,  "  Mines,"  was  immediately  constituted  out  of 
it  by  means  of  the  new  title  created  and  delivered  to  the  dis- 
coverer and  other  Miners,  and  the  transfer  of  the  dominion  to 
tbem.  From  that  moment,  the  title  and  dominion  of  the  Mi- 
ner displaced  and  superseded  that  of  the  previous  owner  of  the 
surface. — The  former's  title  to  and  dominion  over  his  "  Mine," 
was  perfect,  the  latter's  right  to  the  value  of  his  surface,  equal- 
ly so. 


But  this  question,  as  to  the  rights  of  any  prior  grantee  of 
the  surface,  is  believed  not  to  arise  in  the  present  case,  which 
is  one  to  determine  merely  the  rights  of  the  claimant  of  the 
"  Mine  "  as  against  the  United  States.  If  the  claimant's  title 
was  good  as  against  the  Mexican  JVation,  who  granted  him 
this  "  Mine,"  and  put  him  in  possession  of  it,  it  is  equally  good 
t  the  present  del'endant,  the  United  .States. 


If  our  position  in  regard  to  what  a  "  Mine  "  was  under  Mex- 
ican Laws  be  correct,  it  is  plain,  as  we  have  before  remarked, 
that  it  cannot  be  a-  servitude  (servidumbre),  an  easement,  or 
any  other  kind  of  incorporeal  property,  as  contended  for  bj 
11 
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opposing  counsel,  and  supposed  in  the  dissenting  opinion  of  o 
r  of  tlie  U.  S.  Land  Commission. 


,  There  were,  as  we  have  seen,  easements  or  aervitudea,  an- 
nexed  to  "  Mines,"  such  as  rights  to  ways,  waters,  wood,  pas- 
turage, Ac.  But  a  servitude  cannot  be  annexed  to  a  servitude. 
It  can  only  be  annexed  to  an  estate  in  land.  No  more  can  an 
easement  be  annexed  to  an  easement-  These  iTnorporeal  rights 
always  annexed  to  corporeal  property. 
A  "  Mine,"  liltewise,  could  be  leased,  granted  in  enfiteusis, 
that  is,  on  qait-nnt,  which  could  not  be  done  of  a  servitude  or 


It  was  subject  to  all  the  incidents  of  corporeal  real  property, 
eonld  be  given  away,  bought  and  sold  without  restriction,  in- 
herited, given  as  a  marriage  portion,  hypothecated,  made  the 
subject  of  every  species  of  contract,  and  sued  for  both  in  peti- 
tory and  possessory  actions. 

Rockwell  pp.  49,  219,  220,  251,  302,  392,  et passim. 


All  tbe  Spanish  termswliicli  are  used  to  designate  land-^h&u 
held  for  the  more  ordinary  uses,  are  equally  applied  tfl  "  Mines," 
such  aa  "bienes  raices,"  "■Jincas"  "fundos"  &c. 

See  Mexican  "  Ordenanzaa  de  Mineria,"  p.  80. 

Galvan's  Dec.  y  Ord.  vol.  2,  p.  192. 

•Lara's  Dec.  y  Ord.  del.  Gob.  Prov.  1841-2,  No.  325,  p.  374. 

Id.  1842-3,  No.  414,  p.  17. 

Id.  1842-3,  No.  452,  p.  60. 

Halleck's  Mining  Laws,  pp.  382,  404, 426,  429,  480,  431. 

Gamboa  in  Rockw.  p.  135,  §  28. 

IbidEockw.  p.  319,§22. 
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All  the  Mining  Laws  and  Ordinances,  as  well  as  the  Com- 
mentaries of  Gamboa  tliereon,  are  full  of  directions  and  pro- 
visions in  regard  to  the  "  boundaries"  of  Mines,  how  thev  are 
to  be  established,  defined,  anij  perpetuated. 

Halleck's  Mining  Laws,  pp.  13,  34, 25,  26,  27,  59, 140,  236. 

Roebwell.pp.  130,  134,  137,  174,  176,  221,  222,  223,  225, 
226,  227, 231,  236,  237,  252,  253,  254,  255,  256,  257,  261,  262, 
263,  274,  276,  &c. 

But  an  incorporeal  thing  can,  properly  speaking,  have  no 
boundaries,  being  intangible  and  imperceptible  to  the  senses. 

It  may  be  said,  that  the  word  Mi-ne  does  not  signify  h-nd,  but 
only  the  vein  of  metal  or  ore.  Strictly  speaking,  a  Mine  signi- 
fies only  a  pit  or  excavation  in  the  earth-  By  metonymy,  it  is 
put  for  that  which  is  taken  out  of  such  pit  or  excavation,  that 
is,  for  the  ore  ;  and,  by  synecdoche,  and  that  general  usage  which 
for  convenience  applies  the  name  of  the  most  disHnguisking  part 
of  a  thing  for  the  whole  thing,  it  was  made  to  signify,  and  did 
in  fact  comprehend  in  Spanish  and  Mexican  Law,  not  only  the 
metal  or  ore,  but  likewise  ihB  square  or  pardldogram  of  ground 
in  which  such  metal  or  ore  was  situate,  which  was  granted  as 
the  appurtenawe  (pertmencia)  thereof,  and  which  in  Spanish 
countries,  as  we  have  seen,  was  indispensable  to  c<mstilute  a 
"  Mine." 


This  IS  no  more  than  exists  in  almost  numberless  cases  in 
the  English  Common  Law.  The  word  "  messuage"  is  from  the 
French  word  maison,  meaning  merely  a  house;  yet,  by  the  same 
figure  of  speech,  this  principal  thing  is  made  to  include  likewise 
the   orchard,  garden  and  curtilage,  which  are  enjoyed  with  it. 

So  the  word  "  grange,"  which  is  likewise  a  French  word  sig- 
nifying a  ham,  by  usage,  has  come  to  mean  and  include  also 
stables  for  horses,  styes  for  cattle,  and  the  dose  in  which  they 
are  all  situated,  as  well  as  an  adjoining  curtilage. 
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All  these  reapective  things,  Lord  Coke  informs  us, -will  pass 
under  the  se7eral  names  above  mentioned. 
See  1  Co.  Litt.  5a.  54. 

If  a  grant  had  been  made  to  an  English  subject  of  a  "  tms- 
suage,"  or  "  grange,"  and  on  the  transfer  of  the  country  to  the 
United  States,  a  claim  for  it  were  made  before  a  Board  consti- 
tuted under  a  law  like  that  which  created  the  lite  Califor- 
nia Land  Commission,  it  surely  could  never  be  maintained,  that 
such  claim  was  not  one  for  land,  l)ecause  the  descriptive  word 
under  which  such  grant  was  made,  did  not  originally  signify 
land. 


Passing  now  from  the  consideration  of  what  a  "  Mine  "  was 
:under  the  Mexican  law,  and  of  the  rights  held  by  its  owner  in 
the  mineral  and  in  the  surface  and  soil  which  composed  it,  let 
.us  consider  : 

II.  Were  those  rights,  so  acquired,  impaired  or 
'^changed,  and,  if  so,  to  what  extent,  by  the  conquest  of 
iCalifornia  by  the  United  States,  and  its  subsequent  erec- 
'tion  into  a  State  and  admission  into  the  Union,  and  by  its 
..abolition  of  the  Mexican  laws  and  adoption  of  the  Eng- 
lish Common  law  ? 

It  seems  to  us,  that,  if  we  have  succeeded  in  establishing  the 
■propositions  which  we  have  advanced  in  regard  to  what  a 
■"f  Mine  "  was  under  the  Mexican  l^ws,  very  little  need  be  said 
mnder  this  head.. 
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The  claimant  in  the  present  ease  is  understood  to  belong  to 
the  class  of  Mexicans  "not  estabKshed"  in  California  at  the 
date  of  the  Treaty  of  Guadalupe  Hidalgo,  and  n-hich  are  spoken 
of  in  the  last  clause  of  the  8tli  Article  of  said  Treaty. 

In  respect  to  these,  the  United  States  have  pledged  their 
faith  that  their  "  froperty  ofeoitry  kind  shall  be  invidiMy  respect- 
ed," and  that,  both  the  owners  at  the  date  of  said  Treaty,  and 
tJmr  heirs,  and  those  who  shall  acquire  such  property  from 
them,  "  shall  enjoy  with  respect  to  it  guaranties  equaUy  ample  as 
if  the  same  heltmged  to  Citizens  of  the  United  States." 

The  rights  of  the  claimant,  howerer,  would  be  equally  pro- 
tected, did  he  belong  to  the  other  class  of  Mexicans,  mentioned 
in  the  former  part  of  said  Article,  who  were  "  established  "  in 
California  at  the  date  of  said  Treaty. 

The  conquest  of  California  by  the  United  States  did  not,  un- 
der the  Law  of  Nations,  impair  private  rights  of  property  therein. 
The  Treaty  expressly  guarantied  Mexicans  against  any  such 
impairment  or  change. 

The  erection  of  California  into  a  State  and  its  admission  into 
the  Union,  could,  likewise,  have  had  no  effect  whatever  to  im- 
pair or  change  the  rights  of  property  of  Mexican  citizens.  The 
State  of  CaKfomia  becoming  a  party  to  the  Federal  compact, 
■waa  as  much  bound  by  the  Treaty  of  Guadalupe  Hidalgo,  as  the 
Federal  Government  itself. 

Nor  could  the  Act  of  the  California  Legislature  of  April 
13th,  1850,  providing  that  "The  Common  Law  of  England,  so 
far  as  it  is  not  repugnant  to,  or  inconsistent  with,  the  Consti- 
tution of  the  United  States  or  the  Constitution  or  Laws  of  the 
State  of  California,  shall  be  the  rule  of  decision  in  all  the  Courts 
of  this  State,"  and  the  subsequent  Act  of  April  22d,  1850,  de- 
claring, "  That  all  laws  now  in  force  in  this  State,  except  such 
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as  have  been  passed  or  adopted  by  the  Legislature,  are  hereby 
repealed,"  have  any  effect  to  impcdr  or  injurwudy  change  those 
rights. 

To  the  latter  Act  there  are  annexed  express  provisoes, 
that  "  no  rights  acquired,  contracts  made,  or  suits  pending,  shall 
be  affected  thereby,"  and  "  that  such  repeal  shall  not  affect  any 
Constitutional  Laws  or  Acts  of  Congress,  or  any  of  the  stipulor 
Horn  contawd  in  the  Treaty  of  Peace  between  the  United  States  and 
Mexico,  ratiiied  at  Queretaro  the  30th  day  of  May,  1848."  But 
these  provisoes  scarcely  at  all  vary  the  legal  effect  of  said  Act, 
as  it  could  not,  under  the  Constitution  of  the  United  States  and 
that  of  the  State  of  California,  affect  any  rights  previously  ac- 
quired,-nor  any  of  the  stipulations  of  said  Treaty. 

See  California  Stats,  1850,  pp.  219  and  342. 


We  have  seen,  that,  not witliatan ding,  according  to  the  prin- 
ciples of  the  Mexican  law,  a  Quicksilver  Mine  belonged  to  the 
class  of  things  called  Royalties  (Regalias),  nevertheless,  it  could 
be  acquired  inJvM  and  absolute  property  by  a  citizen. 

Such,  we  have  endeavored  to  show,  was  the  effect  of  the  dis- 
eovery,  registry  and  judicial  possession  of  the  Mine  in  question. 

Under  the  Mexican  Law,  had  it  continued  in  force  in  this 
country,  said  Mine  would  have  been  forfeited  by  a  breach 
of  any  of  the  conditions  which  the  Ordinances  of  1783  annexed 
to  the  claimant's  estate  therein,  and  to  which  that  penalty  was 
attached,  and  among  others  by  abandonment,  that  is,  a  failure  to 
work  said  "  Mine  "  during /owr  months  out  of  the  twelve  in  any 
one  year.  By  similai-  abandonment,  though  perhaps  a  longer 
period  of  time  would  ordinarily  be  requisite,  a  grant  of  land 
for  agricultural  orgrazing  purposes  was,  under  the  Mexican  law, 
likevfise  forfeited.  Both  species  of  property,  by  such  forfeitm-e, 
became  subject  to  denouncement,  and  to  be  regranted  to  another. 
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But  this  lalv  oi  forfdture  'and  diiiaunammt,  and  the  policy  upon 
which  it  wiis  founded,  no  longer  exist  iu  Calilbruk,  nor  have, 
since  the  22d  day  of  April,  1850. 

Both  the  "  Mine  "  and  the  grant  for  agi-icultnral  or  grazing 
purposes  are  now  held/ree /rem  those  conditicns.  This  is  the 
effect  of  the  repeal  of  the  said  Mexican  laws,  and  the  introduc- 
tion of  the  principles  of  the  English  Common  Law. 

By  the  principles  of  that  Law,  every  owner  of  real  property, 
of  whatever  land,  is  left  ^rfectlyfree  to  consnlt  his  own  interest 
or  pleasure,  not  only  as  to  the  ■manner  in  -which  he  shall  use  it, 
but  as  to  occupying  or  using  it  at  all. 

By  the  principles  of  the  same  Law,  also,  it  cannot  for  a  mo- 
ment be  doubted,  that  3,000  varas  in  extent  of  ground,  from  a 
given  point,  granted  to  a  person  for  the  purpose  of  extracting 
Quicksilver  therefrom,  is  as  much  "  lend, "  as  though  granted  for 
a  home-lot  or  a  garden-  The  Common  Law  knows  no  difference' 
in  the  nature  or  tenure  of  real  property,  arising  out  of  the  uses 
to  which  it  may  be  devoted,  or  the  hind  of  profits  which  may  he 
derived  from  it. 


The  difference  between  the  latter  Law  and  that  of  Spain  and 
Mexico  on  the  subject  of  Min^s,  was  a  very  wide  one. 

This  difference  arose,  doubtless,  partly  from  the  much  greater 
relative  importance  of  Milling  in  the  two  latter  countries  than 
in  Great  Britain,  as  a  branch  of  productive  industry  and  Na- 
tional wealth,  and  partly,  from  the  adoption  of  a  different  rule 
in  regard  to  the  nature  and  fundammtal  ownership  of  aU  Mines 
otliffr  than  those  of  gold  and  silver.  Mines  of  the  two  latter 
metals  were  the  only  ones  which  were  Royalties  {Regalias)  ac- 
cording to  the  Common  Law. 

Queen  vs.  Earl  of  Northumberland,  1  Plow.  Rep.  310 : 

7  Com.  Dig.  Waife  (H.  1) : 
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1  Black.  Cora.  295  : 

Bainbridge  on  Mines,  pp.  46 — 54 : 

Rockwell,  pp.  514—519 : 

All  otliei*  Mines  of  whatever  bind  or  description,  were  mere- 
ly land-  At  the  same  time,  such  a  thing  aa  a  Mine  of  gold  or 
silver  worth  worldng,  has  scarcely  been  known  in  Great  Britain 
within  the  period  of  authentic  history.  Those  metals  exist 
only  to  a  very  small  extent,  and  in  combination  with  the  ores 
of  iron,  lead,  copper  and  tin. 

The  whole  system,  therefore,  of  pertenendas,  or  the  grant  of 
specific  portions  of  the  surface  and  soU  to  "  constitute  Mines,"  is 
wholly  unknown  to  the  English  Common  Law.  By  that  law, 
the  grant,  or  lease,  of  a  Mine  Tnerely,  vests  in  the  Miner  no  es- 
tate in  any  defined  portion  of  the  surface,  but  only  the  incidental 
right  to  use  so  much  thereof  as  is  "  strictly  necessary  and  reas(m- 
able"  for  the  extr(u:tion  and  remttod  of  the  mineral,  but  not,  as 
under  the  Spanish  and  Mexican  law,  for  ite  smelting  and  reduc- 
tion. 

1  Mines,  pp.  58,  59,  84,  85,  86. 


This  difference  between  the  law  of  England  and  that  of 
Civil  Law  countries  in  regard  to  what  constituted  a  "  Mine,"  is 
alluded  to  by  Lord  Campbell  in  his  opinion  in  the  case  of 
Humphries  vs.  Brogden,  in  discussing  the  right  of  the  owner  of 
the  surface  to  support  from  the  subjacent  mineral  strata,  in  the 
following  language : 

"  We  have  attempted,  mtkeut  success,  to  obtain  from  the 
codes  and  jurists  of  other  nations,  information  and  assistance 
respecting  the  rights  and  obligations  of  persons  to  whom  sec- 
tiotis  of  the  soil  divided  horizoniaUy,  belong  as  separate  properties. 
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This  penury,  where  tlie  subject  of  servitudes  is  so  copiously  and 
discrimioately  treated,  probably  proceeds  from  the  subdivimm 
of  the  surface  of  land,  and  the  miner ais  under  it,  into  separate  hold- 
tngs,  being  peadiar  to  England.'  Had  such  subdivision  been  known 
in  countries  under  the  jurisdiction  of  the  Roman  Civil  Law,  its  in- 
cidental rights  and  duties  must  have  been  exactly  defined,"  Ac. 
Hnmphries  va.  Brogden,  1  Eag.  Law  and  Eq.  Rep.  p.  249. 


But  notwithstanding  this  peculiarity  of  the  Common  Law, 
nevertheless,  according  to  that  law,  the  grant  of  a  coal,  tin,  cop- 
per, lead,  or  other  like  Mine,  though  carrying  only  the  strata  or 
vein  of  ore,  containing  such  Mineral  or  Metal,  and  the  easefnents 
in  the  surface  and  soil  necessary  to  its  extraction  and  removal, 
is  still  the  grant  of  an  "  estate  in  fee  simpk  in  land,"  such  strata 
or  vein  being  held  to  be  as  much  "  land  "  itself,  as  the  sur- 
face, or  the  remaining  portions  of  the  body  of  the  soil. 
1  Co.  Litt.  4a.45: 

Bainbridge  on  Mines,  pp.  3,  55,  56,  124,  141, 170  : 
Eockwell,  pp.  530,  536,  537,  565,  580  : 
Stoughton  vs.  Leigh,  1  Taunt.  408—412  : 
Earl  of  Cardigan  vs.  Armitage,  2  Barn.  &  Cress.  197  : 
Wilkinson  vs.  Proud,  11  Mees.  &  Weis.,  33,  39,  40  : 
Boyce  vs.  Green,  Batty's  (Irish)  Rep.  608  : 
Humphries  vs.  Brogden,  1  Eng.  Law  &  Bq.  Rep.  241  : 


Upon  -the  same  principle,  it  is  held,  that  under  the  de- 
scription of  "  land  "  in  a  Deed  or  Act  of  Parliament,  such 
Mines  will  pass  ;  which  shows  that  (without  including,  aa  they 
do  under  Mexican  law,  any  portion  of  the  surface),  they  are 
still  "land." 

2  Black.  Com.  pp.  18,  19  : 

1  Co.  Litt.  4a.  : 

4  Com.  Dig.  Grani  (E.  3)  : 

Townley  vs.  Gibson,  2  Term  R.  701. 
12 


>yGooglc 


{     90     ) 
So,  as  in  the  Mexican  law,  under  tiie  name  of  a  "  Mine  "  or 
"  feoA  of  lead"  {fodina  plumU),  the  laitd  itself,  in  which  sncli 
Mine  exists,  will  pass,  provided  livery  of  seisin  thereof  be  given. 
1  Co.  Litt.  6ffl. 
Shep.  Touch,  p.  96. 
■  4  Com.  Dig.  Grant  (E.  5). 
Bainbridge  on  Mines,  p.  141. 
Roctwell,  p.  536. 


"  A  "  Mirie"  likewise,  according  to  said  Common  Law,  so 
different  ordinarily,  as  we  have  seen,  from  what  it  was  under 
the  Mexican  Law,  was,  neverthelsss,  always  held  to  be  corpo- 
real real  property,  and  to  pass  by  Uverij  of  siizin,  and  not  by 
grant  merely,  as  was  the  case  with  incorporeal  things : 

Bockwell,  pp.  536,  537. 

Bainbridge  on  Mines,  pp.  141,  142,  143,  211. 

2  Black.  Com.  pp.  310,  311,  315,  317. 


Also,  an  action  of  ejectment,  an  assize,  a  common  recovery, 
trespass,  an  action  for  use  and  occupation,  and  almost  all  the 
other  legal  remedies  applicable  to  "  land,"  could  be  maintained 
likewise  with  respect  to  a  "  Mim"  none  of  which  would  lie 
for  an  incorporeal  thing : 

Adams  on  Eject,  pp.  18,  20 : 

1  Co.  Litt.  6  A. 

Comyn  i)s.  Kyueto  Cro.  Jac.  150. 

Jones  vs.  Maunsell,  I  Doug.  304,  305. 

Bui.  N.  P.  p.  99. 

Bainbridge  on  Mines,  p.  141. 

Rockwell,  pp.  536,  565,  580,  582,  588,  594. 

Doe  vs.  Wood,  2  Barn.  &  Aid.  737. 

Doe  vs.  Bancks  4  Bam.  &  Aid.  401. 

Rich.  vs.  Johnson,  2  Stra.  1142. 

Sayer  v?.  Pierce,  1  Vea.  Sr.  232. 
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So,  under  the  Commoii  Law,  Mines,  although  including  no 
part  of  the  surface,  but  forming  a  distinct  and  separate  estate  and 
inheritavee  therefrom,  were,  neyertheless,  subject  to  be  leased 
on  rent  with  all  the  incidents  of  leases  of  other  land,  and, 
likewise,  to  be  partitioned  among  co-parceners  or  tenants  in 
common,  neither  of  which  could  be  done  in  reference  to  things 


Co.  Lit.  47,  a,  144,  a. 

Rockwell,  pp.  543,  548. 

Bainbridge  on  Mines,  pp.  70,  129,  163, 195—246. 

Doe  vs-  Bancks,  4  Barn.  &  AM.  401. 


So,  the  law  of  fixtures  applies  to  Mines,  wliich  had  no  applica^ 
tien  to  things  incorporeal- 

Bainbridge  on  Mines,  p.  171 — 177. 


So,  irtcorpored  rights,  such  as  those  of  ways,  waters,  and 
other  easements  in  the  laitd  of  others,  may,  by  grant,  or  prescrip- 
tion, be  annexed  to  a  "  Mine"  in  like  manner  as  to  other  car' 
pored  real  property,  and,  by  a  grant  of  such  "  Mine,"  may  pass 
as  its  appurtenance^: 

Bainbridge  on  Mines,  pp.  84,  85,  87,  97,  101,  104,  106,  115, 
116,  199. 

Rockwell,  pp.  554,  555,  556. 

Earl'of  Cardigan  vs.  Armitage,  2  Barn.  &  Cress.  197. 


But  Mims  themselves  could  not  bo  acquired  by  prescription, 
any  more  than  by  grant,  because  by  the  Common  Law  only  in- 
corporeal rights  could  be  so  acquired.  The  right  of  working 
mines  in  another  man's  land,  arising  from  a  presumed  or  actual 
license,  might  be  so  acquired,  because  this  was  an  incorporeal 
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right,  and  did  not  carry  either  an  estate  in,  or  the  legal  posses- 
sion of  the  Mine. 

Wilkinson  vs.  Proud,  11  Meea.  &  Wels.,  p.  33. 

Bainbridge  on  Mines,  pp.  5,  129. 

Hockwell,  pp.  532,  548,  565,  670. 

Doe  vs.  Wood,  2  Barn.  &  Aid.,  737-742. 


As  we  said  at  the  commencement  of  this  Brief,  it  seems  to 
us  plain,  that  the  Jurisdiction  of  the  Land  Commission  and  of 
this  Court,  extends  to  every  estate  interest  or  right  in  land,  of 
every  kind,  nature,  and  description,  which  was  private  "  proper- 
ty "  under  the  Mexican  dominion ;  and,  suck  as  the  Claimant's 
right  then  was  in  the  land  called  the  "  New  Almaden  Mine," 
the  Court  ought  now  to  confirm  to  him.  This,  we  think,  has 
been  held  by  the  Supreme  Court  of  the  United  States,  in  con- 
struing laws  similar  to  that  under  which  this  Court  is  now  act- 
ing ;  and  such,  we  also  think,  are  the  plain  requirements  of  the 
Treaty  of  Guadalupe  Hidalgo. 

s  vs.  United  States  9  Pet.  133—135. 


It  is  urged,  that  in  the  case  of  Fremont  vs.  the  United  States, 
the  Supreme  Court  expressly  decided  this  question  of  Jurisdic- 
tion, so  far,  at  least  as  relates  to  the  Mine,  and  adversely  to  the 
prosent  Claimant.  We  think  the  Court,  in  that  case,  made  no 
such  decision ;  and  that,  without  travelKng  wlioUy  out  of  tho 
record,  it  could  not  have  so  ac^udicated. 

We  affirm,  that  in  principle,  that  decision  sustains  our  posi- 
tion. What  does  it  decide  7  That  the  jnrisdiction  of  that 
Court,  and,  of  course,  of  all  subordinate  tribunals,  under  the 
Act  of  Congress  of  March  3d,  1851,  is  h'mited  and  confined 
solely  to  deciding  upon  the  validity  of  claims  to  lands,  as  be- 
tween the  Claimant  and  the  United  States: ;  and  that  they  have. 
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therefore,  nothing  to  do  with  controversies  arising  between  the 
Claimant  and  third  persons  as  to  the  different  interests  in  said 
land  claimed  by  each  of  them  ;  or  between  the  Claimant  and 
the  municipal  "  SoTCreignty"  of  the  country,  to  wit :  The  State 
of  California,  as  to  the  latter's  "  rights  "  to  the  Miiies  of  gold 
and  silver,  if  any  such  existed  therein,  but  that  all  these  "  are 
questions  which  must  be  decided  in  another  form  of  proceeding 
and  are  not  subjected  to  the  jurisdiction  of  fiie  Commissioners, 
or  the  Court,  by  the  Act  of  1851 :" 
17  How.  Rep.  565. 


It  seems  to  us,  that  the  meaning  of  the  Court,  when  the  facts 
presented  in  that  case  are  properly  considered,  is  scarcely  ca- 
pable of  being  misunderstood. 

The  Court  decides  the  only  matter  that  was  relevant  to  the 
case  before  them,  to  wit :  that  the  discovery  of  gold  or  silver 
in  the  land  granted  to  Fremont,  subsequent  to  his  grant,  had 
not  destroyed  his  title  to  the  land  granted,  and  was  therefore  no 
reason  why  it  should  not  be  confirmed  to  him ;  and,  as  a 
reason  for  going  no  farther  in  their  decision,  they  say,  that 
"  the  rights  of  the  Sovereignty  "  to  these  metals  "  are  questions 
which  must  be  decided  in  another  form  of  proceeding,"  &c. 


Even  were  we  mistaken  in  the  position  that  our  title  includes 
the  entii-e  surface  and  soil  of  the  "  3000  varas  in  all  directions 
from  the  mouth  of  the  Mine,"  as  well  as  the  quicksilver  ore, 
therein,  still,  can  it  be  seriously  questioned  that  a  vein  of  cinna- 
bar was,  at  Common  Law,  anything  more  or  less  than  "  land  ?" 

Was  it  not  as  much  "  land"  as  a  vein  of  lead,  tin,  or  copper 
ore? 


We  are,  therefore,  claiming  before  this  Court  nothing  but 
"  land"  in  the  strict  Common  Law  sense,  aod  this,  equally, 
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soil,  or  only  to  the  vein  of  mmihar  within  it. 

In  the  case  of  Deiimtt  vs.  Ihe  United  States,  the  Supreme 
Court  expressly  confirmed  to  the  claimant  a  "  lead  mine,"  although 
the  jurisdiction  given  by  the  Act  ot  Congress  under  which  the 
oonflrmation  was  made,  was,  as  in  the  present  case,  only  over 
claims  to  "  land."  That  confirmation  necessarily  decided  that 
a  « lead  mine"  was  "  land,"  and  that,  to  use  the  language  of  the 
Court,  as  the  "  Act  of  Congress  on  which  this  case  depends  con- 
tains no  resemiion  of  tho  "  had  mims,"  that  therefore  they  were 
included  in  its  jurisdictaon.  In  other  words,  the  term  "  land" 
included  "lead  mines,"  and  it  required  an  express  reservation 
in  the  Act  of  Congress  to  esclude  them.  If  therefore,  the 
Court,  under  the  description  of  «  haid,"  had  jurisdiction  of  a 
» lead  mine,"  why  not  ecjually  of  a  "QnicksilTCr  Mine?" 

As,  therefore,  this  "Mine"  is,  by  the  Common  Law,  land 
merely,  the  title  to  it,  if  not  vested  in  a  private  person,  has 
become  vested  in  United  States.  The  claimant,  therefore,  in 
order  that  his  title  might  not  be  clouded  and  placed  in  jeopar- 
dy, and,  he  subjected  to  ruinous  litigation  by  the  creation 
of  an  adverse  title  emanating  from  the  United  States,  has  seen 
fit  to  present  and  prosecute  the  present  claim.  The  same  ncc- 
e^ity  for  its  prosecution,  in  order  to  separate  it  from  the  pub- 
lic domain,  and  prevent  its  virtual  confiscation  and  grant  by 
the  Government  to  another  person,  exists  in  this  case,  as  in  that 
of  any  other  land  claim. 


In  conclusion,  wo  respectfully  submit,  that  we  have  estab- 
lished the  following  p     -—■-■—- 
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1.  That  a  "  Mine,"  under  the  Mexican  dominion,  was 
a  specific  piece  of  "  land,"  of  definite  extent  and  bound- 
aries, and  included,  as  the  word  land  does  at  Common 
Law,  not  only  the  minerals  within  the  earth,  but  like* 
wise  its  surface,  and  every  thing  above  and  below  it : 


2.  That  any  number  of  such  "  Mines,"  in  the  discre- 
tion of  the  Supreme  Government  of  Mexico,  might,  in 
the  years  1845  and  1846,  upon  the  recommendation  of 
the  Junta  de  Fomento  y  Administrativa  of  Mining,  be 
granted  to  an  individual  or  copartnership,  by  way  of 
assistance  and  encomragement  to  some  important  enter- 
prise in  Mining : 


3.  That  the  right  to,  and  dominion  in,  such  "  Mine,'* 
acquired  by  discovery,  registry,  and  judicial  possession, 
Was  a  perfect  legal  title  and  seisin  in  fact  of  the  same, 
combining,  in  the  language  of  the  Mexican  and  Civil 
Law,  s.jns  ad  rem,  and  a,  jus  in  re: 


4.  That  although  the  estate  of  the  Miner  in  his  "  Mine" 
was,  in  early  times,  defeasible,  and  subject  to  forfeiture 
by  the  non-pajonent  to  the  Crown  of  the  proportion  of 
metal  reserved  to  it,  and,  likewise,  by  a  failure  to  work 
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(  96  ) 
said  "  Mine"  acoordmg  to  the  Mining  Orfinanoea,  mak- 
ing such  estate  what,  at  Common  Law,  would  be  called 
a  mnditimd  fie,  yet  that,  by  the  Decree  of  the  Cortes  of 
Spain  and  the  subsequent  one  of  the  Mexican  Government 
the^rsf  of  these  conditions  was  removed  as  early  as  the 
years  1821  and  1822,  and  that,  by  the  abolition  of  the 
Mexican  laws  and  the  adoption  of  the  English  Common 
Law  in  California  in  April  1850,  the  seconii  of  said  condi- 
tions, which  waa  founded  merely  in  puUicpolict/,  was  like- 
wise removed,  so  that,  since  said  latter  date,  such  estate 
has  been  held,  like  all  other  estates  in  fie  in  land  in  Cali- 
fornia, subject  only  to  the  rules  and  prmciples  of  the 
Connnon  Law : 


6.  That  the  rights  held  by  Claimant  to  and  in  said 
"  New  Ahnaden  Mine,"  at  the  time  of  the  conquest  of 
Cahibrnia  by  the  United  States  in  the  year  1846,  were 
not  in  any  manner  impaired  by  such  conquest,  nor  by  the 
subsequent  erection  of  California  mto  a  State  and  its  ad- 
mission into  the  Federal  Union,  nor  by  its  abolition  of 
the  Mexican  laws  and  adoption  of  the  English  Common 
Law,  but,  on  the  contrary,  wer«,  by  the  last  mentioned 
event,  as  above  stated,  rendered  wholly /ree /row  conii- 
tiom: 


6.  That  the  "  ;ire;)crfy"  of  said  "Mine,"  acquired  by 
Claimant  in  conformity  with  the  Mimng  Ordinances 
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of  1783,  and  made  absolute  and  ptrpdud  by  the  Decree 
of  the  Spanish  Coi-tes  in  1811,  and  freed  from  all  mldi- 
timm  esoept  that  of  working  it,  by  the  Decree  of  the 
Mexican  GoveriKnent,  waj<  expressly  guarmtirj  to  said 
Cilaimaut,  by  the  provisions  of  the  Treaty  of  Goadalapc 
Hidalgo  • 


7.  That,  if  we  are  right  in  our  position,  that  under 
the  Mexican  dominion  a  "Mine"  wx  a  parcel  of  ground 
of  definite  extent  and  boundaries,  including  not  only  the 
mineral  therein  but  likewise  its  surface  aiid  soiL  then 
the  Jurisdiction  of  this  Court  is  unquestionable  : 


8.  That  even  if  we  are  mistaken  on  this  point,  and 
the  Court  should  arrive  at  the  conclusion,  that  a  "Mine" 
under  the  Mexican  Mming  Laws  was  the  same  in  sub- 
stance as  under  the  English  Common  Law,  still  it  wan 
and  is,  by  the  latter  law,  "  land,"  as  is  shown  by  innu- 
merable judicial  decisions,  and  proved  by  its  possession 
of  all  the  qualities,  attributes,  and  incidents  of  other 
f;orporml  real  property  : 
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9.  That  the  Supreme  Court  of  the  United  States  has 
not  decided  this  point  of  Jurisdiction  against  us  in  the 
Fremont  case,  but  has,  in  the  case  of  Ddassus  vs.  The 
United  States,  in  principle,  decided  it  in  our  favor. 

HALL  McAllister, 

Of  Counsel,  for  Claimant. 
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In  the  District  Conrt  of  tk  United  States, 
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THE  CASE  BEFORE  THE  COUKT. 


THE  CASE  AS  ARGUED. 
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It  is  in  evidence  that  the  place  where  the  Quicksilver  Mine, 
Bpw  called  New  Almaden,  ia  wrought,  has  always  been  a 
noted  spot. 

When  the  People  of  Reason,  as  the  Spaniards  distinguished 
themselves,  first  came  to  this  country,  they  fooiid  there  a  cave 
which  was  a  place  of  resort  for  all  the  neighboring  little  tribes 
of  savages,  who  were  attracted  to  it  by  a  vermilion-colored  earth 
which  it  contained,  and  with  which  they  painted  their  bodies. 
The  irritating  effect  of  this  mercurial  pigment  on  their  skins,  was 
probably  the  cause  why  they  regarded  the  cave  as  the  habitation 
of  a  devil.  They  gave  it  the  name  of  El  Pulii,  a  designation  in 
their  own  language  of  which  the  meaning  is  now  unknown  ;  and 
about  its  mouth  they  were  in  the  habit  of  depositing  a  tribute, 
of  such  of  their  articles  of  value,  as  they  thought  best  fitted  to 
propitiate  the  Spirit  that  dwelt  within. 

Afterwards,  when  the  Indians  round  about  the  Mission 
of  Santa  Clara  had  been  tamed  by  the  Missionary  Fatliers, 
domesticated  as  Christians,  and  put  to  useful  labor  at  the 
Mission,  they  were  made  to  bring  this  earth  from  the  cave  and 
use  it  to  j)aint  the  Mission  church. 

In  1824,  Antonio  Suiiol  and  the  Chabollas  endeavored  to  work 
the  cave  as  a  silver  mine  ;  judging  from  the  weight  of  the  stones 
which  they  got  out  of  it,  that  they  must  contain  that  metal ; 
and  for  that  purpose  they  erected  a  mill  on  a  stream  near  by, 
and  obtained  a  flask  of  quicksilver  from  San  Luis  Obispo  ;  and 
again,  about  ten  years  later,  the  Chabollas  renewed  the  attempt. 

In  1845,  Andres  Castillero,  a  captain  in  the  Mexican  regular 
army,  happened  to  be  in  this  Department,  on  the  public  service, 
as  a  Special  Commissioner  from  the  Central  Government  at 
Mexico.  A  ranchero  of  the  vicinity,  one  Chato  llobles,  called 
his  attention  to  this  spot,  so  well  known  from  the  earliest  tradi- 
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tiOQS,  and  he  now  appears  in  this  Record  prosecuting  a  claim 
for  it,  singularly  made  up  in  three  parts.     They  are — 

1st, — A  discovery  of  a  mine  of  cinnabar  :  a  denouncement  of 
the  same,  and  a  concossion  of  three  thousand  varas  in  all  direc- 
tions from  the  mouth  of  the  mine,  given  hy  Antonio  Maria  Pico, 
Alcalde  of  San  Jose  de  Guadalupe,  in  the  year  1845. 

2d. — An  approval  of  the  concession  of  the  Alcalde,  accorded 
tiy  the  "  Junta  de  Pomento  y  Adminiatrativa  de  Mineria,"  the 
highest  mining  tribunal  in  the  Republic  of  Mexico,  and  also  by 
the  President  of  the  Republic,  in  the  month  of  May  of  the  year 
1846. 

3cl, — A  grant  of  two  leagues  of  land,  on  the  surface  of  that 
concession,  made  by  the  President  in  the  same  decree  by  which 
be  gave  his  said  approval  in  May,  1846. 

The  prayer  of  his  petition  is  in  these  words :  "To  confirm  to 
him  the  aforesaid  tract  of  two  square  leagues  op  land  as 
embraced  in  his  mining  possession  and  grant  as  aforesaid,  and 
described  in  the  accompanying  surveys  and  maps,"  The  allega- 
tions as  to  the  proceedings  touching  the  mining  privilege,  are  all 
matters  of  inducement  to  the  grant  of  the  said  two  square 
leagues  of  land.  The  language  of  the  petition  excludes  the  idea 
of  presenting  a  mining  right  as,  a  distinct  title  and  subject  mat- 
ter to  be  adjudicated.  {See  printed  Transcript,  pages  6  and  1.) 
The  only  question  presented  by  the  petitioner  to  this  Court  for 
its  decision,  is  whether  the  claimant  has  a  vaKd  title  under  his 
alleged  grant  of  two  square  leagues  of  land  by  the  President  of 
Mexico.  But  Counsel,  in  argument  before  the  Board  of  United 
States  Land  Commissioners,  considered  the  petition  of  the 
claimant  as  presenting  two  distinct  claims,  and  separate  titles  ; 
and  the  Board  adopted  the  same  view  and  so  considered  the  case 
in  their  opinions. 

These  titles  arc  altogether  different  in  their  natui-e,  and 
derived  under  two  distinct  systems  of  law,  between  which  there 
exists  no  connection — even  the  most  remote  ;  nor  were  they  ever 
before  combined  in  the  support  of  one  and  the  same  demand. 

The  one  is  a  title  to  the  mine  under  the  Mining  Laws  of  Mexico, 
a  very  ancient  and  peculiar  body  of  laws,  as  we  shall  p 
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see.     The  other,  a  title  to  two  leagues  of  land  imdcr  the  Mexi- 
can colonization  law  of  1824,  a  novel  creation  of  a  Eepubliean 


The  Coimsel  of  the  claimant  and  tlio  Board  were  clearly  in 
error  in  considering  this  case  as  double.  I  propose,  however,  to 
follow  the  argument  of  Counsel  as  he  has  offered  it. 


PETITION. 
To  Ihe  Ifimombk  Goirarasaaners  to  settle  Frkiale  Load  Claan^  in  Culifomia  : 
The  pelitioiier,  Andrea  Caatillero,  respectfully  shows : 

That  in  the  year  18*5,  the  petitioner,  Andres  CaBtillero,  discovered  a  mine 'of 
cinnabar  in  Uie  then  juriaclictioa  of  San  Jose,  and  in  tiic  now  county  of  Santa 
Clara,  in  this  State. 

That  having  formed  a  Company  for  working  said  mine,  he,  on  the  22d  day  of 
November,  and  on  the  3d  day  of  December,  A.  D.  1845,  deacmioed  said  mine, 
aad  on  the  30th  day  of  December,  A.  D.  1845,  received  tiont  the  magiatiate  of 
that  jurisdiction,  in  dne  form,  the  juridical  possession  of  a^d  mine,  and  land 
to  the  extent  of  three  thousand  varas  in  all  directions  :  all  of  which  Is  shown 
by  the  duly  authenticated  papers,  issued  from  the  office  of  said  magistrate,  copies 
of  which  are  submitted  herewith,  marked  "A,"  with  translations  marked  "  B." 

That  SMd  record  of  testimony  of  his  mining  possession  was  soon  after  submitted 
to  the  Junta  de  Fomento  y  Administcacion  de  Mioeris,  the  highest  mining  tribu- 
nal in  the  Republic  of  Mesico  ;  which  tribunal,  after  mature  deliberation,  and  an 
esamination  of  the  laws  relative  thereto,  on  the  14th  day  of  May,  A.  D.  1846, 
declared  said  juridical  possesion,  although  embracing  an  unusually  large  extent 
of  land,  to  be  in  accordance  to  law,  and  fully  justified  by  the  peculiar  circum- 
stances of  the  ease,  and  they  therefore  recommended  to  the  Bxeentive  power  of 
the  Kepublic,  through  the  Minister  of  Justice,  iwt  only  thai  the  mining  jioasesn'on  qf 
three  ihaasitnd  varas  in  oll'diTediom  frimi  the  mouth  qf  the  mine,  be  confirmed,  hit  ihid  the 
Execalive  ahmild  idto  grant  in  fee  to  iiie  said  OasHUero,  for  ike  benejil  of  his  mine,  too  square 
leagvea  <tf  land  on  the  mrfacB  of  his  nmting  possemaa. 

Thai  on  Sie  20iA  dag  of  May.  A.  D.  1846,  the  MiniAer  r^  JttAe  replied  to  the  Fresideni 
of  the  "Jimia  de  Jfinerio,"  tliai  the  President  of  the  Bepublie  had  acceded  to  the  recommeidtt' 
tiom  qf  the  Junto  and  the  Fetiliim  qf  CastiUero,  and  granted  the  land  eo  asked  for,  and  so 
recommended. 

Thai  on  the  sasae  day  the  Miaisier  of  Justiee  oj^dally  notified  the  Minater  if  Exterior  Sela- 
t3on»,  GoBenim^  and  FoUce,  of  the  aforesaid  grajU  qf  the  President  <f  the  Eepid^,  m  order 
that  the  emre^ianding  decree  or  order  mig/d  be  issued;  aa^whiehisfuUgs/unertbi/lMdi^ 
attested  dooMniwris  issued  from  the  corresponding  ojices  in  Meaeo ;  copies,  qf  ichidi,  and  aho 
copies  qf  the  du^  authentiealed  certificates  <f  the  JUinisler  of  Interior  and  MUerior  Sda^ 
tioits,  and  qf  the  Seardary  of  the  Mmmg  Tiibanal,  thai  the  aforesaid  grant  qf  land  to  the 
petitiimer,  Gasl^tero,  was  legal  and  approved  by  the  Supreme  Gomrnment,  are  submitted 
hereifilh,  marltcd  "0,"  m(ft  Iran^a/ims  tnarAed  "D." 
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TM  ai  the  23d  dan  (J'  ^"V'  ^-  -^-  ^^^^'  "'*  MinisifT  nf  Edmor  Reliaiam,  Government 
and  Polke,  issued  hk  order  to  the  Ooaeram  of  Gdi/orain,  noHfyhig  him  qf  the  afoTemid 
grant  to  Oaslillero,  and  diTee^-ag  the  sdd  Governor  to  pat  OastUtero  in  yojsession  of  the  two 
tquare  leaguea  so  ffrcaiied ;  a  eyig  qf  wMA  ordw  or  ptdeM  of  tUk  is  mbmitted  herewith, 
marlifd  "E,"  loHlt  a  tmnslaiioii  marked  "F." 

That  tlie  B^d  Castillero,  immediatelj  on  reeemiig  the  aforesaid  grant  from  the 
Goyernment  of  Mesieo,  atarted  for  California  for  the  purpose  of  measuring  o£f 
and  taking  the  juridical  poeaesaion  of  the  land  bo  granted,  but  was  prevented 
fl-om  ao  doing  and  interrupted  in  his  journey  by  Hie  opcrationB  of  the  war  which 
was  then  commencing  between  the  United  States  of  America  and  the  Eepublie  of 
Mexico  ;  he  howeocr  atiU  conHaued  by  hii  agenli  aad  seniaais  in  the  oca^)oiion  of  thi  kmd 
of  his  mjn%  posiesMonj  and  in  the  lat^prat  qf  the  yeir  1847,  or  On  %wb!«s  cf  the  year 
1818,  md  at  so^  <Klhe  i^raljmaof  Bia^  hetwtenihetwo  na&mavxidd  permi,he  proeared 
aauTva/of  the  tiaid  so  gritiaed,  and  marked  Old  Hi  bauad(mes;  a  et^t/ •/ which  luOes  ^  sur- 
vey, daM  March  7th,  1848,  and  a  pM^  the  land,  made  and  eieailed  by  Chester  S.  Lyman, 
a  duly  af pointed  <md  authorized  Surveyor  r^  the  Middle  D^mrtmaa  qf  Cdlifomia,  copies  qf 
wftieA  notes  of  mney  and  plot  aire  tiAniUted  herewith,  marked  "G." 

And  the  petttioner  further  showa :  that  lie  said  survey  was  made  with  as  much 
formality  as  was  poasible,  and  by  the  most  skillful  and  competent  officer  to  be 
procured  in  the  then  peculiar  state  of  tbe  country,  and  under  Ifee  then  oi^anized 
de  fado  government  of  California  |  that  in  order  to  avoid  all  questions  of  boun- 
dary with  the  claimants  of  the  neighboring  lands,  the  agents  of  Castillero  and 
those  holdii^  under  him,  in  making  the  said  survey  and  marking  the  boundaries 
of  hie  grant  as  aforesaid,  bo  located  it  oa  their  then  mining  possession  which  had 
beengiventoCaBtilleroinl845,  and  duly  approved  as  aforesaid,  as  to  leave  the 
mouth  of  the  quicksilver  mine,  now  called  "  New  Almaden,"  in  the  center,  or 
nearly  so,  of  SJud  grant  so  located,  and  to  include  little  or  no  land  on  the  side 
nest  the  elaimante  of  neighboring  lands,  but,  on  the  contrary,  ia  leave  out  a  con- 
siderable portion  of  land,  included  in  the  said  juildical  possession,  on  the  side 
next  such  claimants  ;  this  being  done  to  avoid  all  dispute  respecting  boundaries ; 
all  of  which  is  shown  by  the  plot  submitted  herewith,  marked  "  H." 

That  the  said  tract  of  load  has  mt  been  surveyed  by  the  Surveyor-General  ^  the  Uniled 
States,-but  that  U  w(a  duly  summed,  and  its  boundaries  tmrked  in  the  year  1848,  as  afore' 
aaid;  that  these  bomdaiies  are  in^knoiBn,  and  Ih^  the  land  within  them  has  beat  in  tlie 
posseisiitn  of,  and  ocei^md  by,  the  said  Castillero,  his  agents,  and  those  liMmfi  undo'  him, 
since  the  year  1S4S,  byjvdiiaal  aalkority.  and  since  She  month  qf  May,  1846,  by  virtue  ^  a 
(iileinfee. 

Thai  He  rights  aeqimed  wider  said  denouacement  and  juridical  possesmn  haw  ixniinued 
laanterrupied  until  the  presmt  dme,  and  now  ore  vested  soU^  and  wholly  in  the  petitioner, 
OasUBero,  and  those  luMiny  under  Mm;  that  f^  the  working  qf  Uie  wine  from  its  d&umnce- 
tnent,  as  aforesaid,  he  acquired,  by  the  laws  if  Meaco,  a  perfect  title  to  the  miii^ids  rf  said 
tnine,  and  a  perfect  rigid  to  me  the  said  land  fm  said  ininmgpmpoael,  even  if  he  had  no  title 
in  fee  to  the  Umd  itself ;  but  he  avers  and  has  shoum  that  sudi  title  in  fee  ahsdvie  was  conr 
veyed  to  him  by  the  grant  aforesaid  on  the  20(A  day  of  May,  1846. 

That  aaiM  (As  petilioner  took  possession  (f  said  mine  and  tract  if  land  in  the  year  1845, 
aad  more panieidarly  sisice  he  received  the  said  grant  in  fee  in  the  month  of  May,  1840,  he 
and  his  afsociates  holding  under  him,  have  expended  immense  sums  of  money  in 
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working  saifl  mine,  and  in  improving  said  land,  in  conatraeling  roade  opening 
quarries,  erecting  lime  iilna,  furnaces,  smelting  works  m'ichiQery  stole  houses 
and  other  costly  worts  of  permanent  utility,  viz:  from  December  1''45  to  the 
first  day  of  May,  1853,  tbe  sum  of  8978,114  11-100 

And  the  petitioner  reliM  for  confirmation  of  title  upon  the  original  looumcnt™ 
copies  of  which  are  transmitted  IiCTewilii ;  and  npfai  Bach  other  and  further  proofs 
aa  they  may  be  advised  are  neceeeary. 

Whir<ifore  lh$  said  Gislillem  pra^a  this  MmoraMe  Beard  ijf  Oommnsiancr' (o  confirm  to 
Mm  the  aforesaid  trai^  (jf  tino  a^aare  leagiits  ijflaiid,  as  enibraeed    n  his  namngpos  fision 
andgrartt  aa  aforesaid,  and  desoribBi  in  the  acaunjumying  m  nejs  Hnrfijugs 
By  his  Attorneys, 

HALLECK,  PEACHY  &  BILLINGS. 

Filed  ill  OfBce  Sept.  30th,  1852.  Gbolsge  Fisher,  Sec- 

(Transcript,  page  S.) 
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To  the  mining  title  the  United  States  object,  that  this  Court 
is  without  jurisdiction  of  the  subject  matter. 

And  here  it  is  not  necessary  to  inquire  whether  the  right  of 
the  miner  in  his  mine  is  a  right  of  property  under  the  Spajiish 
and  Mexican  laws,  and  whether  being  such-^it  is  of  a  sort  wliich 
is  protected  by  the  treaty  of  G-uadalUpe  Hidalgo,  or  whether,  in 
certain  cases,  it  may  not  be  considered  as  tacitly  abolished,  as 
repugnant  to  the  Constitution  and  policy  of  the  United  States, 
(Fremont's  case,  17  How.,  p.  564,)  as  would  nndoubtedly  happen 
in  many  instances  which  could  be  supposed ;  for  example,  property 
in  a  public  oEBce,  or  in  a  white  man.  But,  admitting  that  it  is 
property  and  protected,  the  question  is,  whether  it  is  that  species 
of  property  called  a  "private  land  claim,"  and  submitted  to  the 
jurisdiction  of  the  late  Board  of  Land  Commissioners,  and  of 
this  Court  by  the  Act  of  Congress  of  March  3d,  1851.  And  on 
this  point,  when  before  that  Board,  tlie  Counsel  for  the  claimant 
misled  the  argument,  as  appears  by  his  printed  briefs,  and  the 
majority  of  the  Board  followed  him. 

He  says  :  "  Any  right  or  title  to  land  is  the  subject  of  the 
jurisdiction  of  this  Board  ; "  (and  now  of  this  Court ;)  "  the 
question  presented,  therefore,  is,  whether,  an  estate  in  a  min£  is 
land  or  real  estate  1 " 

JVeither  of  these  propositions  are  true. 

The  Board  and  this  Court  are  not  given  jurisdiction  of  any, 
that  is,  every  right  or  title  to  land,  but  only  one,  the  fee  simple. 
They  determine  whether  the  public  or  an  individual  owns  the 
land  in  full  and  absolHte  property  ;  whether  it  is  still  public 
land  or  the  private  land  of  an  individual  by  any  right  or  title, 
which  did  in  law,  or  in  equity  should  vest  in  him  the  fee  simple. 
If  the  Mexican  Government  had  granted  estates  of  less  than 
2* 
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the  fee,  one  upon  auother,  in  a  long  series  of  remainders,  I  appre- 
hend that  there  is  nothing  in  this  Act  to  authorize  the  tenant  in 
possession,  and  each  remainder-man  to  present  his  own  private 
land  claim,  and  obtain  his  separate  patent.  Nor  in  a  variety  of 
other  cases  in  which  a  man  may  have  "  title  or  interest  in  the 
freehold  or  inheritance  of  the  King,"  and  all  of  which  are  of  an 
incorporeal  jiature.  The  judgment  to  be  rendered  in  every  case 
is,  that  the  title  in  fee  has  passed  out,  or  in  equity  should  pass 
out,  of  the  Government,  or  remains  and  should  remain  in  it ; 
and  this  from  the  obvious  meaning  of  the  whole  Act,  notwith- 
standing the  words  "  any  right  or  title,"  in  the  eighth  section. 

Nor  is  the  issue  of  the  jurisdiction  of  this  Court,  with  what- 
ever latitude  it  may  be  conceded,  contained  in  the  question, 
"Whether  an  estate  in  a  mine  is  land  or  real  estate  ?  "  for  that 
qacstion  admits  of  no  answer  whicli  will,  in  any  manner,  aid  in 
determining  whether  a  mine  is  land.  ^ 

Whether  an  estate  in  a  mine  is  land,  is  a  proposition  which 
presents  no  issue  whatever,  but  simply  a  confusion  of  ideas— of 
estates  with  the  subject  of  estates.  An  estate  in  anything  is  not 
the  thing  itself,  but  an  interest  which  the  law  gives  in  the  thing  ; 
and  so  Blackstone  says  :  "  An  estate  in  lands,  tenements  and 
hereditaments,  signifies  such  interest  as  the  tenant  has  therein, 
so  that  if  a  man  grant  all  of  his  estate  in  Dale  to  A  and  his  heirs, 
everything  that  ho  can  possibly  grant  shall  pass  thereby.  It  is 
called  in  Latin  status;  it  signifying  the  condition  or  circum- 
stance in  which  the  owner  stands  with  regard  to  his  property." 
{Blaik.  Com.,  Book  2d,  p.  103.) 

As  therefore  an  estate  in  land  is  not  land,  nothing  can  be  de- 
cided by  establishing,  as  the  Counsel  has  labored  to  do,  that  an 
estate  iu  a  mine  has  attributes  and  qualities  like  an  estate  in 
land.  Any  number  of  coincidences  between  an  estate  in  a  mine 
(which  is  not  the  mine,)  and  an  estate  in  land,  (which  is  not  the 
land,)  or  a  complete  identity  between  them,  would  be  of  no  avail 
to  prove  that  a  mine  is  land.  Estates  are  but  the  impressions 
which  the  law  chooses  to  stamp  on  the  subject  j  of  property,  which 
may  be  land,  a  mine,  or  anything  else.  A^d  though  the  impres- 
sions should  be  absolutely  the  same,  it  'n  no  wise  follows  that 
the  subjects  on  which  they  are  stamped  are  not  altogether 
different. 
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In  this  respect  the  laws  of  different  countries  and  of  the  same 
country  at  different  times,  greatly  vary.  They  stamp  their  im- 
pressions on  different  things  at  the  mere  discretion  of  law-makers. 
But  when  the  laws  of  Spain  and  Mexico  give,  as  they  do,  to  an 
estate  in  land,  many  of  the  qualities  which  the  laws  of  England 
give  only  to  an  estate  in  chattels,  the  land  cannot  be  said  in  any 
respect  to  cease  tliereby  to  be  land  or  to  become  a  chattel.  And 
if  the  laws  of  England  should  be  so  altered  as  that  merchandise 
could  be  entailed,  should  be  subjected  to  dower,  or  go  to  the  heir 
instead  of  the  personal  representative,  or  be  exempt  from  liabil- 
ity for  simple  contract  debts  of  the  ancestor,  etc.,  etc.,  yet  would 
it  always  remain  merchandise  and  never  becOme  land. 

Hence  the  obvious  fallacy  of  all  the  ai'guments  which  the 
Counsel  drew  from  the  incidents  of  estates  in  lands,  both  in  Eng- 
lish and  Spanish  law.  It  may  be,  as  he  has  urged,  that  mines 
are  within  the  Statute  of  Frauds,  capable  of  livery,  the  subjects  of 
ejectmei  t,  1  al  1  to  i  we  et  or  alienable  by  all  the  modes  of 
alienatio  nt  v  o  mortis  causa,  by  which  immovable  or 
radicate  I  th  ng  a  e  al  en  ble  and  the  ownership  of  them  as  of 
these  iatte  a  g  ound  fo  naturalization  in  the  Spanish  Indies, 
and  still  a  m  ne  not  be  land  o  radicated  or  immovable  property ; 
nor  would  a  similarity  in  any  supposable  number  of  such  inci- 
dents of  ownership  make  the  two  things  the  same,  if  in  their  own 
nature  they  were  different. 

In  Louisiana,  an  estate  in  a  slave  has  many  of  the  incidents  of 
an  estate  in  land,  as  for  example,  the  mode  of  transfer  is  nearly 
the  same,  and  yet  it  could  not  be  pretended  that  a  negro  was  the 
land  itself.  Nor  if  the  former  Government  and  People  of  Cali- 
fornia had  owned  slaves,  and  the  laws  respecting  slaves  and  land 
had  been  the  same  in  whatever  number  of  particulars,  and  if  it 
had  continued  to  be  lawful  to  hold  that  species  of  property  here, 
would  any  man  be  found  to  assert  that  the  late  Board  and  th^ 
Court  had  jurisdiction  of  a  claim  for  a  slave,  as  a  "  private  land 
claim  "  under  the  Act  of  1851. 

In  Virginia,  Missouri  and  Maryland,  slaves  are  either  declared 
by  statute  to  be  peraonal  estate  or  treated  as  such  in  devises  ;  so 
to  a  great  extent  in  Mississippi.  But  whether  personal  or  real, 
technically  speaking,  it  is  almost  the  universal  practice  to  treat 
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them  in  mail}'  important  particulars,  such  as  dower,  or  the  formali- 
ties oftrmsfer  by  deed  or  execution,  like  real  property.  (Hilliard 
on  Real  Property,  Vol.  I.,  p.  60,  sec.  3.) 

In  these  States,  therefore,  by  the  rule  of  the  Counsel's  argu- 
ments about  estate,  slaves  are  sometimes  land  and  sometimes  not, 
according  to  circumstances.  And  a  naked  license  to  work 
mines — which  is  an  incorporeal  hereditament,  a  mere  right,  an 
interest  in  land,  but  no  part  of  it — is  within  the  Statute  of 
Frauds— may  be  a  freehold  or  chattel  interest,  is  created  or 
transferred  accordingly,  and  may  be  subject  to  dower,  etc.,  etc. 
(Rockwell — Treatise  on  Common  Lavi  in  relation  to  Min£s,  etc., 
pp.  532,  3-7,  43,  47.) 

The  error  of  all  this  reasoning  from  estates  is  very  much  the 
same  as  one  would  commit  who  attempted  to  establish  a  system 
of  definitions  founded  upon  the  uses  to  which  things  are  pat ;  the 
absurdity  of  which  would  appear  from  its  application  to  any 
familiar  object — thus,  a  camel  might  be  defined  to  be  a  horse 
because  it  is  used  for  riding,  and  also  an  ass  because  it  is  used 
for  carrying  burdens. 

And  no  nearer  does  the  Counsel  approach  a  solution  when  he 
takes  real  estate  in  its  popular  acceptation  and  treats  his  question 
as  in  form  whether  a  mine  is  real  property.  Admit  that  a  mine 
is  real  property,  and  it  would  in  no  manner  follow  that  a  mine 
is  land.  The  vice  here  was  well  exposed  before  the  Boai'd  of 
Land  Commissioners  by  the  United  States  Associate  Law  Agent, 
from  whose  printed  brief  I  will  offer  an  extract,  first  taking  tho 
liberty  to  make  a  slight  verbal  alteration.  "But  it  is  argued 
that  mines  are  real  property,  and  therefore  mines  are  land.  This 
conclusion  would  be  true,  if  real  property  consisted  exclusively 
of  lands,  but  it  includes  many  other  things,  both  corporeal  and 
incorporeal  hereditaments." 

"As  an  argument,  with  equal  justice  it  would  stand  thus: 
lands  are  real  property,  incorporeal  hereditaments  are  real 
property,  therefore  lands  are  incorporeal  hereditaments  ;  which 
is  absurd.  And  yet  this  is  no  more  absurd  than  that  mines  are 
land,  based  on  the  same  argument  having  real  property  for  its 
common  term." 

"  This  is  also  seen  in  the  Spanish  language  and  law,  {Escricke, 
verb.:  '  Henes  raices'   s,nd  '  Irenes  inmuebles.') 

HcstcclbyGOOgIC 


13 

"These  terms  embrace  land,  it  is  true;  they  embrace  mines 
also  ;  bat  this  does  not  show  that  mines  are  lands,  for  those 
Spanish  terms  embrace  many  other  things  as  well  as  land,  which 
totally  destroys  the  force  of  the  Counsel's  argument." 

And  in  the  same  manner  it  is  susceptible  of  demonstration 
that  a  mine  is  a  crop  of  ^ass,  or  of  hops  and  turnips,  which 
soraetimes  are  not  chattels,  but  of  the  reality  and  within  the 
Statute  of  Frauds,  or  deer  in  a  park,  or  doyes  in  a  dove-cot,  ■ 
because  they  are  classed  with  real  property  and  accompany  the 
inheritance — so  sometimes  an  ancient  horn,  for  the  same  reasons. 

And  here  I  beg  to  suggest  another  instance  in  which  this 
argument  might  be  applied  without  stretching  it  unduly,  and 
with  the  aid  of  a  very  great  authority  prove  a  mine  to  be  land 
as  effectually  as  has  been  done  in  proving  it  to  be  real  properly. 

Speaking  of  land,  Coke  says :  {1st  Inst.,  Lib.  1,  sec.  1,  4a.) — 
"  And  therefore  this  element "  (to  wit,  land,)  "  is  preferred  before 
the  other  elements,  first  and  principally  because  it  is  for  the 
habitation  and  resting-place  of  man  ;  for  man  cannot  rest  in  any 
of  the  other  elements,  neither  in  the  water,  air  or  fire.  For  as 
the  heavens  are  the  habitation  of  Almighty  God,  so  the  earth 
hath  he  appointed  as  the  snburbs  of  heaven,  to  be  the  habitation 
of  man —  Cesium  cceh  domino  terram  auhm  dedtt  jihus  homimcm;" 
where  you  have  only  to  as'iume  that  the  words  suburbs  of 
heaven"  are  propei  teima  of  de&tription  foi  the  New  Almaden 
Mine,  and  the  conclusion  immedntclj  lollows  thit  one  mine  at 
least  is  land,  withm  the  iun«diction  of  thit,  Court  and  entitled 
to  all  its  aid. 

But  it  is  useless  to  pui&ue  this  riddle  making — argument  it  is 
not — further.  The  queation  leniams  untoui,hed  whether  a  claim 
of  a  mine  is  a  "  private  land  claim,"  under  the  Act  of  1851.  No 
light  can  be  derived  from  the  analogies  of  estates  nor  from  the 
discovery  of  a  general  term  of  description,  under  which  a  mine 
may  he  ranged  aloi^  with  many  dissimilar  particulars.  It  is 
necessary  to  distinguish  further. 

I  propose  to  inquire  what  is  the  intrinsic  nature,  in  law,  of  a 
mine,  and  what  is  the  meaning  of  the  words  in  the  Act  of  1851, 
describing  the  subject  matter  submitted  to  the  jurisdiction  of  the 
Eoitrd  of  Land  Commissioners  and  of  this  Court.     We  wiU  then 
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be  enabled  to  decide  whether  the  present  claim  of  a  mine  of 
quicksilver  is  one  of  those  things  which  has  been  so  submitted. 

On  the  first  branch  of  the  inquiry  I  will  follow  the  order 
adopted  by  the  Counsel  for  the  claimant,  and  refer  first  to  the 
laws  of  Spain  and  Mexico,  and  then  to  the  Common  Law  of 
England. 

In  Spain,  and  afterwards  Mexico,  all  mines  were  Royal  mines. 
Six  hundred  years  ago,  when  the  seven  Partidas  were  compiled, 
it  was  already  law  in  Spain  that :  "  The  returns  from  the  ports, 
charges  on  internal  transportation  of  merchandise,  from  the  salt 
works,  fisheries,  iron  works  and  fi-om  other  metals,  the  poU-taX 
and  the  tribute  which  men  pay,  belong  to  the  Emperors  and 
Kings ;  and  all  these  things  were  gi'anted  to  them  that  they 
might  have  wherewith  to  support  an  honorable  establishment,  to 
defend  their  lands  and  kingdoms,  and  to  carry  on  wars  against 
the  enemies  of  the  Faith,  and  they  might  have  no  need  to  load 
their  people  with  great  or  grievous  burthens."  (Lau>  11,  Tit.  28, 
Partida  3,  of  which  an  imperfect  translation  will  be  found  in 
Rockwell's  Gamboa,p.  126,  note.) 

"And  mines,  if  there  be  any— and  though  it  be  not  mentioned 
in  the  grant  that  the  King  retains  to  himself  the  things  above 
mentioned  ;  yet  it  is  not  to  be  understood  that  he  to  whom  the 
grant  is  made  acquires  a  right  to  them  ;  moreover,  if  the  King 
should  make  over  all  these  things  te  him  by  the  grant,  even  then 
he  cannot  hold  or  use  them  except  during  the  life  of  the  King 
who  made  the  grant,  and  of  any  other  who  may  please  to  con- 
firm'it."  (Law  5,  Tit.  15,  Partida  2— Rockwell's  Gamhoa,  p.  126. 
And  see  also  the  text  of  Gamboa  on  the  same  page.) 

This  we  are  told  by  Gamboa  was  a  departure  from  the  Civil 
Law,  by  which  metals  in  the  public  ground  belonged  to  the  Sove- 
reign, but  in  private  ground  to  the  private  owner,  subject  when 
worked  by  the  owner  himself  to  a  payment  of  a  tenth  of  their 
yield  to  the  Sovereign,  and  when  worked  by  another  with  con- 
sent of  the  owner,  to  the  payment  of  two-tenths,  one  to  the  Sove- 
reign and  one  to  the  owner.  The  change,  he  says,  occurred  on 
the  breaking  up  of  the  Roman  Empire,  when  "  the  Princes  and 
the  States  which  declared  themselves  independent,  appropriated 
to  themselves  those  tracts  of  ground  in  which  Nature  has  dis- 
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pei^ed  her  most  valuable  products  with  more  than  ordinary  iib- 
erality,  wliich  reserved  portions  were  called  rights  of  the  Crown." 

Nearly  one  hundred  years  after  the  Partidas  were  written, 
and  shortly  before  they  were  published,  a  law  of  Alphonso  XI. 
declared  that  "  all  mines  of  gold,  silver,  or  any  other  metal  what- 
soever," were  the  property  of  the  Crown,  and  prohibited  all  per- 
sons from  working  them,  "  except  under  some  special  license  or 
grant  previously  obtained,  or  unless  authorized  by  immemorial 
prescription,"— which  law  is  copied  into  the  Ordenanciento  Eeal, 
a  compilation  made  nnder  the  orders  of  Ferdinand  and  Isabella, 
late  in  the  XVth  century. 

There  had  been  some  relaxation  of  the  rigor  of  the  ancient  rule 
in  regard  to  working  mines,  granted  by  John  I.  some  time  in  the 
XIV th  century.  He  dispensed  with  Royal  license  and  permit- 
ted the  owner  of  land  to  work  the  King's  mines  which  might  be 
on  it,  and  to  exclude  other  persons  from  working  them.  But  in 
the  XVIth  century  (A.  D.  1559,)  Philip  II.  aunidled  the  law  of 
John  I.,  and  "  vested  the  mines  wherever  situate,  and  whether  in 
public  or  private  ground,  in  the  Crown ;  revoking  the  former 
grants  thereof ;  the  parties  interested  under  which  were  to  re- 
ceive a  compensation,  upon  exhibiting  their  claims  within  the 
term  of  one  year."  And  such  being  the  state  of  the  law,  the 
same  King  Philip  proclaimed  his  New  Ordinances,  in  the  yeai; 
1584  ;  so  entitling  them  in  distinction  from  certain  other  Ordi- 
nances of  a  much  earlier  date,  and  already  known  as  the  Old 
"Ordinances,  and  from  mining  laws  which  were  still  older.  Upon 
these  N^w  Ordinances  Gamboa  wrote  his  celebrated  Commentary, 
published  in  Madrid  in  1761. 

These  Ordinances  constituted  the  law  of  the  mines  not  only 
for  the  Kingdom  of  Castile,  for  which  they  were  framed,  but  also 
for  the  Indies  and  the  Kingdom  of  New  Spain  particularly. 
They  were  soon  incorporated  into  the  Nueva  Eecopilacion,  or 
general  collection  of  all  the  laws  of  Spain,  of  which  successive 
editions  continued  to  be  issued  from  time  to  time,  from  1637  to 
date  of  the  iirst,  until  it  was  superseded  by  the  Novissima  Becopi- 
lacion,  in  which  also  they  have  found  a  place.  The  Eecopilaciones 
were  of  authority  throughout  the  Indies  when  unrepealed,  or  in 
3  of  special  provisions  to  the  contrary,  and  in  their  proper 
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order.  And  by  two  laws  of  the  Indies,  the  observance  of  the 
New  Ordinances  of  Philip  II.  is  espeeially  enjoined  in  the  King- 
dom of  New  Spain. 

They  were  eighty-four  in  number,  and  the  first  repeals  all  old 
ordinances  and  laws  inconsistent  with  this  new  code,  especially 
excepting  the  law  of  1559,  which  vests  in  the  Crown  all  mines  of 
gold,  silver  and  quicksilver,  and  annuls  all  grants  of  them  made 
by  former  Sovereigns.  Although  that  law  in  that  particular 
stood  in  need  of  no  such  exception,  being  neither  inconsistent 
with  or  repugnant  to  the  new  system.  They  applied  also  to  all 
other  metals  as  well  as  the  three  here  mentioned.  But  as  mines 
of  the  inferior  metals  in  the  Indies  were  comparatively  unproduc- 
tive, the  rules  of  the  New  Ordinances  were  not  strictly  enforced 
in  respect  of  them.  (Rockwell's  Gamboa,  chaps.  1  and  2.  Chap. 
3,  sec.  7.     Chap,  i),  sec.  11.) 

Prom  before  the  Partidas  down  to  Gamboa,  therefore,  the 
title  of  all  mines,  and  especially  those  of  gold,  silver  and  quick- 
silver, was  originally  in  the  King,  as  a  right  of  his  Crown. 

But  the  question  very  soon  arose,  whether  in  the  Indies  the 
King  had  not  granted  them  away  and  made  them  the  property  , 
of  the  subject.  This  question  is  fully  discussed  by  Gamboa,  and 
I  hold,  must  be  taken  as  decided  by  his  own  great  authority  and 
the  conclusive  force  of  his  reasons.  We  shall  find  there  all  the 
knowledge  we  can  have  occasion  to  seek,  as  to  what  in  the  laws 
of  Spain  is  the  intrinsic  nature  of  a  mine.  {RockvjdVs  Gavihoa, 
chap.  2.) 

By  the  terms  of  the  second  Ordinance,  permission  was  granted 
to  natives  and  privileged  foreigners  to  search  for  mines,  and  it 
is  declared  that  "  they  shall  be  theirs  in  right  of  possession  and 
property,  and  that  they  may  dispose  of  tltem  as  of  anything  of 
their  own ;  provided  that  thoy  observe  the  rules  of  that  edict 
concerning  the  payments  to  be  rendered  to  the  Crown,  and  the 
other  matters  regulated  by  it,  and  a  similar  provision  was  made 
by  the  first  of  the  Old  Ordinances."     {Ut.  sup.,  sec.  12.)  ■ 

And,  "  by  the  laws  of  the  Indies  the  Emperor  Charles  and 
Philip  II.  made  a  similar  grant  to  aU  their  subjects,  whether 
Indians  or  Spaniards,"  (with  certain  exceptions,)  "  authorizing 
them  to  work  the  mines  freely  and  without  impediment,  and 
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making  them  common  to  ail  persons,  whereaoever  situate,  pro- 
vided that  the  Indians  be  not  injuriously  treated,  and  that  no 
other  parties  be  prejudiced,"  etc.,  etc.     {Ut.  sup.,  sec.  13.) 

From  the  great  latitude  of  the  terms  of  these  laws  of  the  Indies 
arose  the  doubt  "  whether  the  mines  of  those  kingdoms  are  still 
to  be  regarded  as  the  peculiar  right  of  the  Crown  or  whether 
they  are  to  be  considered  the  absolute  property  of  the  subject." 
(Ut.  sup.,  sec.  14.) 

Don  Mateo  de  Lagunez,  Judge  of  the  Audiency  of  Quito,  and 
Cardinal  Luea  (whom  Gamboa  calls  the  great  Cardinal,)  main- 
tained that  they  were  the  absolute  property  of  the  subject,  {Ut. 
eup.,  sees.  14  and  15,)  but  Gamboa  holds  it  clear,  notwithstanding 
that  the  mines  remained  the  peculiar  right  of  the  Crown. 

He  first  called  to  his  aid  the  opinions  of  those  of  the  Spanish  law 
writers  who,  as  wo  learn  from  him,  were  considered-  of  the 
greatest  authority  on  the  subject  of  mines.  Of  Escalona,  who 
founded  himself  on  the  laws  of  Partidas  and  letters  of  Kings  of 
Spain  to  Don  Francisco  de  Toledo,  "Viceroy  of  Peru,  which  let- 
ters "  always  reserve  this  right  and  were  the  Viceroy's  guide  in 
preparing  the  Mining  Ordinances  which  he  framed  for  Peru, 
wherein  be  several  times  inserts  a  saving  of  this  right  of  the 
Crown," 

Of  Don  Juan  de  Solorzano„  who  relied  on  the  Eoyal  orders 
making  the  right  to  work  the  mines  subject  to  a  condition  of 
paying  a  fifth  of  their  product  to  the  King  ;  and  of  Alfaro,  who 
relied  on  the  same  orders,  was  confirmed  by  the  fiict  that  in  the 
Indies  all  the  mines  were  in  rocky  and  cavernous  places  not 
reduced  to  private  property,  and  consequently  belraging  to  the 
King  as  "  Lord  of  tlie  Territory,"  and  finally  held,  all  doubt  to 
be  removed  by  the  express  declarations  of  the  laws  of  Castile, 
which  he  considered  applicable  in  the  Indies.  (Ut.  sup.,  sees.  16 
and  17.) 

He  then  argues  from  a  reservation  contained  in  tiie  Ordinances 
of  Peru,  which  (following  the  old  law  of  Castile,)  required  a 
mine  of  certain  dimensions  to  be  set  apart  for  the  King  in  every 
mine  of  gold  or  silver,  contiguous  to  that  of  the  discoverer,  who 
was  compelled  to  make  oath  that  it  was  on  the  best  part  of  the 
vein ;  for  although  such  was  not  the  practice  in  New  Spain,  yet 
3* 
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he  maintained  that  the  payment  of  the  fifth  answered  the  same 
purpose  as  an  acknowledgment  of  the  rights  of  the  Crown,  and 
was  "  a  sufScient  proof  that  all  metallic  ores  are  originally  a 
part  of  the  Royal  patrimony."     (Ut.  sup.,  sec.  18.) 

The  next  two  sections  I  quote  in  fall : 

"  19.  Our  opinion  is  further  confirmed  by  the  circumstance  that 
no  newly  discovered  mine  can  bo  worked  until  registered,  and 
that  no  old  mine,  once  abandoned,  can  be  worked  again  until 
denounced  and  registered  before  the  Justice  ;  and  that  the  boun- 
daries of  the  mines  cannot  be  assigned,  or  the  working  conducted 
in  an  arbitrary  manner,  but  according  to  the  rulea  of  the  Laws 
and  Ordinances  only  ;  so  that  an  acknowledgment  of  the  right  is, 
in  fact,  made  to  the  King,  or  to  the  Justice  in  his  name  ;  and  by 
the  laws  of  the  Indies,  a  license  must  be  obtained  previous  to 
searching  for  mines  or  pearl  banks  ;  and  an  oath  must  be  taken 
that  all  discoveries  shall  be  duly  reported,  for  the  better  levying 
of  the  tax.  And  an  additional  corroboration  of  this  opinion  is 
derived  from  the  circumstance  of  permission  being  given  to  try 
for  mines  in  the  ground  of  any  other  proprietor,  and  of  the  lat- 
ter being  disabled  from  making  any  objection,  provided  a  com- 
pensation be  made  to  him  for  any  damage  to  his  property.  For 
this,  as  we  have  already  seen,  would  not  be  tolerated  at  the  Civil 
Law,  were  it  not  authorized  by  the  Crown  in  the  exercise  of  the 
supreme  right  of  property  over  the  mines ;  and  were  it  not  a 
consequence  of  having  been  reserved  for  the  general  benefit  of 
the  subject,  so  that  all  persons  should  be  at  liberty  to  search  for 
and  profit  by  them.  But  after  all,  the  strongest  ground  of  argu- 
ment is  afi'orded  by  the  laws  of  Castile  and  of  the  Indies  them- 
selves, which  give  the  subject  an  interest  merely,  and  not  a 
separate  and  absolute  property  in  them,  and  which  authorise 
him  to  deal  with  them  in  such  a  manner  only  as  shall  be  con- 
sistent with  the  regulations  of  the  Ordinances ;  and  thus,  although 
the  grant  gives  a  right  of  property,  yet  it  amounts  only  to  the 
cession  of  a  partial  interest,  and  not  to  an  absolute  transfer;  the 
supreme  right  of  property  remains  vested  in  the  Crovm. 

"  20.  The  correct  opinion  then  seems  to  be  that  the  property 
of  the  mines  remains  vested  in  the  Crown,  and  that  as  the  Sov- 
ereign cannot  work  them  on  his  own  accomit,  he  has  given  his 
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subjects  a  partial  interest  in  them  under  various  restrictions,  and 
subject  to  various  liabilities.  And  as  a  proof  of  this,  it  may  be 
observed  that  at  first  the  law  made  quicksilver  mines,  amongst 
others,  common  ;  that  subsequently  it  was  left  at  the  discretion  of 
the  Viceroy  to  allow  the  discoverers  of  th^e  mines  such  advan- 
tages as  they  might  think  proper  ;  but  that  finally  they  were  re- 
served for  the  use  of  the  Crown  only,  and  are  not  allowed  to  be 
worked  in  New  Spain  ;  all  which  is  evidence  of  the  supreme 
right  of  the  Crown." 

He  next  dissects  the  argument  of  iiis  opponent.  The  pay- 
ment of  the  fifth  relied  on  by  Lagunez,  he  contends,  is  proof  to 
the  direct  contrary  of  his  position,  and  an  acknowledgment  of 
the  right  of  the  King.  The  declaration  that  private  persons 
liave  a  right  of  property  and  possession  in  the  mines,  coupled  as 
it  is  with  a  payment  of  a  proportion  into  the  Treasury,  he  thinks 
"  of  itself  sufficient  to  compel  us  to  treat  -them  as  rights  of  the 
Grown  ;  and  such,  according  to  Arumceus  and  many  other  au- 
thors, is  the  light  in  which  they  are  regarded  in  the  Empire  and 
in  Hungary." 

As  to  a  third  argument,  from  the  expression  in  the  laws  of  the 
Indies,  that  the  mines  "  shall  be  common  to  all,"  he  reminds  us 
that  the  laws  of  Castile  were  much  stronger,  declaring  that  the 
mines  were  "  granted  "  in  possession  and  property,  "  with  power 
to  dispose  of  them  as  a  thing  of  their  own,  and  to  search  for  them 
wheresoever  situate  ;  but  yet,  all  the  mines  of  Spain,  whether  in 
public  or  private  ground,  are  vested  in  the  Crown,"  not  to  be 
workod-by  the  Sovereign  alone,  but,  that  he  might  give  his  sub- 
jects an  interest  in  the  profits  to  be  derived  from  them  ;  at  the 
same  time  that  in  the  reservation  of  tlie  payment  to  be  made  to 
the  Treasury,  he  secured  the  interests  of  the  !Royal  revenues. 

"And  viewing  the  subject  in  this  light,"  he  says,  "  the  exist- 
ence of  this  right,  and  the  annexation  of  the  mines  to  the  Crown, 
are  easily  reconciled  with  the  privilege  that  the  mines  are  froe 
and  common  to  all,  and  with  the  exercise  of  a  right  of  property 
over  them  on  the  part  of  the  subject."     (Ut.  sup.,  sec.  21.) 

The  law,  he  tells  us,  was  the  same  in  Portugal,  where  never- 
theless the  mines  were  undoubtedly  a  right  of  the  Crown.  "Jnd 
tfmfact  can  at  most  only  amount  to  the  evidence  of  an  earnest  desire 
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for  the  promotion  of  (he  pyhlic  good,  hy  procuring  the  mines  to  be 
worked  ;  which  was  (he  very  object  for  which  they  -Mere  vested  in 
the  Crown," 

The  desire  to  promote  this  object  was  equally  the  cause  of 
giving  to  all  permiasion  to  Trork  them,  and  of  annexing  them  to 
the  Crown,  revoking  grants  made  by  provinces  and  bishoprics, 
as  it  was  also  of  rendering  "  private  property  liable  to  a  service, 
by  disabling  the  proprietor  from  objecting  to  the  mines  being 
searched  for  or  worked,  {provided  a  fair  compensation  be  made 
to  him  for  any  damage  to  his  property,)  and  by  establishing  the 
principle  that  mines  are  excepted  out  of  the  grant  of  land  under 
■which  such  proprietor  may  hold,  ^nd  hence,  we  may  conclude 
that  the  immunities  thus  offered  in  the  Indies,  the  maldng  tM  mines 
common,  and  the  giving  free  permission  to  all  persons  to  search  for 
them,  are  evidences  of  the  right  of  the  Crmim,  and  not,  as  contended 
for  by  Lagunez,  proof  of  its  non-existence."   {JJt.  mp.,  sec.  22.) 

"  Sec.  23.  It  seems,  too,  that  he  went  out  of  his  way  to  in- 
volve himself  in  this  question,  for  it  has  no  bearing  upon  the 
principal  point  discussed  by  him,  namely  :  whether  the  metals 
are  products  or  not.  For  although  they  are  not  such,  strictly 
speaking,  since  they  do  not  reproduce,  it  la  enough,  that  they  are 
emoluments  or  civil  products,  t«  make  all  the  effects  of  the  Civil 
Law  attach  ;  that  is  to  eay,  to  give  an  interest  to  the  usufructuary 
to  the  husband  (when  a  wife  has  a  mine  for  her  portion,)  and  to 
the  tutor,  who  is  entitled  to  the  tenth  part  of  the  minor's  prop- 
erty,; ail  which  may  take  effect,  although  at  the  same  time  it 
may  follow  fi'om  right  implied  in  the  payment  of  the  fifth,  and 
submission  to  the  Ordinances,  that  the  mines  are  the  right  of  the 
Crown,  etc.,  etc." 

It  would  be  as  presumptuous  as  useless  to  attempt  to  add  to 
this  elaborate  discussion  by  Gamboa,  It  is  established  that,  by 
the  immemorial  laws  of  Spain,  and  the  act  of  resumption  of  Philip 
II.,  the  title  to  all  mines  was  vested  originally  in  the  Crown, 
and  did  not  pass  out  from  it,  neither  in  the  Indies,  nor  elsewhere 
in  Spanish  dominions,  by  the  force  of  any  Laws  or  Ordinances, 
granting  to  the  subject  the  right  to  search  for,  work  them,  and 
enjoy  them  as  his  own  property.  But  if,  when  he  wrote,  there 
was  ground  for  such  a  doubt,  as  was  sufficient  to  justify  the  pains 


to  which  he  put  himself  so  effectually  to  remove  it,  there  could 
be  none  after  the  year  1783,  when  the  code  of  Mining  Ordinances, 
framed  especially  for  New  Spain,  was  promulgated.  In  this 
code,  which  is  the  form  that  Spanish  jurisprudence  concerning 
mines  assumed  in  this  part  of  the  Indies  last  before  cinnabar  was 
discovered  in  the  mine  of  New  Almaden,  and  under  which  the 
present  claim  arose,  we  are  told  by  the  learned  Counsel  for  the 
claimants,  that  many  of  the  suggestions  which  Gamboa  had  made 
in  bis  Commentary  were  embodied.  The  remark  is  entirely  just, 
but  in  nothing  more  plainly  than  on  this  point. 


TITLE    V. 

"  Of  the  radical  dominion  (ownci'ship)  of  the  mines  ;  of  their 
concession  to  individuals  ;  and  of  the  payment  with  which  they 
are  chargeable  for  it : — 

"Art.  1. — -The  mines  are  the  property  of  my  Eoyal  Crown, 
as  well  by  their  nature  and  origin  as  by  their  resumption, 
decreed  in  the  IVth  Law,  Tit.  XII.,  Book  VI.,  of  the  new  Beco- 
pilacion. 

"  2. — Without  sepai'ating  them  from  my  Royal  patrimony,  I 
grant  them  to  my  vassals,  in  property  and  possession,  in  such 
manner  tliat  they  may  sell  them,  exchange,  give,  rent,  pass  by 
will  as  an  inheritance  or  legacy,  or  in  any  other  manner  what- 
soever alienate  the  right  which  they  have  in  them,  on  the  same 
terms  on  which  they  possess  it,  and  to  persons  capable  of 
acquiring  it. 

"  3. — This  concession  is  to  be  understood  as  made  on  two  con- 
ditions ;  the  first,  that  they  shall  contribute  to  my  Royal  treasury 
the  designated  part  of  the  metals ;  and  the  second,  that  they 
shall  work  and  enjoy  the  mines  in  compliance  with  the  provisions 
of  these  Ordinances,  in  such  manner  that  they  should  be  under- 
stood as  lost  so  soon  as  there  should  be  any  default  in  the  fulfill- 
ment of  those  Ordinances  which  regulate  that  matter,  and  that 
they  may  be  granted  to  whatever  other  person  who  shall  denounce 
them  for  that  cause."     (See  also  Rockwell.) 

This  is  all  of  that  Title.     It  is  Gamboa's  argument  against 
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Lagunez,  enacted  as  law  for  the  Indies,  and  as  such,  is  the  law 
for  this  Court. 

That  there  can  be  no  mistake  of  the  meaning  of  this  Title,  will 
appear  from  the  following  passage  from  Alaman's  History  of 
Mexico,  awork  from  which  I  shall  quote  more  at  large  hereafter. 

..  »  *  »  *  *  *  As  the  merchants,  so  the  miners  desired 
to  form  a  body,  with  tribunals  to  administer  justice  in  matters 
peculiar  to  that  branch,  and  a  fund  for  its  encouragement.  They 
solicited  this  by  means  of  a  petition,  (represenfacUm,)  which  their 
agents,  D.  Juan  Lucas  de  Lassaga,  and  D.  Joaquin  Velasques 
de  Leon,  presented  to  the  King  on  the  25th  of  Feb.,  1714.  *  *  * 

"  The  Ordinances  which  were  formed  were  published  on  the 
22d  of  May,  1783.  They  were  proposed  by  the  tribunal  (of 
mining)  and  founded  upon  what  Gawhoa  had  said  in  his  Commenta- 
ries on  the  Old  Ordinances.     ***** 

»  s  *  #  *  «  By  these  was  established,  with  the  utmost 
clearness,  the  manner  of  acquiring  the  usufruct  {dominio  util)  of 
the  mines,  since  the  Sovereign  reserved  the  property  {dtminio 
directo)  to  himself." 

The  mines,  then,  are  the  property  of  the  Royal  Crown.  They 
are  not  separated  from  all  that  property  which  constitutes  the 
Royal  patrimou>  Remaining  thus  incorporated,  merely  a  "  par- 
tial interest  in  them  i-,  granted  the  salyect  on  precise  conditions, 
which  being  broken  they  may  be  denounced  by  another,  and  the 
first  grantee  himself  -^hill  not  have  them  again  without  going 
through  the  piocebs  of  registration  anew. 

"  I'be  King  is  lord  of  the  mines,  and  in  exercise  of  the  high 
supreme  right  he  enjoys  over  them,  might  take  all  or  any  propor- 
tion of  the  mines  at  pleasure  ;  for,  as  we  have  stated  in  Chap.  2d, 
he  has  only  admitted  his  subject  to  a  partial  interest  in  them." 

"  The  old  registry  then  is  of  no  avail,  for  everything  then  is  to 
be  done  anew— the  mine  itself,  under  the  new  registry,  is  a  new 
mine.  The  very  party  abandoning  the  mine  lias  no  right  to  it, 
except  by  making  registry  of  it  anew." 

"  The  original  registry  being  of  no  avail,  even  to  the  same  in- 
dividual, but  being  merged  and  annihilated,  without  leaving  a 
trace  even  in  favor  of  the  party  himself  who  originally  made  it." 

"  The  party  denouncing  the  mine  does  not  succeed  to  the  inter- 
est of  the  former  possessor." 
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"  Tlie  new  possessor  cornea  m  Uiidcr  the  authority  of  the  law 
■which  makes  him  a  new  grant,  and  gives  him  a  new  investiture 
and  a  new  title,  and  consequently  a  new  mine." 

"  Minority  in  age,  absence  on  public  affairs,  and  other  cases 
privileged  by  the  Civil  Law,  will  not  excuse,  nor  will  extreme 
poverty." 

"  The  very  fact  of  their  being  left  unworked,  divests  and  ex- 
tinguishes the  right  of  the  party  who  has  neglected  the  working." 

And  not  only  gold  and  silver  were  included  in  the  Uoyal 
patrimony,  but  all  the  other  metals,  as  we  have  seen,  {ante,  p.  14,) 
and  as  will  be  found  in  the  Ordinances  of  1783,  {TU.  VI.,  sec.  22,) 
when  they  arc  included  with  precious  stones,  "  rock  salt,"  and 
all  other  fossils  whatsoever,  whether  perfect  "  metals  or  half 
minerals,  bitumens,  or  juices  of  the  earth." 

{See  Rockwell's  Gamboa,  chap.  2,  sec.  25  ;  chap.  9,  sec.  29  ;  .chap. 
11,  sees.  11  and  12  ;  chm>.  17,  sees.  14,  18,  19,  20,  et  seq.) 

They  do  not  pass  by  grant  of  the  land.  They  remain  in  the 
King.  And  originally,  when  expressly  alienated  by  him,  the 
alienation  was  good  only  for  his  own  life,  and  with  the  advent 
of  his  Royal  successor  they  returned  into  the  body  of  the  Koyal 
patrimony.    (Partida  2,  L.  5,  T.  15,  id.  sup.,  p.  10.) 

They  may  be  searched  for  and  worked  on  the  lands  of  private 
individuals.  They  are  excepted  out  of  the  grant  of  land  under 
which  any  proprietor  may  hold. 

The  discoverer  is  to  be  preferred  before  the  owner  of  the 
ground,  *  *  *  *  2d,  because  the  mine  or  vein  is  not 
part  "  of  the  estate,  nor  did  it  pass  with  the  land."  {Rockwell's 
Gamboa,  chap.  4,  sec.  2.) 

The  intrinsic  nature  of  a  mine  in  the  Spanish  and  Mexican 
laws  is  thus  brought  to  light,  and  with  it  we  have  presented  for 
our  consideration  three  different  rights  :  That  of  the  King,  that 
of  the  miner,  and  that  of  the  owner  of  the  land,  when  the  mine  is 
on  private  ground. 

The  right  of  the  King  is  properly  called  in  Rockwell's  trans- 
lation a  prerogative,  being  in  virtue  of  a  power  which  is  of  the 
essence  of  sovereignty  itself.  The  fullness  of  its  extent  is,  as  wc 
have  seen,  best  illustrated  by  its  application  to  this  very  metal, 
quicltsilver,  upon  which  the  King  has  at  all  times  most  freely 
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exercised  his  diBcrction.  It  is  a  prerogative  of  revenue,  classed 
in  the  oldest  books  with  those  sources  from  which  Emperors  and 
Kings  drew  the  means  of  maintaining  "  an  honorable  establish- 
ment to  defend  their  lands  and  kingdoms,  and  to  carry  on  wars 
against  the  enemies  of  the  '  Faith  ;'  and  that  they  might  have  no 
need  to  load  their  people  with  great  or  grievous  burthens ;"  with 
the  returns  from  the  "  ports  and  fisheries,"  with  the  wrecks  and 
things  cast  ashore  by  the  sea,  and  buried  treaanre,  with  taxes  and 
tributes. 

The  right  of  the  miner  is  a  partial  interest  in  the  right  of  the 
Crown,  in  a  branch  of  the  prerogative,  conditional,  very  easily 
lost,  varying  from  age  to  age  in  enjoyment,  but  not  in  radical 
dominion  or  ownership,  because  the  mines  are  not  separated  from 
the  Eoyal  patrimony.  A  farmer  of  taxes  has  a  partial  interest 
in  one  branch  of  the  revenue,  and  the  miner  in  another.  The 
King  still  retains  the  prerogative  of  taxing,  and  of  the  mines. 
Between  the  two  there  is  no  difference  in  principle,  and  the  only 
distinction  is  in  the  subject  matter  ;  the  one  a  power,  an  incor- 
poreal thing  yielding  corporeal  fruits,  the  other  the  substance  of 
the  metal  itself  as  it  lies  in  the  vein,  which  to  this  argument  is 
altogether  immaterial.  For,  as  we  have  seen  in  so  many  places, 
the  metal  in  the  discrimination  of  the  law  is  separated  from  the 
land,  and  forms  no  part  of  it,  any  more  than  the  coin,  jewels  and 
other  buried  treasure  of  the  Roman  Empire. 

The  right  of  the  owner  of  the  land  is  to  his  soil,  and  does  not 
include  the  metals  ;  but  it  is  to  all  of  his  soil,  aU  that  is  land, 
and'inasmuch  as  the  Kmg's  metals  cannot  be  extracted  without 
the  use  of  his  land,  he  is  entitled  to  a  just  compensation  for  the 
damage  he  susteins,  to  be  ascertained  by  aproceeding  like  a  writ 
of  ad  quod  damnum.  That  being  done,  his  land  is  subject  to 
what  Gamboa  (Rockwell,  chap.  2,  sec.  22,)  calls  a  service,  which  is 
the  exact  equivalent  of  easement,  in  the  Common  Law.  And  not 
only  is  he  encumbered  with  this  servke  or  easement  in  respect  of 
the  spot  where  the  metals  themselves  are  contained,  but  also  of 
places  for  mills,  furnaces,  and  the  like,  and  even  when  these  do 
not  belong  to  the  miner,  but  to  purchasers  of  ores.  (Rockwell, 
chap.  4,  sec.  8.)  As  also  by  the  Ordinances  of  1783,  streams  and 
sites  suitable  for  reducing  the  ores,  called  hamndas,  are  subject  to 


>yGooglc 


25 

he  deiioimcod  and  occupied  in  the  same  maimer  and  form  as 
the  mines  themselves. 

The  Counsel  for  the  claimant  in  his  printed  brief  admits  this 
severance  of  the  metals  from  the  land,  hut  argues  that  notwith- 
standing they  axe  so  separated,  that  is  to  say,  that  one  man  owns 
all  the  land  and  another  all  the  metals,  yet  ^that  the  metals  ho 
seyered  and  separated,  remain  land,  nevertheless. 

This  idea  of  a  disembodied  tract  or  g-host  of  an  acre,  is  to  my 
mind  incomprehensible,  and  savors  more  of  some  transcendental 
speculations  than  of  the  practical  sense  of  the  law.  And  the 
introduction  of  such  an  unsubstantial  theory  was  wholly  un- 
necessary, for  there  could  be  no  difficulty  in  understanding  the 
subject  in  all  its  bearings,  by  regarding  the  miner,  as  he  is 
represented  in  the  plain  letter  of  the  law,  as  holding  a  partial 
interest  in  the  prerogative  of  the  King,  and  with  it  a  service  or 
easement,  on  the  land  of  the  subject.  He  did  not  resort  to  it 
until  he  came  to  consider  mines,  at  Common  Law,  where  he 
found  himself  pressed  with  this  difficulty,  that  minerals  might 
be  so  separated  in  property,  from  the  land,  as  in  the  eye  of  the 
law  to  constitute  no  part  of  it ;  a  conclusion  at  which  he  did  not 
wish  to  arrive  as  to  minerals,  in  the  Spanish  law.  And  here  it  is 
impossible  not  to  advert  with  much  surprise,  to  the  singular  fact, 
that  in  the  Common  Law,  the  Counsel  i-eferred  only, to  the  head 
of  Base  mines,  omitting  altogether  Royal  mines,  which  corres- 
pond precisely  to  all  Spanish  and  Mexican  mines,  the  subject  he 
was  seeking  to  elucidate,  whilst  English  Base  mines  are  essen- 
tially different  from  both,  and  even  directly  their  opposite  in  the 
only  point  which  concerned  his  argument,  namely,  their  relation 
to  the  soil ;  for  English  Royal  mines,  as  will  be  seen,  like 
Spanish  and  Mexican  mines,  which  are  all  Royal  mines,  form  no 
part  of  the  soil,  but  EngKsh  Base  mines  always  do,  unless  ex- 
pressly severed  from  it.  The  distinction  is  not,  therefore,  as  he 
has  stated  it,  that  Spanish  mines  are  always  land,  and  English 
mines  sometimes  are  not,  but  that  whereas  English  Base  mines 
may  sometimes  be  severed  in  property  from  the  land,  no  Spanish 
mines  ever  were  a  part  of  it. 

What  in  the  Common  Law  of  England  is  the  nature  of  mines 
of  both  descriptions,  will  be  found  by  reference  to  one  adiudi- 
4* 
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cated  case,  The  Queen  vs.  the  Earl  of  JYortkuviberland,  Plfywden, 
310,  which  continuea  to  be  the  law  to  the  present  day,  as  we 
are  informed  by  the  Treatise  published  in  Eockwell,  on  which 
the  Connsel  for  the  claimant  has  relied. 

The  Attorney  for  the  Queen  (Elizabeth,)  iiled  an  information 
against  the  Earl  ofi  Northumberland,  praying  damages  in  £1,000 
for  hindering  and  disturbing  Thomas  Thurland  and  Daniel  How- 
seter,  in  digging  and  carrying  away  certain  copper  ore,  containing 
gold  and  silver,  from  certain  lands  in  the  County  of  Cumber- 
land, of  which  he  averred  the  Queen  waa  seized  in  fee,  under 
the  command  and  authority,  and  to  the  use  of  the  Queen,  to 
whom,  he  alleged,  belonged  all  ores  of  gold  or  silver,  or  of  other 
metals  containing  gold  or  silver,  whether  in  the  lands  and  soil 
of  the  Queen,  or  the  land  and  soil  of  a  subject,  by  virtue  of  her 
Royal  prerogative.  The  Earl  answered,  protesting  against  the 
prerogative  claimed,  traversing  the  Queen's  seizin,  and  pleading 
two  grants  from  PhiKp  and  Mary,  by  which  the  mines  in  ques- 
tion have  been  granted  to  him,  one  having  been  unopened  at  the 
time  of  the  grant,  by  the  word  "  lands  "  in  one  of  tlie  grante, 
and  the  rest  having  been  already  opened,  by  the  word  "  mines  " 
in  the  other  grant.  The  Attorney  for  the  Queen  demurred  in 
law  to  these  pleas,  and  upon  this  issue  the  cause  was  heard  and 
determined.  It  was  considered  one  of  very  great  importance, 
and  was  argued  with  the  learning  and  ability  of  that  age,  in  the 
Court  of  Exchequer,  before  the  Barons,  assisted  by  aU  the  Jus- 
tices of  England. 

The  argument  was  on  three  poipts,  namely  : 
Ist.  Whether  all  mines  and  ores  of  gold  or  silver  in  the  land 
and  soil  of  a  subject,  with  power  to  dig,  etc.,  belong  to  the  King 
by  virtue  of  the  prerogative,  inascnueh  as  it  is  not  recited  in  the 
Treatise  de  Prerogative  Regis,  and  the  digging,  etc.,  touched  the 
freehold  of  another. 

2d,  Whether  mines  and  ores  of  copper,  containing  gold  or 
silver,  in  the  land  and  soil,  etc.,  and  with  the  incidents,  etc.,  be- 
long to  the  King  by  his  prerogative. 

3d.  Whether,  so  belonging,  the  last  named  metals  passed  in  a 
grant  of  "  lands  "  in  one  case,  and  of  "  mines  "  in  another. 
The  au.thorities   reviewed   were  the  Charters  of  the  Kings, 
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accounts  of  the  revomie,  and  records  of  prosecutions  from  the 
earliest  times,  and  also  law-writers  of  repute  at  that  day  ;  and 
after  great  deliberation,  the  Barons  and  all  the  Justices  resolved 
as  follows : 

let,  "  All  the  Justices  and  Barons  agreed,  that  by  the  law,  all 
mines  of  gold  and  silver  within  the  realm,  whether  they  be  in 
the  lands  of  the  Queea,  or  of  subjects,  belong  to  the  Queen  by 
prerogative,  with  liberty  to  dig  and  carry  away  the  ores  thereof, 
and  with  other  such  incidents  thereto  as  are  necessary  to  be 
used  for  the  getting  of  the  ore,"     *»»**** 

On  the  second  point  three  Justices  dissented,  in  case  the  gold 
or  silver  contained  were  of  less  value  than  the  ores  of  other 
metals  containing  them,  and  held,  against  the  majority,  that  then 
they  should  not  belong  to  the  Queen  by  prerogative.  Bat  all 
agreed  that  they  should  when  the  gold  or  silver  were  of  the 
greater  value. 

Also  they  all  agreed  that  "  if  the  ore  or  mine  in  the  soil  of  a 
subject  be  of  copper,  tin,  lead  or  iron,  in  which  there  is  no  gold 
or  silver,  in  this  case  the  proprietor  of  the  soil  shall  have  the 
ore  or  mine,  and  not  the  Crown  by  prerogative,  for  in  such 
barren,  base  metal,  no  prerogative  is  given  to  the  Crown." 

Also  all  agreed  that  "  a  mine  Royal,  whether  of  base  metal 
containing  gold  or  silver,  or  of  pure  gold  or  silver  only,  may  by 
grant  of  the  King  be  severed  from  the  Crown,  and  be  granted 
to  another,  for  it  is  not  an  incident  inseparable  to  the  Crown, 
but  may  be  severed  from  it  by  apt  and  precise  words." 

But  all  the  Justices  and  Barons  (except  the  said  three 
Justices,  and  they  also,  if  so  be  these  ores  and  mines  in  qnestion 
shall  be  called  Koyal,)  unanimously  agreed  that  "  the  ores  and 
mines  in  the  first  plea  specified  shall  not  pass  to  the  Barl,  by  the 
grant  of  the  land,  nor  the  mine  in  the  second  plea  specified,  by 
the  grant  of  the  miiies,  although  the  patent  be  de  gratia  speciali, 
certa  sdentia  et  mero  motu,  but  the  words  land  and  mines  shall  be 
taken  to  common  intent  and  shall  not  make  the  ores-Hoyal  nor 
the  mines-Boyal  to  pass ;  to  convey  which  there  ought  to  be  in 
the  patent,  precise  words  expressing  them." 

And  here  clearly  defined  we  see  the  only  difference  between 
the  Common  Law  and  the  Spanish  Mexican  law  ;  that  the  former 


>yGooglc 


makes  two  classes  of  mines,  Royal  and  Base.  Base  mines,  form- 
ing part  of  the  soil  and  passing  with  it,  were  land,  and  therefore 
the  subject  of  estates  in  land. 

They  have  furnished  the  Counsel  with  all  his  delusive  analo- 
gies, but  as  they  never  existed  in  Spain  or  Mesico  they  must  be 
dismissed  from  tlie  argument  altogether,  with  all  that  the  Counsel 
would  build  upon  them.  We  have  to  deal  with  the  mines  of 
quicksilver,  of  all  Boyal  mines  those  most  cherished  of  the 
prerogative. 

All  else  is  in  that  strict  conformity  between  the  two  great 
systems,  to  be  expected  from  the  community  of  origin  of  all 
modern  European  constitutions. 

The  reasons  given  in  support  of  this  prerogative  are  identical 
in  both.  (See  Partida  3,  L.  11,  T.  28  ;  ante,  p.  14  :  and  Gamboa, 
chap.  2,  sees.  1,  3  and  4,  Rockwell) 

And  the  reason  is  that  "  the  metals  are  applicable  to  the  use 
of  the  public,  etc.,  *  *  *  »  besides  which  their  products 
rank,  not  amongst  those  of  an  ordinary  description,  but  amongst 
the  most  precious  the  earth  affords,  and  therefore  instead  of  be- 
ing appropriated  to  individuals,  are  proper  to  be  set  apart  for 
the  Sovereign  himself,  whose  coffers  being  thus  enriched,  etc. 
*  *  *  »  *  Among  the  chief  of  the  valuable  products  are 
the  toetallic  ores  of  the  first  class  ;  as  those  of  gold,  silver,  and 
other  metals,  proper  for  forming  money,  which  it  is  essential  for 
Sovereigns  to  be  provided  with,  in  order  to  support  their  war- 
like armaments  by  sea  and  land,  to  provide  for  the  public 
necessities  and  to  maintain  the  good  government  of  their 
dominions,"  etc.,  etc.     {And  Plowden,  315.) 

"  As  to  the  first  of  these  three  points,  Onslow  alleged  three 
reasons  why  the  King  shall  have  mines  and  ores  of  gold  or  silver 
within  the  realm  in  whatever  land  they  are  found.  The  first 
was  in  respect  of  the  excellency  of  the  thing  ;  *  «  *  and 
the  Common  Law,  which  is  founded  upon  reason,  appropriates 
everything  to  the  person  whom  it  best  suits,  as  common  and 
trivial  things  to  the  common  people  ;  things  of  more  worth  to 
persons  in  a  higher  and  superior  class,  and  things  most  excellent 
to  those  persons  who  excel  all  other  ;  and  because  gold  and  silver 
arc  the  most  excellent  things  which  the  soil  contains,  the  law  has 
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appropriated  tliem  (as  in  reason  it  ought,)  to  the  person  who  is 
most  excellent,  and  that  J8  the  King." 

For  the  same  reason,  he  says,  it  has  given  him  "  whales  and 
sturgeons,"  which  are  in  the  sea  in  England,  tliat  is,  "  in  the 
arms  of  the  sea,  or  water  within  the  land,  *  *  *  so  that  the 
excellency  of  the  King's  person  draws  to  it  things  of  an  excel- 
lent nature.  *  *  *  The  second  reason  was,  in  respect  of  the 
necessity  of  the  thing.  For  the  King  is  the  head  of  the  puhlic 
wea),  and  the  subjects  are  his  members,  and  the  office  of  the  King, 
to  which  the  law  has  appointed  him,  is  to  preserve  his  subjects, 
and  their  preservation  consists  in  two  things,  viz. : — in  an  army 
to  defend  them  against  hostilities,  and  in  good  laws.  And  an 
army  cannot  be  had  and  maintained  without  treasure,  for  which 
reason,  some  authors,  in  their  books,  call  treasure  the  sinews  of 
war.  *  »  *  *  And  therefore,  as  God  has  created  mines 
within  this  realm,  as  a  natural  provision  of  treasure  for  the 
defense  of  the  realm,  it  is  reasonable  that  he  who  has  the  govern- 
ment and  caro  of  the  people,  whom  he  cannot  defend  without 
treasure,  should  have  the  treasure  wherewith  to  defend  them. 
*  *  »  *  Tiie  third  reason  was  in  respect  of  its  convenience 
to  the  subjects  in  the  way  of  mutual  commerce  and  traffic,  *  *  * 
but,  one  has  need  of  the  things  which  another  has,  and  they 
cannot  sell  or  buy  together  without  coin.  *  *  *  It  belongs 
to  the  King  only  to  fix  the  value  of  coin,  and  to  ascertain  the 
price  of  the  quantity,  and  to  put  the  print  upon  it,  *  *  *  * 
for  if  he  (a  subject,)  makes  coin,  it  was  high  treason  by  the  Com- 
mon Law,  *  *  *  as  it  appears  by  23  Ap.,  where  a  woman 
was  burned  for  forging  or  counterfeiting  money." 

The  manner  in  which  the  King  held  was  the  same.  {Pknodm, 
332.) 

"And  this  Royal  metal  is  given  to  him  by  reason  of  his  dig- 
nity-Royal, and  is  appropriated  to  the  Crown  by  prerogative,  and 
is  appropriated  to  the  Crovm  so  that  the  King  shall  have  it  in 
his  own  land,  and  in  tiie  land  of  others,  in  one  and  the  same 
degree,  for  he  has  it  not  in  his  own  land  in  respect  that  he 
is  possessor  of  the  land,  but  in  respect  that  he  is  possessor 
of  the  Crown,  and  in  that  respect  he  has  it  alike  in  his 
own  soil,  and  in  the  soil  of  others  ;  so  that  his  own  soil  is  not 
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the  cause  of  bis  having  such  ore  which  is  therein,  Irat  tlic  pre- 
rogative of  his  Crown  ;  from  whence  it  follows,  that  if  he  aliens 
the  soil,  he  does  not  thereby  alien  this  point  of  the  prerogative 
of  bis  Crown,  in  his  soil,  no  more  than  in  the  case  *  *  *  * 
where  treasure  is  hid  in  Ms  land,  and  he  gives  the  land  to 
another  in  fee ;  he  does  not,  thereby,  give  the  treasnre  bid,  but 
when  it  is  found,  the  King  shall  have  it  as  treasure-trove,  for  this 
is  a  point  of  the  prerogative,  which  is  not  given  in  the  gift  of  the 
land  ;  so,  for  the  same  reason,  *  *  *  *  waif,  estray,  wreck, 
and  the  like."    *    *     *     *     (Hem,  333.) 

"  Mines  Eoyal  are  those  which  consist  of  gold  or  silver,  or  of 
base  metals  containing  gold  or  silver.  Base  mines  *  *  *  * 
of  base  metala  or  substances,  as  copper,  tin,  lead,  iron  or  coals  ; 
#  *  *  *  ll^g  ij^gg  mines  only  shall  be  comprehended  in  the 
word,  (mines,)  and  not  the  Koyal  mines,  which  shall  not  be  talten 
to  be  granted." 

And  so  of  the  manner  in  which  the  King's  prerogative  affects 
the  owner  of  the  soil,     {Idem,  322,  a.) 

"And  as  to  wliat  may  be  said,  that  the  digging  of  the  land, 
and  carrying  away  the  ore — which  is  a  part  of  the  soil,  cannot 
be  claimed  by  prerogative,  because  it  touches  the  freehold  and 
inheritance  of  the  subject.  To  this  it  was  said  that  it  was  no 
objection,  *  *  *  *  for  eveiy  prerogative  contains  in  it  a 
prescription,  and  rests  in  usage,  and  as  usage,  may  give  title  or 
interest  to  the  subject,  in  the  freehold  or  inheritance  of  _  the 
King,  as  in  Common,  Way,  or  Estovers,  Estrays,  Wrecks,  or 
such -like  of  right  belonging  to  the  King  ;  so,  and  for  the  same 
reason,  *  *  *  *  may  give  to  the  King  a  title  or  interest 
in  the  freehold  of  a  subject."  By  which  it  appears,  that  the 
right  of  the  King  is  an  incorporeal  right  upon  the  land  of 
another  ;  what  Gamboa  called  a  service,  and  in  its  nature,  re- 
sembling an  easement,  sach  as  Common,  Way,  Estovers,  etc.,  etc. 
Many  examples  were  cited  in  illustration,  sucb  as  the  right 
which  the  King  bad,  before  it  was  taken  away  by  "Magna 
Charta,"  "  to  take  trees  out  of  the  lands  of  others  to  repair  his 
castles."  And  how  nakedly  the  King  owns  the  ores,  apart  from 
the  soil,  strongly  appears  in  all  that  part  of  the  argument  re- 
lating to  base  ores  containing  gold  or   silver.     Both   parties 
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relied  on  the  doctrine  of  confusion  of  goods,  one  contending 
that  the  greater  value  attracted  the  Icea,  and  in  certain  cases, 
made  the  whole  belong  to  the  subject ;  the  other,  that  the  higher 
dignity  of  the  King's  right  attracted  oven  the  greater  value, 
and  made  the  whole  his  property.  But  both  admitted,  that  in 
the  contemplation  of  the  law,  every  lump  of  ore  was  divided — 
the  base  metal  to  the  subject,  and  the  Royal  metal  to  the  King ; 
although  from  a  necessity  arising  out  of  the  eoramisturo,  the 
whole  must  be  enjoyed  by  one  or  the  other.  Of  the  nature  of 
the  King's  right,  Plowden  says,  "  And  against  this,  nothing  was 
said  on  the  other  side,  upon  this  point." 

"And  as  to  interest  of  the  subject  in  this  great  prerogative  of 
the  King,  it  is  plain  that  Thomas  Thurland  and  Daniel  Howseter 
entered  upon  and  mined  in  the  land  of  the  Earl  of  Northumber- 
land, by  precisely  the  same  right  by  which  all  the  ™bjecti  of 
Spain  and  citizens  of  Mexico  might  enter  and  mine  upon  the 
lands  of  a  private  owner,  viz. :  the  Sovereign's  permission  and 
authority ;  only  in  practice,  Spain  and  Mexico  were  more  just 
and  generous  ;  for  in  all  cases  they  gave  the  owner  of  the  land 
compensation  for  his  damage,  for  which  there  was  no  provision 
in  England,  and  not  only  made  that  common  to  all  subjects, 
which  in  England  was  given  by  special  favor  to  a  few  individ- 
uals, but  provided  for  the  full  and  secure  enjoyment  of  the  bounty 
by  a  system  of  regulations,  very  simple  and  so  complete  as  to  be 
applicable  to  all  contingencies  which  might  arise.  In  England, 
since  the  accession  of  William  and  Mary,  various  Acts  of  Par- 
liament'have  been  passed  for  the  protection  of  the  owner,  which, 
whilst  they  prevent  the  King  from  intruding  on  the  land  of  a 
subject,  yet  acknowledge  his  prerogative  to  the  fullest  extent, 
by  giving  him  the  right  to  take  all  ores  containing  gold  or  silver 
at  fixed  prices.  And  these,  though  often  varied,  have,  it  is  said, 
always  been  sufficient  so  far,  to  protect  the  owner  of  the  soil 
from  serious  loss." 

Therefore  nothing  was  wanting  to  make  the  Common  Law  of 
England,  as  to  Royal  mines,  correspond  exactly  with  the  laws  of 
Spain  and  Mexico,  as  to  all  mines,  but  to  admit  all  persons  to  a 
participation  in  the  Royal  prerogative  and  to  provide  for  their 
enjoyment  of  the  privilege  by  adopting  a  system  of  mining  regu- 
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lations,  '■  apt  and  precise  words  "  would  have  beea  as  sufficient 
for  this  purpose,  as  for  divesting  the  Crown  altogether;  as  we 
have  seen  might  have  been  done,  in  that  manner. 

And  in  leaving  thia  venerable  compendium  of  the  English 
Common  Law  respecting  mines,  I  may  be  permitted  to  remark, 
that  I  find  nothing  in  it  which  it  would  seem  to  me  possible  that 
the  claimant  could  look  upon  with  pleasure,  except  a  note  in 
which  the  importance  of  quicksilver  is  greatly  magnified,  and 
from  which,  consequently,  I  have  myself  derived  much  satisfac- 
tion. It  is  in  part  in  Latin,  and  I  will  offer  a  single  passage 
with  the  requisite  translation.  "  So  that  (as  the  ancient  authors 
have  written,)  there  are  but  the  six  kinds  of  metals  malleable  and 
fusil,  which  in  Latin  they  call  metallic  bodies,  and  (as  Eucelius 
says,)  they  spring  from  sulphar  as  father,  and  quicksilver  as 
mother.  For,  he  says,  as  the  great  and  perfect  God  has  made 
male  and  female  the  beginning  of  the  generation  of  all  animals, 
in  the  like  manner,  God,  in  things  metallical  has  constituted  male 
and  female  the  beginning  of  generation,  and  hath  willed  that  the 
material  of  all  metals  should  be,  sulphur  the  father,  and  quick- 
silver the  mother  ;  from  the  coition  of  which  all  metals  should  be 
produced.  And  afterwards,  he  says,  that  although  from  the  com- 
ing together  of  tliese  two  principles,  sulphur  and  quicksilver,  as 
father  and  mother,  all  metals  should  be  procreated,  of  which  there 
are  many  different  species,  Nature  always,  nevertheless,  proposed 
and  strove  for  the  most  perfect  metal — goM.  But  various  acci- 
dents intervening,  transform  the  different  metals,  and  just  accord- 
ing to  the  purity  or  the  impurity  of  the  sulphur  and  quicksilver, 
are  generated  pure  and  impure  metals — as  leprous  children  from 
leprous  parents.  And  afterwards,  he  says,  that  gold  is  to  sul- 
phur and  quicksilver  as  the  son  and  most  perfect  metal  of  Nature, 
and  being  a  little  changed  by  commingling  with  quicksilver,  it 
becomes  silver— ^s  a  daugliter  less  noble  than  her  brother." 

Since  that  day,  philosophical  theories  on  this  subject  have 
doubtless  undergone  some  changes,  but  there  have  been  none  in 
the  law. 

And  BO  the  laws  of  England  and  Spain,  as  to  the  nature  of 
mines-Boyal  being  so  entirely  the  same,  Blackstone  may  be 
quoted  as  authority  by  the  side  of  Gamboa — two  authors  who 
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were  contemporaries,  and  about  t]:ic  same  time  engaged  in  writing 
their  respective  commentaries. 

"Prerogative  are  either  direct  or  incidenta].  The  direct  are 
such  positive,  substantial  parts  of  the  Royal  character  and  au- 
thority, as  are  rooted  in  a  spring  from  the  King's  political  per- 
son, considered  by  itself,  without  reference  to  other  extrinsic  cir- 
cumstances ;  as  the  right  of  sending  amhassadors,  of  creating 
peers,  and  of  making  war  and  peace,  etc.  *  *  These  substan- 
tive or  direct  prerogatives  may^  again  be  divided  into  three  kinds, 
being  such  as  regards  first,  the  King'^s  Royal  character  ;  secondly, 
his  Royal  authority,  and  lastly,  his  Rtyyal  income."  {Bhckstone's 
Com.,  book  1,  chap.  1,  p.  240.) 

"  We  now  proceed  to  examine  the  King^s  fiscal  prerogative,  or 
such  as  regards  his  revenne,  which  the  British  Constitution  hath 
vested  in  the  Eoyal  person,  in  order  to  support  his  dignity  and 
maintain  his  power,  being  a  portion  which  each  subject  contri- 
butes of  Ms  property  in  order  to  secure  the  remainder."  (Idem, 
chap.  8,  p.  28.)  These  sources  of  revenae  he  again  subdivides 
into  ordinary  and  extraordinary,  and  of  the  former  enumerates 
eighteen  different  heads,  viz  :  Custody  of  temporalities  of  bishops 
when  the  See  is  vacant ;  corodies,  a  right  to  pension  a  chaplain 
on  a  bishop ;  extra  parochial  tithes  ;  first  fruits  and  tenths  of 
spiritual  preferments  ;  demesne  lands  ;  military  tenures,  with 
their  numerous  incidents  ;  wine  licenses ;  the  forests  ;  courts  of 
justice,  that  is,  fin^,  fees,  etc. ;  Royal  flsh  ;  shipwrecks  ;  Royal 
mines  ;  treasure-trove ;  waifs  ;  estrays  ;  forfeitures  ;  escheats  ; 
custody  'of  idiots.- 

Here  Royal  mines  come  in  between  shipwrecks  and  ti-easm-e- 
trove.  And  with  this  I  shall  pass  to  the  next  branch  of  the 
inquiry,  namely  :  Wliat  is  the  meaning  of  the  words  "  lands  " 
and  "private  land  claims,"  as  used  in  the  Act  of  1851 ;  although 
the  trouble  would  seem  unnecessary,  as  it  is  not  supposable  that 
in  this  or  any  other  Act  they  could  be  intended  to  include  that 
branch  of  the  fiscal  prerogative  known  as  the  mines-Royal. 

I  shall  now  look  to  the  Act  itself  a.nd  the  land  laws  of  the 
United  States,  sources  of  information  at  once  the  most  obvious 
and  authoritative,  but  which  the  Counsel  for  the  claimant  has 
most  unaccountably  omitted  in  his  investigations  altogether. 
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Land,  in  the  Act  of  1 851,  means  the  earth  as  a  subject  of  prop- 
erty. The  whole  process  in  that  law  results  in  a  survey  and  a 
patent.  The  only  land  surveys  in  the  laws  of  the  United  States, 
are  those  which  separate  lands  in  space  and  on  a  plain  surface. 
The  private  lands  of  every  citizen  lie  within  his  lines.  Those  of 
the  public,  or  of  another  citizen,  on  the  outside  of  those  lines  ;  all 
that  is  within  is  his,  and  whatever  lies  without  is  not  his.  The 
patent  which  follows  conveys  the  right  of  the  Government  to  all 
that  is  within,  above  or  below  the  soil.  There  is  now  no  other 
patent  in  use.  (Opinion  of  Commissioner  Felch  in  this  case.) 
What  the  patent  conveys— what  the  sui'vcyor  sets  off  to  each 
man,  exclusive  of  all  others— computes  in  acres  and  delineates  on 
maps,  of  that  this  Court  has  jurisdiction.  The  Court  cannot 
confirm  what  cannot  be  surveyed,  {(7.  S.  v.  Smith,  et  passim,  S.  C. 
Rep.,)  and  for  the  same  reason  cannot  have  jurisdiction  of  that, 
of  which,  in  thtf^ature  of  things,  a  survey  as  understood  in  our 
laws  cannot  be  predicated— of  a  vein  of  metal  without  the  soil, 
above  or  below,  or  on  either  side  of  it. 

Land  in  this  statute  means  the  same  thing  as  in  the  like  stat- 
utes under  the  Louisiana  and  Florida  Treaties,  of  which  there  are 
very  many  ;  for  example,  of  1805,  1824,  1828,  1830,  1837, 1844. 
These  Acts  are  in  pari  materia.  Under  them  no  man  ever 
thought  of  presenting  a  claim  for  a  mine  separate  from  the  soil 
whieh  contained  it,  any  more  than  for  a  spring  without  the  soil 
through  which  it  welled,  or  for  a  stream  without  the  bed  over 
which  it  flowed. 

And  as  in  the  body  of  the  land  laws  which  constitute  the  land 
system. 

This  system  stands  to  a  particular  statute  as  the  Common  Law 
to  Acts  of  Pai-liament  in  general,  and  furnishes  an  authoritative 
exposition  of  tlie  meaning  of  words.  We  find  here  the  great 
deeds  of  cession  from  the  States ;  the  division,  of  the  lands 
ceded,  into  Territories,  new  States  and  Counties ;  their  sub- 
division into  townships  and  sections,  and  the  whole  process  of 
their  reduction  to  the  private  ownership  of  the  citizen,  by  means 
of  public  and  private  sales,  pre-emptions,  surveys,  patents ;  and 
through  the  intervention  of  registers,  receivers,  surveyors,  com- 
missioners of  the  general  land  olSce,  and  the  President  himself 
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In  tlie  deeds  of  the  original  cesaion  by  llie  StatPS,  in  all  tlie  icta 
of  OoDgret-s,  and  all  these  dealings  in  every  stage,  until  the 
quarter  section  becomes  the  backwoodsman's  property  and  home, 
land  means  everywhere  the  same  thing ;  the  substance  of  the 
soil,  with  all  above  and  below.  There  is  no  trace  of  such  a 
paradox  as  two  tracts  of  land  within  precisely  tlie  hame  linea — 
two  bodies  occupying  the  same  space  at  the  same  time.  No 
mines  have  been  sold  except  as  included  in  land.  When  land 
has  been  sold,  all  mines  have  passed,  and  when  mines  have  been 
reserved,  it  has  only  been  by  withholding  from  sale  the  lands 
which  contained  them. 

But  in  strictness  the  subject  of  the  statute  is  not  "  land,"  but 
"  private  land  claims."  And  what  these  ai'e,  it  might  be,  could 
not  be  ascertained  from  the  word  "land"  alone.  In  them- 
selvesthey  have  a  well  defined  meaning  in  the  particular  statutes 
which  relate  to  their  coniirmation  under  Treaties,  and  in  one  land 
system  generally  and  popularly  ail  over  the  United  States.  They 
are  "  private  "  because  they  are  of  that  which  belongs  to  indi- 
viduals and  not  to  the  public,  of  lands  which  are  to  be  separated 
from  those  which  belong  to  the  public  by  surveys,  as  before  said. 
The  terms  convey  uniformly  the  idea  of  but  one  estate,  which  is 
the  fee  simple.  The  statute  of  1851  intended  jusfc  this  subject 
matter  and  no  other.  It  cannot  be  so  strained  as  to  include 
anything  but  "  private  land  claims,"  not  oven  "  land  "  itself,  if 
that  word  can  be  held  to  have  a  wider  meaning.  No  "  private 
mine  claims,"  contradistinguished  from  "private  land  claims," 
are  known  anywhere  in  the  United  States,  nor  ever  have  been. 
No  qualified  rights  to  dig  in  public  lands  or  private  lands.  Our 
miners  in  this  State  pretend  no  right  but  sufferance  of  this  State 
or  the  United  States.  The  Counsel  for  the  claimant  could  not 
be  allowed,  by  reason  of  any  identity  between  lands  and  mines 
in  Spanish  and  Mexican  or  English  law,  if  he  had  found  it,  to 
sti'ike  out  the  word  "  land  "  from  the  words  "  private  land  claim," 
and  substitute  the  word  "  mine  "  in  its  place,  as  being  equiva- 
lents, and  both  equally  embraced  in  that  expression.  It  is  not 
so  in  the  statutes  nor  in  the  understanding  of  the  people. 

Again,  "  private  land  claims  "  are  to  be  ascertained  and  set- 
tled.    They  are,  then,  what  was  unascertained  and  unsettled. 
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What  was  that  ?  Mexican  land  titles  and  squatter  claims  ;  eight 
hundred  rfuichos,  and  ten  times  that  number  of  squatter  claims. 
This  was  the  strife  by  which  society  was  rent ;  the  people 
divided,  embittered,  demoralized  and  impoverished.  The  augry 
thousands,  who  clamored  to  Government  for  its  interposition, 
said  nothing  of  mines.  Castillero  standing  alone  oould  not  have 
made  himself  heard,  and  cannot  be  supposed  to  have  even  been 
thought  of.  The  law  intended  the  mass  and  not  the  particle. 
No  mine  claim  came  before  tlie  Board  of  Land  Commissioners 
but  this  one,  and  it  was  not  properly  there. 

It  seems  to  me  impossible  for  the  human  mind  to  conceive  any 
resemblance  between  land  as  understood  by  the  Act  of  .1851  Eind 
in  all  our  land  laws,  and  the  right  which  tlie  King  of  England 
or  of  Spain  had,  by  virtue  of  his  Crown,  to  the  metals  in  the  land 
of  a  subject,  and  which  even  in  his  own  land  he  held  distinct 
from  the  soil. 

But  if  it  should  be  admitted  that  a  mine  was  land,  and  a  claim 
to  one  "  a  private  land  claim,"  yet  could  not  such  a  claim  be 
cognizable  by  tins  Court  as  a  subject  of  confirmation,  because  it 
bears  on  its  face  the  express  declaration  that  the  mine  rcmams 
a  part  of  the  Royal  patrimony  and  embraced  within  his  fiscal 
prerogative,  unaffected  by  the  partial  'interest  in  it  which,  by 
general  law  or  special  grace,  might  be  granted  to  the  subject. 

Finally,  I  hold  that  the  Supreme  Court  of  the  United  States 
have  so  said  in  the  case  of  Fremont ;  not,  it  is  true,  by  a  judg- 
ment, but  by  an  obiter  dictum,  which  seems  to  have  been  maturely 
considered  and  unanimous,  for  in  the  dissenting  opinions  there 
is  no  doubt  intimated  on  that  point.  In  that  case  they  decided 
"  that  under  the  mining  laws  of  Spain,  the  discovery  of  a  mine  of 
gold  or  silver  did  not  destroy  the  title  of  the  individual  to  the 
land  granted ; "  which  was  within  the  issue,  whether  Fremont's 
title  was  good  or  not ;  but  they  went  further  and  added :  "And 
whether  there  be  mines  on  this  land,  and  if  there  be  any,  what 
are  the  rights  of  the  sovereignty  in  them,  are  questions  which 
must  be  decided  in  another  foi-m  of  proceeding,  and  are  not  sub- 
ject to  the  jurisdiction  of  the  Commissioners  or  the  Court,  by 
the  Act  of  1851,"  which  was  not  within  that  issue,  but  as  plain  a 
dictum  as  could  be,  that  this  Court  is  without  jurisdiction  of  the 
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present  controversy  between  the  United  States  and  Andres  Cas- 
tillero,  in  regard  to  their  respective  rights  in  a  mine. 

With  indulgence,  I  shall  offer  some  further  considerations, 
touching  both  the  mining  title  and  the  land  title,  and  most  of 
them  applicable  to  both  alike,  and  this  notwithstanding  the  one 
may  be  already  sufficiently  answered,  and  the  other  so  plainly 
destitute  of  all  merits  as  not  to  require  any  answer  at  all. 
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BOTH  TITLES  INVALID  IN  LAW. 


Proceedings  before  the  Alcalde,  against  the  Mining  Ordi- 
nances, and  void. 
Alcalde  without  power  to  make  a  mining  concession. 

The  alleged  title  to  the  mine,  and  title  to  the  land,  both  to 
be  taken  as  original  grants  by  the  President,  at  Mexico. 

Both   grants    unauthorized   and   void.— The   Junta,   etc.— 
Paredes — their  powers. 

Void,  poasessioa  mt  having  been  given  before  the  conquest. 

Void,  because  contrary  to  the  form  of  the  Government  of 
-    California  and  Mexico. 

Void,  because  ms.Ae  Jiagrante  hello,  and  on  the  eve  of  conquest. 
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The  claim  is  "without  fouTidation  in  law,  both  in  respect  of  the 
mining  title,  and  the  grant  of  land. 

1. 

Under  the  code  of  1783,  known  as  the  Ordenanzas  dc  Mineria, 
the  mining  law  of  Mexico  in  1845,  a  mining  title  was  to  be  ob- 
tained in  the  following  iranner : — 

The  applicant  appeared  before  the  proper  deputation,  and 
presented  a  written  statement,  setting  forth  his  name,  the  names 
of  his  partners,  if  he  had  any,  his  residence,  hxs  profession  and 
business,  the  distinguishing  features  of  the  place,  hill  or  vein 
which  he  sought  to  have  adjudicated  to  him.  The  deputation 
and  their  notai-y,  if  they  had  one,  entered  all  these  circamstances, 
with  the  hour  of  his  appearance,  in  a  book  of  registry  which  it 
was  made  their  duty  to  keep  ;  which  being  done,  they  returned 
him  his  written  statement,  with  their  certificate  endorsed  upon 
it  for  his  due  protection,  and  put  up  notices  on  the  doors  of  the 
church,  the  public  buildings,  and  other  conspicuous  places,  for 
the  public  information.  Within  ninety  days,  he  must  have 
opened  on  the  vein  or  veins,  a  well,  one  vara  and  a  half  broad 
at  the  mouth,  and  ten  ■oaras  deep,  and  as  soon  as  this  had  been 
done,  and  if  no  one  appeared  within  the  ninety  days,  and  showed 
a  better  right  to  have  the  mine  awarded  to  him,  a  member  of 
the  deputation,  accompanied  by  their  notary,  if  they  had  one, 
and  if  not,  by  two  attesting  witnesses,  and  the  mining  professor 
of  the  district,  went  in  person,  and  inspected  the  direction  of 
the  vein,  its  dip,  its  hardness  or  softness,  the  greater  or  leaa 
firmness  of  its  sides,  and  the  nature  of  tiie  metal,  measured  off 
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the  proper  perteneTwia,  and  caused  largo  aud  strong  stakes  to  be 
planted  in  the  earth,  as  permanent  marks  of  their  houndaries, 
and  then  forthwith  gave  to  the  applicant,  possession,  in  the 
name  of  the  King  ;  took  an  exact  note  of  all  these  proceedings, 
added  it  to  the  original  registry,  made  an  authentic  copy,  and 
delivered  it  to  him,  as  his  formal  title  paper.  {Ord.  de  Min., 
Title  VI.,  sees.  4  and  5.     nt.  VUL,  sec.  11.) 

These  proceedings'  are  substantially  the  same  as  were  observed 
before  1783,  under  the  Code  of  Philip  II.,  the  subject  of  Gam- 
boa's  Commentary,  do-wn  to  and  inclusive  of  the  well;  all  after 
that  is  new,  and  was  evidently  suggested  by  the  earnest  recom- 
mendations of  such  an  addition  to  the  law,  which  are  to  be  found 
in  chap,  xiii.,  sees.  11,  12  and  13,  of  Gamboa's  work.  It  had 
been  the  law  to  give  the  possession  as  soon  as  tbo  well  was 
finished,  and  without  any  measurement  of  the  corresponding 
pertenenda,  and  without  in  anywise  determining  its  position, 
further  than  that  it  should  always  include  the  well,  and  be  some- 
where within  a  circle,  described  from  the  well  as  a  center,  with 
the  diagonal  of  the  pertenenda  as  a  radius.  Inside  of  these 
limits,  and  always  adhering  to  his  well,  the  miner  might  continue 
to  shift  his  pertenenda  about,  as  he  pleased,  and  was  not  com- 
pelled to  confine  himself  to  a  precise  location,  except  by  some 
subsequent  order  of  a  Judge,  which  might  be  granted  at  his  own 
solicitation,  or  upon  the  requirement  of  his  neighbors,  and  in  the 
latter  case  would  not  be  effectual  to  hem  him  in,  absolutely, 
unless  demanded  on  eveiy  side.  This  exceedingly  peculiar 
arraiigement  is  described  as  follows  in  Gamboa  : 

"  In  another  place  he  "  (referring  to  Don  Joseph  Saenz,  in  his 
Treatise  upon  the  Measurement  of  Mines,)  "  gives  a  mechanical 
illustration  of  this  subject,  by  supposing  a  tambour  frame  to  be 
taken,  without  any  cross-piece,  and  made  in  the  form  of  a  paral- 
lelogram, twice  as  long  as  broad  ;  which  is  the  form  of  the  dis- 
coverer's and  of  an  ordinary  mine.  *  *  *  *  *  He  then 
fixes  a  nail  in  the  table  to  represent  the  fixed  stake,"  (which  is 
the  well,) — see  Roclewell's  Gamioa,  chap.  9,  sees.  19,  20,  21 ;  chap. 
13,  sees.  3  and  4,  et  passim—-"  and  by  changing  or  varying  the 
position  of  the  frame  in  every  possible  way,  first  to  one  side  and 
then  to  the  other,  first  towards  one  corner,  then  towards  another, 
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and  alternately  nearer  or  further  from  the  nail,  but  always  keep- 
ing the  nail  within  the  frame,  he  shows  the  different  ways  in 
which  the  boundai-ies  of  the  mine  may  be  measured,  which  may 
in  fact  be  in  any  direction  whatsoeyer,  always  preserving  the 
fixed  stake."     {Rockwells  Gamhoa,  cAap,  9,  sec.  14.) 

Of  the  many  evils  which  resulted  from  this  revolving  sort  of 
right,  Gamboa  had  loudly  complained,  and  for  their  prevention 
urged — 

■'  That  a  positive  Ordinance  should  be  issued,  directing  that 
every  one  should  set  out  his  boundaries,  at  the  time  of  possession 
being  giyeu,  even  though  the  adjoining  mine-owner  should  not 
require  it,  under  the  pain  of  incurring  the  forfeiture  of  the  mine, 
and  of  being  ipso  facto  deprived  of  it,  even  though  not  denounced 
by  any  other  party."     {Rockwell's  Gamhoa,  chap.  13,  sec.  12.) 

And  hence,  obviously,  the  introduction  into  the  Ord.  de  Min., 
of  the  new  requisites,  to  constitute  the  mining  title.  Henceforth 
the  pertemncias  were  not  to  be  suffered  to  play  loosely  around 
the  well,  like  the  irame  around  the  naii,  but  were  to  be  fastened 
down  firmly  by  the  deputation  before  possession  could  be  given 
to  the  miner. 

Now  all  the  conditions  of  the  miner's  title  were  stnctisdmi 
juris ;  such  is  the  language  of  the  3d  section  of  the  5th  Title 
of  the  Ord.  de  Min.,  already  quoted  at  length,  (ante,  p.  21.)  All 
of  those  imposed  by  the  law  as  it  stood  when  Gamboa  wrote, 
were  so,  as  we  have  seen  under  the  head  of  Jurisdiction :  a  mine 
being  no  mine  even  in  name,  never  having  existed,  or  being 
utterly-  extinguished  and  denounceable  by  a  stranger,  and 
required  to  be  denounced  anew  even  by  the  grantee  himself, 
though  actually  in  possession,  upon  a  breach  of  any  one  of  the 
conditions  on  which  the  law  permitted  it  to  be  taken  or  held. 
And  the  same  principle  is  continually  re-asserted  in  reference  to 
the  fixing  of  boundaries  :  they  cannot  be  set  out  whilst  a  question 
of  the  validity  of  register  is  pending.  "  The  mine  must  exist 
before  it  can  be  measured  out." 

"  The  same  rules  will  hold     *     *     *     if  a  question  be  raised 
judicially  upon  any  other  of  the  many  grounds  upon  which  the 
Ordinances  make  the  mine  subject  to  the  penalty  of  forfeiture." 
(Rockwells  Gamioa,  chap.  11,  sees.  2  arid  3.) 
6* 
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The  oldest  registry  entitles  to  clioice  of  ground  in  setting  out 
boundariea  between  contiguous  mines,  but  if  the  oldest  mine  has 
been  denounced,  it  loses  the  precedence,  having  become  a  now 
mine,  and  a  subsequent  registry  is  preferred.  {Ot.  sup.,  chap.  9, 
sees.  7,  8,  9,  etc.) 

So,  also,  boundaries  on  a  given  side  having  been  once  fixed, 
cannot  be  extended  again  in  that  direction,  but  if  the  adjacent 
owner  has  incurred  a  forfeiture,  and  even  though  his  mine  has  not 
been  denounced,  they  may  be  extended  on  that  aide,  for  there  is 
no  longer  any  other  mine  there.  {Ut.  sup.,  chap.  13,  sec.  8.) 
These  authorities,  from  the  old  law,  relating  to  the  old  condi- 
tions, are  clearly  just  as  applicable  to  the  present  law  and  the 
new  conditions,  and  conform  exactly  with  the  law  of  the  5th 
Title,  (ante,  p.  21,)  of  which  they  may  be  taken  as  an  interpre- 
tation. 

The  6th  Article  of  the  3d  Title,  to  which  the  Counsel  for  the 
claimant  refers  as  authority  for  a  leas  rigorous  construction,  in 
its  terms  relates  only  to  th<3  forms  of  procedure  in  litigated  cases. 
(Printed  document,  2d  Brief  p.  54.) 

If,  therefore,  in  the  proceedings  before  the  Alcalde  of  San 
Jose,  there  was  a  failure  to  comply  with  any, of  the  conditions 
required  in  the  Ordenanzas  de  Min.,  those  proceedings  were 
utterly  void  for  every  purpose,  and  conferred  no  mining  title. 

There  was  a  failure  in  many  particulars,  an<3  indeed  it  can 
hardly  be  said  that  there  was  a  compliance  in  any  particular. 

There  is  no  pretense  that  the  delay  of  ninety  days  after  the 
registry,  was  given  to  allow — not  an  appeal,  as  the  Counsel  for 
the  claimant  erroneously  says,  {2d  Brief,  printed  docs.,  page  56,) 
but  other  claimants  to  come  forward  and  allege  a  better  right  to 
the  discovery,  and  a  preference  in  registering  it.  There  is  no 
proof  that  the  well  was  sunk  to  the  depth  of  thirty  feet,  required 
by  law  as  one  of  the  moat  essential  conditions,  (RoclciveU's 
Gamboa,  chap.  16,  sec.  12,)  and  very  little  of  any  well  at  all. 
Upon  the  face  of  the  papers  produced  here,  and  called  the  Act 
of  Possession,  the  well  is  said  to  have  been  constructed  accord- 
ing to  the  rules  of  art,  but  nothing  of  that  sort  was  required  ; 
it  was  always  the  most  inartificial  thing  imaginable,  and  there  is 
a  total  omission  as  to  its  width  and  depth,  which  are  the  requi- 
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sitioiis  of  tlie  laws.  But  the  "  ninety  days"  and  the  "  well "  are 
not  material  to  the  present  objection,  and  I  rest  upon  the  fact, 
showD  with  absolute  certainty  by  the  testimony  of  the  claimant's 
witnesses  and  by  hia  Act  of  Posseasion,  that  there  was  no  meas- 
urement and  staking  of  boundaries  whatsoever.  The  Alcalde 
pretends  to  have  givea  possession  of  three  thousand  varas  in  all 
directions  from  the  mine,  without  other  measurement  or  de- 
marcation than  a  wave  of  his  hand,  whilst  by  law,  if  ho  had  any 
authority,  it  was  only  to  the  extent  of  four  little  rectangular 
parallelograms,  which  he  ivas  required  to  carefully  measure  off, 
aud  precisely  to  designate  by  notable  and  enduring  monuments.* 

Being  plaintiff,  the  claimant  must  make  proof  of  all  the  facts 
which  constitute  his  title.  Upon  his  own  proof  there  is  a  defect 
in  the  essential  elements  of  his  right,  and  therefore  he  has  no 
title. 

And  as  to  the  possession,  apart  from  title,  if  it  should  be  ad- 
mitted that  the  mere  words  used  by  the  Alcalde  were  the  only 
formalities  requisite  in  the  act  of  giving  possession,  yet,  no  right 
preceding,  the  possession  given  was  invalid  and  inoperative  for 
any  purpose — null  and  void  from  the  beginning  ;  for,  in  the  juris- 
prudence of  Spain,  the  delivery  of  possession  was  no  part  of  the 
title,  which  there  signifies  not  a  property  in  the  thing,  but  the 
cause — whetlier  by  act  of  parties  or  act  of  law,  whei-eby  the 


*  And  it  would  seem  that  he  oonld  stiH  assign  only  one  of  Uiase  reotangalats  to 
each  well-^that  there  must  be  four  wells ;  for  by  the  Ordinances  of  Philip  IL,  a 
dieooverer  was  entitled  to  as  many  perlenaiaai  aa  he  pleased  to  take,  but  on  the 
condition  of  Muking  a  well,  according  to  law,  in  each,  {Eockmll'e  Gambia,  chap,  8, 
sec.  11,)  and  the  first  Ai'tiole  of  the  61h  Title  of  the  (Jrd.  de  Min.,  whilat  it  reetrieta 
this  privilege,  does  not  appear  to  have  remitted  the  condition.  On  the  contrary, 
tLe  language  would  imply  that  it  was  retained,  as  the  three  perteneai^m  are  not 
given  to  the  discoverer,  neces?afily,  in  every  case,  but  he  is  allowed  to  take  the 
whole  or  less,  as  he  pleases.  (See  the  original  Ord.  de  Mia. ; — tbe  translaljon  in 
Rockwell  is  incorrect  and  calonlated  to  mislead.)  Again,  under  the  former  law, 
it  waiS  not  customary  for  the  discoverer  to  lake  more  than  ww  p^lenaiaa,  because 
of  the  expense  of  opening  and  working  several  miaea  at  tbe  same  lime ;  {BorJcwdPa 
ftimboa,  cht^.  9,  sec  6,)  and  tte  new  code,  leaving  him  precisely  the  same  option, 
witliin  restricted  limits,  may  fairly  be  construed  to  intend  (hat  the  considerations, 
which  were  to  determine  its  exercise,  contmned  the  same.  Permaiaa,  it  will  be 
observed  also,  is  used  in  the  singular,  in  tbe  4th  Article,  Title  6,  Ord.  de  Min. 
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thing  might  be  demanded.  Tlie  maxim  was— "Tlmt  neither  the 
title  sufGcea  to  acquire  dominion  without  delivery,  nor  delivery 
without  the  title."  And  tlie  latter,  for  the  very  obvious  reason 
that  it  is  not  to  be  presumed  of  any  one  that  he  means  to  make 
another  person  owner  of  that  which  is  his,  without  a  motive  to 
incline  him  to  it.  (Ordmanzas  de  Tierras  y  ^guas,  page  i3.)  But 
the  motive  for  granting  a  miue  is  the  absolute  fulfillment  of  the 
conditions  of  the  law,  and  consequently  the  naked  declaration 
of  the  Alcalde  saying  that  he  gave  possession,  in  entire  disregard 
of  the  most  important  of  these  conditions,  conferred  on  Andres 
Castillero  no  known  species  of  property,  degree  or  quality  of 
right.  After  these  silly  ceremonies,  he  remained  just  as  he  had 
beeo  before,  with  the  mere  possessio  pedis  of  any  casual  occupant. 
It  was  already  lost  on  the  same  day  when  the  parties  returned 
to  San  Jose.  Nor  is  there  a  trace  anywhere  in  Gamboa,  or  the 
Ord.  de  Min.,  of  the  mere  fact  of  a  delivery  of  possession,  or 
the  existence  of  a  paper  declaring  that,  or  any  of  the  other  facts 
in  law  essential  to  the  acquisition  of  the  miner's  interest,  having 
been  taken  into  consideration  in  determining  any  controversy 
respecting  the  original  validity  of  the  registry  or  the  subsequent 
forfeiture  of  the  mine.  Gamboa  always  speaks  of  such  contro- 
versies as  putting  in  issue  the  verity  of  the  facts  themselves,  and 
nowhere  intimates  that  any  paper  could  cut  off  inquiry  into 
them.  {RoclmeWs  Gamboa,  chap.  9,  sees.  2  and  ? ;  chap.  16,  sec. 
12,  et  passim.) 

The  provision  in  regard  to  the  delay  of  ninety  days,  in  the 
Ord.  dc  Min.,  Title  VI.,  sec.  5,  as  1  have  before  said,  does  not  re- 
late to  such  controversies  at  all,  but  to  another  and  distinct 
class,  viz  :  as  to  tlie  person  entitled  to  make  the  registry.  And 
that  such,  in  all  countries,  is  the  rule  for  the  establishment  of 
special  titles,  I  suppose  to  admit  of  no  more  doubt  than  that  an 
agent  must  pursue  his  power  of  attorney,  and  that  whoever 
would  claim  under  his  deed  against  the  principal,  must  show  that 
he  had  authority  to  execute  it  when  and  as  he  did.  But  in  this 
case  the  paper  on  which  he  would  rely,  itself  proves  the  defect. 
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Before  tKe  Land  Commissioner  it  was  mncii  discussed,  wlietlier 
the  Alcalde  of  San  Jose  had  the  powers  of  a  mining  tribunal. 
In  the  view  which  I  have  taken  of  his  action,  it  is  unnecessaiy 
to  decide  that  question,  but  at  the  same  time  I  hold  it  very  clear 
that  he  had  not.  The  whole  argument,  in  support  of  such  a  pre- 
tension, turns  upon  what  it  is  said,  by  the  Counsel,  (and  without 
the  trouble  of  an  inquiry,  may  be  safely  admitted,)  is  a  general 
principle  of  Mexican  law,  namely,  that  in  default  of  any  of  the 
authorized  special  tribunals,  their  functions  devolve  upon  the 
courts  of  general  jurisdiction.  He  then  argues  that,  as  there 
were  in  fact  no  mining  tribunals  in  California,  the  subject  of 
mines  devolved  upon  the  ordinary  Judges,  and  that  there  being 
also  none  of  these,  the  jurisdiction  lapsed  again,  and  fell  upon 
the  Alcaldes.  He  does  not  bring  himself  within  his  principle  ; 
for,  by  the  terms  of  the  IV th  Art.,  Title  VI.,  of  the  Ord.  de 
Min.,  when  there  was  no  mining  tribunal  in  a  mining  district, 
the  applicant  was  required  to  go  before  the  tribunal  of  the  next 
district,  and  although  the  tribunals  mentioned  in  that  law  may 
be  conceded  to  have  been  abolished  by  the  Mexican  revolution, 
or  by  the  Act  of  1826,  or  that  of  1837,  as  contended,  or  in  any 
other  mode ;  yet,  by  the  25th  and  26th  Articles  of  the  Decree 
of  December  2d,  1842,  which,  it  is  said,  retrieved  the  Mexican 
mining  system  from  the  ruin  into  which  it  had  fallen,  and  im- 
parted new  life  to  the  mining  code,  other  tribunals  were  created 
with  precisely  the  same  powers  as  the  old.  There  was  then  no 
default  of  a  special  mining  ti-ibunal,  unless  there  was  none  in  all 
Mexico,  which  will  not  be  pretended ;  or  unless  the  law  is 
limited  to  mean  the  next  mining  district  in  the  same  Department, 
for  wliich  there  is  not  the  slightest  warrant  to  be  found  in  its 
terms.  And  just  as  little  warrant  does  there  exist  in  any  politi- 
cal reasons  which  might  be  urged  ;  for  Mexico  was  not  divided 
into  States  either  in  1783  or  1842  ;  nor,  if  it  had  been,  could  it 
be  said  that  there  was  anything  in  the  fact  of  States  exercising, 
under  a  confederation,  an  exclusive  sovereign  power  within  their 
respective  territorial  limits,  at  all  inconsistent  with  any  regula- 
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tions  wliicli  the  Central  Government  might  think  proper  to  make 
by  law,  ill  regard  to  the  manner  of  disposing  of  national  pro- 
perty of  the  mines.  Therefore,  the  case  contemplated,  by  the 
argument  of  the  Counsel  for  the  claimant,  not  having  arisen,  the 
conclusion  that  the  Alcalde  had  the  jurisdiction  claimed  for  him 
is  unaustained  ;  and,  as  there  is  no  room  for  presumption  in  his 
favor,  it  must  be  held  that  he  did  not  have  it*  (See  Pico's  last 
deposition,  page  2531.) 

And  for  this  want  of  authority,  as  well  as  for  the  ingufficiency 
of  the  acts  themselves,  the  proceedings  before  liim  were  a  mere 
nullity. 

3. 

And  hence  it  follows,  that  all  those  subsequent  steps  which  it 
is  contended  in  argument  were  taken  in  Mexico,  were  not  a  con- 
firmation, as  they  are  called,  for  nothing  existed  to  coniirm  ;  but 
if  proven,  (and  the  contrary  is  proven,)  could  be  only  regarded 
as  an  original  grant,  and  so  operating,  if  at  all. 


4. 

We  have  then,  in  this  case,  two  grants,  one  of  the  mine,  and 
one  of  the  two  leagues  of  land  ;  and  both  made  in  Mexico  at  the 
same  time,  I  hold  that  neither  the  President  nor  the  Junta  de 
Fomento  y  Administrativa  de  Mineria,  nor  both  together,  had  the 
power  to  make  the  mining  grant,  nor  had  the  President  the  power 
to  make  the  grant  of  land. 

It  is  contended  that  the  power  to  make  the  mining  grant  was 
given  to  the  Junta  in  the  Decree  of  Dec.  2d,  1842,  and  that  of 
Sept.  25th,  1843,  {see  Ord.deMin.,pp.222  to  239,  owd  259  io  263,) 
by  implication.  How  little  these  laws  warrant  such  an  infer- 
ence has  been  very  ably  shown  by  Mr.  Commissioner  Thompson, 


*  The  powers  claimed  would  not  in  any  event  have  come  down  to  him,  but 
woald  haTe  heea  exercised  by  the  Justioe  of  the  Peace  at  San  Francisco,  which 
waa  the  ca'iecem  or  principal  place  in  the  partido,  and  the  Justice  of  the  Peace  at 
which  place  wonld  exercise  the  powers  of  the  Jaez  de  Letras. 
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of  the  Board  of  Land  Commissionei-s.  In  his  dissenting  opinion 
in  this  case,  be  says,  (p.  112  of  printed  Transcript,)  "This  idea 
appears  to  me  to  be  founded  on  an  entire  misconception  of  the 
objects  and  purposes  for  which  that  Board  (the  Junta  de  Fomento, 
etc.,)  was  created.  I  have  exansined  both  of  the  Decrees  with 
the  utmost  care  and  attention,  and  I  have  been  unabie  to  discover 
anything  in  them,  which,  by  the  broadest  constniction,  could  give 
to  the  Board,  either  with  or  without  the  approval  of  the  Supreme 
Government,  any  jurisdiction  in  matters  of  registry  or  denounce- 
ment ;  or  any  power,  either  by  inference  or  otherwise,  to  confer 
mining  rights  or  privileges,  in  any  part  of  the  Eepublic,  on  indi- 
viduals or  companies. 

"  The  powers  and  duties  of  the  Board  are  distinctly  set  out  in 
the  Tenth  Article  of  the  Decree  of  Dec.  2d,  1842  ;  and  thes-e  is 
nothing  in  the  other  parts  of  it,  or  in  that  of  the  SOth  [25th]  of 
Sept.,  1843,  which  extends  its  functions  beyond  the  general  pur- 
poses therein  indicated.  *  *  *  *  The  Tenth  Art.,  as  trans- 
lated in  Eockwell,  is  as  follows  : 

" '  The  attributes  of  this  Board  shall  be  those  which  include  an 
economical  and  faithful  management  of  the  funds  mentioned  in 
the  present  Decree,  in  conformity  with  the  regulations  which  it 
shall  draw  up  and  submit  to  the  Supreme  Government  for  its 
approval.     In  this  regulation  shall  be  decided  : 

" '  1st.  The  manner  in  which  quicksilver  shall  be  obtained,  dis- 
tributed, and  sold  to  the  workeiB  of  metals,  determining  the  cases 
and  mode  in  which  the  working  of  quicksilver  mines  in  tlie  Ee- 
public is  to  be  encouraged  by  rewards,  or  in  any  other  way  pro- 
moted. 

'"2d,  Everything  relating  to  the  redemption  of  the  debt  of 
the  subscribed  fund,  according  to  what  may  be  decreed  in  the 
item  relating  thereto. 

" '  3d.  The  government  and  direction  of  the  Board  itself ;  and 
finally,  it  shall  be  an  attribute  and  object  of  its  most  particular 
solicitude  to  promote  the  encouragement  of  the  branch  by  its 
funds  and  by  its  school,' 

"  The  Decree  of  the  30th  [25th]  of  Sept.,  1843,  was  *  *  * 
to  carry  out  the  last  clause  of  the  first  specification  j  *  *  *  * 
it  simply  provides  for  the  appointment  of  Conunissioners  to  ex- 
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amine  and  report  upon  tlie  condition  of  the  quicksilver  mines  in 
the  several  Departments ;  their  capacity  for  being  profitably 
worked  ;  the  quality  of  the  ore  ;  the  worka  necessary  fco  put  them 
in  operation  ;  the  expense  of  their  erection  ;  and  finally,  the  cost 
of  working  and  extracting  the  mefeil  from  the  ore." 

And  this  necessary  information  obtained,  the  Board  was  au- 
thorized to  furnish  the  aid  required,  in  two  ways : 

1st.  They  might  advance  money,  &s  a  loan,  with  six  per  cent, 
per  annum  interest,  secured  by  a  satisfactory  bond  ;  in  which 
case  a  Supervisor  should  be  appointed  by  the  Board,  but  paid  by 
the  owner  of  the  mine,  who  should  see  to  the  faithful  application 
of  the  money  exclusively  to  the  mine.  And  no  loan  could  be 
made  but  to  such  mines  as  the  Commissioners  had  reported  to  be 
worthy  to  be  put  in  operation. 

2d.  They  might  enter  into  a  quasi  contract  with  tlie  owner  of 
the  mine,  undertaking  to  furnish  all  necessary  supplies  for  the 
mines,  on  condition  of  receiving,  after  the  return  of  all  advances, 
one-half  of  the  net  profits  of  the  mine ;  and  in  this  c^e  they 
should  have  the  control,  and  the  owner  appoint  the  Supervisor, 
etc.,  etc.  {See  Opinion,  p.  113,  printed  Transcript.)  Having  thus 
stated  the  case,  the  learned  Commissioner  then  proceeds  : 

"  The  argument  of  the  majority,  if  I  understand  it  correctly,  is 
based  on  the  idea  that  the  power  to  enter  into  the  contracts 
above  described,  conferred  on  the  Board  by  the  Decree,  involves 
also  the  power  to  confer  on  the  other  party  the  capacity  to  con- 
tract. It  is  essential  to  the  very  nature  of  the  contract,  that 
there  should  be  two  or  more  parties  capable  of  contracting,  and 
this  Decree  in  both  the  articles  prescribing  the  character  and 
terms  of  the  contracts  which  the  Board  was  authorized  to  make, 
presupposes  the  existence  of  such  parties.  The  Decree  itself 
gives  the  power  to  the  Board,  and  its  language  clearly  points  to 
another  in  whom  it  already  existed,  namely,  the  owner  of  the 
mine  ■  to  adopt  any  other  construction  would  stultify  the  wholo 
Decree.  To  whom  is  the  money  to  be  advanced  ?  The  owner 
of  the  mine.  Who  is  to  give  bond  and  security  ?  The  owner  of 
the  mine.  Who  is  to  invest  the  money,  and  whom  is  the  Super- 
visor employed  to  watch  to  see  the  money  is  not  perverted  ?  The 
owner  of  the  mine.     Who  pays  the  Supervisor  ?     Here  the  De- 
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cree  itself  answers  :  The  owner  of  the  mine,"  etc.,  etc.  {Opinion 
in  printed  Transcript,  pp.  113-4.} 

The  code  of  1783  was  still  prevailing  when  the  property  of 
the  mines  passed  from  Spain  to  Mexico,  and  with'  it  tlie  right  of 
a  citizen  to  acquire  an  interest  in  them  ;  and  it  fe)ing  no  policy 
of  Mexico  to  retain  an  exclusive  control  and  mont^oly  of  the 
mines  of  quicksilver,  they  were  left  on  the  same-  footing  with 
mines  of  other  metals,  or  rather,  they  were  thrown  open  to  all 
with  a  greater  liberality,  and  hence  the-  Decree  of"  September 
30th,  [25th,]  1843,  authorizing  aid  to^  be  furnished  for  their 
development,  and  also  other  Decrees,  granting  pr^iiums  and 
rewards  to  encourage  citizens  to  discover  and  work  thorn.  But, 
neither  in  the  Decree  of  December  2d,  1842,  nor  of  September 
30th,  [25th,]  184a,  nor  in  any  other,  is  there  anything  to  be 
found  changing  the  mode,  prescribed  by  law,  for  obtaining  a 
property  in  them.    (Ut.  sup^,  p.  6.) 

The  majority,  in  their  oprnion,  did  not  pretend  that  the  Junta 
de  Fomento,  etc.,  acted  upon  the  proceedings  of  the  Alcalde,  by 
way  of  af^eal,  but  that  their  action  and  tho  President's  approval, 
by  tiieir  own  force,  conferred  on  the  discoverer  all  the  righfei  in 
the  mine  which  he  could  have  obtained  by  a  strict  compliance 
with  law.     On  this  point  their  words  were  : 

"  This  method  of  acquiring  the  right  to  a  mine,  might  not  bo, 
and  probably  never  was,  the  only  one  by  which  the  miner's  right 
might  be  acquired.  While  the  mines  continued  a  part  of  the 
Royal  prerogative,*  the  method  of  acquiring  them  was  subject 
to  be  modified  or  changed  by  the  Decree  of  the  King.  And 
after  tlie  Independence  (rf  Mexico,  although  the  old  laws 
remained  in  force  when  not  contrary  to  the  new  order  of  things 
or  exjffcasly  annulled,  the  sovereign  pawer  of  the  new  nation 
might,  at  any  time,  have  elianged  the  manner  of  acquiring  such 
right ;  and  such  is  regarded  as  the  effect  of  the  Decrees  passed 
subsequently  to  tSie  Independcnue,  and  especially  those  of  the 
2d  of  December,  1842,  and  the  Decree  of  the  30th  [25th]  of 

•  When  did  they  ever  cease  to  be  of  the  Kiag,  or  of  the 
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September,  1842,  establishing  and  prescribing:  the  powers  and 
the  duties  of  the  Board,  for  the  encouragement  of  mines." 

To  which  Mr.  Thompson  replied  : 

"In  relation  to  the  powers  of  the  King,  in  the  exercise  of  his 
Royal  prerogative,  to  confer  raining  rights,  or  to  prescribe  the 
method  of  acquiring  them,  I  do  not  know  that  there  is  any 
substantial  difference  of  opinion  between  myself  and  the 
majority,  but  I  do  not  admit  that  whik  the  law  continues 
unchanged,  any  other  mode  than  that  prescribed  by  it  could  be 
legally  employed  for  that  purpose,  eyen  by  the  Sovereign.  It  is 
true  that  the  Grovemment  of  Spain  was  an  absolute  monarchy  ; 
but  it  was  at  the  same  time  a  government  of  laws,  and  the  abso- 
lutism of  the  King  consisted  in  the  concentration  in  his  person 
of  all  of  the  powers  of  government,  both  legislative  and  execu- 
tive. The  King  could  therefore  chaise  the  law  at  his  pleasure  ; 
but,  while  the  law  continued  in  force,  he  was  as  much  bound  by 
its  provisions  as  the  subject,  and  any  act,  done  by  him  in  contra- 
vention of  the  existing  law,  would  not  bo  regarded  by  the  Judi- 
ciary as  a  legitimate  expression  of  the  King's  will.  The  same 
construction  would  be  put  upon  any  Royal  cedula,  order  or 
rescript,  which  was  issued  in  contravention  of  any  existing  law, 
without  expressly  referring  to  and  abrogating  such  laws,  pro  kac 
vice."  {Ordenamiento  Real,  Lib.  3,  Title  12,  L.  1.  JVovissima  Rec, 
Law  2,  Title  i,  Lib.  3.) 

"The  principles  above  stated  pervade  the  whole  system  of 
Spanish  jurisprudence  ;  it  would  be  useless,  therefore,  to  multiply 
authorities  on  the  point,"     {Ofhdon,  ut.  sup.,  p.  116.) 
And  again^ 

"The  second  branch  of  the  proposition,  that  the  sovereign 
power  of  Mexico  might,  at  any  time,  change  the  manner  of 
acquiring  mining  rights,  I  shall  not  pretend  to  controvert ;  but 
that  the  Decrees  cited  had  such  an  effect,  or  can,  by  any  rule  of 
construction,  lead  to  such  inference,  is,  I  think,  abundantly  dis- 
proved by  the  analysis  of  these  Decrees,  contained  in  the  former 
part  of  this  opinion.  A  single  additional  view  will,  I  think, 
place  the  question  beyond  a  reasonable  doubt.  If  any  change 
was  effected  by  these  Decrees  in  the  mode  of  acquiring  mining 
rights,  it  must  have  been  by  that  of  Dec.  2d,  1842,  which  created 
the  Board  and  defined  its  powers ;  that  of  the  30th  [25thJ  of 


Sept.,  1843,  only  prescribed  the  mode  in  which  certain  functions, 
conferred  by  the  former,  should  be  performed. 

"  If,  therefore,  any  change  was  contemplated  in  the  Decree,  by 
which  the  mode  of  acquiring  mining  rights  was  so  changed  as  to 
give  the  Board  the  power,  under  any  circumstances,  to  confer 
eueh  rights,  it  is  a  little  remarltable,  that  under  another  title  of 
the  same  (Title  4th)  Decree,  the  ancient  Ordinances  of  1783  should 
be  re-af&rmed  and  re-enacted,  and  a  special  tribunal  instituted 
with  all  the  powers  and  functions  of  the  former  mining  deputa- 
tions, to  whose  charge  all  judicial  proceedings*  in  the  affairs  of 
mining  were  committed.  *  *  These  powers  embraced  the 
whole  subject  of  registry  and  denouncement,  and  subjected  the 
proceedings  to  all  the  forms  and  rules  prescribed  by  the  Ordi- 
nances in  relation  to  the  same.  How,  then,  can  the  Decree  be 
said  to  change  the  manner  of  acquiring  mining  rights,  when  one 
of  its  avowed  and  express  objects  is  to  re-afBrra  and  re-establish, 
on  a  firmer  basis,  the  ancient  method  which  is  declared  in  the 
preamble  to  have  been  always  in  force  ?  Or,  can  we  presume 
that  the  Government,  in  prescribing  apartictdar  mode  of  doing  a 
thing,  and  constituting  a  tribunal  fer  the  special  purpose  of  doing  it, 
intended  by  the  same  Decree  to  give,  by  implication,  the  same  powers 
to  another  body,  whose  attributes  and  functions  were  of  a  totally 
different  character  ?  »  *  *  The  argument  is,  to  my  view, 
suicidal,  and  when  tested  by  the  laws  referred  to  in  support  of 
it,  may  be  stated  thus  : — ■ 

"The  Board  of  Encouragement  was  aathorized  by  the  Decree, 
under  certain  restrictions  and  limitations,  to  contract  with  the 
owners  of  quicksilver  mines,  to  make  certain  advances  or  furnish 
supplies  in  aid  of  their  development  and  operation.  Castillero 
was  not  the  owner  of  the  mine,  and  consequently  had  no  capacity 
to  enter  into  such  a  contract ;  but  the  Board  contracted  with 
him,  notwithstanding,  and  thereby  conferred  upon  him  the  owner- 
ship of  the  mine  and  the  consequent  capacity  to  contract — a  con- 
clusion so  manifestly  untenable  as  to  require  only  to  be  stated,  in 
order  to  show  the  error  of  the  argument  from  which  it  ia  drawn." 
{Opinion,  ut.  sup.,  p.  117.) 

I  have  esteemed  myself  fortunate  in  being  able  to  adopt  so 

*  And  tbe  wcoiiomical  government. 
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lucid  and  conclusive  an  argument  on  both  branches  of  this  ques- 
tion, Tiz  ;  the  effect  of  tho  Decrees  of  1842  and  1843  to  em- 
power the  Junta  de  Fomento  y  Administrativa  de  Mineria  to 
make  a  mining  grant ;  and  the  effect  of  an  assumption,  by  a 
Mexican  President,  of  the  right  to  dispose  of  the  national  prop- 
erty in  a  particular  instance,  and  of  his  o-wn  mere  motion  with- 
out authority  of  any  previous  law.  Mr.  Thompson  has  demon- 
strated that  neither  the  one  nor  the  other  had  the  power  claimed 
for  them  in  this  case,  and  that  the  pretension  set  up  that  they 
had,  is  wholly  void  of  any  foundation  ;  and  so  absolutely  has  he 
done  80,  that  it  becomes  a  matter  of  great  surprise  that  his  opin- 
ion was  a  dissenting  one,  and  curiosity  is  stimulated  to  know 
how  it  could  possibly  have  so  happened  ! 

How  absurd  the  claim  in  behalf  of  the  Junta  is,  could  not  be 
more  clearly  illustrated  than  by  the  very  alleged  contract,  which, 
in'thiscase,  the  majority  of  the  Board  of  Land  Commissioners 
held  by  its  own  force  to  have  carried  the  mine  to  the  claimant. 
All  of  the  eonditions,  it  will  be  observed,  are  beneficial  to  him, 
and  not  one  of  them  imposes  upon  him  any  heavier  obligation 
than  to  accept  of  a  great  favor.  He  is  to  receive  a  draft  ou 
Mazatlan  for  $5,000,  eight  iron  retorts  then  in  the  office,  all  the 
flasks  at  Taseo  that  he  chooses  to  take,  and  $1,000  to  pay  for  the 
apparatus  which  may  have  been  ordered,  and  which,  when  it 
comes  to  hand,  is  also  fn  be  his.  He  pays  no  interest  on  the 
money,  gets  the  retorts,  etc.,  at  cost  prices,  returns  the  capital 
sum  of  all  advances  in  iiuicksilver  at  flOO  per  quintal,  to  be 
produced  out  of  the  mine '  itself,  and  altogether  dependent  on 
that  contingency,  and  for  security  gives  only  a  mortgage  of  the 
mine  itself.  The  mine,  without  any  advances,  was  an  exceed- 
ingly valuable  thing ;  the  advances  were  also  valuable— both 
belonged  to  the  Government,  and  the  argument  is,  that  because 
it  has  given  the  one,  it  must  be  held  by  implication  to  have  given 
the  other  ;  because  it  expended  its  own  money  on  its  own  mine, 
therefore  both  belonged  to  Don  Andres  Castillero.* 

*  That  the  Junta  de  Fomento,  etc,  bad  not,  and  never  assumed  to  csercise,  the 
power  to  confer  a  mining  right  by  contract  or  otheiwtw,  appears  from  the  depo- 
iitloa  of  Jose  Maria  Baaaoeo,  formerly  a  member  of  that  Junta,  and  who  has  beeo 
examined  on  behalf  of  the  claimant,  since  the  foregoing  was  written.  (Printed 
Tntnicript,  pp.  1288-9.~§iies<!'cms  445  to  450,  mclvsive.) 
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And  as  to  Mexican  Dictators,  eueh  as  tlie  Presideat,  Parcdcs, 
who  acted  in  this  case,  was,  it  would  be  conceding  too  much  to 
put  them  on  an  equal  footing  with  the  Spanish  Kings.  Arbitrary 
as  they  were,  they  were  not  Sovereigns,  and  if  at  any  time  they 
exercised  sovereign  powers,  it  was  always  by  some  delegation 
from  the  Sovereign,  which  was  the  Mexican  Republic. 

Nor  were  they  Viceroys,  for  between  the  two  Sovereigns,  the 
King  and  the  Eepublie.  a  plain  distinction  is  to  be  taken.  The 
King,  as  has  been  held  by  the  Supreme  Court  of  the  United 
States,  on  the  authority  of  many  ancient  laws,  had  the  power,  at 
will,  to  dispose  of  the  public  lands  in  the  Indies,  uncontrolled  by 
any  forms  of  proceeding  ;  (none  having  been  prescribed  for  lands 
by  special  and  exclusive  laws,  as  then  had  been  for  mines,  always 
from  the  remotest  times,)  and  that  his  Viceroys,  and  sometimes 
his  Governors,  representatives  of  his  person,  enjoyed,  each  in  his 
respective  province,  the  same  unlimited  authority.  Hence  it 
followed,  that  the  existence  of  regulations  issued  by  such  officers 
themselves,  and  not  containing  prohibitory  clauses,  was  held  by 
the  Court  not  sufficient  to  restrict  the  original  general  powers 
of  the  officers  who  had  issued  them,  nor  to  invalidate  their 
grants,  when  made  otherwise  than  in  the  manner  prescribed. 
(United  States  v.  Clark,  8  Peters,  452,  458,  460  ;  ^redondo's  case,  6 
Peters;  Soulard  v.  United  States,  10  Peters,  102-3-4^5.)  But  as 
the  will  of  the  Sovereign  Republic  can  be  expressed  in  no  mode 
but  by  general  laws,  so  in  that  form  only  can  its  powers  be 
delegated  ;  and  so  every  presumption  of  power  of  its  repre- 
sentatives, however  irregularly  or  \-iolently  they  may  have 
obtained  that  position,  must  necessarily  be  the  reverse  of  that 
allowed  in,  behalf  of  the  Viceregents  of  the  King.  They  can 
have  no  powers  inherent  and  unexpressed.  The  law  by  which 
authority  is  given  to  them  must  always  be  shown  ;  the  operation 
of  favorable  presumptions  is  limited  to  the  proper  use  of  power 
when  its  existence  has  been  first  duly  ascertained,  and  the  pro- 
duction of  a  law  regulating  any  subject  matter,  excludes  the 
suggestion  of  any  other  varying  those  regulations,  unless  that 
too  can  be  brought  to  the  knowledge  of  the  Court.    {Catnbuston's 

This  principle  is  fundamental ;  it  is  a  negative  upon  the  power 
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of  Paredes  to  grant,  or  authorize  the  Junta  to  grant  the  mine  ; 
or  to  grant  the  two  leagues  of  land.  There  were  la'ws  which 
regulated  both  those  subjects  iu  Mexico,  and  the  attempt  which 
has  been  made  to  prove  iu  him,  by  parol,  (Dep.  of  J.  M.  La- 
fragua,)  an  authority  entirely  independent  of  those  or  any  other 
laws,  is  simply  preposterous.  Yet,  if  it  were  true  that  he  pos- 
sessed the  powers  of  a  Viceroy,  or  other  representative  of  the 
person  of  the  King,  it  would  not  sustain  the  action  attributed  to 
him,  for  there  were  limitations  to  these  iu  respect  even  of  the 
disposition  of  lands,  although  that  subject  was  so  fully  com- 
mitted to  the  discretion  of  those  despotic  rulers  of  the  Indies. 
In  the  case  of  Chateau  vs.  Moloney,  16  How.,  p.  203,  a  grant  by 
Carondelet,  Governor  of  Louisiana,  to  Dubuque,  was  opposed, 
amongst  other  grounds,  upon  this — that  in  making  the  grant, 
the  Governor  had  disregarded  the  Indian  right  of  occupancy, 
which  was,  by  the  Spanish  laws,  respected  and  protected  as  well 
against  their  own  acta,  as  against  intruders,  until  in  due  form 
extinguished.  The  Court  said,  p.  239  :  "  If  we  thought,  then,  as 
we  do  not,  that  the  order  of  Governor  Carondelet,  upon  the 
petition  of  Dubuque,  was  a  grant  of  the  ownership  of  the  land, 
we  should  be  obliged  to  decide  that  it  was  an  unaccountable  and 
caprimms  exercise  of  ofBcial  power,  contrary  to  the  uniform 
usage  of  his  predecessors,  in  respect  to  the  sale  of  Indian  lands, 
and  that  it  could  give  no  property  to  the  grantee."  [Idem,, 
p.  240.) 

"  The  order  given  upon  the  petition  of  Dubuque,  had  it'  been 
intended  to  be  a  grant  of  ownership,  would  not  have  been  bind- 
ing upon  the  conscience  of  the  King  of  Spain,  and  only  such  as  are 
so,  are  conclusive  against  the  United  States,  under  the  Treaty 
transferring  Louisiana." 

The  Spanish  laws,  which  enjoined  respect  for  Indian  occu- 
pancy, were  no  more  imperative  than  the  Mexican  laws,  which 
enjoined  respect  for  private  property. 

In  that  case,  it  appeared  on  the  face  of  the  papers,  that  the 
land  granted  lay  within  the  territory  of  the  Fox  Indians  ;  in 
this,  that  the  mine,  upon  which  the  mining  po^ession  of  3,000 
varas  was  conlirmed,  and  the  two  leagues  of  land  granted  upon 
that,  lay  within  the  rancho  of  the  retired  sergeant,  Berreyesa. 
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This  gi"aiit  is  fully  as  unaccountable,  capricious,  and  invalid  as 
that,  if  Castillero  bronglit  to  tlie  notice  of  the  Junta  and  Presi- 
dent the  proceedings  before  the  Alcalde  of  San  Jose  ;  and  if  he 
did  not,  the  suppression  of  the  material  fact,  that  he  had  himself 
declared,  and  the  Alcalde  adjndged  the  tract  which  he  sought, 
to  be  private  property,  was  equally  fetal,  by  the  authority  of  the 
same  case.     (Pages  231-2.) 

There,  the  petition  was  founded  on  a  purchase  from  Indians ; 
here,  upon  a  concession  by  an  Alcalde.  There,  the  falsehood 
was  in  claiming,  in  the  petition,  lands  not  embraced  in  the  sale  ; 
here,  it  would  be  in  concealing  the  papers  which  disclosed  that 
the  extraordinary  concession  solicited,  was  of  land  which  be- 
longed to  another. 

The  argument  claims  for  the  Dictators  more  than  they  ever 
presumed  to  claim  for  themselves.  It  is  historically  true,  that 
they  have  always  professed  to  be  governed  by  the  Plans  and 
Eases  which  are  the  written  charters  of  each  successive  revo- 
lution. As  it  was  always  their  policy  to  do,  so  they  have  always 
made  non-interference  in  the  genial  taws  of  the  country  a 
capital  point  in  their  proclamations. 

And  the  plan  of  Paredes  was  unusually  narrow.  It  contem- 
plated very  little,  if  anything,  more  than  a  change  in  the  persons 
of  the  Government,  and  in  the  policy  to  be  pursued  towards  the 
United  States  ;  from  the  paciiic  policy  which  Herrera  was  pur- 
suing, to  one  of  actual  war. 

On  the  14th  day  of  December,  1845,  the  Generals,  Chieifl,  and 
Of&cers'  of  the  Army  of  the  Reserve,  stationed  at  San  Luis 
Potosi,  on  the  suggestion  of  Manuel  Romero,  Brigadier  General, 
commanding  in  the  Department,  met  in  convention  at  the 
quarters  of  that  ofBcer,  and  Pronounced.  They  adopted,  signed, 
and  published  ten  propositions. 

1.  The  Army  sustained  with  arms  the  protest  of  the  nation 
against  the  Government,  and  declared  void  all  its  acts  after 
that  date. 

2.  The  Executive  and  the  Chambers  were  dissolved. 

3.  As  soon  as  they  occupied  the  Capital,  an  extraordinary 
Congress  should  be  convoked. 

4.  Congress  should  comprise  a  representation  of  all  ( 
of  society. 
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5.  Wlien  installed,  Congress  should  organize  the  Executive, 
and  no  authority  should  exist  except  by  its  sovereign  saoction. 

6.  In  the  Departments,  the  same  persons  to  continue  in  office. 

7.  Paredes  named  leader  of  the  movement. 

8.  The  Governor  and  Assembly  of  the  Departments  invited 
to  join. 

9.  The  Array  protested,  in  the  most  solemn  manner,  that  they 
■were  not  seeking  the  elevation  of  the  Chief  whom  they  had 
chosen. 

10.  Condign  punishment  for  all,  who,  with  arms,  opposed  the 
plan. 

On  the  next  day,  {15th  December,  1845,)  Paredes  published  a 
manifesto.     He  said : — 

"  I  do  not  desire  power  of  any  sort ;  the  ephemeral  Dictator- 
ships which  have  brought  only  demoralization,  ruin,  and  the  most 
shameful  disasters  upon  the  Republic,  have  no  charms  for  me," 
etc.,  etc.  "These  are  not  hypocritical  professions,  with  which 
ambition  would  cover  its  designs.  As  soon  as  the  Army  enters 
Mexico  it  will  convene  a  National  Assembly,  clothed  with  all 
powers.  All  classes  shall  be  represented.  Its  sole  mission  shall 
be  to  establish  the  nation  securely.  From  the  moment  of  its 
meeting  there  shall  be  no  powers  in  the  country  but  those  which 
emanate  from  it."     {Paredes'  Manifesto.) 

In  the  City  of  Mexico,  January  2d,  1846,  there  was  another 
Convention  of  the  Generals  of  Divisions,  Brigades  and  Officers 
of  the.  Army.  Paredes  proposed  an  organization  of  the  Govern- 
ment, ad  intenm,  to  be  effected  in  this  manner :— A  Junta  of 
persons  from  each  Department  to  be  nominated  by  himself ;  the 
Junta  to  choose  a  President,  ad  vrdervm,  and  immediately  dissolve. 
The  powers  of  the  President,  ad  interim,  to  be  : — 

"  4.  The  powers  of  the  President,  ad  interim,  are  those  of  the 
laws  in  force,  and  he  shall  only  be  ahk  to  exceed  tkemfor  the.  purpose 
of  preparing  the  defense  of  the  national  terHtory,  preserving 
always  the  guaranties  established  by  the  law  in  force." 

"  9.  The  Judiciary  shall  discharge  its  impartial  functions  in 
conformity  with  the  laws,  and  without  any  variation." 

Pas-edes  was  immediately  made  President  ad  interim,  upon  this 
plan.  He  claimed  for  himself  no  other  powers.  (See  documents 
accompanying  the  manifesto.) 
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If  he  had  the  power  to  make  these  grants,  it  must  have  been 
for  the  purpose  of  preparing  the  defense  of  the  national  terri- 
tory, (the  deposition  of  J.  M.  L.  notwithstanding.) 

In  his  second  brief,  (printed  docs.,  p.  56,)  the  Counsel  for  the 
claimant  contended  before  the  Land  Commissioners  that  the 
Presidents,  after  the  overthrow  of  the  Federal  Constitution, 
exercised  tlie  "  entire  control  of  mining  matters,"  and  referred 
to  the  17th  Article  of  the  Decree  of  December  2d,  18i2. 

General  Bravo,  President  siibstitnte,  there  forbids  the  de- 
nouncement of  mines  habilitated  hy  the  Junta  de  Pomento,  etc., 
in  the  district  of  Tasco,  but  he  does  so  by  virtue  of  the  "  7th  of 
the  Bases  of  Taeubaya,"  and  in  a  general  prohibition,  which  was 
the  law  for  all  persons.  He  did  not  pretend  to  act  without  other 
authority  than  his  own  will,  or  to  prohibit  only  certain  indi- 
viduals :  "And  for  this  purpose,"  he  found  it  necessary  to  say, 
"  the  Articles  of  the  Ordcnaiwas  de  Mineria  on  this  subject  shall 
be  suspended  in  this  case  ;"  that  is,  within  the  district  of  Tasco. 
He  acted  first  upon  the  law,  to  be  able  to  reach  the  particular 
case,  and  therefore,  so  far  from  assuming  powers  independent  of 
all  laws,  he  brings  himself  strictly  within  the  rule  which  Mr, 
Thompson  has  shown  always  prevaileiJ  in  Spanish  jurisprudence. 


But  if  the  Junta  de  Fomento  y  Administrativa  de  Mineria, 
with  the  approval  of  the  President,  hacf  the  power  to  grant  the 
mine,  and  the  President  to  grant  the  two  leagues  of  land,  the 
grants  were  invalid  against  the  United  States,  who  acquired  the 
mine  and  the  land  in  full  property  by  the  adverse  title  of  con- 
quest, before  the  grantee  obtained  possession. 

The  question  is,  whether  the  prc^rty  had  passed  out  of 
Mexico  at  the  time  of  the  conquest.  Assuming  July  7th,  1846, 
to  be  the  date  of  that  event,  it  is,  what  were  the  rights  of  the 
grantee  on  that  day  ?  For  no  new  rights  have  been  conferred 
upon  him  since,  and  the  most  that  can  be  pretended  is,  tliat  such 
as  he  had  have  been  protected  by  the  Treaty. 

The  rule  of  decision  is  the  Law  of  Nations,  which,  when  States 
are  at  war,   and  in  all  questions  involving  the  rights  of  the 
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belligerents,  of  necessity  prevails,  to  the  exclusion  of  the  munici- 
pal laws  of  either.  By  this  rule,  property  can  be  validly 
transferred  by  one  of  the  belligerents  as  against  the  other  in  no 
mode  but  by  delivery  of  possession. 

The  right  to  take  the  property  of  your  enemy  is  the  same  on 
land  and  sea.  It  exists  because  he  is  your  enemy,  and  he  is 
equally  so  on,  either  element.  It  applies  to  property  afloat,  which 
is  prize,  personal  property  on  land,  which  is  booty,  and  to  the 
land  itself,  which,  in  a  proprietary  sense,  is  one  of  the  elements 
which  go  to  make  up  a  conquest ;  and  to  all  in  the  same  degree, 
that  is,  absolutely. 

To  exhibit  clearly  this  rule,  by  which  to  determine  whether 
property  is  an  enemy's  and  subject  to  capture,  I  shall  resort  to 
the  decisions  of  those  tribunals  which,  it  has  been  said,  furnish 
the  most  accurate,  authentic,  precise  and  commanding  eTidencc 
of  the  rules  of  public  law.     {1  Kent,  p.  19.) 

The  Admiralty  Courts  of  England  and  of  the  United  States 
have  held,  uniformly,  that  possession  and  actual  control  must  have 
passed  out  of  an  enemy,  before  that  which  was  his  property  shall 
be  considered  to  have  ceased  to  be  such,  and  become  entitled  to 
an  exemption  from  capture,  as  property  of  a  neutral. 

THE  JOSEPHINE. 

This  case  was  a  shipment  of  certain  ingots  of  silver,  by  the 
American  Consul  at  Paris,  who  by  his  domicile  had  acquired  the 
character  of  an  alien  enemy,  to  a  Mr.  Godfrey,  at  Hamburg.  A 
claim  was  interposed  in  behalf  of  a  neutral  residing  in  New 
York. 

Sir  Wm.  Scott  said  :— "  That  being  the  case,  whose  property 
is  this  silver  to  be  accounted  ?  That  question  can  be  answered 
by  propounding  another;  Whether  Skipwith"  (the  shipper,) 
"had  done  anything  to  put  it  out  of  bis  own  government  and 
control,  and  to  transfer  it  to  the  government  and  control  of 
Gelston?"  i.  e.,  of  the  agent  of  the  "neutral  of  New.  York." 
The  silver  was  condemned.      (4  Rob's  Jidm'y  Repts.,  p.  24.) 
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THE  JEMMY. 

The  question  was  as  to  property  of  a  ship  wliicli  had  been  pur- 
chased by  a  neutral,  but  left  in  the  possession  and  under  the 
management  of  the  seller,  who  was  an  enemy. 

Sir  Wm.  Seott  said :  ■'  This  case  has  been  admitted  to  further 
proof,  owing  entirely  to  the  suppression  of  a  circumstance,  which 
if  the  Court  had  known,  it  would  not  have  permitted  further  proof 
to  have  been  introduced,  namely,  that  the  ship  had  been  left  in 
the  trade,  and  under*  the  management  of  the  former  owner. 
Whenever  that  fact  appears,  the  Court  will  hold  it  to  be  conclu- 
sive, because  from  the  evidmtia  rd,  the  strongest  presumption 
arises  that  it  is  merely  a  covered  and  pretended  transfer.  The 
presumption  is  so  strong  that  scarcely  any  proof  can  avail  against 
it.  It  is  a  rule  which  the  Court  finds  itself  under  the  absolute 
necessity  of  maintaining.  If  the  enemy  could  be  permitted  to 
make  a  transfer  of  the  ship,  and  yet  retain  the  management  of 
it  as  a  neutral  vessel,  it  would  be  impossible  for  the  Court  to 
protect  itself  against  frauds."     (4  Rob's  Adm'y  Repts.,  p.  26.) 

TilE  MAEIANNA. 

An  American  neutral  claimed  property  of  a  ship,  which  he 
had  sold  to  an  enemy,  but  of  which  the  purchase  money  re- 
mained unpaid  ;  and  in  a  cargo  consigned  to  British  merchants, 
and  bills  of  lading  delivered  to  the  agent  of  the  neutral,  out  of 
which  ta  raise  funds  to  pay  for  the  ship.  As  to  the  ship,  Sir 
Wm.  Scott  said : 

"A  claim  is  given  on  behalf  of  the  former  American  propri- 
etor, in  virtue  of  a  lien  which  he  is  said  to  have  retained  on  the 
property  for  the  purchase  money  ;  but  such  an  interest  cannot, 
I  conceive,  be  deemed  sufficient  to  support  a  claim  of  property 
in  a  Court  of  Prize. 

"  Captors  are  supposed  to  lay  their  hands  on  Ike  gross,  tangle 
property,  on  which  there  may  be  many  just  claims  outstanding  be- 
tween other  parties,  but  whifh  can  have  7U>  operation  as  to  them.  *  * 

"  Then  as  to  the  title  of  property  in  the  goods,  which  are  said 
to  have  been  going  as  the  funds  out  of  which  the  payment  for 
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the  sliip  was  to  have  been  made  :  that  they  were  going  for  the 
paymeDt  of  a  debt,  will  not  alter  the  property  ;  there  must  be 
something  more.  Even  if  bills  of  lading  are  delivered,  that  cir- 
cumstance will  not  be  sufficient,  unless  accompanied  with  the 
understanding  that  he  who  holds  the  bill  of  lading  is  to  bear 
the  risk  of  the  goods,  as  to  the  voyage  and  as.  to  the  market  to 
which  they  are  consigned.  *  *  *  *  Suppose  that  the  ship- 
per had  thought  proper  to  have  paid  for  the  vessel  in  any  other 
manner,  it  was  clearly  in  his  power  to  have  made  such  provision  ; 
and  it  could  not  then  have  been  maintained  that  the  person  in 
America  would  have  retained  any  interest,  much  less  any  title  of 
property  in  the  goods.  In  this  view  of  the  claims  which  have 
been  given  in  the  dtemative,  as  to  the  amount  of  purchase  money 
of  the  ship,  I  am  of  the  opinion  that  the  title  of  property  in  the 
ship  had  been  effectually  transferred,  and  that  no  title  in  the 
parcel  of  tallow  had  been  acquired."  (6  Rd)'s  Adm^y  Repts., 
p.  27.) 

THE  AURORA. 

The  case  was  a  special  license  to  import  goods  from  an  enemy's 
port,  provided  they  were  British  or  Irish  property.  The  ship- 
pers, for  the  purpose  of  securing  payment,  consigned  them  to 
their  agents  at  London.  For  the  claimants  it  was  contended 
that  they  were  agents  of  both  parties. 

Sir  Wm.  Scott  said  :  "  They  were  the  correspondents  of  both 
parties,  but  they  were  to  act,  in  this  instance,  for  the  security  of 
the  shippers.  It  is  impossible  to  distinguish  this  case  from  other 
cases,  in  which  the  goods  being  still  under  the  dominion  of  the 
skipper  and  subject  to  his  order,  the  property  has  been  held,  in  this 
Court,  not  to  be  legally  changed."    (Rob's  Jidm'y  Repls.,  p.  183.) 

THE  JAN  FREDERICK. 

PROPEETY      SHIPPED       BBFOHE      WAE. 

Sir  Wm.  Scott  said  :  "  In  the  present  instance  there  is  no  proof 
of  any  transfer  of  the  bills  of  lading,  except  as  to  one  or  two 
parcels,  etc.,  etc.,  etc.    *    *    Tliis  would  be  sufficient  to  defeat 


I  o  Ogle 


61 

the  claim  ;  since,  till  the  bill  of  lading  was  so  endorsed,  the  coii- 
ti-act  would,  I  apprehend,  be  a  thing  remaining  in  covenant  only  : 
it  might  subject  the  party  to  an  action  damni  daU,  but  it  would 
not  amount  to  a  transfer,  being  only  an  engagement  that  the 
goods  shmld  be  transferred  when  they  arrived."  (5  Rob's  Mdm'y 
Repts.,p.  US.) 

THE  TOBAGO. 

A  bottomry  bond  had  been  given  in  time  of  peace  ;  the  vessel 
was  captured,  and  the  question  presented  was,  whether  the  Court 
could  recognize  the  bond  as  a  title  of  property  and  grant  restitu- 
tion of  such  interest. 

Sir  Wm.  Scott  said  :  "  The  person  advancing  money  on  bonds 
of  this  nature,  acquires  by  that  act  no  property  in  the  vessel ;  he 
acquires  the  jvs  in  rem,  but  not  the  jus  in  re,  until  it  has  been 
converted  and  appropriated  by  the  final  process  of  a  Coui-t  of 
Justice.  The  property  of  the  vessel  continaes  in  the  former 
proprietor,  who  has  given  a  right  of  action  against  it,  but 
nothing  more,  etc.  *  *  *  A  captor  who  takes  the  cargo  of 
an  enemy  on  board  the  ship  of  a  friend,  takes  it  liable  to  the 
freight  due  to  tha  owner  of  the  ship  ;  because  the  owner  of  the 
ship  has  the  cargo  in  his  possession,  subject  to  that  demand  by 
the  general  law,  independent  of  all  contracts.  By  that  law,  he 
is  not  bound  to  part  with  it  but  on  payment  of  freight ;  he  being 
in  possession  can  detain  it  by  his  own  authority,  and  wants  not 
the  aid  of  any  Court  for  that  purpose.  These  are  all  the  char- 
acters of  the  jm  in  re—of  an  interest  directly  and  visibly  residing 
in  ike  substance  of  the.  thing  itself."  {5  RoVs  Jidmiralty  Reports, 
p.  197.) 

THE   COUSINE  MARIANNE. 

The  question  was  whether  a  consignment  had  divested  prop- 
erty out  of  an  enemy. 

Sir  Wm.  Scott  said ;  "  It  is  a  settled  principle,  in  this  Court, 
that  in  order  to  constitute  an  effectual  transfer  of  property, 
there  must  be  either  an  order  for  the  goods  or  an  acceptance  by 
the  consignee  prior  to  the  capture." 
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Wliicli  I  understand  to  mean  that  tiic  consignee  must  liave 
made  the  master  bis  agent  by  authorizing  him  to  receive  posses- 
sion for  him,  or  by  ratifying  his  act,  when  he  had  assumed  to  do 
so  withoiit  the  authority  of  any  preyious  order.  (Edward's 
Adm'y  Rcpis.,  pp.  246-7.) 

THE  FRANCES. 
DUKHAM  &  Randolph's  claim. 

Property  shipped  by  an  enemy,  consigned  to  American  mer- 
chants, with  the  option  to  accept  or  not. 

Chief  Justice  Marshall  said  :  "  It  has  been  argued  for  the 
Appellants  that  by  tho  invoice  and  bill  of  lading  and  the  true 
construction  of  the  letter  of  Alexander  Thompson,  the  property 
was  vested  in  Dunham  &  Randolph,  liable  to  be  divested  by  their 
rejecting  the  consignment  within  twenty-four  hours  after  receiv- 
ing the  letters.  That  the  condition  annexed  to  the  ti'ansfer  is 
subsequent,  not  precedent. 

"The  Court  cannot  concur  in  this  reasoning.  It  has  been 
very  truly  urged  for  the  captors,  that  to  vest  this  property  in 
Dunham  &  Randolph,  a  contract  is  necessary ;  and  that  to  form 
a  contract  the  consent  of  two  parties  is  indispensable.  In  this 
case  no  such  contract  appears.  Had  Thompson,  in  execution  of 
the  orders  of  Dunham  &  Randolph,  consigned  to  them,  uncondi- 
tionally, such  goods  as  they  had  directed,  the  contract  would 
have  been  complete  ;  and  the  goods  would,  on  hdng  shipped,  have 
become  the  property  of  Dunham  &  Randolph.  But  Thompson 
has  not  done  this,"  etc.,  etc.     (8  Cranck,  p.  357.) 

THE  PACKET  DE  BILBOA. 

Sir  Wm.  Scott  said  :  "  The  ordinary  state  of  commerce  is,  that 
goods  ordered  and  delivered  to  the  master  are  considered  as 
delivered  to  the  consignee,  whose  agent  the  master  is,  in  this 
respect ;  but  that  general  contract  of  the  law  may  be  varied  by 
special  agreement,  or  by  a  particular  prevailing  practice  that 
presupposes  an  agreement  amongst  such  a  description  of  mer- 
chants.    In  time  of  profound  peace,  when  there  is  no  prospect 
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of  approaeiiing  war,  there  would  be  nothing  illegal  in  contract- 
ing, that  the  whole  risk  should  fall  on  the  consignor  till  the 
goods  came  into  the  possession  of  the  consignee.  In  time  of 
peace  they  may  divide  their  risk  as  they  please,  and  nobody  has 
a  right  to  say  they  shall  not ;  it  would  not  be  at  all  illegal  that 
goods  not  shipped  in  time  of  war,  or  in  contemplation  of  war, 
should  be  at  the  risk  of  the  shipper.  In  time  of  war  this  cannot 
be  permitted,"  etc.     (2  Rob's  Adm'y  Repts.,  p.  112.) 

(See  1st  Kent,  {1th  Edition,)  pp.  86,  81,  in  margin.  See  1st 
Duer  on  Insurance,  pp.  444-5,  478,  484,  573,  amd  the  cases  cited.) 

From  all  which  it  is  plainly  to  be  gathered,  that  in  English 
and  American  Courts  alike,  property  afloat  is  never  transferred 
so  as  to  defeat  belligerent  rights  until  a  change  of  possession. 
The  public  law,  in  this  particular,  gives  to  the  belligerent  the 
same  protection  that  the  municipal  law  gives  to  creditors,  and 
subsequent  parchasers  in  good  faith,  in  respect  of  personal  prop- 
erty in  general. 

But  it  goes  farther,  and  has  introduced  two  additional  rules 
for  the  protection  of  the  rights  of  the  belligerent. 

Property  coming  from  an  enemy  to  a  neutral  is  not  always 
transferred,  even  though  possession  may  be  changed  ;  for  if  it 
remains  at  the  risk  of  the  shipper,  although  in  actual  possession 
of  the  master,  as  agent  for  the  consignee,  it  is  not  considered  as 
transferred  and  exempt  from  capture. 

And  property  going  from  a  neutral  to  an  enemy,  although  it 
may  be  in  the  possession  of  the  master,  as  agent  for  the  shipper, 
is,  notwithstanding,  held  to  have  been  transferred,  if  it  has  been 
contracted  to  be  delivered  unconditionally. 

The  general  inquiry  is  always  as  to  whose  agent  the  master 
is  to  be  regarded,  or,  in  other  words,  whose  is  the  possessioo 
which  he  holds  ;  and  the  only  exceptions  are  those  which  are 
allowed  for  the  protection  of  the  belligerent.  As  to  any  claim, 
adverse  to  that  of  the  belligerent,  there  is  no  variation  in  the 
rule,  that  there  is  no  transfer  of  the  property  whilst  the  pos- 
session remains  the  same. 

It  will  now  be  seen  that  the  question  of  prize  or  no  prize, 
embraces  all  the  issues  of  war  and  peace,  and  that  the  operation 
of  the  principle  which  controls  the  decision  is  not  limited  to  the 
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cargo  of  merchandise,  aod  the  aliip  in  which  it  is  carried  on  the 
sea,  but  extends  to  the  land,  and  whatever  there  may  be  of  it  or 
upon  it  subject  to  tlie  demands  of  hostile  force. 

THE  FAMA. 

The  question  was  whether,  in  1803,  Louisiana  belonged  to 
Spain  or  to  France ;  if  to  the  latter,  the  captured  property,  belong- 
ing to  merchants  in  New  Orleans,  would  be  condemned. 

Spain  had  ceded  Louisiana  to  France  by  the  Treaty  of  San 
Ddefonso,  in  the  year  1800  ;  the  Treaty  had  been  ratified  ;  the 
price  had  been  paid  ;  a  French  Colonial  Prefect  had  arrived  to 
receive  possession ;  he  had  done  some  acte  which  bore  some 
appearance  of  French  authority — for  example,  had  issued  a 
proclamation.  In  effect  it  was  a  French  settlement ;  its  trade 
was  mainly  with  France, 

For  the  captors,  it  was  argued  that  the  substance,  not  the  form, 
waa  to  be  regarded  ;  for  the  claimants,  that  the  Treaty  did  not 
change  the  character  of  the  place,  until  carried  into  effect,  and 
actual  possession,  had  been  delivered  under  it.  This  the  Counsel 
rested  "  on  the  simple  principle  common  to  all  law,  that  possession 
is  the  svbstantial  title  of  property,  and  that  without  that  the  strongest 
speculative  interest  is  only  a  right  to  the  thing,  but  not  in  the 
thing,  a  right  to  demand  possession,  but  not  a  full  right  of 
property  itself." 

Sir  Wm.  Scott  stated  the  question  to  be  :  "  Whether  the 
Treaty  did  not  in  itself  confer  full  sovereignty  and  right  of 
dominion,"  In  which  question,  with  all  other  incidents  of  sove- 
reignty and  dominion,  the  proprietary  interest  in  the  soil  would 
be  included  of  course. 

With  respect  to  the  origin  of  all  corporeal  property,  he  said 
that  it  rests  upon  occupancy  alone  ;  and  in  regard  to  the  transfer 
of  property,  used  the  following  language  : 

"  So  with  regard  to  transfer  also,  it  is  universally  held  in  ail 
systems  of  jurisprudence  that,  to  consummate  the  right  of  prop- 
erty, a  person  must  unite  the  rights  of  the  thing  vnth  possession. 
A  question  has  been  made,  indeed,  by  some  writers,  whetlter  this 
of  necessity  proceeds  from  what  they  call  the  natural  Law  of 
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Xations,  or  from  that  which  is  only  conTentionaJ.  Grotius  seeing 
to  consider  it  only  as  proceeding  from  civil  institutions.  Puffcn- 
dorf  and  Pothier  go  farther.  All  concur,  however,  in  holding 
it  to  he  a  necessary  principle  of  jurisprudence  that,  to  complete 
the  right  of  property,  the  right  to  the  thing,  and  the  possession  of 
the  thing  itself,  should  he  united ;  or  according  to  the  technical 
expression  horrowed  either  from  the  Civil  Law,  or  as  Barhcyrac 
explains  it,  from  the  commentators  on  the  canon  law,  that  there 
should  he  hoth  the  jus  in  rem  and  the  jus  in  re.  This  is  the' 
general  law  of  property,  and  applies,  I  conceive,  no  leas  to  the 
right  of  territory  than  to  other  rights.  Even  in  newly  discov- 
ered countries,  where  a  title  is  meant  to  be  established  for  the 
first  time,  some  act  of  possession  is  usually  done  and  proclaimed 
as  a  notification  of  the  faet.  In  transfer  surely,  when  the  former 
rights  of  others  are  to  be  superseded  and  extinguished,  it  cannot 
be  less  necessary  that  such  a  change  should  be  indicated  by  some 
public  acts,  that  all  who  are  deeply  interested  in  the  event, 
as  the  inhabitants  of  such  settlements,  may  be  informed  under 
whose  dominion  and  under  what  laws  they  are  to  live.  This  I 
conceive  to  he  the  general  propriety  of  principle  on  the  subject ; 
and  no  less  applicable  to  cases  of  territory  than  to  property  of 
every  other  description." 

He  then  remarked  that  practice  had  always  been  conformable 
to  the  true  principle  of  law.  The  Corps  Diplomatique  was  full  of 
instances.  When  territories  had  been  ceded,  it  had  ever  been 
customary  to  draw  up  solemn  acts  of  cession,  and  appoint  persons 
with  ad&quate  powers  to  deliver  possession  in  order  to  carry  out 
the  Treaty  of  Cession  ;  which  custom  was  a  matter  of  necessity 
with  regard  to  the  colonial  possessions  ©f  the  European  States, 
where  Treaties  would  not  he  known  until  many  months  after 
they  were  concluded,  and  many  Articles  must  consequently 
remain  executory  only.  He  cited  the  examples  of  Nova  Scotia, 
which  was  ceded  by  France  to  England,  by  Treaty  on  the  21st 
of  July,  1667,  but  powers  to  deliver  possession  not  seat  out 
until  February,  1668  ;  and  of  Louisiana,  ceded  by  France  to 
Spain,  1762,  but  "  passed  by  acts  of  cession  drawn  up  iu 
solemn  form  and  dated  more  than  a  year "  (?)  "  after  the 
Treaty  itself.  Indeed,  modern  history  abounds  with  such  in- 
0* 
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Btanoes."  Also  llie  case  of  WriyugUon  v.  Mann,  in  wliidi  tlic 
charge  was  an  importation,  contrary  to  tlie  Britisli  revenue  laws, 
into  Florida,  long  after  the  ratification  of  the  Treaty  by  which 
it  had  been  ceded  to  Spain,  bnt  before  forma!  delivery  of  posaes- 
Bion  had  been  gn  en  and  m  whi  h  case  the  Court  of  Delegates 
had  1  eld  that  the  Treaty  was  only  ewcutory,  and  until  the 
execution  the  British  possession  and  Bnti  h  laws  continued  in 
foice 

And  thus  announced  lii^  conclusi  i  — 
I  am  ol  opinion  therefore  that  on  all  the  several  grounds  of 
reason  oi  practice  and  juluial  renogmtion,  until  posseasion 
ictnally  taken  the  mhal  itanta  of  kew  Oilcans  continued  under 
the  former  sovereignty  of  Spain  ;"  and  restitution  was  ordered 
accordingly.  In  point  of  fact,  possession  had  been  delivered  to 
the  French  Colonial  Prefect,  two  months  before  the  decision  was 
rendered,  but  it  was  uninown  in  England.  (5  KoS's  Mm'j/ 
J!(}.(».,yp.  97-108.) 

It  is  most  obvious  that  the  principle  established  in  this  case  is 
not  one  peculiar  to  international  transactions,  but  one  borrowed 
from  "  the  general  law  of  property." 

The  labor  of  the  whole  of  Sir  Wm.  Scott's  argument  is,  to 
place  Treaties  on  the  same  footing  with  all  other  instruments 
which  are  used  when  property  is  to  be  transferred. 

By  the  harsh  law  of  maritime  warfare,  private  property  on  the 
sea  is  considered  as  public  properly.  Sir  Wm.  Scott  restored 
the  {iroperty  in  this  case,  because  it  was  not  yet  French,  posses- 
sion being  wanting.  The  rule  which  on  the  sea  includes  private 
and  public,  on  the  land  applies  only  to  public  property.  There 
is  no  other  difference.  England  forebore  to  exercise  her  bel- 
ligerent rights,  because  the  property  adhering  to  the  possession 
was  still  in  Spain,  notwithstanding  her  grant  expressed  by  the 
Treaty.  Possession  in  an  enemy  must  give  as  strong  and  exactly 
equivalent  a  right  to  lake,  notwithstanding  a  like  grant  to  a 
friend. 

By  Sir  Wm.  Scott's  decision  and  all  his  reasoning,  the  case 
being  reversed,  and  France  continuing  in  possession  after  a 
Treaty  of  Cession  to  Spain,  the  public  and  private  property  at 
sea,  and  the  public  property  on  land,  would  have  been  liable  to 
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seizure  and  appropriation  by  England,  notwithstanding  that  be- 
tween the  parties  the  obligation  of  the  grant  was  perfect. 

How,  then,  by  the  Law  of  Nations,  to  distinguish  a  grant  of 
the  Sovereign,  expressed  in  a  Treaty,  from  his  grant  expressed 
in  any  other  form ;  of  a  whole,  or  a  part  of  the  same  subject 
matter  with  the  title  of  full  property  ;  to  a  crowned  head  or  a 
private  individual,  I  have  been  unable  to  discover. 

Sir  Wm.  Scott  haa  further  illustrated  this  question,  viewing  it 
from  the  opposite  side,  in  a  case  where  there  had  been  a  change 
of  possession  from  a  neutral  to  an  enemy,  but  no  cession  by 
Treaty  was  known  to  have  been  made. 

THE  BOLLETTA. 

"  This  was  a  case,"  as  stated  by  the  Reporter,  "  of  a  Danish 
ship,  bound  on  a  voyage  from  Zante  to  Copenhagen,  with  a  cargo 
documented  a^  the  property  of  merchants  resident  in  the  Seven 
Islands,  and  captured  on  the  31st  of  August,  1807,  by  the  Snap 
Dragon,  Privateer."  The  only  question  was,  whether  the  Seven 
Islands  belonged  to  Russia,  the  former  owner,  or  to  France,  who 
had  taken  possession.     Sir  Wm.  Scott  said  : 

"  It  has  been  contended  that  the  possession  taken  by  the 
French  was  of  a  forcible  and  temporary  nature,  and  that  such  a 
possession  does  not  change  the  national  character  of  the  country 
until  it  is  confirmed  by  a  formal  cession,  or  by  long  lapse  of  time. 
That  may  be  true,  when  possession  has  been  taken  by  force  of 
arms  and  by  violence ;  but  this  is  not  an  occupation  of  that 
nature.  France  and  Russia  had  settled  their  difficulties  by  the 
Treaty  of  Tilsit,  and  the  two  countries  being  at  peace  with  each 
other,  it  must  be  understood  to  have  been  a  voluntary  surrender 
of  the  territory  on  the  part  of  Russia." 

And  it  appearing  that  French  troops  had  been  transported  to 
the  islands  in  Russian  vessels,  he  continues  : 

"  Now  this  is  a  fact  which  proves  that  it  was  a  voluntai-y  sur- 
render on  the  part  of  Russia,  in  consequence  of  a  previous 
cession,  and  that  it  was  not  a  hostile  occupation  by  force  of  arms, 
liable  to  be  lost  again  the  next  day.  It  was  a  cession  made  by 
Russia  when  she  was  linked  with  France  in  the  closest  ties  of 
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amity.  No  other  evidenco  is  to  be  procured,  and  I  am  of  opinion 
tliat  there  is  sufficient  to  satisfy  the  Court  that  at  the  time  of  the 
capture,  these  islands  had  been  transferred  to  France,  and  con- 
sequently that  this  property  is  subject  to  the  commission  of  war 
held  by  this  privateer."    (Edward's  AdnCy  Repts.,  pp.  171-4.) 

Prom  which  it  appears  that  the  fact  of  possession,  when 
unrebutted  by  the  existence  of  a  war,  is  sufficient  evidence  to 
presume  a  grant  of  the  soil,  although  a  grant  in  the  solemn  form 
of  a  Treaty,  when  unaccompanied  by  possession,  is  of  no  avail  to 
prove  that  the  property  of  the  soil  has  been  transferred. 

The  use,  effect  and  indispensable  character  of  possession  in 
every  transfer  of  property  in  the  soil,  when  the  rights  of  a 
belligerent  are  in  question,  cannot  be  placed  in  any  clearer  light. 

This  fundamental  principle  of  "  aU  systems  of  jurisprudence," 
is  very  fully  stated  by  standard  writers  on  the  English  and 
the  lloman  iaw. 

Occupancy  is  the  means  of  originally  acquiring  both  lands  and 
movables.  Transfer  of  property  may  be  considered  either  as  a 
continuance  of  the  original  possession,  or  &s  an  abandonment  of 
possession  and  immediate  occupancy  by  another.  The  voluntary 
dereliction  of  the  owner,  and  delivery  of  the  possession  to  another 
individual,  amount  to  the  transfer  of  the  property  to  another. 
A  deed  may  be  taken  as  the  evidence  of  intention  to  abandon 
possession,  and  the  grantee  as  the  first  person  who  becomes 
acquainted  with  that  intentioa  and  immediately  seizes  the  vacant 
possession.  The  coMcnt  expressed  by  the  conveyance,  gives  the 
grantee  his  right  against  the  grantor,  and  possession  or  occupancy 
confirms  that  right  against  all  the  world  besides.  (See  Black- 
s/one's Com.,  Book  2d,  pp.  9  and  10.) 

"  But  by  the  mere  words  of  the  deed,  the  feoffment  is  by  no 
means  perfected  ;  there  remains  a  very  material  ceremony  to  be 
performed,  called  livery  of  seizin,  without  which  the  feoffee  has 
but  a  mere  estate  at  will.  This  livery  of  seizin  is  no  other  than 
the  pure  feudal  investiture,  or  delivery  of  corporeal  possession  of 
the  land  or  tenement,  which  was  held  absolutely  necessary  to 
complete  the  donation,  JVam  fmdum  sine  investitura  nuUo  modo 
comlitui  pofuit,  and  an  estate  was  then  only  perfect  when,  as  the 
author  of  Flet£^  expresses  it  in  our  law— ^(  juris  et  s 
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jwactio.  *  *  *  In  all  well  governed  nations  some  notoriety 
of  this  kind  has  ever  been  held  requisite  in  order  to  acquire  and 
ascertain  the  property  of  lands.  In  the  Roman  law,  pknum 
dominium  was  not  said  to  subsist  unless  a  man  had  both  the 
right  and  the  corporeal  possession.  »  *  *  And  even  in  eccle- 
siastical promotions,  where  the  freehold  passes  to  the  person 
promoted,  corporeal  possession  is  required  at  this  day  to  vest  the 
property  completely  in  the  new  proprietor,  who,  according  to 
the  distinction  of  the  canonists,  acquires  the  jus  ad  rem  or  inchoate 
and  imperfect  right,  but  not  the  jus  in  re,  or  complete  and  full 
right,  unless  by  coifioreal  possession.  *  *  *  So  also  even  in 
descents  of  lands  by  our  law,  which  are  cast  on  the  heir  by  act 
of  the  law  itself,  the  heir  has  not  plenum  dominium,  or  full  and 
complete  ownership,  till  he  has  made  an  actual  corporeal  entry 
into  the  lands.  *  *  *  It  is  not  therefore  a  mere  right  to 
enter,  but  the  actual  entry  that  makes  a  man  complete  owner,  so 
as  to  transmit  the  inheritance  to  his  own  heirs,  twnjus  sed  sdzina 
facil  sH'pitem."    (Blackstone's  Com.-,  Book  Id,  pp.  311,  312.) 

The  possession  delivered  was  real  or  symbolical.  {Idem,  p. 
312.)  The  modem  conveyances,  which  operate  without  the 
delivery  of  possession,  "  have  their  force  and  operation  by  the 
Statute  of  Uses."     (Idem,  p.  327.) 

"  The  only  service,  aa  was  before  observed,  to  which  this  statr 
ute  is  now  consigned,  is  in  giving  efficacy  to  certain  new  and 
secret  species  of  conveyances  introduced  to  render  transactions 
of  this  sort  as  private  as  possible,  and  to  save  the  trouble  of 
making'  livery  of  seizin,  the  only  ancient  conveyance  of  corporeal 
freeholds  ;  the  security  and  notoriety  of  which  public  investiture, 
abundantly  overpaid  the  labor  of  going  to  the  land,  or  of  sending 
an  attorney  in  one's  stead."     (Idem,  p.  337.) 

"A  feoffment  was  void  without  livery  of  seizin  ;  and  without 
possession  a  man  could  not  make  livery  of  seizin.  This  principle 
is  not  peculiar  to  the  English  law,  it  was  a  fundamental  doctrine 
of  the  law  of  feuds  on  the  continent  of  Europe.  No  feud  could 
be  created  or  transferred  without  investiture  or  putting  the  ten- 
ant in  possession  ;  and  delivery  of  possession  is  still  requisite  in 
Holland  and  Germany  to  the  transfer  of  real  property.  It  seems 
to  be  the  genera!  sense  and  usage  of  mankind  tiiat  the  transfer 
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of  real  property  should  uot  be  valid  unless  the  grantor  has  the 
capacity,  as  well  as  the  inteution,  to  deliver  possession.  Sir 
Wm.  Blaekstone  saya  that  it  prevails  in  the  codes  of '  all  well 
governed  nations,'  for  possession  is  an  essential  part  of  title  and 
dominion  over  property.  As  the  conveyance  is  in  such  a  case  a 
mere  nullity,  and  has  no  operation,  tlie  title  continues  in  the 
grantor,  so  as  to  enable  him  to  maintain  an  ejectment  upon  it, 
and  the  void  deed  cannot  be  set  up  by  a  third  person  to  the  pre- 
judice of  his  title."    (4  Kent,  p.  486.) 

"  Feoffment  was  the  mode  of  conveyance  in  the  earliest  periods 
of  the  Common  Law.  *  *  »  The  feoffment  was  likewise 
accompanied  with  actual  delivery  of  possession  of  the  land." 
(Idem,  pp.  535-6.) 

For  the  "  transcendent  efficacy"  of  the  delivery  of  possession, 
see  idem,  pp.  535-544,  also  the  case  of  Horde  v.  Taylor,  1  Burrows, 
■p.  60,  there  commented  on.  All  the  modem  conveyances  "  owe 
their  introduction  and  universal  practice  to  the  Statute  of  Uses." 
{Idem,  p.  547.) 

"  How  this  question  miy  stand  when  tieate  1  a  co  1  ng  to  the 
natural  law,  we  leave  to  the  disputation  of  the  s  }  ool  ;  the 
principle  of  the  Rom  m  law  that  the  pioperty  of  a  tl  ag  annot 
be  transferred  from  one  person  to  another  ex  ej  t  by  a  eal  or 
feigned  delivery  of  po^scsbion  of  the  thin^  1  e  n"  a  j  iciple 
received  in  jurisprudence  a'<  tlio  c  who  hold  tlie  contraiy  them- 
selves admit,  we  are  content  to  le^t  tline  {PotJmr,  see  note  to 
the  Fama.) 

"  from  the  contract  of  sale  results  the  obligation  to  deliver 
the  thing  sold  fo  tlie  buyer."     (Poihier,  contract  of  sale,  sec.  41.) 

"A  delivery  is  real  or  feigned  ;  a.realdelivery  is  made  when 
the  buyer  is  put  in  real  possession  of  the  thing  sold. 

"A  feigned  delivery  is  that  liy  which  the  buyer  is  feigned  to 
be  put  in  possession  of  the  thing  sold,  notwithstanding  it  remains 
in  the  possession  of  the  seller. 

"  This  fiction  results  from  the  clause  of  constitution  by  which 
the  seller  is  constituted  or  appointed  to  hold  the  thing  in  tlie 
name  of  the  buyer."     (Idem,  sec.  314.) 

"  When  the  seller  is  the  owner  of  the  thing  sold  and  capable 
of  alienating  it,  or  if  he  is  not  tiie  owner,  when  he  h^s  the  own- 
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er's  consent,  tlie  cfTect  of  the  delivery  is  to  cause  tlie  propertp  of 
the  thirty  sold  to  pass  to  the  person  of  the  buyer,  etc. 

"  Tlie  contract  of  sale  cannot  by  itself  produce  this  effect. 
Contracts  can  only  form  personal  engagements  between  the  con- 
tracting parties ;  and  it  is  the  delivery  alone,  made  in  pursuance 
of  the  contract,  which  can  transfer  the  property  of  the  thing 
constituting  the  object  of  the  contract  according  to  this  rale. 
Tradititmiiiis  et  usucajdonibus  dominia  rerum,  non  nitdis  padis 
trans feruTiiur."     (C.  2,  3,  20  ;  Idem,  sec.  319.) 

"  From  which  it  follows  that,  if  the  owner  of  a  thing,  after 
haying  sold  it  to  a  first  buyer,  has  the  bad  faith  to  sell  and  de- 
liver it  to  a  second,  it  is  to  the  latter  that  the  property  will  be 
transferred."     (C.  3,  25, 15.) 

"  The  first  buyer  is  only  entitled  to  a  personal  action  against 
the  seller  for  the  damages  resulting  from  the  non-performance  of 
the  contract ;  he  cannot  reclaim  the  thing  against  the  second 
buyer  who  purchases  it  in  good  faith,  inscius  priaris  venditionis." 
{Idem.  sec.  320.) 

"  From  the  same  principle,  it  follows  in  lite  manner,  that  the 
creditors  of  the  seller  may  seize  the  thing  sold  before  it  is  de- 
livered, even  when  the  buyer  has  paid  the  price.  The  buyer,  in 
such  case,  is  only  entitled  to  an  action  against  the  seller,  and  has 
no  right  in  the  thing. 

"  But  when  the  delivery  is  once  made,  and  the  property  has 
thereby  passed  to  the  buyer,  the  creditors  of  the  seller  can  no 
longer  seize  the  thing,  which  no  longer  belongs  to  their  debtor." 
{Idem,  kc.  321.) 

"  The  obligation  to  deliver  the  thing  gives  rise  to  the  action 
ex  empto,  which  the  buyer  is  entitled  to  maintain  against  the 
seller,  to  cause  him  to  deliver,  etc.,  etc."     (iifemi,  sec.  61.) 

"  The  action  ex  empto.^  is  merely  personal,  and  can  only  be 
brought  against  the  seller  and  his  heire,  but  not  against  a  third 
person,  to  whom  the  seller  may  subsequently  sell  and  deliver  the 
thing,  contrary  to  the  faith  of  the  contract  of  sale  between  him 
and  the  buyer.  This  results  from  a  principle  established  in  the 
Treatise  of  Obligations,  («.  151,  152,)  that  an  obligation  to  de- 
liver a  thing  does  not  confer  any  right  in  the  thing  itself  upon 
him  in  whose  favor  it  is  contracted."     {Idem,  sec.  62.) 
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It  would  be  superfluous  to  quote  from  the  Corpus  juris  Civile 
the  texts  upou  which  this  doctrine  is  founded. 

The  Statute  of  Uses,  27  Henry  VIII.,  changed  this  great  rule, 
by  attributing  a  uew  operation  to  the  words  of  a  deed.  The 
same  result  was  accomplished  in  France  by  the  Code  Napoleon, 
which  ascribes  the  effect  to  the  manner  in  which  the  deed  is  exe- 
cuted ;  namely,  when  before  a  Notary  and  two  witnesses  :  and  in 
Louisiana,  in  the  same  manner,  by  the  Civil  Code,  which  applies 
the  new  rule  to  slaves  also,  prOYided  it  is  recited  in  the  deed 
that  the  possession  remains  with  the  seller,  without  which  recital, 
the  property  of  the  slave  does  not  pass. 

I  am  not  able  to  say  whether  the  like  change  has  been  intro- 
duced into  Mexico,  but  am  disposed  to  believe  that  it  has  not. 

Sala  Mejicana,  Lib.  2,  Title  X.,  sec.  18.  "If  one  should  sell 
anything  to  two  persons,  delivering  the  possession  to  one  who 
.should  have  paid  the  price,  he  would  acquire  the  property, 
although  the  last  buyer.  Bat  the  seller  will  always  be  under  obli- 
gations to  return  the  price  to  the  other,  if  he  has  received  it,  and 
pay  what  damages  he  may  have  occasioned.  And  if  the  thing 
sold  to  two  persons,  did  not  belong  to  the  seller,  he  who  first  ob- 
tained possession  is  to  be  preferred,  although  he  has  not  paid  the 
price.  But  as  soon  as  he  becomes  owner,  the  right  inures.  If 
Pedro  has  sold  a  thing  which  was  not  his,  giving  the  possession 
to  the  buyer,  and  afterwards  becomes  owner  by  inheritance  or 
gift,  and  sells  it  to  another,  the  first  buyer  shall  have  it." 

And  so  the  forms  of  conveyances  in  Febrero ;  see  Mexican 
editionofl831,  pp.  188-9. 

"  EXTRA   JUDICIAL    POSSESSION," 

"  Being  in  such  a  place  within  the  limits  and  jurisdiction  of 
this  town,  etc.,  Francisco  Perez,  to  whom  belonged  the  lands  con- 
tained in  the  foregoing  writing  of  sale,  gave  to  Juan  Alvarez,  in 
whose  favor  the  said  writing  was  executed,  the  real,  actual,  cor- 
poreal, or  quasi  possession  of  such  a  piece  of  land,  in  the  name 
and  behalf  of  all  the  rest ;  and  in  sign  of  true  possession  in  it, 
pulled  up  grass,  scattered  handfuls  of  earth,  and  did  other  acts 
of  possession,  without  opposition  from  any  person  ;  and  for  his 
protection,  and  as  a  testimony  of  his  having  entered,  and  quietly 
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and  peaceably  taken  possession,  tlie  buyer  requested,  and  tlie 
seller  accordingly  did,  before  me,  require  of  Antonio  Rodriguez, 
a  cultivator  or  venter  of  all  the  lands  which  appear  as  sold  in 
the  said  writing,  and  who  is  here  present,  that  he  should  make 
payment  of  all  rent  due,  and  which  may  become  due  since  the 
day  and  month  of  the  year  in  which  the  writing  of  sale  was  exe- 
cated,  to  the  buyer  and  to  no  other,  and  to  recognize  him  as  full 
owner  of  the  lands,  which  he  bound  himself  to  do,  and  all  signed, 
the  said  persons  being  known  to  me,  and  to  their  act  I  certify. 
The  witnesses  being,  etc." 

"  Signed  also  by  witnesses  and  the  Notary." 

"  If  the  possession  was  of  a  house,  he  shall  say  : — He  went 
through  the  rooms;  opened  and  shut  the  doors  and  windows, 
having  the  keys,  and  did  other  acts  of  possession,  etc." 

"  ORDER   TO    GiVB   JUDICIAL   POSSESSION." 

''Judicial  possession  is  given  in  virtue  of  an  order  or  command 
{mandamienio)  of  the  Judge,  before  whonr  the  lawful  party  who 
seeks  the  possession,  presents  >x-  exhibits  the  documents  which 
authorize  him,  and  in  no  other  mode  must  it  be  given,  and  the 
order  is  expressed  in  these  words  :  '  The  proper  documents  hav- 
ing been  pr^ented  or  exhibited, from  whicli  it  appears  that  there 
should  be  given  to  this  party,  the  real,,  actual,,  or  qiiasi  posses- 
sion, (expressing  here  whichever  it  may  be,)  without  prejudice  to 
third  parties,  having,  a  better  right,  with  enjoyments  of  fruits, 
yield  and  advantages,  from  such  day  inclusive,  (whatever  it 
may  be,)  following  that  on  which  such  a  one  died,  (or  the  sale 
was  executed,  or  donation  made,  as  it  may  be,)  and  the  obliga- 
tion to  pay  all  charges  resting  upon  it,  (if  any  there  were  ;  if 
not,  omitting  these  words,)  and  that  he  should  be  maintained  and 
defended  in  it ;  let  tliei-e  be  imp(Ked  the  penalty  of  fifty  thousand 
marmedis,  for  the  Treasury  (Camara)  of  his  Majesty^ upon  whom- 
soever shall  disturb  him  without  a  previous  conviction  ;  let  all 
who  ought  to  pay  him  rent  be  required  to  do  so,  aaid  Uy  no  other, 
on  the  penalty  of  paying  it  over  again  if  they  do  otherwise  ;  for 
all  which  power  is  conferred  upon  any  Sheriff  (JU^azil )  of  this 
Court,  and  Notary  of  his  Majesty ;  let  the  testimonies  which  he 
seeks,  be  given  to  this  party,  for  his  protection,  and  the  papers 
which  he  has  presented  Ve  returned  to  him." 
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"  Mr.  euch  an  one,   Corrcgidor  of  this  town,  so  ordered,  on 

such  a  day,  month  and  year,  and  aigno  this ." 

Then  comes  the  manner  of  executing  this  order. 

"JODIOIAL  POS3B9=IION   OP  A   HOUSE." 

"  In  such  a  place,  on  snch  a  day,  month  and  yuar,  etc.,  before 
me,  a  Notary,  such  an  one.  Sheriff  (Jl/guazU)  of  his  Court,  in 
virtue  of  the  commission  conferred  upon  him  by  the  foregoing 
order,  gave  to  Francisco,  etc.,  real,  actual,  etc.,  possession,  without 
prejudice  of  the  better  right  of  third  parties,  from  such  a  day, 
on  which  it  (the  house)  appears  to  have  been  sold  to  him  by  the 
writing  exhibited,  and  in  it  aided  and  defended  him,  and  imposed 
the  penalty,  etc.,  and  for  testimony  of  having  quietly  and  peace- 
ably taken  possession,  asked  for  this."  * 

In  that  country  it  would  appear  that  there  are  not,  to  this  day, 
any  writings  which  are  sufficient  of  themselves  to  transfer 
property  ;  and  that  every  transfer  requires  not  only  a  writing, 
but  something  more,  to  wit :  the  act  of  delivery  of  possession. 

In  the  Law  of  Nations  there  are  no  Statutes  of  Uses,  nor 
authentic  acts.  Its  rules  are  those  of  reason,  and,  if  they  arc  to 
be  looked  for  in  any  code,  their  best  expression  will  be  found  in 
the  Civil  Law  of  the  Roman  Empire,  the  general  fountam  of  all 
modern  jurisprudence  ;  and  not  in  the  varied  municipal  consti- 
tutions of  derivative  systems.     (1  Kent.) 

But  an  exception  exists  in  the  Common  Law.  The  King's 
grant  imports  a  livery  of  seizin  ;  and  according  to  some  writers, 
the  same  exception  is  to  be  found  in  the  Civil  Law.  t 


•  la  orders  for  possesaion  and  ia  Judicial  poeseasioii,  is  always  put  the  addition— 
without  prejudice  to  a  tliird  party  iiaviug  a  better  riglit-becauso  being  given 
without  any  hearing  or  citation  of  others,  the  Judge  ought  to  reserve  their  rights. 

t  ThiB,  I  presume,  is  the  possession  l«  which  the  Supreme  Court  of  tie  United 
States  refer,  when  tiiej  say :  "By  grants  of  laaA  we  do  not  mean  the  mere  grant 
itself,  but  the  riglU,  UOe,  legal  ?««KSJ«m  and  estate,  property  and  ownership,  legally 
resnlting  npon  a  grant  of  land,  to  the  owner."  Anedrndo's  Cme,  6  Pd.,  p.  744 ; 
JMedSiiUfsm.  Miranda,  16  Fd.,  p.  U9.  In  private  conveyMioes,  I  have  been 
unable  to  find,  in  Spanish  law,  any  such  prranmption  of  l^ponessioit.  I  find  no 
trace  of  any  kind  of  possession  except  actual  and  civil;  the  latter  beiug  a  mew 
oontmuance  of  tlie  former,  which  is  always  supposed  to  have  been  once  lield. 
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As  such,  it  may  bo  admitted  that  it  prevailed  ia  Mexico  ;  yst 
it  will  not  cover  the  present  case.  It  obviously  implies  two  con- 
ditions ;  the  possibility  of  giving  possession  ;  and  that  o 
on  the  part  of  subjects  and  inferior  officers,  in  the  ; 
subordination  of  government,  which  makes  it  imperative  upon 
them  to  carry  the  Sovereign's  will  into  execution.  It  means, 
that  what  can  be  done,  and  in  the  usual  course  of  events  must  be 
done,  shall  be  taken  to  be  already  done.  But  this  is  a  reason 
which  extends  only  to  the  limits  of  the  State,  and  cannot  pass 
beyond.  Conquest  renders  it  impossible  for  those  who  obey  the 
grantor  to  execute  his  orders,  and  the  conqueror,  so  far  from 
owing  him  obedience,  seeks  only,  in  every  mode,  his  destruction. 
And  just  as  little  can  be  affected  by  any  idea  of  notice,  arising 
from  the  public  nature  of  the  conveyance,  for  that  too,  is  alto- 
gether domestic,  in  fact  as  well  as  in  its  obligations.  The  reason 
of  the  law  fails,  and  with  it  the  law  itself. 

In  Green  vs.  Liter,  et  al.,  8  Cranch,  p.  249,  the  Supreme  Court, 
referring  to  tlie  rule  of  the  Common  Law,  which  required  an 
actual  entry  to  perfect  a  title  to  land,  so  as  to  maintain  an  action 
on  a  writ  of  right,  said  that  it  did  not  apply  to  lands  situated 
"  in  a  mere  uncultivated  country,  in  wild  and  impenetrable 
■woods,  in  the  sullen  and  solitary  haunts  of  beasts  of  prey,"  as 
notoriety  was  the  object  of  the  law,  and  tliat  could  not  be 
obtained  by  a  simple  entry  under  such  circumstances.  The  entry 
might,  therefore,  be  dispensed  with.  In  the  present  case  the 
rule  of  law  in  question  is,  that  which  makes  the  Sovereign's 
grant  effectual,  without  a  delivery  of  possession ;  but  the  cir- 
cumstances under  which  that  rule  has  prevailed  as  law,  have 
undergone  as  great  and  thorough  a  change  as  can  be  said  to  have 
occurred  in  the  case  cited.  Every  reason  in  whichi  can  imagine 
it  to  be  found  has  entirely  failed  ;  and  the  argument,  that  the 
rule  cea5<a  with  its  reason,  must  have  as  cogent  an  application. 

The  two  rules  are  opposites  ;  but  the  principle  of  construction 
which  the  Court  declared  applicable  to  one,  applies  equally  to 
the  other,  and  reversing  the  ordinary  operation  of  both,  requires, 
in  this  case,  the  possession  which  it  would  dispense  with  in  that. 

It  may  be  further  objected  that,  conceding  the  universality 
and  force  of  the  rule  that  a  change  of  possession  is  necessary  to 
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atramfer  of  property,  yet  it  is  not  so  in  tlie  sense  of  tliese  acts 
to  conam  titles  which  embrace  nnder  the  general  description  of 
properly  every  species  of  right,  whether  perfect  or  imperfect,  in 
possession  or  in  action. 

The  Act  of  1851  prescrfbes  that  claims  are  to  be  adjudged 
according  to  the  Treaty  of  Ouadalnpe  Hidalgo,  and  the  Law  of 
Nations.  These  two  are  the  principal  rules  to  be  observed  in  all 
decisions ;  for  if  a  claim  is  not  protected  by  these,  there  is  no 
case  presented  tor  the  operation  of  those  which  follow,  as  to  the 
laws,  usages  and  customs  of  the  Oovernmcnt  making  the  grant, 
et«,.  etc. 

The  Treaty  contains  two  Articles  which  protect  property  ;  the 

Eighth  and  Ninth. 

Neither  of  them  provides  by  express  stipulation  to  make  per- 
fect, inchoate  grants  of  land,  or  in  any  manner  especially  to  aid 
land  titles.  The  Tenth  Article  made  such  provision,  but  it  was 
stricken  out.  The  objection  which  yas  most  strongly  urged 
against  it  was,  that  it  applied  to  grants  in  Texas,  as  appears  by 
the  letter  of  Mr.  Buchanan,  Secretary  of  State,  to  the  Mexican 
Minister  of  Foreign  Kelations,  dated  March  18th,  1848.  (Senate 
Doe,.,  vol.  7,  3tltt  Congress,  1847-8.)  Jifter  very  strongly  statbig 
the  objections,  he  added  :  "  The  same  observations  apply  equally 
to  such  grantees  in  New  Mexico  and  Upper  California." 

The  Treaty,  as  it  now  stands,  applies  in  every  particular, 
equally  to  all  the  States  and  Territories  inclnded  within  the 
extension  of  boundaries  which  we  obtained  by  it ;  to  Texas  as 
well  as  to  California;  and  I  know  of  no  rule  of  construction  by 
which  to  restore  and  re-incorporate  with  it  those  stipulations 
which  were  expressly  rejected  and  stricken  from  it.  If  there 
can  be  raiseJ  upon  this  Treaty  any  general  obligation  to  all 
Mexicans  whatever,  to  perfect  their  land  titles  tor  thom,  it  is  as 
valid  in  behalf  of  those  who  live  on  the  Southern  side  of  the 
Rio  Grande,  and  are  holders  of  the  claims  which  cover  the  popu- 
lous villages  and  thriving  plantations  of  Texas,  as  of  any  other 
Mexican  who  may  present  himself  before  this  Court.  Either  the 
Senate  accomplished  nothing  by  striking  out  the  Tenth  Article, 
or  the  Treaty  contains  no  words  of  promise  to  give  to  Mexican 
I  of  land  any  greater  rights  than  those  enjoyed  by  all 
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persoQS  who  possess  sudi  valid  titles  as  have  always  been 
enforced  in  Courts  of  Joetiee.  In  the  letter  to  which  I  have 
referred,  Mr.  Buchanan  said : 

"And  here  it  may  be  worthy  of  observation  that,  if  no  stipu- 
lations whatever  were  contained  in  the  Treaty  to  eccure  to  the 
Mexican  inhabitants,  and  all  others,  protection  in  the  free  enjoy- 
ment of  their  liberty,  property,  and  the  religion  which  they 
profess,  these  would  be  amply  guaranteed  by  the  Constitution 
and  Laws  of  the  United  States.  These  invaluable  blessings, 
under  our  forms  of  Government,  do  not  result  from  Treaty 
stipulations,  but  from  the  very  nature  and  character  of  our 
institutions." 

Hence,  as  the  Eighth  and  Ninth  Articles  contain  no  stipula- 
tions in  reference  to  land,  the  protection  which  they  afford  to 
.  land  titles  is  that  general  protection  which  results  from  the 
nature  and  character  of  our  institutions,  or,  in  other  words,  from 
those  ruies  of  reason  and  justice  which  constitute  the  Law  of 
Nations,  and  which  would  have  existed  to  precisely  the  same 
extent  if  there  had  been  no  Treaty  at  all. 

The  Articles  present  two  distinct  cases,  to  each  of  which  in 
reason  and  justice  a  separate  measure  of  protection  it,  due.  The 
Eighth,  in  its  last  clause,  which  alone  is  material  to  the  present 
inquiry,  provides  for  Mexicans  not  established  in  the  territory, 
and  who  may  be  called  foreign  Mexicans  ;  and  the  Ninth  for  such 
as  were  inhabitants  of  California,  and  passed  with  their  lands 
under  .allegiance  to  the  United  States.  The  promise  to  the 
former  is  :  Article  Eighth  : 

"  In  the  said  territory,  property  of  every  kind,  now  belonging 
to  Mexicans  not  established  there,  shall  be  inviolably  respected. 
The  present  owners,  the  heirs  of  these,  and  all  Mexicans  who 
may  hereafter  acquire  said  property  by  contract,  shall  enjoy, 
with  respect  to  it,  guaranties  equally  ample  as  if  the  same  he- 
longed  to  citizens  of  the  United  States-" 

To  the  latter :  Article  Ninth  : 

"That  they  shall  at  a  future  day  be  incorporated  into  the 
Union  and  admitted  to  the  rights  of  citizenship,  and  in  the 
meantime  shall  be  maintained  and  protected  in  the  free  enjoy- 
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inent  of  their  liberty  and  property,  and  secured  in  tlie  free 
exercise  of  their  religion  without  restriction." 

That  there  are  two  Articles,  is  evidence  that  they  do  not 
mean  the  same  thing. 

To  foreign  Mexicans,  in  addition  to  general  protection  en- 
joyed by  all  foreigners,  under  State  laws,  there  is  accorded  the 
extraordinary  personal  privilege  of  an  exemption  from  the  laws 
of  this  State  in  holding,  alienating  and  transmitting  to  their 
heirs,  the  soil  of  the  State  ;  the  power  of  the  State,  in  this  most 
delicate  particular,  being  thus  abridged  by  Treaty.  A  conces- 
sion, more  remarkable,  could  hardly  be  made  in  favor  cff  foreign- 
ers ;  and  the  Eighth  Article  has  surely  operation  enough  without 
going  further,  and  holding,  by  an  implication,  that  the  specific 
promises  of  the  Tenth  Article  have  been  restored  and  that  the 
United  States  have  bound  themselves,  to  any  and  every  indi- 
vidual who  may  be  classed  as  a  Mexican,  including  negroes, 
Indians,  and  the  endless  varieties  of  mixed  breeds,  to  make  good 
and  valid  whatever  imperfect  titles  they  may  have  picked  up  on 
the  Mexican  market,  and  so  to  thrust  them  upon  us  as  California 
land-holders. 

It  would  be  hard  to  believe  that  the  Act  of  1851  was  passed 
in  fulfillment  of  any  such  obligation  as  this.  It  is  enough  that 
whatever  the  protection  due  to  the  foreign  Mexican  may  be,  any 
of  the  rabble  of  his  countrymen  may  claim  it. 

The  word  Tnairitain,  carrying  with  it  the  sense  of  a  positive 
action  and  direct  interposition  by  our  Government,  is  used  in 
the  Ninth  Article,  but  not  in  the  Eighth.  So  small  a  verbal 
difference  would  not  alone  be  worthy  of  remark  in  a  question  of 
such  gravity,  but  the  distinction  which  it  imports  is  otherwise 
abundantly  manifested. 

In  the  one  case,  the  Mexican  remains  an  alien,  and  is  already 
greatly  favored,  to  our  possible  prejudice,  by  being  suffered  to 
have  the  dominion  of  our  soil  and  withdraw  its  products  to  enrich 
a  foreign  State.  In  the  other,  he  becomes  a  portion  of  the 
strength  and  a  contributor  to  the  wealth  of  this  State  and  the 
United  States.  It  is  just  to  him  and  beneficial  to  us,  that  he 
shall  not  be  a  loser  by  the  transition.  The  guaranties  of  prop- 
erty to  him  stand  in  immediate  juxtaposition  with  his  new  politi- 
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eal  relations  ;  they  are  given  in  tlie  same  sentence  with  the  assu- 
rance of  his  incorporation  into  the  Union,  and  admission  to  the 
rights  of  citizenship.  The  guaranties  to  the  alien,  whether  such 
by  his  existing  establishment  out  of  the  territory,  or  by  his  elec- 
tion under  the  Treaty,  stand  nakedly  alone.  If  the  distinction 
of  positive  aid  in  perfecting  his  rights,  is  not  to  be  made  in  favor 
of  the  incoming  citizen,  over  the  alien  whom  he  may  soon  have 
to  meet  as  an  enemy,  then  there  is  not  one  on  the  subject  of  prop- 
erty contained  in  the  Treaty  ;  and,  in  respect  of  this  great  inter- 
est, nothing  to  choose  between  being  in  or  out  of  the  Union, 
serving  our  own  or  a  foreign  Government. 

Foreign  Mexicans  are  to  enjoy,  with  respect  to  their  property, 
the  same  rights  with  citizens  of  the  United  States,  These  are 
rights  which  the  laws  give,  obtained  in  some  manner  recognized 
by  law.  The  rights  which  are  conferred  upon  the  Mexicans  who 
have  become  citizens,  are  not  described  in  those  terms,  nor,  in 
fact,  are  they  those  which  persons  already  citizens  enjoy,  but 
other  and  peculiar  rights,  permitted  in  consideration  of  the  transi- 
tion state  through  which  they  are  passing.  They  are  rights  which 
no  existing  law  has  given  ;  which  are  derived  from  a  law  which 
ceased  to  operate  when  the  sovereignty  of  the  country  was 
changed.  Their  equity  is  that  they  are  without  law  under  which 
to  go  on  and  complete  that  which  they  have  begun  ;  and  statutes 
allow  the  conscience  of  Courts  to  supply  the  dciiciency.  And  as 
this  is  not  the  condition  of  a  citizen,  so  it  is  not  that  in  which 
the  Eighth  Article  of  the  Treaty  places  a  foreign  Mexican. 

The 'difference  between  the  two  cases,  and  the  rules  of  law  ap- 
plicable to  thorn,  is  to  be  plainly  traced  throughout  She  authori- 
ties. 

Vattel,  m.  p.  387.—-"  Tlie  conqueror  who  takes  a  town  or 
province  from  his  enemy,  cannot  justly  acquire  over  it  any  other 
rights  than  such  as  belong  to  the  Sovereign  against  whom  he  has 
taken  up  arms.  War  authorizes  him  to  possess  himself  of  what 
belongs  to  his  enemy  ;  if  he  deprives  hira  of  the  sovereignty  of 
that  town  or  province,  he  acquires  it,  such  as  it  is,  with  al!  its 
limitations  and  modifications.  Accordingly,  care  is  usually  taken 
to  stipulate,  both  in  particular  capitulations  and  in  treaties  of 
peace,  that  the  towns  and  countries  ceded  shall  retain  all  their 
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liberties,  privileges  and  immunities.  And  why  should  they  be 
deprived  of  them  by  tlie  conqueror,  on  account  of  his  quarrel 
witli  their  Sovereign  ?" 

Idem,  m.p.  388. — "In  the  conquests  of  ancient  times,  even 
individuals  lost  their  lands,  *  *  *  *  but  at  present,  war  is 
less  dreadful  ia  its  consequences  to  the  subject.  *  *  *  One 
Sovereign  makes  war  against  another  Sovereign,  and  not  against 
the  unarmed  citizens.  The  conqueror  seizes  on  the  possession  of 
tlie  State,  the  public  property,  while  private  individuals  are  per- 
mitted to  retain  theirs.  They  suffer  but  indirectly  by  the  war, 
and  the  c&nquest  only  subjects  thtm  to  a  new)  master." 

Idem,  m.  p.  389.—"  If  it  is  against  the  Sovereign  alone  that  he 
has  just  cause  of  complaint,  reason  plainly  evinces  that  be  acquires 
no  other  rights  by  his  conquest  than  such  as  belonged  to  the 
Sovereign  whom  he  has  dispossessed,  and  on  the  suhmissim  of  tlie 
people  he  is  bound  to  govern  them  according  to  the  laws  of  the 
State  ;  if  the  people  do  not  volurUarily  submit,  the  state  of  war  still 
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iiKin,  m.  p.  390.—"  Surely,  it  is  enough  that  an  innocent  p 
suffer  the  calamities  of  war  ;  must  even  peace  itself  become 
to  them?     A  generous  conqueror  will  study  to  relieve  hi 
svbjects  and  mitigate  their  condition  ;  he  will  think  it  his  indis- 
pensable duty." 

"  Conquest,  says  an  excellent  man,  (Montesquieu,  iu  his  Spirit 
of  Laws,)  ever  leaves  behind  it  an  immense  debt,  the  discharge 
of  which  is  absolutely  necessary  to  acquit  the  conqueror,  in  the 
eye  o'f  humanity.  It  fortunately  happens  that,  in  this  particular 
as  in  everything  else,  sound  policy  and  humanity  are  in  perfect 
accord.  What  fidelity,  what  assistance  can  you  expect  from  an 
oppressed  people?  Do  you  wish  that  your  conquest  may  prove 
a  real  addition  to  your  strength  and  lie  well  affected  towards 
you  ?     Treat  it  as  a  father  and  as  a  true  Sovereign." 

Idem,  m.  p.  391.— "He  may,  in  imitation  of  the  Kings  of 
France,  unite  and  incorporate  it  with  his  own  dominions.  Such 
was  the  practice  of  the  Romans  ;  but  tliey  did  this  in  different 
modes,  according  to  cases  and  conjunctures.  At  the  time  when 
Rome  stood  in  need  of  an  increase  of  population,  she  destroyed 
the  town  of  Alba,  which  she  feared  to  have  a^  a  rival,  but  she 
received  al!  its  inhabitants  within  her  walls,  and  tliereby  gained 
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so  many  new  citizens.  In  after  times  the  conquered  cities  were 
left  standing,  and  the  freedom  of  Rome  was  given  to  the  van- 
quished inhabitants.  Victory  conid  not  have  proved  so  advan- 
tageous to  those  people  as  their  defeat." 

To  quote  from  other  text^writers  would  be  unnecessary,  as 
there  are  none  more  humane  than  Vattel.  His  plea  for  the  con- 
quered is,  that  they  are  ceded,  that  they  have  acquired  a  new 
master,  that  they  have  submitted,  that  they  are  new  svhjects  ;  he 
appeals  no  less  to  the  self-interest  than  to  the  justice  and  humanity 
of  the  conqueror,  to  mitigate  the  condition  of  his  ovm  people,  and  as 
a  true  Sovereign,  to  secure  their  affections,  and  so  to  strengthen 
himself,  whilst  he  discharges  the  debt  which  rests  upon  him.  It 
is  this  politic  generosity  wliich  he  aids  with  his  eloquent  advocacy, 
and  enforces  by  illustiious  examples. 

In  The  United  States  vs.  Perckeman,!  Peters,  m.  p.  87,  Chief 
Justice  Marshall  said  :  "  It  may  not  be  unworthy  of  remark  that 
it  is  very  unusual,  even  in  cases  of  conquest  foi  the  conqueroi 
to  do  more  than  to  displace  the  Soverei£;n  and  abt>ume  dominion 
over  the  country.  The  modern  usage  of  nations  which  has 
become  law,  would  be  violated  ;  that  sense  of  justice  and  iisjht 
which  is  acknowledged  and  felt  by  the  whole  cnilized  ■ftorld 
would  be  outraged,  if  private  property  should  be  generally  con- 
fiscated and  private  rights  annulled.  The  people  change  their 
aUcgiance  ;  their  relation  to  their  ancient  Sovereign  is  dissolved ; 
but  their  relations  to  each  other,  and  their  right  of  property, 
remain  undisturbed.  If  this  be  the  rule,  evei  in  cases  of  con- 
quest, who  can  doubt  its  application  to  the  case  of  an  amicable 
cession  of  territory  ?  Had  Florida  changed  its  Sorereign,  by  an 
act  containing  no  stipulation  respecting  tke  property  of  individ- 
uals," (the  Treaty  of  Guadalupe  Hidalgo  contains  no  stipulation 
with  regard  to  lands  ;  it  was  stricken  out  as  we  have  seen,)  "the 
right  of  property  in  all  those  who  became  subjects  or  citizens  of 
the  Ttew  Government,  would  have  been  unaffected  by  the  change. 

"  The  cession  of  territoiy,  by  its  name,  from  one  Sovereign  to 
another,  conveying  the  compound  idea  of  surrendering  at  tke  same 
time  tke  lands,  and  tke  people  who  inhabit  them,  would  be  neces- 
sarily understood  to  pass  the  sovereignty  alone,  and  not  to 
interfere  with  private  property." 
11* 
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His  conclusion  was,  thai  if,  in  tlie  Florida  Treaty,  there  had 
been  no  Article  expressly  stipulating  that  grants  of  land  should 
be  ratified  and  confirmed,  there  would  still  have  been  resting 
upon  the  United  States  a  conscientious  obligation  to  pass  such 
laws  as  were  necessary  for  that  purpose,  because  the  peopk  had 
changed  their  allegiance,  had  become  svijects  of  the  new  Govern- 
ment, and  the  compound  idea  of  a  cession  of  territory  included 
with  the  lands  Uie  people  who  were  upon  them.  And  all  the 
decisions  of  the  Supreme  Court,  in  cases  of  this  sort,  have  been 
uniformly  to  the  same  effect,  and  turned  upon  the  same  reasons. 

The  inhabitants  of  California,  who  became  citizens  of  the 
United  States  by  a  transferred  allegiance,  stand  exactly  in  the 
circumstances  out  of  which  arises  the  beneficent  rule  of  the  text- 
writers  and  the  Court. 

The  Article  on  the  subject  of  gi-ants  of  land,  corresponding  to 
the  eighth  of  the  Florida  Treaty,  having  been  stricken  out,  their 
guaranties  are  those  of  the  third  of  the  Louisiana  Treaty,  and 
the  fifth  and  sixth  of  that  of  Florida  ;  and  their  only  shelter  is 
under  the  protection  of  a  general  principle,  In  obedience  to 
the  requirements  of  that  principle,  Congress  passed  the  Act  of 
1851.  It  must  now  be  interpreted  by  the  aid  of  those  reasons 
which  the  Supreme  Court  have  recognized  as  the  foundation 
upon  which  that  principle  rests,  and  applied  where  tlie  facts 
which  constitute  those  reasons  exist ;  that  is  to  say,  in  the  case 
of  those  Mexicans  whom  the  Treaty  made  citizens. 

But  none  of  the  conditions  are  to  be  found  in  the  case  of  those 
who,' retiring  from  the  country,  or  never  having  been  inhabitants 
of  it,  did  not  assume  the  new  allegiance  ;  and  therefore  there  is 
no  ground  to  claim  for  them  that  the  Act  of  1851  was  intended 
to  make  their  condition  any  better  than  it  was  on  the  day  when 
the  sovereignty  passed  from  Mexico.  In  all  that  they  had  on 
that  day  they  are  protected,  but  the  United  States  are  wholly 
without  any  reason  to  waive  the  least  of  our  rights  in  their 
favor,  or  in  any  degree  to  better  their  condition  by  perfecting 
their  imperfect  titles,  or  giving  them  a  title  paper  in  better  form. 
For  those  who  were  inhabitants  of  a  ceded  country,  it  has 
sometimes  been  provided  that  they  should  have  the  option  of 
becoming  subjects  of  the  new  Gkivernment,  or  of  selling  their 
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estates  and  removing  within  a  spcciiied  period.  This  was  done 
in  the  case  of -Canada,  when  ceded  by  France  to  Great  Britain. 
in  1763,  and  of  Florida,  ceded  at  the  same  time  by  Spain  to 
Great  Britain,  and  twenty  years  after  when  that  pro^inee  was 
ceded  by  Great  Britain  to  Ppain,  {See  Percheman's  case,  argu- 
ment of  Mr.  WkUe,  p.  67.) 

This  was  modern  humanity  in  the  last  century  ;  in  this  century 
we  have  gone  a  great  deal  further,  and  extended  the  option  to 
allowing  the  retiring  or  originally  non-resident  foreigner  to  hold 
our  lands,  transmit  them  to  his  heirs,  or  alienate  them  to  hia 
countrymen,  during  all  time  to  come.  I  have  not  anywhere  seen 
an  intimation  that  it  was  ever  held  proper  to  make  a  defective 
title  good,  merely  to .  enable  the  foreigner  to  sell  it ;  and  I  ap- 
prehend that  with  still  less  reason  could  it  be  pretended  in  favor 
of  our  foreign  Mexicans,  who  already  enjoy  a  privilege  so  much 
greater  than  in  like  circumstances  was  ever  before  granted  by 
any  nation. 

The  claimant  in  this  case  belongs  to  the  class  of  the  privileged 
foreign  Mexicans,  and  jf  the  nghts  of  the  United  States  are  to 
be  waived  in  his  behalf  no  '^trongei  example  will  ever  be  found 
of  tho  romantic  generohitv  with  whuh  it  will  liave  pleased  the 
United  States  to  deal  with  the  public  lands  in  California. 

He  was  never  a  permanent  resident  of  this  territory  ;  he  did 
not  pass  with  the  land  under  the  sovereignty  of  the  United 
States  ;  the  political  tie  was  never  instituted  between  him  and 
our  Government ;  he  was  a  military  officer  in  the  service  of 
Mexico- when  the  flag  of  the  United  States  was  raised  at  Mon- 
terey ;  continued  an  enemy  in  arms  during  the  whole  war,  and 
is  not  known  to  have  been  in  the  country  since.  The  property 
which  he  claims  came  by  war  into  the  possession  of  the  United 
States,  undistinguished  from  the  general  mass  of  public  property 
taken  from  the  enemy.  The  grant  under  which  ho  claims  was 
not  of  record  in  this  country,  and  its  existence  was  unknown  to 
.  any  inhabitant  at  the  date  of  the  conqnest,  nor  was  even  a  copy 
of  it  exhibited  here  until  more  than  four  years  after  it  is  said  to 
have  been  made,  and  more  than  two  years  after  the  peace.  He 
received  no  possession  under  it,  nor  ever  had  any  possession  of 
its  subject  matter  at  any  previous  time,  except  a  mere  occupancy 
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as  unsubstantial  as  the  possession  which  the  vaquero  lias  of  the 
spot  on  which  his  horse's  feet  may  fall  as  he  gallops  on  the  plain 
—one  wholly  unrecognized  by  law,  or  in  open  violation  of  it. 

His  is  not  the  ease  of  Vallejo  or  Alvarado.  They  carao  in 
with  their  lands ;  since  1846  they  have  been  subjects— since  1848 
our  fellow-citizens. 

If  their  titles  are  defective  because  of  the  want  of  a  delivery 
of  possession,  the  United  States  will  waive  the  objection  and 
supply  the  defect.  He  claims  their  rights,  but  without  their 
equities.  On  the  contrary,  all  the  considerations  which  render 
their  claims  favorable  as  of  peaceful  subjects  during  the  contin- 
uance of  the  war  and  new-made  citizens  by  the  peace,  concur  to 
render  his  odious  as  of  an  unconqucred  armed  enemy  then,  and 
an  alien  now. 

And  for  these  reasons  I  hold  that  the  rule  of  decision  to  be 
applied  in  this  ease,  is,  the  universal  proprietary  principle  of  all 
systems  of  jurisprudence  ;  the  same  which  is  the  criterion  of 
property  when  the  rights  of  war  are  enforced  upon  the  sea,  and 
which  Sir  Wm.  Scott  applied  to  the  grant  by  Spain  of  Louisiana 
with  all  its  lands,  to  the  Eepublic  of  Franco  ;  and  therefore  that 
the  grant  by  Mexico  of  a  portion  of  the  mining  domain  and  of 
two  leagues  of  land  in  California,  to  the  claimant,  is  void, 
because  no  possession  having  been  given  before  the  7th  day  of 
Jnly,  1846,  tho  property  still  remained  in  Mexico  until  the 
United  States  acquired  it  by  conquest. 


6. 

The  next  objection  to  botti  titles  which  go  to  make  up  this 
claim,  is,  that  they  are  repugnant  to  the  Constitution  of  the 
former  Government  of  California.  The  will  of  that  Government 
to  grant  could  not  in  that  mode  be  manifested,  and  consequently 
the  titles  are  not  inchoate  but  nullities. 

The  theory  of  government  for  the  Mexican  Territories  or 
Departments,  was,  that  all  the  powers  of  Government  were  exor- 
cised immediately  by  the  local  Political  Cluef  or  Governor, 
through  whom  the  will  of  the  Supreme  Central  authority,  at  the 
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City  of  Mexico,  was  transmitted,  and  by  tlic  action  of  which 
functionary,  and  not  otherwise,  it  became  operative  on  persons 
and  things.  It  was  a  government  of  governments — the  plan 
which  Spain  established  in  the  beginning  for  the  government  of 
the  Indies,  and  which  Mexico  continued  to  this  extent  without  a 
change.  Its  model  was  the  organization  of  an  army.  It  was 
the  same  whether  the  Sovereign's  will  was  expressed  in  the  form 
of  a  general  law,  or  some  particular  disposition  like  a  grant. 
AH  were,  alike,  instructions  to  an  inferior  officer.  They  were 
not  binding  on  him  until  known,  nor  effective  until  obeyed — 
until  he  had  done,  or  suffered  another  to  do,  that  which  was 
required. 

The  local  representative  of  the  National  Sovereignty  was 
invested  with  all  the  active  powers  of  Government  in  this  De- 
partment. He  alone  could  manifest  the  grantor's  will,  and  from 
Mexico  no  more  could  come  than  the  impulse  which  should  move 
him  to  act.  In  these  titles  nothing  was  done  here,  even  the 
mining  title  being  an  original  grant  in  Mexico.  The  local 
representative  has  never  acted,  and  therefore  there  has  been  no 
expression  of  the  grantor's  will. 

For  a  very  elegant  and  concise  exposition  of  the  nature  of  the 
Spanish  government  of  the  Indies,  I  refer  the  Court  to  the 
History  of  Mexico,  by  I'on  Lucas  Alaman,  chap.  2d,  pp.  32,  33, 
34,  81,  82,  etc. 

The  discovery  and  conquest  of  America,  he  tells  us,  was 
coincident  with  the  changes  which  the  Emperor  Charles  V. 
commenced,  and  Philip  II.  completed,  in  the  fundamental  laws 
of  the  kingdoms  united  in  the  Spanish  Crown.  The  Cortes  of 
Castile,  Arragon,  Catalonia  and  Valencia,  which  used  to  meet 
separately,  lost  their  importance  to  such  a  degree,  that  they 
were  reduced  to  the  assembling  together  at  Madrid  of  some 
attorneys  in  fact,  or  deputies,  of  a  few  cities  of  Castile  and 
Arragon,  for  the  purpose  of  swearing  allegiance  to  the  new  heir 
to  the  throne.  All  the  high  functions  of  Government  were 
absorbed  in  the  Councils,  of  which  there  were  as  many  as  the 
different  parts  of  the  monarchy ;  these  having  no  dependence 
one  upon  another,  nor  other  relation  than  belonging  to  the  same 
monarchy.    The  Decrees  of  the  King,  with  the  advice  and  con- 
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oAirreiice  of  liis  Councils,  had  ttie  force  of  laws,  "  aa  if  published 
m  Cortea,"  thus  supplying  with  a  phrase  the  want  of  a  Cortes. 
The  Indies  were  incorporated  with  the  Crown  of  Castile,  in  such 
manner  that  they  could  not  be  alienated  in  whole  or  in  part,  in 
any  case,  nor  in  favor  of  any  person  ;  yet  its  Government  had 
no  connection  with  the  Government  of  that  kingdom. 

In  1524,  the  separate  and  independent  Council  of  the  Indies 
■was  established,  with  the  same  privileges  and  exemptions  as  that 
of  Castile.  It  possessed  the  same  power  of  making  laws,  with 
the  consent  of  the  King  ;  the  same  supreme  jurisdiction  in  the 
Indies,  Eastern  and  Western,  and  over  all  their  inhabitants,  even 
when  resident  in  Castile.  It  had  the  control  of  the  Audienda 
de  la  Contraiadon  of  SevUk,  and  all  the  other  Councils,  except 
the  Inquisition,  were  expressly  inhibited  from  taking  cognizance 
of  anything  which  concerned  the  Indies.  It  was  the  Legislative 
body,  where  the  laws  were  framed,  which  were  to  govern  in  those 
vast  regions  ;  it  being  declared  that  obedience  was  due  to  no  law 
or  order  which  had  not  first  been  communicated  by  it.  It  was 
the  Court  of  last  resort ;  it  was  the  King's  adviser  ;  it  nomi- 
nated judges  and  ecclesiastics,  and  that  it  might  do  so  under^ 
standingly,  the  Viceroys  were  required  to  make  report  to  it  of 
all  persons  within  their  dominions,  who  were  worthy  of  these 


This  form  of  government  was  reproduced  in  the  Indies.  Each 
one  of  the  great  Districts  into  which  they  were  divided,  whether 
Vice-Royalty  or  Captain-Generalcy,  was  in  effect  a  monarchy, 
constituted  on  the  model  of  that  of  Spain  ;  the  Viceroy  or  Cap- 
tain-General representing  the  person  of  the  King,  the  Audienda 
occupying  the  place  of  the  Council,  and  the  two  together  having 
the  faculty  of  making  laws  in  all  things  necessary,  their  Autos 
Acordados  possessing  the  force  of  laws,  until  repealed  or  modi- 
fled  by  the  King.  It  was  a  system  which  avoided  the  incon- 
veniences arising  from  the  great  distance  to  the  metropolis ; 
containing  a  local  power  for  the  provisional  regulation  of  every- 
thing, even  to  filling  vacancies  in  the  choirs  of  cathedrals.  And 
as  the  Viceroy  represented  the  King,  so  was  he  in  turn  repre- 
sented by  ofBeers  of  a  lower  grade. 

From  this  impersonation  and  localization  of  power,  it  neces- 
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sarily  fyllo'wed  that  laws  assumed  the  cliat-aicter  of  instrnctions 
from  &  superior  to  an  inferior,  and  that  every  manifestation  of 
the  snpreme  will  had  to  take  the  same  coarse.  An  order  was 
given,  laut  must  first  be  received,  then  executed,  before  it  could 
operate  upon  tho  peraou  or  thing  intended  to  be  reached. 
Accordingly,  we  find  this  principle  vecogmzed  and  declared  in 
the  general  collections  of  the  Spanish  laws,  as  for  example,  in 
the  JVomssima  RucopSacum,  Lib.  3,  Titk  It,  Law  XIL  : 

"  As  is  ordained  by  law,  and  has  been  practised  in  all  former 
legislation,  let  it  be  known  to  the  public  of  this  Capital,  and  all 
the  towns  of  the  Kingdom,  that  no  la'wr,  mle  or  general  regula- 
tion, shall  be  believed  or  used,  not  having  been  communicated  or 
published  by  Pragmatica,  Cedula,  Provision,  Order  or  Edict, 
Notices^  or  Bandoa  of  the  Court,  or  public  magistrates,  and  that 
he  shall  be  denounced,  who,  without  some  of  these  requisites  pre- 
ceding, shall  arrogate  the  power  of  putting  in  execution,  or  of 
his  own  private  authority  shall  feign  or  announce  any  law." 
{Pandedas  Hispaiw  MexicaiMS^  p.  597.) 

This  law  is  referred  to,  and  the  subject  of  the  promulgation 
fully  explained  in  the  Institvto  de  Derecko,  a  wort  of  authority, 
published  in  the  latter  part  of  the  last  century.  Chap.  III. 
treats  of  "  Positive  laws,  the  channels  by  which  public  regula- 
tions are  communicated  to  the  people." 

A  p<^itive  law  is  defined  to  be,  "Any  order  prescribed  by 
Supreme   Power,   and  duly  promulgated,   to  be  observed   and 


Promulgation  came  from  the  Roman  Law.  Tn  JVWe/  66,  chap. 
1,  the  Emperor  said;  "How  shall  we  blame  those  who  are 
ignorant  of  our  constitutions?  " 

Promulgation  was  necessary,  because  laws  cannot  be  violated, 
nor  penalties  incurred,  unless  the  laws  are  first  made  known  ; 
and  it  served  as  a  protection  to  the  people  against  illegal  exac- 
tions, under  the  pretense  of  law,  which  was  an  abuse  that  had 
many  times  been  practised,  and  in  illnstration  the  author  refers 
to  the  law  which  I  have  quoted  above.  It  was  occasioned,  he 
says,  by  a  false  report,  which,  in  the  year  1767,  was  circulated 
in  Madrid,  that  Government  had  prohibited  something  or  other 
to  the  women,  and  which  caused  so  much  disturbance  that  it  was 
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found  necessary  to  -issue  that  Decree,  not  creating  a  now  law, 
but  declaring  what  the  law  had  always  been.  In  each  province 
of  the  kingdom  there  was  a  regular  mode  of  promulgation, 
which  was  changed  from  time  to  time,  but  in  all  places  and  times 
preserved  this  common  character,  that  to  the  person  in  whom 
the  immediate  government  was  lodged,  the  subject  looked  for  an 
announcement  of  what  the  taw  was.  {InstUuto  de  Derecho,  p.  ii, 
sec.  18.)  A  consequence  which  was  inseparable  from  the  arbi- 
trary nature  of  a  Government  in  which  the  immediate  ruler  of  a 
province  was  the  personal  representative  of  an  autocrat. 

When  a  law  had  been  promulgated,  its  obligation  began, 
unless  it  prescribed  some  other  time,  as  was  frequently  the  case 
in  those  prohibiting  the  introduction  of  foreign  goods  and  the 
like.     (Inst,  de  Her.,  p.  45,  sec.  19.) 

The  Ordenanzas  de  Mineria  will  furnish  an  example  of  the 
manner  in  which  the  "Will  of  the  King  was  made  to  assume  the 
form  of  law  by  promulgation. 

The  last  section  of  the  last  chapter  runs  thus  : 
"  Finally,  I  ordain  and  command  the  Governor  and  Members 
of  my  Supreme  Council  and  Chamber  of  tlie  Indies,  the  Royal 
Audiencias  and  Tribunals  of  New  Spain,  and  the  Viceroys,  Cap- 
tains or  Comandantes-General,  Governors,  Intendentes,  Judges, 
and  other  persons  whom  it  may  concern,"  etc.,  etc.,  "  that  they 
obey  and  observe,"  etc.,  "  and  cause  to  be  obeyed  and  observed 
these  ordinances,"  etc.  Signed— Yo,  El  Eey  ;  countersigned  by 
the  Minister  for  the  Indies,  Josef  de  Galvez  ;  endorsed—A  cer- 
tificate of  record  in  the  archives  of  the  Indies  by  D.  Francisco— 
and  of  the  whole  a  true  copy  under  the  hand  of  Josef  de  Galvca. 
In  this  shape  the  Ordcnauzas  are  received  by  the  Viceroy  of 
New  Spain  at  the  City  of  Mexico.  That  post  was  then  occupied 
by  D.  Matias  de  Galvez,  whose  numerous  other  titles  need  not 
here  be  mentioned,  and  be  appends  his  Bando,  reciting  that  he 
had  received  by  the  last  mail  the  new  Royal  Ordinances  for  the 
government  of  the  important  body  of  mining  and  its  Tribunal 
General,  comprised  in  a  Royal  Cednla  of  the  22d  of  May,  1783, 
and  setting  out  the  Cedula  in  fuU  ;  that  he  had  sent  the  printed 
copies  which  he  received,  to  the  Royal  Tribunal  General,  and  in 
conformity  with  their  advice  given  through  the  Senor  Fiscal,  of 
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date  Mexico,  23(i  December,  1783,  he  now,  that  due  notice  might 
come  to  all,  commands  that  the  lloyal  Cedala  be  promulgated 
and  publiahed  by  Bando,  in  the  Capital,  and  other  cities,  towns 
and  places  of  his  dominions,  and  in  all  the  Mining  Districts,  to 
the  end  that  the  Royal  Ordeaanzas  should  be  observed  as  the 
established  law  of  the  mines  ;  having  divided  his  printed  copies 
among  the  Ti-ibunals  and  Ministers  in  the  Capital,  and  caused 
them  to  be  sent  to  the  principal  Mining  Districts,  as  will  be  done 
for  all  other  mining  places  when  a  sufficient  number  of  copies  are 
received.  All  persons  are  commanded  to  respect  and  obey  the 
Royal  Tribunal  of  Mining,  or  incur  the  heavy  penalties  inflicted 
upon  those  who  disobey  the  King's  Judges  and  transgress  his 
Sovereign  orders ;  and  for  the  same  ends  he  commands  that  copies 
of  his  Bando  and  the  Ordenanzas  be  forwarded  to  the  Presidency 
and  Regency  of  the  Royal  Andiencia  of  Guadalajara,  and  the 
Comandancia  General  of  the  internal  jmivinces,  for  their  infor- 
mation and  government,  and  to  be  by  them  published  throughout 
their  jurisdictions. 

This  Bando  is  dated  the  15th  of  January,  1784,  and  itwaa  not 
until  after  that  day  that  the  Ordenanzas  de  Mineria  of  the  22d 
of  May  of  the  preceding  year  took  effect  as  law  in  Mexico, 
spreading  from  town  to  town,  as  day  by  day  the  criers,  preceded 
by  a  roll  of  drums,  announced  to  the  people  the  receipt  of  the 
Bando  of  the  Viceroy  which  made  known  the  decree  of  the  Kii^. 
At  this  time  California  was  included  in  the  internal  province, 
though  whether  the  Comandante-General  ever  caused  the  Orde- 
nanzas fo  be  published  hei'e,  I  am  unable  to  say.  But  here  is 
another  example  which  will  answer  as  well  to  show  how  the  will 
of  the  King  in  Madrid  was  made  to  operate  upon  what  is  now 
our  soil,  at  this  period,  when  his  orders  came  by  a  tardy  course 
and  in  a  roundabout  way,  by  Arispe,  in  Sonera. 

Matiaa  de  Galvea,  the  Viceroy,  etc.,  issued  his  Bando,  saying 
his  Majesty  had  been  pleased  to  dispatch  the  following  Cedula. 
(He  then  inserts  the  Cedula  in  24  Articles,  signed  To,  El  Rey, 
Nov.  25,  1782,  and  countersigned  by  the  Minister  for  the  Indies, 
Josef  de  Galvez.) 

It  is  a  proposition  for  a  loan  to  the  King,  to  meet  the  immense 
expenses  of  the  war  he  was  then  waging  with  the  British  Nation. 
12* 
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The  sum  of  1500,000  is  to  be  raised  annually,  jointly  from  the 
Mint  at  the  City  of  Mexico  and  the  revenues  from  tobacco,  to 
meet  the  interest  on  the  loan,  which  was  10  per  cent,  per  annum. 
The  loan  is  to  be  managed  at  Mexico,  and  all  the  details  of  the 
business  are  carefully  regulated.  The  Viceroy  then  concludes 
with  the  following  words : 

"And  that  the  designs  of  his  Majesty  towards  his  faithful  vas- 
sals of  America  may  be  fulfilled,  and  all  persons  receive  notice  ; 
I  have  resolved,  in  conformity  with  the  resolution  (acordado)  of 
the  Board  of  the  Royal  Treasury  of  the  10th  inst.,  that  it  shall 
be  published  by  Bando,  and  a  thousand  copies  printed,  to  be 
transmitted  to  the  Viceroys,  Presidents,  Captains-General,  and 
to  the  Governors  of  the  Felipines,  Peru,  Santa  Fe,  the  Internal 
Provinces,  Guatemala,  New  Orleans,  Havana,  Campeche,  Carta- 
gena, Caracas,  and  such  other  places  of  the  kingdom  as  may  be 
thought  desirable,  that  all  the  inhabitants  of  these  wide  domin- 
ions may  participate  in  the  solid  advantages  offered  by  this  im- 
portant establishment. 

"  Given  in  Mexico,  August  29th,  1783. 

(Signed,)  "MATIAS  GALVBZ, 

"  By  his  Minister,  Josgp  pe  Gorraez." 

The  paper  is  endorsed — 

"Arispe,  28th  Oct.,  1783.— Let  this  Bando  be  published  in  the 
Provinces  under  my  charge.  Neve. 

"  Monterey,  1st  April,  1784.— Let  it  be  published  in  all  the 
Presidios  of  this  Peniasula,  the  Comandantcs  making  a  note  of 
its  fulfillment.  Pages." 

"  Monterey,  April  4th,  1784."— The  foregoing  Bando  was  pro- 
mulgated the  day,  month  and  year  above  written. 

"  Diego  Gonzales." 

"  San  Francisco,  April  6th,  1Y84.— The  foregoing  Bando  was 
promulgated  in  this  Presidio  on  the  day,  mouth  and  year  above 
,pritten.  Joseph  Moraga." 
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■'  Santa  Barbara,  April  28th,  1784.— The  foregoing  Bando  was 
promulgated  on  the  day,  month  aad  year  above  written. 

"Felipe  de  Goicochba." 

"  San  Diego,  May  1st,  1784.— The  foregoing  Bando  was  pro- 
mulgated on  the  day,  mouth  and  year  above  written. 

"JOSB  DE  ZUNIGA." 

"  It  was  published  in  this  Royal  Presidio  of  Loreto  on  the  16th 
of  July,  1784.  JoSB  Joaqn.  db  Arillaga." 

"  E«al  de  Santa  Anna,  23d  of  October,  1784.— The  foregoing 
Bando  was  published  in  the  Department  of  the  South  ;  in  evi- 
dence whereof,  I  sign  this  the  day,  month  and  year  above  written. 
"  Luis  Lopis," 

(State  Archives,  Stirveyor-Gejural's  Office-) 

Of  this  system  of  government  for  the  Indies,  Alaman  (Hist, 
de  Mexico,  chap.  2,  p.  83,)  remarks  : 

"All  the  workings  of  tliis  maehiue,  which  appeared  complicated 
fi-om  its  immense  mass,  but  was  very  simple  in  its  movements, 
depended  upon  a  single  hand,  which  resided  at  a  distance  of  two, 
throe  or  four  thousand  leagues  ;  but  notwithstanding  this,  made 
its  impulse  felt  imperatively  hi  all  its  parts  and  obeyed  with  re- 
spect ajid  submission.  *****  By  these  modes,  some 
established  and  ordinary,  others  temporai-y  and  according  to  cir- 
cumstances, all  the  immense  continent  of  America,  now  a  chaos 
of  confiision,  disorder  and  wretchedness,  then  moved  with  uni- 
formity, without  violence,  and,  it  may  be  said,  without  effort,  and 
the  whole  advanced  in  a  progressive  course  to  continual  and 
substantial  improvements.  «  *  *  »  »  On  no  occasion  was 
so  clearly  made  manifest  the  great  power  of  that  Government, 
the  exactness  with  which  it  was  obeyed,  and  the  respect  with 
which  its  orders  were  bowed  to  and  fulfilled,  as  in  the  expulsion 
of  the  Jesuits.  That  religious  community  was  rich,  powerful, 
exceedingly  respected  and  esteemed.  King  Charles  in.,  follow- 
ing a  foreign  influence,  resolves  to  extinguish  them  in  his  States 
by  an  act  of  authority  which  impartial  posterity  has  qualified  as 
unjust  and  arbitrary  ;  he  authorizes  his  minister,  the  Duke  of 
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Arunda,  to  take  the  proper  measures,  and  he  circulates,  to  the 
moat  remote  parts  of  the  monarchy,  orders  to  apprehend  the 
Jesuits,  conduct  them  to  the  depots  where  tliey  were  to  embarli 
to  be  carried  to  Italy,  and  to  sequester  their  goods  ;  the  sealed 
packets  which  contained  these  orders  were  to  be  opened  every- 
where on  a  fixed  day,  and  many  of  those  by  whom  they  were  to 
be  executed  were  friends,  relatives  or  followers  of  the  Jesuits. 
Nevertheless,  the  hour  strikes,  the  packets  are  opened,  the 
Jesuits  are  seized,  and  that  prodigious  institution  disappears 
as  by  enchantment  from  all  the  immense  extent  of  the  Spanish 
States  ;  even  to  speak  of  the  .cause  which  prompted  the  act,  being 
forbidden.  It  is  necessary  that  a  Government  shall  be  very  sure 
of  its  strength  to  undertake  and  execute  such  orders." 

In  the  great  event  so  graphically  related  by  the  distinguished 
author,  we  have  in  a  single  view  the  Constitution  of  the  Spanish 
Monarchy,  as  it  existed,  not  yet  one  hundred  years  ago.  We 
see  the  manner  in  which  the  central  power  operated  on  the 
extremities,  and  at  the  same  time  how  plainly  it  follows  that, 
until  communicated  to  his  distant  representatives  aud  by  them 
made  known  and  executed,  the  will  of  the  King  had  no 
operation  whatsoever  on  persons  and  things. 

The  liberal  Constitution  of  1812  was  the  first  important 
change  which,  after  these  days,  happened  to  the  Spanish  Mon- 
archy, bat  it  made  no  change  in  the  form  of  government  for 
California  ;  nor  did  any  of  the  various  Constitutions  of  Eepuh- 
lican  Mexico.  {Cortsi.  of  1812,  Title  VI.,  chap.  2,  of  the  Internal 
Government  of  Provinces  and  Pmbhs,  Art.  324.) 

"  The  political  government  of  the  provinces  shall  reside  in  the 
Political  Chief,  named  by  the  King  in  each."  {Law  of  the  23rf 
of  June,  1813,  chap.  3,  Art.  17.) 

"  The  Political  Chief  alone  shall  circulate,  through  all  the 
province,  all  the  laws  and  decrees  which  may  be  issued  by  the 
Government,  causing  them  to  be  published  in  the  Capital  of  the 
province,  and  the  Provincial  Deputation  to  be  informed  of  them ; 
and  taking  care  to  send  the  laws  and  decrees  to  the  subaltern 
Political  Chiefs,"  etc.,  taking  receipts,  etc. 

This  is  from  a  Decree  of  the  Cortes,  carrying  out  the  pro- 
visions of  the  Constitution,  for  the  internal  government  of  the 
provinces.     {See  Decrees  of  the  Cortes,  Const,  of  1812,  chap.  9.) 
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"  Of  the  promulgation  of  the  laws,  Art.  154.  The  law  having 
been  published  in  the  Cortea,  notice  thereof  shaJl  be  given 
immediately  to  the  King,  that  its  solemn  promulgation  may  be 
proceeded  with.     The  King,  in  promulgating  the  laws,  shall  use 

the  following  formula :  '  N ,  (the  name  of  the  King,)  by  the 

grace  of  God,  and  by  the  Constitution  of  the  Spanish  Monarchy, 
King  of  all  Spain,  to  all  who  shall  see  and  comprehend  these 
presents,  know  ye  :  That  the  Cortea  have  decreed,  and  we  have 
Banctioned  the  following.  (Here  insert  literally  the  text  of  the 
law.)  Wherefore  we  command  all  Tribunals,  Justices,  Chiefs, 
Governors,  and  all  other  authorities,  as  well  civil,  as  military 
and  ecclesiastical,  of  whatever  class  and  dignity,  that  they  keep 
and  cause  to  be  kept, fulfill  and  execute  the  present  lawin'all  its 
p&rts.  You  shall  understand  it  in  order  to  its  fulfillment,  and 
cause  it  to  be  printed  and  published  and  circulated.' " 

We  come  next  to  the  Constitutive  Act  of  1824,  promulgated 
by  the  Supreme  Executive  Power  named  provisionally  by  the 
Sovereign  Mexican  Congress.  It  decrees  the  Federation,  In 
Art,  7,  the  States  which  shall  compose  the  Federation  are  named. 

"  The  Californias,  and  the  District  of  Colima,  {except  the 
Pueblo  of  Tonila,  which  will  continue  united  with  Jalisco,)  shall 
be  for  the  present,  Territories  of  the  Federation,  subject  im/mediately 
to  its  Supreme  authority." 

The  national  aiithority  was  changed,  but  the  entire  subjection 
of  the  Territories  to  the  same  center  was  not  changed. 

The  Constitution  of  the  same  year  created  the  Mexican  United 
States: 

Title  3,  sec.  2,  Arts.  14  and  15.  Territories  with  more  than 
40,000  inhabitants  were  allowed  a  deputy,  with  a  substitute,  in 
the  Mexican  Congress,  with  the  right  to  speak  and  vote.  Those 
having  less  than  40,000  inhabitants,  such  as  the  Californias, 
which  never  had  the  half  of  that  number,  excluding  the  Indians, 
were  allowed  a  deputy,  with  a  substitute  who  had  only  a  right  to 
speak. 

Of  the  same  Title,  sec.  4  prescribed  the  powers  and  duties  of 
the  President. 

By  Art.  110,  No.  1,  he  is  required  to  publish,  circulate,  and 
cause  to  be  observed,  the  laws  and  decrees  of  the  General  Con- 
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Art.  Ill,  for  publiahiftg  the  laws  and  decrees,  the  President 
shall  use  the  following  formula  :  "  The  President  of  the  Mexican 
United  States,  to  the  iohabitanta  of  the  Republic  :  Know  Ye, 
That  the  General  Congress  has  decreed  as  follows,  (insert  the 
decree,)  wherefore  I  command  that  this  be  printed,  circulated, 
and  duly  obeyed." 

In  1835,  Santa  Anna  abolished  the  Mexican  United  States,  and 
created  the  Mexican  Repultlic,  and  for  the  Constitutiou  of  1824, 
substituted  certain  Constitutional  Bases,  which  bear  the  date  of 
Oct.  23d,  1835. 

Of  these,  Arts.  8  and  9  divided  tlie  National  Territory  into 
Departments,  to  be  governed  by  Governors  and  Juntas.  The 
■whole  Executive  power  was  lodged  in  ttie  Governor,  in  subjec- 
tion still  to  the  Supreme  Executive  of  the  Nation  at  the*  City  of 
Mexico.  The  condition  of  the  Territories  is  unchanged,  but  the 
States  are  reduced  to  their  level  under  the  common  name  of  De- 
partments. 

To  complete  the  organization  of  the  Government  under  the 
Bases,  certain  constitutional  laws  were  adopted.  The  tliird  law 
prescribed  the  manner  in  which  laws  were  to  be  enacted,  and  by 
Art.  39,  a  law  having  been  approved  by  the  President,  should  be 
published  io  the  accustomed  manner.  Art.  40  required  General 
Laws  to  be  published  with  all  the  formalities,  but  Decrees  concern- 
ing particular  persons  or  corporations,  need  only_  be  pvhlished  in  the 
Gftzette  or  Governmtnt  newspaper.  But  in  both  cases,  viz.:  of 
General  Laws  and  Special  Decrees,  the  same  formula  was  to  be 
used  as  prescribed  in  the  Constitution  of  1824. 

Art.  45  contained  restrictions  upon  the  powers  of  the  Congress, 
and  of  these  the  fourth  was  "  to  give  no  law  not  purely  declara- 
tory, a  retroactive  effect,  or  one  which  shall  make  it  operative 
directly  or  indirectly,  as  to  cases  occurring  before  publication." 
And  by  Art.  46,  all  laws  in  contravention  of  the  preceding 
Article,  were  void. 

The  sixth  law  related  to  the  Government  of  the  Departments. 
The  chief  of  the  functions  of  the  Governor  were :  "Art.  7,  No. 
3_To  fulfill,  and  to  cause  to  be  fulfilled,  the  Oi-ders  and  Dea-ees 
of  the  General  Government." 

After  the  Constitutional  Bases  of  1835,  came  the  Bases  of 
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Tacubaya,  of  Sept.  28tli,  1841,  the  Coiivciitioii  Estanzuela,  of 
Oct.  6,  of  that  year,  and  the  Bases  Organicas  of  1843,  which 
may  have  been  the  last  before  California  passed  cnder  tlie  Con- 
stitution of  the  United  States.  I  have  been  able  to  find  only 
the  last  named  of  these  subsequent  Bases.  They  are  sub- 
stantially the  same  with  those  of  1835,  as  I  have  no  doubt 
were  those  which  intervened — -Mexico  having  always  vibrated 
between  two  models  :  a  Federal  Unioa,  like  our  own,  or  a  Cen- 
tralized Government,  like  those  of  Europe.  But  neither  cndcr 
the  one  form,  nor  under  the  otiier,  has  there  been  a  change  from 
the  original  plan  for  the  government  of  the  Californias,  derived 
from  the  Spanish  Monarchy.  The  powers  of  the  Government 
have  al'ways  been  lodged  in  the  person  of  the  Locai  Governor, 
through  whom,  alone,  was  transmitted  the  superior  will  which 
emanated  from  the  City  of  Mexico,  and  without  whose  action  it 
could  never  be  made  known  or  become  effective  for  any  purpose. 

He  obeyed  his  superior ;  the  inhabitants  obeyed  him.  For 
the  people,  laws  were  still  unmade,  until  he  promtdgated  them, 
and  gave  them  an  existence  from  that  time  forward. 

In  his  hands  were,  all  the  powers  of  his  principals  that  could 
ever  come  down  to  those  below  him.  And  in  his  hands  neces- 
sarily was  the  pablic  domain  ;  and  whatever  belonged  to  the 
Nation,  lay  within  his  jurisdiction.  This  theory  is  visible  in  the 
Colonization  Law  throughout ;  and  it  especially  throws  light  upon 
the  juridical  possession  which  followed  the  Governor's  grant, 
and  shows  that  it  was  not  a  useless  ceremony,  nor. merely  a  sur- 
vey, bdt  intended  to  represent  the  actual  tradition  of  the  thing 
granted,  by  the  person  who,  in  the  eye  of  the  law,  held  in  him- 
self the  possession  of  the  Nation  ;  and  thus,  to  make  the  action 
of  the  Government  conform  to  the  principles  regnlating  convey- 
ances between  citizens.  It  was  in  the  mind  of  those  who  drafted 
what  is  called,  in  this  case,  the  grant  of  two  leagues  of  land, 
and  caused  it  to  be  addressed  at  the  foot  to  the  Governor  of 
California.* 


*  In  the  state  of  Looisiana,  there  are  etlll  viaible  remfUDs  of  the  eame  SpaniBh 
oiigiDat.  Laws  are  yet  requited  to  ba  promulgaied,  and  take  effect  onlj  after 
promnlgatiou,     iCivU  Ccrft,  Slabites.) 
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The  claimant  here  pretends  that  the  Dictator,  Paredea,  setting 
aside  the  Colonization  Law  of  1824,  and  the  regulations  of  1828, 
made  the  grant  of  the  land,  having  first,  in  conjunction  with  the 
Great  Mining  Tribunal,  set  aside  the  mining  laws,  and  made  a 
grant  of  the  mine,  embracing  within  the  circumfereoce  of  its 
privileges  the  greater  part  of  the  same  tract  of  land.  But  this 
would  be  but  the  beginning  of  the  business,  and  whatever  rela- 
tions it  might  establish  between  the  grantor  and  grantee  at  the 
City  of  Mexico,  they  had  not  reached  to  the  subject  of  the  grant 
in  California.  There  is  no  pretense  that  the  will  of  the  Govern- 
ment was  promulgated  in  either  the  mode  prescribed  for  general 
laws  or  private  decrees,  and  by  which  alone,  from  time  immemo- 
rial, any  power  of  the  Central  Government  had  been  directed 
towards  California ;  none  that  any  notice  had  been  given  to  the 
Governor  of  California  ;  none,  of  course,  that  he  had  taken  the 
action  which  was  the  only  means  to  give  it  vitality. 

Under  such  circumstances,  upon  the  plainest  principles  of  the 
Constitution  of  the  Government,  the  Decrees  which  made  these 
grants,  were,  so  far  as  California  was  concerned,  like  Acts  of  a 
Legislature  lacking  the  authentication  of  the  proper  signatures, 
and  for  conveying  .to  the  grantee  any  property,  like  unexecuted 
deeds. 

The  mine  which  has  been  so  strangely  combined  here  with  a 
grant  of  land,  must  stand  on  the  same  footing  precisely.  Having 
withdrawn  it  from  the  operation  of  the  mining  laws,  and  placed 
it  within  the  general  unlimited  powers  claimed  for  the  Executive, 
it  must  necessarily  follow  in  the  course  to  which  the  operations 
of  the  Central  powers  have  always  been  confined.  It  must  be 
promulgated,  communicated,  obeyed.  The  argument  alone,  on 
which  a  majority  of  the  Board  were  able  to  render  a  decree  of 
confirmation,  rejects  the  idea  of  a  mining  possession.  That  was 
too  palpably  illegal  and  absurd.  The  whole  mining  title  they 
have  rested  upon  the  original  effect  of  the  action  of  the  Junta 
and  the  President,  not  as  confii-ming,  reviewing  or  completing, 
but  as  granting  ;  as  we  have  already  seen. 

It  does  not,  it  is  true,  like  the  grant  of  land,  bear  on  its  face 
a  direction  to  the  Governor,  but  clearly  that  must  be  understood 
as  accidentally  omitted,  or  as  implied,  or  we  must  invent  a  new 
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way  for  the  Government  at  Mexico  to  make  valid  dispositions  in 
California. 

These  grants  at  Mexico,  in  view  of  the  political  relations  snb- 
siating  between  the  Central  Government  and  the  Departments, 
can  by  no  effort  be  conetrued  into  more  than  a  permission  to 
demand  of  the  Governor  the  recognition  of  a  right.  As  to  the 
land,  we  can  readily  understand  how  the  recognition  was  to  be 
given,  viz :  by  making  a  grant,  as  he  was  commanded  to  do. 
How  the  claimant  would  have  had  the  recognition  of  his  mining 
grant  expressed,  or  whether  he  would  not  have  been  satisfied 
with  a  formal  grant  of  the  land,  completed  by  a  juridical  posses- 
sion, and  have  said  nothing  about  tlie  mining  grant  at  all,  it  is, 
of  course,  not  within  my  power  to  conjecture.  But  that  from  the 
recognition,  in  whatever  form  it  might  be  given,  actively  or 
tacitly,  the  existence  of  his  right  would  begin,  not  from  the  com- 
mand but  from  the  compliance  with  it,  iseertain. 

The  relations  of  the  Government  of  the  Territory  of  the 
Califomias,  to  the  Central  Government  at  the  City  of  Mexico, 
were  very  much  discussed  here  in  Upper  California,  in  the  year 
1834,  during  the  last  days  of  the  Constitution  of  1824. 

The  parties  to  the  discussion  were  Governor  Figneroa,  whose 
superior  character  as  a  man  and  as  an  ofBcial  are  well  known  to 
this  Court,  aided  by  the  Territorial  Deputation  on  the  one  side, 
and  a  certain  D,  Jose  Maria  Hijar  on  the  other.  The  occasion 
was  the  arrival  of  a  large  colony  under  the  charge  of  Hijar,  as 
Director  of  Colonization,  appointed  by  the  Central  Government, 
under  the  authority  of  an  Act  of  Congress  ;  and  the  subject  of 
immediate  controversy,  the  extent  of  his  powers  under  the 
instructions  which  had  been  given  him  by  the  Central  Govern- 
ment.    The  first  of  these  instructions  was  in  these  words : 

"  He  will  begin  by  taking  possession  of  the  property  belong- 
ing to  the  Missions  of  both  Californias,  and  the  Military  Com- 
mandant, on  his  responsibility  will,  whenever  required,  render 
the  assistance  necessary  for  said  po^ession." 

When  the  instructions  were  given,  Hijar  held  the  appointment 

of  Political  Chief,  bnt  before  his  arrival  it  had  been  taken  from 

him  and  restored,  to  Figueroa,  who  had  previously  resigned  it. 

Hijar  now,  as  Director  of  Colonization,  and  with  some  three 
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hundred  colonists  on  his  bands,  wished  to  execute  his  instruc- 
tions, and  "  begin  by  taking  possession  of  the  property  belonging 
to  the  Missions."  This,  Figiteroa  and  the  Deputation  strenu- 
ously opposed,  urging  that  the  Missions  were  tlie  private  pro- 
perty of  the  Christian  Indians,  and  maintaining  that  position 
with  an  ability  and  knowledge  of  the  laws  equal  to  their  zeal. 
Hijar,  who  appears  to  have  been  a  man  of  education  and  high 
political  standing,  and  was  unquestionably  one  of  great  firmness, 
contended  that  he  had  no  need  of  the  permission  of  the  Political 
Chief,  whose  only  duty  in  the  premises  was  to  obey  the  orders  of 
his  luperiors.  He  says  :  "As  to  what  relates  to  me  I  have 
nothing  to  say,  since  I  am  resolved  to  obey  no  instructions  but 
those  which  were  given  me  by  the  Supreme  General  Govern- 
ment, as  they  are  the  only  legitimate  ones  to  the  present  time. 
I  would  make  myself  contemptible  before  men,  and  be  an 
unworthy  son  of  Jalisco,  if  I  should  be  so  weak  as  to  lower 
myself  to  recognize  the  orders  of  an  erratic  authority,  which, 
going  out  of  the  orbit  of  its  own  functions,  seeks  to  usurp  those 
committed  to  the  high  powers  of  the  Union."  And  he  demanded 
that  his  instructions,  which  had  been  withheld  from  him  because 
they  were  addressed  to  the  Political  Chief,  and  he  had  ceased  to 
hold  that  ofBce,  should  be  returned  to  him.  Figueroa  replied  by 
quoting  from  the  law  of  the  Cortes  of  the  23d  of  June,  (the 
same  which  I  have  cited  above,)  the  first  Article,  confiding  the 
political  government  of  each  province  to  the  Political  Chief ; 
and  the  seventeenth,  making  it  his  duty  to  circulate,  throughout 
the'  province,  all  the  laws  and  decrees  promulgated  by  the 
Governmeat,  and  then  asks ; 

"  This  being  so,  how  shall  the  Territorial  Government  execute 
the  orders  of  the  Supreme  Government,  without  having  know- 
ledge and  evidence  of  them?  Or  shall  Seiior  Hijar,  by  himself 
and  before  himself,  execute  them  independently  of  the  Political 
Chief?" 

In  the  end,  he  gave  back  the  insCmctions  to  Senor  Hijar,  but 
never  allowed  him  to  take  possession  of  the  Missions.  On  the 
contrary,  he  took  advantage  of  a  disturbance  attempted  at  Los 
Angeles  by  some  of  the  followers  of  the  Director  of  Colonization, 
and  shipped  that  functionary  out  of  the  country.  (See  Figueroa 's 
manifesto,  of  which  a  translation  has  been  published  in  this  city.) 

Hc-o.ibAi00^ie 


The  propositions  wliich  Figucroa  maintained  were,  tliat  the 
Central  Government  could  not  act  on  persons  and  things 
directly  It  ly  ly  the  intervention  of  thePolitiial  CI  ef 
tiiat  its  w  11  n  ubt  1  e  known  before  it  could  be  execut  d  and 
tbat  wl  n  a  1  w  0  pecial  decree  was  uoconstitution  1  u  just 
or  injur  th      liaion  of  the  Political  Chief,  it  wa.       1  s 

power  t  fu  to  put  it  into  operation.  This  view  was  bus 
tained  by  the  co-ordinate  branch  of  the  Territorial  Go  m  nt 
and  not  reversed  at  Mexico.  The  decree  which  he  tus  d  to 
execute  never  became  law  in  the  Califomias. 

The  United  States  vs.  Miranda,  16  Peters,  p.  159,  was  a  case 
■where  a  grant  was  held  void  for  want  of  definite  boundaries. 
Gov.  White,  of  Florida,  had  made  the  grant  in  absolute  terms, 
but  with  only  the  general  designation  of  a  very  large  tract  of 
country.  The  Court  said  that  under  such  circumstances  the 
grantee  had  neither  a  seizin  in  fact  nor  a  seizin  in  law,  and  then 
passed  to  the  consideration  of  what  his  rights  were,  under 
Spain- — "  Whether,  in  the  situation  in  which  the  grantee  stood, 
he  had  more  than  a  permission  to  ask  for  the  means  of  having 
the  lands  identified,  that  he  might  have  a  right  of  possession." 
And  the  conclusion  was,  that  the  grant  amounted  to  no  more 
than  such  a  permission.  The  thing  which  remained  to  be  asked 
for  in  that  case,  was  an  order  of  survey  addressed  to  the  Sur- 
veyor, who  was  a  mere  ministerial  officer,  invested  with  none  of 
the  discretion  of  political  government.  In  the  present  case,  all 
that  is  given,  is  the  right  to  demand,  not  a  mere  survey,  but  the 
grant  itself,  from  the  officer  in  whom  ail  the  discretion  of 
government  was  lodged,  and  from  whom  alone,  of  necessity, 
every  grant  proceeded. 

Lecompte  vs.  The  United  Slates,  11  Howard,  pp.  125-6. — In  this 
case  Jose  Maria  Guadiana,  Lieut.  Gov.  of  Louisiana,  made 
a  grant  of  two  leagues,  embracing  a  small  prairie,  and  directed 
the  petition  to  be  handed  to  the  Procurador  Comun,  in  order 
that  he  might  place  the  petitioner  in  possession,  if,  in  so  doing, 
third  parties  should  not  be  prejudiced.  The  petitioner  got  into 
possession  withoot  the  aid  of  the  Procurador.  The  Court  said 
this  was — 

"  By  no  means  immaterial,  inasmuch  as  if  permitted  (it)  would 
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in  effect  dispense  with  all  compliance  with  the  express  orders  of 
the  granting  power,  and  the  terms  it  had  annexed  to  its  bounty  ; 
would  dispense  with  what  has  ever  been  deemed  indispensable — 
some  act  or  recognition,  showing  the  separation  of  the  subject 
granted  from  the  Royal  Domain."  And  that,  so  far  from  being 
an  unconditional  grant  of  anything,  the  superior  revising 
authority  was  expressly  reserved,  and  the  rights  of  the  Crown 
and  individuals  both,  protected  in  the  action  which  was  to  be 
taken  by  the  Procurador.  The  Procurador  Comun  was  a  minis- 
terial officer  with  a  limited  discretion,  to  look  into  the  circum- 
stances of  the  petitioner,  and  inquire  whether  the  rights  of 
private  property  wore  invaded.  The  Governor  of  California 
had  all  this  discretion  by  virtue  of  his  ofSce,  and  besides  was, 
in  regard  to  all  individuals,  the  real  granting  power,  whatever 
might  be  his  obligations  to  his  own  superior. 

Doe  et  ak.  vs.  Brydm,  16  Howard,  pp.  636-7,  657— brought  up 
the  very  famous  grant  to  the  Duke  of  Aragon. 

The  King  of  Spain,  by  his  order  of  Bee.  17,  1871,  had  declared 
that  the  petition  of  the  Duke  was  granted  without  qualification ; 
but  Mr.  Adams,  in  negotiating  the  Treaty  by  which  Florida  was 
ceded,  and  the  District  Court  before  whom  this  case,  of  Doe  vs. 
Bryden,  was  tried,  held,  notwithstanding,  that  the  grant  was  not 
made  by  that  order  of  the  King,  but  by  a  Cedala  of  the  6th  of 
February,  1818,  transmitted  through  the  Council  of  Indies, 
received  and  acted  upon  by  the  Governor  of  Florida.  The 
Supreme  Court  of  the  United  States  did  not  pass  upon  the  ques- 
tion; because  the  grant  being  annulled  by  name  in  the  Treaty,  it 
was  immaterial  to  inquire  into  the  true  date  of  its  beginning. 

Castillero  had  then,  in  effect,  but  an  order  from  Paredes  upon 
Pio  Pico,  to  recognize  and  maintain  him  in  his  claim  of  right ; 
or,  in  other  words,  a  mere  order,  in  whatever  doeumente  expressed, 
to  make  him  a  grant  of  the  land  and  of  the  mine.  Of  the  mine 
also,  because,  I  repeat,  the  exigences  of  this  ease  having  with- 
drawn the  mine  from  the  operation  of  the  special  Mining  Laws 
and  tribunals,  and  treated  it  as  part  of  the  National  property, 
it  could  be  reached  only  through  that  officer  who  exercised 
vicariously,  in  California,  all  the  powers  of  the  National  Gov- 
ernment. 
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He  had  to  guai-d  the  rights  of  Government  and  of  individuals, 
and  malie  manifest  tlie  grantor's  will,  and  it  is  futile  to  pretend 
that  before  the  wishes  of  his  superior  had  in  any  manner  been 
brought  to  the  Governor's  knowledge,  this  claimant  had  acquired 
either  the  seizin  in  fact,  or  seizin  in  law,  which  imposes  on  the 
United  States  the  obligation  to  make  a  title,  (Miranda's  case,)  or 
that  there  yet  existed  at  aO,  grantor,  grant,  or  grantee. 

Before  any  knowledge  of  what  had  been  done  in  Mexico  could 
have  reached  California,  Pico,  in  the  usual  course  of  business, 
might  have  disposed  of  the  land.  He  might  have  made  a  grant 
and  given  possession,  and  the  grantee  expended  money.  A 
denouncement,  with  every  condition  of  the  law  strictly  complied 
with,  might  have  been  made,  if  the  claimant  is  right  in  his  sup- 
position that  a  proper  mining  tribunal  could  have  been  found  in 
California,  and  some  new  miner  might  have  been  engaged  in 
extracting  the  treasures  of  New  Almaden.  Such  titles,  made  in 
pursuance  of  law  by  the  authorities  constituted  by  law,  would 
beyond  question  have  been  valid,  notwithstanding  any  orders  m 
his  own  favor,  of  which  this  claimant  might  have  been  the  bearer. 
To  any  demand  of  his,  the  owner  in  possession  would  have 
answered  that  it  was  public  property  when  granted  to  him.  The 
United  States  now  answer  that  it  was  public  property  when 
they  acquired  it  by  conquest,  which  is  a  perfect  title  of  at  least 
as  high  a  grade  as  any  form  of  grant. 

The  case  of  The  Mary  and  Susan,  1  Wheaton,  p.  58,  will  illus- 
trate very  distinctly  the  peculiar  mode  of  government  which 
always  prevailed  in  California.  The  President  of  the  United 
States,  in  his  instructions  of  the  28th  of  August,  1812,  prohib- 
ited the  capture  of  vessels  coming  from  Great  Britain,  in  conse- 
quence of  the  supposed  repeal  of  the  British  Orders  in  Council. 
A  privateer,  cruising  under  a  general  commission,  captured  one 
of  these  vessels,  not  having  any  knowledge  of  the  instructions. 
The  question  was  the  validity  of  the  prize. 

The  Court,  by  Johnson,  J.,  said  i  "  Instruction  ex-vi  termim  ia 
individual.  Instruction  to  A,  independent  of  legal  privity  or 
identification,  is  not  instruction  to  B.  Not  so  with  laws  ;  their 
power  floats  on  the  atmosphere  we  breathe.  Necessity,  or  con- 
vention, or  power,  has  given  them  a  legal  ubiquity  co-extensive 
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witli  the  legislative  power  of  the  Government  whicli  enacte 
them.  Notice  here  is  altogether  unnecessary,  unless  made  so  by 
the  law  itself.  It  is  the  sic  volo,  sicjvieo  of  sovereign  power,  of 
whicli  every  individual,  subject  to  its  jurisdiction,  is  presumed  to 
have  notice,  though  time  and  distance  stamp  absurdity  on  the 
supposition.  Unquestionably  the  same  operation  might,  by  law, 
have  been  given  to  instructions  emanating  from  the  President ; 
but  this  has  not  been  done  ;  on  the  contrary,  the  clause  which 
itself  vests  the  power  in  the  Executive,  holds  out  the  idea  of  the 
necessity  of  notice." 

The  prize  was  condemned. 

Upon  the  distinction  which  the  Courts  have  made,  turns  the 
point  now  under  consideration.  Prom  tlie  earliest  time  of  tiie 
Spanish  Monarchy,  the  will  of  the  Sovereign  reached  the  prov- 
inces in  the  shape  of  instructions  to  the  Governor,  and  only  from 
the  date  of  his  obedience,  there  becarao  law.  And  in  this,  in 
regard  to  the  CaKfornias,  Mexico  made  no  change. 

The  arbitrary  sic  volo,  sicjvbeo  presumption  of  notice  to  every 
individual,  though  time  and  distance  stamped  absurdity  on  the 
supposition,  never  prevailed  here. 

Notice  of  the  Superior  Will,  to  the  person  who  here  repre- 
sented the  Government,  and  his  compliance,  must  both  have 
preceded,  before  it  could  affect  the  rights  of  persons,  or  the 
condition  of  things.  There  was  never  any  other  form  of  Gov- 
ernment ;  it  was  precisely  that  of  the  Cruiser,  in  regard  to  the 
instructions  of  the  President.  To  give  to  Decrees,  on  any  sub- 
ject,'an  immediate  and  independent  operation,  requires  us  to 
imagine  and  adopt  a  system  altogether  new. 

In  this  case,  the  instructions  to  the  Governor  of  this  Depart- 
ment, to  wit :  the  Decrees  on  which  the  claimant  relies,  were 
never  promulgated  by  Bando  or  advertisement.  They  never 
issued  from  the  City  of  Mexico.  They  certainly  never  reached 
Los  Angeles,  nor  is  it  so  pretended.  The  conquest  closed  the 
frontier  forever,  and  erected  there  a  barrier,  before  which  every 
courier  must  cheek  his  rein.  The  day  after  the  sovereignty  of 
this  country  passed  out  of  Mexico,  there  might  have  been  with 
this  claimant  a  cloud  of  couriers,  each  bearing  a  law  or  decree, 
or  grant,  or  some  other  Sovereign  Disposition  of  the  Central 
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Government  of  Mexico,  all  detained  on  the  further  side  of  tliis 
barrier,  which  tboy  could  never  cross.  They  would  have  been 
too  late. 


Both  grants  are  invalid,  because  they  were  made  flagrante 
beUo,  when  the  conquest  af  California  had  been  set  on  foot,  with 
an  adequate  force,  and  actnal  occupation  was  imminent  and 
inevitable.  Immediately  upon  the  commencement  of  the  war  by 
the  act  of  Mexico,  the  political  department  of  the  Government 
of  the  United  States  made  the  conquest  of  California  one  of  the 
objects  of  the  war. 

The  motive  of  the  war,  on  the  part  of  the  United  States,  was 
not  conquest  or  agression,  but  the  necessity  of  repelling-  an 
attack,  and  Tindicating,  by  arms,  the  rights  of  this  Government 
and  our  citizens.  Mexico,  impoverished  and  distracted  by  civil 
dissensions,  eould  afford  no  indemnity  to  our  citizens,  nor  re- 
imburse the  expenses  of  our  Government,  but  with  her  territory. 
She  had  no  fund  but  land.  The  President,  as  Commander-in- 
Chief  of  the  Army  and  Navy,  had  the  conduct  of  the  war, 
and,  as  he  had  authority  to  do,  directed  the  naval  and  military 
forces  to  conquer  and  subdue  California.  Congress  gave  Mm  its 
support,  and  voted  him  men  and  money.  His  orders  were 
immediately  carried  into  effect.  California  was  conquered  and 
subdued,  and  firmly  held.  Afterwards,  the  President  and  the 
Senate,  as  the  Treaty-mating  power,  cut  off  aU  further  preten- 
sions on  the  part  of  Mexico,  to  reconquer  it,  and  it  remained 
within  our  extended  boundaries.  In  this  manner,  the  United 
States  determined  the  future  condition  of  the  conquered  territory, 
and  deSnitely  expressed  an  election  by  one  of  the  modes  which 
suffices  for  that  expression,  to  extend  over  it,  as  a  part  of  our 
country,  our  laws  and  institutions.  It  would  be  useless  to  con- 
sider in  what  other  mode  the  same  election  might  have  been 
expressed,  in  the  event  that  there  had  been  no  Treaty  ;  but,  that 
in  some  mode  the  same  result  would  have  been  reached,  cannot 
be  doubted.  For  the  genius  and  character  of  our  institutions, 
though  peaceful,  arc  not  unjust  to  ourselves,  and  our  Govern- 
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nient,  though  always  respecting  the  rights  of  others,  will  none 
the  less  exact  indemnity  and  security  for  itself  and  its  citizens. 

What  was  done  by  the  Executive,  the  Legislature,  and  the 
Treaty-making  power,  all  constitute  one  act  of  the  political 
department  of  the  Government.  The  act  is  begun  by  tlie 
Executive.  Orders  had  been  given  in  anticipation  of  hostilities. 
The  object,  which  waa  to  furnish  indemnity,  had  beeu  clearly 
designated,  and  was  already  sought  by  other  means.  For  the 
right  to  indemnity  preceded  the  war,  and  the  alternative  of  force 
was  contemplated.  With  a  full  knowledge  of  what  was  sought, 
Congress  furnished  the  means  of  obtaining  it,  with  whatever  else 
might  be  found  necessary,  and  at  the  end,  the  President  and 
Senate  confirmed  all  that  had  been  done  from  the  beginning.  I 
refer  to  the  following  documents  : — 

Mr.  Bancroft,  Secretary  of  Navy,  to  Commodore  Sloat,  Jone 
24,  1845.     Ex.  Docs.,  No.  60,  vol.  7,  p.  231. 

Mr.  Buchanan,  Secretary  of  State,  to  Mr.  John  Slidell,  No- 
vember 10,  1845.    Senate  Docs.,  No.  52,  vol.  7,  p.  71. 
President's  Annual  Message,  December,  1845. 
President's  Special  (War)  Message,  May  11,  184R. 
Aet  of    Congress,   recognizing   the   existence  of  war,   May 
13,  1846. 

Mr.  Marcy,  Secretary  of  War,  to  General  Kearny,  June  3, 
1846.     Ex.  Docs.,  No.  60,  vol.  7,  p.  153. 

With  this  letter  he  sends  copies  of  a  Proclamation  prepared 
for  General  Taylor. 

General  Winfleld  Scott,  to  General  Kearny,  Nov.  3,  1846. 
Ex.  Docs.,  No.  60,  vol.  7,  p.  163. 

Proclamation  to  the  people  of  Mexico,  the  same  referred  to  in 
Mr.  Marcy's  letter,  of  June  3d,  (above.)  Ex.  Docs.,  No.  60, 
vol.  7,  p.  166. 

Mr.  Marcy,  Secretary  of  War,  to  General  Kearny,  June  5, 
1846.  In  this  he  instructs  him  not  to  make  use  of  the  Procla- 
mation sent  with  his  letter  of  June  3d,  1846,  and  which  had 
been  prepared  for  General  Taylor,  because  it  was  inapplicable  to 
New  Mexico  and  California. 
The  difference  was  this ; 
California  and  New  Mexico  were  promised  (letter  of  June 
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5th,  above,)  a  free  government,  "  similar  to  that  which  exists  in 
our  Territories."  In  the  Proclamation  to  be  used  by  General 
Taylor,  they  were  promised  "  any  form  of  free  government  they 
may  choose  to  select  for  themselves." 

Genera!  Kearny's  Proclamation  to  the  inhabitants  of  New 
Mexico,  Augost  22d,  1846.    Ex,  Docs.,  No.  6,  vol.  7,  p.  170. 

Organic  Law  for  the  Territory  of  New  Mexico,  established 
and  decreed  by  General  Kearny,  Sept.  22d,  1846.  Ex.  Does., 
No.  60.  vol.  7,  pp.  177,  230,  with  which  see  President's  Mes- 
sage, ib.,  p- 150. 

Mr,  Bancroft,  Secretary  of  the  Navy,  to  Com,  Sloat,  June 
24th,  1845,  May  13th,  1846,  May  15th,  1846,  June  8th,  1846, 
July  12th,  1846.  Mr.  Bancroft  to  Com.  Biddle,  August  13th, 
1846.  Ex,  Docs.,  No.  60,  vol.  7,  pp.  2ai,  233,  235,  237, 
238,  239, 

Mr.  Bancroft  to  Com,  Sloat,  August  13th,  1846,  First  Session 
30th  Congress,  Senate  Docs.,  Eeports  of  Committees,  No.  75,  p. 
71,  (a  letter  of  censure,  returned  Nov.  12, 1846,  by  order  of 
Department,) 

Mr.  Mason,  Secretary  of  Navy,  to  Com.  Stockton,  Nov.  5, 
1846,    Ex.  Doca.,  No.  60,  vol.  7,  p.  247. 

Mr.  Bancroft  to  Com.  Shnbrick,  August  IT,  1847.  Ex,  Does., 
No.  60,  vol,  7,  p.  249. 

Proclamation  of  Com.  Sloat  and  General  Orders  on  landing 
at  Monterey,  July  7,  1846.     Ex,  Docs.,  No.  60,  vol,  7,  p.  262. 

Com.  Stockton  to  Mr.  Bancroft,  Secretary  of  Navy,  Los 
Angeles,  Angust  28tli,  1846.     Ex.  Docs.,  No.  60,  vol.  7,  p.  265. 

Two  Proclamations  of  Com.  Stockton  to  the  people  of  Cali- 
fornia, and  form  of  Government  for  the  Territory  of  California, 
Ang.  nth  and  22d,  1846,  Ex.  Docs.,  No.  60,  vol.  7,  pp.  266, 
270. 

President's  Annual  Message,  1846. 

President's  Annual  Message,  1847. 

Mr,  Buchanan  to  Mr.  Trist,  (letter  of  instructions,)  and  accom- 
panying project  of  Treaty,  April  5,  1847.  Senate  Docs.,  No,  52, 
vol.  7,  pp,  81,  89. 

The  same  to  the  same,  Oct,  6,  1847.     Senate  Docs.,  No.  52, 
vol,  7,  p.  91,  and  their  correspondence  generally. 
14* 
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Mr.  N.  P.  Trist,  American  Commissioner,  to  the  Mexican  Com- 
missioners, Sept.  T,  1847.  Senate  Doea.,  No.  52,  vol.  7,  pp.  214, 
222. 

Treaty  of  Guadalupe  Hidalgo. 

My  proposition  is,  therefore,  not  tiiat  the  Commander-in-Chief 
alone,  or  together  with  Congress,  or  that  the  Treaty-making 
power  alone,  made  the  acquisition  of  California  an  object  to  be 
secured  by  the  prosecution  of  the  war,  but  each  in  its  proper 
part,  and  aU  together.  The  act  which  accomplished  the  result 
was  a  continuing  one,  and  takes  its  date  from  its  beginning,  and 
not  from  its  consummation — from  the  first  hostile  movement,  and 
not  from  the  Treaty.  The  result  was  in  no  sense  fortuitous,  but 
long  and  wisely  premeditated,  and  the  acts  of  Mexico,  which 
caused  war  to  exist,  before  its  existence  was  recognized  by  Con- 
gress, on  the  13th  of  May,  1846,  but  put  fire  to  a  train  already 
laid. 

I  can  see  nothing  in  this  plain  view  of  unquestionable  facts, 
inconsistent  with  our  form  of  Government,  our  fair  character  as 
a  Nation,  or  in  opposition  to  the  views  of  the  Chief  Justice,  in 
the  case  of  Fleming  and  Page,  cited  by  Judge  Hoffman,  in  Palmer 
vs.  The  United  States. 

The  cause  of  the  war  was  not  aggression  but  defense.  The 
object  of  the  war  was  indemnity  and  security,  and  conquest  as 
the  means  of  obtaining  that  justice.  The  distinction  is  very  plain 
between  the  cause  in  the  sense  of  the  motive  which  induced  the 
warj  and  the  object  understood  aa  a  means  of  making  the  war 
effectual.  It  is  one  thing  to  be  lured  into  war  by  a  lust  for  con- 
quest, and  another  to  be  driven  into  war  by  injustice,  and  com- 
pelled, as  the  only  means  of  redress,  to  resort  to  conquest ;  which 
was  the  case  of  the  United  States  in  the  war  with  Mexico. 
Whether  then  that  war  shall  be  said  to  have  been  waged  for 
indemnity  and  security,  or  for  conquest,  is  wholly  immaterial  ; 
there  is  no  room  for  choice  between  these  names  for  the  same 
thing. 

In  this  sense  the  declaration  of  the  Executive  by  its  head  and 
its  subordinate  officers,  the  legislation  of  Congress,  and  the  unin- 
terrupted course  of  events  up  to  a  final  Treaty,  concur  to  make 
it  entirely  clear  that  the  whole  political  department  of  tlic  Gov- 
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ci-nment  of  the  United  States  did  intend  the  conquest  of  Califor- 
nia from  the  very  beginning  of  the  war,  and  with  fleets  and 
armies,  and  at  the  cost  of  much  treasure  and  some  blood,  did 
validly,  effectively,  and  without  any  departure  or  delay,  prose- 
cute this  purpose  until  it  was  accomplished. 

The  Supreme  Court  has  said,  "  War  is  a  suit  prosecuted  by 
the  sword."     {Harcmirt  vs.  GuiUard,  12  Wheaton,  p.  528.) 

The  conquest  of  California  was  put  in  issue  in  the  war.  It 
was  one  of  the  things  fought  for. 

The  Judiciary  follows  the  political  department  on  political 
questions,  of  which  war  and  its  incidents  are  the  chief. 

The  grants  in  this  case  ai'e  of  a  part  of  the  subject  matter  in 
controversy,  were  made  after  tlie  contest  was  begun,  and  not  to 
a  neutral,  but  to  an  enemy,  and  one  who  has  never  since  become 


The  thing  granted  was  part  of  the  securi^  and  fund  for  the 
payment  of  our  demands.  Onr  Government  had  in  the  most 
solemn  and  notorious  manner  declared  our  right  to  the  fund,  to 
wit :  by  war,  and  had  begun  those  steps  which  were  necessiry 
and  sufficient  to  take  it  and  apply  it  in  satisfaction  of  our 
demands,  without  the  possibility  of  a  Mlure,  At  that  moment, 
when  it  must  be  held  that  all  the  world  saw  and  knew  what  was 
being  done,  it  is  contended  that  the  enemy  debtor  could  evade 
the  action  of  our  Government  by  shifting  the  fund  not  to  a  neu- 
tral but  to  a  subject — another  enemy— from  his  right  hand  to  Ma 
left.  The  fund  was  in  the  act  of  passing  out  of  his  grasp.  How 
inevitably,  advert  to  the  condition  of  the  country. 

Note  the  language  of  Mr,  Buchanan,  in  his  instructions  to  Mr. 
Slidell,  of  the  10th  of  November,  1845  : 

"  The  government  of  California  is  now  but  nominally  depend- 
ent upon  Mexico,  and  it  is  more  than  doubtful  whether  her 
authority  will  ever  be  reinstated." 

I  cannot  realize  that  state  of  mind  which  can  comprehend  how, 
under  these  circumstances,  the  United  States,  in  a  just  and  neces- 
sary war,  moving  with  an  overwhelming  force  to  dispossess 
Mexico  of  this  possession  which  from  its  own  mere  weight  was 
ready  to  fail  from  her  hand,  shall  yet  be  under  an  obligation  to 
recognize  and  make  valid  those  acts  of  Mexico  which  tend 
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directly   to   defeat   our   efforts   and   render   our   expenditures 
fruitless. 

The  case  of  a  belligerent  granting  itself  away,  to  escape 
responsibility,  though  improbable  perhaps  in  fact,  is  not  extrava- 
gant in  principle,  because  if  an  enemy  can  in  such  manner  defeat 
any  one  of  our  rights  embraced  in  conquest,  can  diminish  the 
value  of  the  fund  which  is  our  security,  one  dollar— can  put  one 
acre  of  land  beyond  our  reacli— the  whole  question  must  be  sur- 
rendered. Wc  have  the  same  right  precisely  to  every  part  that 
we  have  to  the  whole. 

In  the  case  of  Pdmtr  vs.  Th&  United  States,  Judge  Hoffman 
said  that  this  extreme  case,  which  he  called  "  voluntary  suicide," 
would  raise  a  political  question  between  the  other  belligerent 
and  the  new  Sovereign.  Undoubtedly  it  would.  That  case, 
because  of  the  parties,  would  be  beyond  the  reach  of  Courts. 
But  in  this  case,  the  parties  are  before  the  Court,  and  the  rule 
of  the  decision  must  be  taken  from  the  measure  of  our  rights  if 
the  same  question  had  come  up  in  a  political  form.  It  is  neces- 
sary for  the  Court  to  inquire  what  would  have  been  our  rights 
in  that  case.  They  are  to  be  found  in  the  law,  like  all  other 
rights.  The  Court  must  presume  that  in  a  political  ca^e  the 
political  power  would  enforce  those  rights  ;  and  in  this  judicial 
case  the  Court  must  do  the  same,  and  cannot  avoid  a  decision. 

In  the  war  with  Mexico,  Great  Britain  was  a  neutral.  Sup- 
pose the  Collingwood  had  beat  the  Savannah  in  the  race  from 
Mazatlan  to  Monterey,  and  Commodore  Sloat,  when  he  entered 
that  harbor,  had  found  the  British  flag  flying  upon  the  shore,  and 
had  been  informed  that  on  the  20th  of  May,  1846,  a  month  after 
hostilities  had  begun  on  the  Rio  Grande,  Mexico  had  deeded  this 
exposed  Department  away  to  the  British  Queen.  "Would  our 
Government  have  been  under  any  obligation  known  to  laws  to 
recognize  that  title  ? 

If  Mexico  could  not  on  the  very  eve  of  conquest  have  validly 
granted  this  whole  territory  to  a  neutral,  could  she  grant  a  part 
of  it  to  Andrea  Castillero,  an  enemy  ? 

If,  when  Sebastopol  was  taken,  an  unarmed  llussian  subject 
had  come  forward,  and  submitting  himself  to  the  conquerors, 
claimed  the  property  in  the  public  storehouses  by  virtue  of  a  bill 
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of  sale,  dated  after  the  armies  were  in  march  for  that  place, 
■would  that  title  have  availed  him  ?  If  so,  it  would  be  great 
weakness  to  allow  an  enemy  at  any  time  to  gain  a  pecuniary 
profit  by  his  success  ;  and  yet,  the  taking  of  Sebastopol  was,  on 
the  morning  of  the  assault,  more  doubtful  than  the  conquest  of 
California  was  from  the  beginning ;  and  the  intention  of  the 
Allies  to  take  that  city  wari  only  made  known  by  the  like  visible 
and  notorious  movements  of  war,  which  evidenced  the  intentions 
of  the  United  States  to  conquer  California. 

The  cases  supposed,  are,  to  my  mind,  no  stronger  than  the  case 
before  the  Court.  To  hold  that,  in  any  one  of  them,  rights  could 
be  acquired  which  would  baffle  a  successful  belligerent,  can,  it 
soems  to  me,  arise  only  from  a  radical  misconception  of  the 
nature  of  war. 

In  the  case  of  The  Rapid,  8  Cranch,  -p.  160,  in  describing  the 
state  of  war,  Mr.  Justice  Johnson  used  the  following  language : 
"  But  a  new  state  of  things  has  occurred  ;  a  new  character  has 
been  assumed  by  this  nation,  which  involves  it  in  new  relations, 
and  confers  on  it  new  rights  ;  which  imposes  a  new  class  of  obli- 
gations on  our  citizens,  and  subjects  them  to  new  penalties." 

"  The  nature  and  consequences  of  a  state  of  war  must  direct 
us  to  the  conclusions  which  we  are  to  form  on  this  case." 

"  On  this  point,  there  is  really  no  difference  of  opinion  among 
jurists ;  there  can  be  none  among  those  who  will  distinguish 
between  what  it  is  in  itself,  and  what  it  ought  to  be  under  the 
influence  of  a  benign  morality,  and  the  modern  practice  of  civil- 
ized nations." 

"  In  the  state  of  war,  nation  is  known  to  nation  only  by  their 
armed  exterior ;  each  threatening  the  other  with  conquest  or 
annihilation.  The  individuals  who  compose  the  belligerent 
States,  exist  as  to  each  other  in  a  state  of  utter  seclusion.  If 
they  meet,  it  is  only  to  combat:" 

"  War  strips  man  of  his  social  nature  ;  it  demands  of  him  the 
suppression  of  those  sympathies  which  claim  man  for  a  brother  ; 
and  accustoms  the  ear  of  humanity  to  hear  with  indifference, 
perhaps  exultation,  that  thousands  have  been  slain." 

"  These  are  not  the  gloomy  reveries  of  the  book-man.  From 
the  earliest   time  of  which   historians  have  written,   or  poets 
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iroagiaed,  the  victor  conquered  but  to  slay ;  and  slew  but  to 
triumph  over  the  body  of  the  vanquished.  Eveo  when  philos- 
ophy had  done  all  that  philosophy  could  do  to  soften  the  nature 
of  man,  war  continued  the  gladiatorial  combat.  The  vanquished 
bled,  wherever  caprice  pronounced  her  fiat.  To  the  benign  in- 
fluence of  the  Christian  religion  it  remained  to  shed  a  few  faint 
rays  upon  the  gloom  of  war ;  a  feeble  light  but  barely  sufiicient 
to  disclose  its  horrors.  Hence,  many  rules  have  been  introduced 
into  modem  warfare,  at  which  humanity  must  rejoice,  but  which 
owe  their  existence  altogether  to  mutual  concession,  and  consti- 
tute 80  many  relinquishments  of  the  rights  of  war." 

War,  then,  is  cot  a  mere  partial  disturbance  of  the  ordinary 
condition  of  things,  to  be  regarded  but  as  a  ripple  on  the  current 
of  the  times.  It  is  a  distinct  phase  of  existence,  a  new  life  of 
man,  with  its  relations,  its  duties,  its  rights,  its  laws,  separate, 
and  entirely  peculiar. 

On  this  point,  Mr.  Justice  Johnson  tells  us  that  all  jurists  arc 


.1  quote  from  Bynkershoek,  whom  Justice  Story,  in  Brown 
vs.  The  United  States,  8  Cranch,  p.  110,  calls  the  high^t  authority  ; 
and  altiiough  in  the  same  case  Chief  Justice  Marshall  said  that 
Bynkershoek  maintained  the  right  in  war  to  use  poison,  and 
every  species  of  fraud,  and  to  exercise  unlimited  power  over  the 
person  of  an  enemy,  it  must  with  deference  be  admitted  that  the 
implied  censure  is  not  wholly  deserved.  For  it  is  plain  to  any 
reader  of  the  text,  that  be  expresses  no  approval  of  these  prac- 
tices," and  difi'ers  from  other  writers  mainly  in  distinguishing 
between  justice,  or  strict  law,  and  those  rules  which  have  their 
origin  in  generosity  and  humanity;  ascribing  to  the  latter  the 
ameliorated  usages  of  modern  times,  in  the  same  majiner  as  Mr. 
Justice  Johnson  ascribes  them  to  "  mutual  concession,"  and  calls 
them  "  so  many  voluntary  relinquishments  of  the  rights  of  war." 
In  the  preface  to  his  translation  of  Bynkershoek's  Treatise  of 
the  Law  of  War,  Mr.  Duponceau  says  of  that  work,  that  "it  is 
known  and  admired  wherever  the  Law  of  Nations  is  acknow- 
ledged to  have  a  binding  force.  Its  authority  is  confessed  in 
the  Cabinets  of  Princes,  as  well  as  in  the  halls  of  Courts  of 
Justice ;  to  be  unacquainted  with  it  is  a  disgrace  to  the  lawyer, 
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and  tlie  statesman.  It  ranks  its  author  among  the  great  masters 
of  the  law  of  Nature,  and  of  Nations — with  Grotius,  Puffendorf, 
Wolfins  and  Vattel.  His  range  is  not  indeed  so  extensire  as 
that  of  his  illustrious  colleagues ;  but  he  has  more  profoundly 
investigated,  and  more  copiously  discussed  than  any  of  them,  the 
particular  branch  which  he  assigned  to  himself." 

For  further  notice  of  the  great  reputation  of  this  aathor,  in 
England,  and  on  the  Continent,  see  also  the  aceonnt  of  his  life 
and  writings,  prefixed  to  the  same  translation ;  and  let  it  be 
remembered,  that  those  who  condemn  most  bis  toleration  of  some 
cruel  and  inhnman  practices  in  war,  agree  with  all  others  in 
according  him  the  highest  authority,  as  to  its  fundamental 
principles. 


"We  make  war,  because  we  think  that  our  enemy,  by  the 
injury  that  he  has  done  as,  has  merited  the  destruction  of  him- 
self and  all  his  adher^its.  As  tiiis  is  the  object  of  our  warfare, 
it  is  immaterial  what  means  we  embrace  to  accomplish  it.  A 
Judge  will  not  be  called  unjust,  who  orders  a  convicted  criminal 
to  bo  put  to  death  by  the  sword  of  the  executicaiOT,  though  he  be 
unarmed,  and  bound  with  chains ;  for  if  he  should  unbind  and 
arm  him,  it  would  no  longer  be  the  punishment  for  crime,  but  a 
trial  of  courage  and  good  fortune.  If  you  think  that  you  ought 
only  to  make  use  of  the  same  weapons  against  your  enemy  that 
he  himself  makes  use  of  against  you,  you  must  at  the  same  time 
be  of  opinion  that  his  cause  is  equally  just  with  your  own,  and^ 
therefore,  that  he  is  entitled  to  the  same  advantages.  But,  (hk 
the  contrary,  your  enemy  stands  with  respect  to  you,  in  the  situa^ 
tion  of  a  condemned  culprit,  and  so,  indeed,  you  stand  with 
respeot  to  him,  though  in  the  eyes  of  third  persons,  who  are 
friends  to  both  parties,  your  cause  and  his  are  equally  just,  and 
you  are  both  equally  in  the  right.     ******* 

"  Lastly,  the  definition  (his  definition  of  war)  says,  for  the  sake 
of  asserting  their  rights.  That  is  to  say,  to  defend  or  recover 
what  is  our  own  ;  for  that  is  the  sole  cause  of  war,  though  I  do 
not  mean  to  say  that  is  the  end  or  oS/eri  of  war.  ^  nation  which 
has  injured  another,  is  considered,  with  everything  that  belongs  to  it, 
as  confiscated  to  the  nation  that  has  received  the  injury.      To  carry 
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that  cmjUcatvm  into  effect,  may  certainly  be  the  object  of  the  war, 
if  the  injured  nation  thmks  proper,  nor  is  the  war  to  cease  as  soon 
as  she  has  received  a  reparation  or  equivalent  for  the  injury 
suffered.  The  whole  Commonwealth,  and  all  the  persona  as  well 
as  the  things  contained  within  it,  belong  to  the  Sovereign  with 
whom  we  are  at  war,  and  in  the  same  manner  as  we  may  seize 
upon  the  person  and  all  the  property  of  our  debtor,  so  a  Sov- 
ereign in  war  may  seize  the  whole  of  the  subjects  and  dominion 
of  his  enemy.  It  is  true  that  we  can  recover  no  more  of  a  debtor 
than  what  he  actually  owes  us,  but  in  war  all  social  ties  are 
dissolved  between  States.  We  make  war  to  subdue  the  enemy 
and  all  that  belongs  to  him,  by  occupying  everything  which 
belongs  to  the  Sovereign  of  the  hostile  country,  and  exercising 
dominion  over  all  the  men  and  things  that  are  contained  within 
his  territories,  for  war  is  of  so  general^^a  nature  that  it  knows  no 
bounds."  {Treatise  on  the  Latv  of  War—Duponceau's  translation, 
pp.  2,  3,  4  and  5.) 

Here  we  have  a  very  simple  theory  of  war.  The  nation  which 
offends,  is,  in  the  eyes  of  the,  offended,  a  criminal,  who,  with  all 
his  adherents,  merits  destruction.  War  is  for  the  punishment  of 
the  crime,  and  the  nation  which  makes  it  is  judge,  jury  and  exe- 
cutioner ;  the  enemy  is  a  condemned  culprit.  The  nation  which 
inflicts  the  ir^ury,  is  confiscated,  with  all  that  belongs  to  it,  in 
favor  of  the  nation  injured,  and  war  is  the  means  of  carrying  the 
confiscation  into  effect.  It  is  waged  to  recover  all  that  belonged 
to  our  enemy,  which  by  his  fault  has  now  become  our  own  ;  it  is 
like  the  recovery  of  a  debt,  except  that  it  is  not  limited  to  any 
specific  sum,  but  embraces  everything. 

Judge  Hoffman,  in  Palmer  vs.  The  UnUed  States,  compared  the 
military  occupation  of  an  enemy's  country  to  an  attachm^t  for 
the  security  of  a  debt ;  but  from  Bynkershoek,  the  most  profound 
of  all  the  writers  on  War,  we  see  that  it  would  more  properly  be 
likened  to  judgment,  execution  and  sale,  all  in  one. 

Or,  if  we  are  to  resort  to  analogies,  we  should  look  for  them 
rather  in  the  law  of  attainders  for  treason  or  felony,  in  which 
the  forfeiture  of  lands  has  relation  to  the  time  of  the  offense,  for 
avoiding  all  subsequent  alienations,  and  of  goods  to  the  time  of 
conviction  ;  which  applied  in  this  case,  would  mean  from  the 
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begicniiig  of  the  war,  that  being  the  fact  which  fixes,  for  all  the 
world,  the  date  of  the  offense  and  conviction. 

Judge  Hoffman,  speaking  from  his  conceptions  of  the  state  of 
war,  said : 

"The  rights  derived  from  conquest  are  derived  from  force 
alone.  They  are  recognized  because  there  is  no  one  to  dispute 
them,  not  because  they  are,  in  a  moral  sense,  rightful  and  just. 
The  conquest  of  an  enemy's  coontry,  admitted  to  be  his,  is  not 
therefore  the  assertion  of  an  antecedent  right.  It  is  the  assertion 
of  the  will  and  power  to  wrest  it  from  him." 

Then  all  Grovernments  are  highwaymen.  Forcibly  to  take, 
without  an  antecedent  right,  is  a  very  good  definition  of  rob- 
bery— but  I  do  not  think  that  that  is  the  character  of  the  Gov- 
ernment which  Judge  Hoffman  serves  with  so  much  distinction., 
Again — 

"  Even  when  a  conquest  is  effected  to  obtain  an  indemnity 
justly  due,"  (the  lE(iiguage  would  bear  the  construction  that  such 
wars  are  an  exception,  whereas  it  is  the  general  character  of  all 
our  wars,  without  exception,  and  was  eminently  that  of  the  war 
with  Mexico,)  "  it  is  not  the  assertion  of  any  antecedent  right 
to  the  particular  territory  conquered,  but  only  of  the  general 
right  of  compensation  for  injury. 

"  The  right  of  the  conqueror  is  therefore  derived  from  the  con- 
quest alone.  It  originates  in  the  conquest,  not  in  the  intention 
to  conquer,  though  coupled  with  the  ability  to  effect  his  purpose, 
nor  even  in  the  right  to  conquer  as  a  means  of  obtaining  satis- 
faction for  injury. 

"  It  is  the  fact  of  conquest,  not  the  intention  or  the  power  to 
conquer,  which  clothes  him  with  the  righte  of  a  conqueror." 

But  Bynkershoek,  as  we  have  seen,  says  the  rights  of  the 
conqueror  originate  in  the  injury  which  he  has  received,  whereby 
the  nation  which  has  inflicted  the  injury,  with  everything  that 
belongs  to  it,  is  confiscated  in  his  favor ;  the  conquest  being  only 
the  means  of  carrying  into  effect  this  antecedent  right  derived 
from  the  injury  received,  and  a  process  for  the  recovery  of  that 
which  had  thus  become  his  own.  His  right,  he  puts  upon  the 
ground — not  of  force— but  that  the  enemy,  by  the  injury  that  he 
has  done  him,  has  incurred  the  loss  of  lands  and  goods,  and,  with 
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all  his  adherents,  merited  destrHction.     He  recognizes  the  con- 
queror as  standing,  in  a  moral  sense,  rightfully  and  justly  on  the 
same  level  with  the  Judge  who  orders  the  execution  of  a  con- 
demned criminal. 
The  difference  is  surely  very  wide. 

But  unless  the  Courte  can  scrutinize  the  political  acts,  and 
pass  judgment  on  the  political  conduct  of  their  own  Govern- 
ments, Bynkershoek  must  be  right. 

It  may  be  objected  that  the  principle,  as  laid  down  by  Bynker- 
shoek, goes  to  the  extent  of  denying  the  right  of  an  enemy  to 
dispose  of  anything  after  war  begun.  Undoubtedly  it  does,  as 
between  the  belligerents ;  and  with  the  most  entire  propriety, 
as  they  are  to  each  other  "ex  lex"  by  the  mere  force  of  the 
term — War. 

And  in  the  present  case  it  must  be  borne  in  mind  that  the 
claimant,  a  Captain  in  the  Mexican  army,  was  as  much  an  enemy 
as  his  Government,  and  that  the  Treaty  neither  restored  to  him 
anything  which  the  war  took  from  him,  nor  vested  in  him  any 
right  which  the  war  prevented  from  vesting.  For  to  protect  is 
not  to  create,  and  can  only  operate  on  that  which  exists. 

But  this  is  not  the  proposition  contended  for  in  this  argument, 
which  is  narrowed  down  to  the  case  of  hostile  movements,  with 
a  sufficient  force,  directed  against  a  particular  object,  and  fol- 
lowed up  by  an  immediate  occupation  in  fact.  It  concedes  to 
this  enemy,  claimant  of  land,  the  benefit  of  all  exceptions  allowed 
in  favor  of  neutrals,  purchasers  of  chattels. 

The  Prize  Law  recognizes  that  enemies  may  validly  sell  their 
ships  and  merchandise.  • 

But  a  very  slight  attention  to  adjudicated  cases  will  show  that 
these  sales  of  personal  property  must  be  to  purchasers  who, 
neither  by  allegiance  nor  residence,  are  identified  with  the  ene- 
my's country,  and  a^MJompanied  by  an  actual  transfer  of  dominion 
and  control,  which  is  possession. 

To  this  limited  rule,  one  exception  is  as  well  recognized  as  the 
rule.  It  is,  that  the  thing  sold  shall  not  at  the  time  of  the  sale 
be  in  transitu,  which  I  understand  to  mean,  shall  not  be  involved 
in  the  immediate  peril  of  capture,  which  the  law  considers  as 
attaching  from  the  moment  it  is  embarked  on  a  voyage  at  sea. 
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Tlie  peril  is  the  reason  of  the  law.  By  a  general  rule  the  law 
presumes  the  peril  when  the  property  is  in  trajisitu. 

But  there  are  other  cases  in  which  an  equal  or  greater  peril  is 
established  in  tact,  and  the  conclusion  must  be  the  same.  For 
example,  take  again  the  case  of  Sebastopol.  There  was  a  mo- 
ment when  the  ships  of  Russia  had  taken  shelter  in  that  harbor, 
and  dared  not  leave  it.  The  imraenee  squadrons  of  England 
and  France,  covering  the  Black  Sea  with  their  sails,  were  in 
motion,  directed  against  it,  but  had  not  yet  arrived.  It  will 
hardly  bo  contended  that  the  Russians  might,  in  that  interval, 
have  sold  all  their  ships  and  goods  to  American  neutrals,  who 
could  have  sailed  out  with  them,  and  passed  through  the  allied 
fleet  with  impunity. 

Such  a  case  would  have  constituted  another  exception  fo  the 
right  of  enemies  to  sell  their  personal  property  to  neutrals,  as 
clearly  defined  by  its  peril  as  that  of  property  in  transitu. 

It  would  be  difficult  to  find  in  the  concession  of  an  exemption 
from  capture  in  favor  of  the  sale  of  personal  property,  strictly 
conditioned  as  it  is  upon  a  transfer  of  dominion  and  control  to 
one  who,  neither  by  allegiance  nor  residence,  is  identified  with 
the  country  of  the  enemy,  any  analogy  to  the  case  of  a  sale  or 
grant,  of  a  part  of  the  enemy's  very  soil. 

But  if  enemy  and  neutral  purchasers,  and  lands  and  chattels 
are  to  stand  on  the  same  footing,  in  respect  of  the  privilege  of 
sales,  as  this  argument  admits,  then  they  must  also  come  within 
the  operation  of  the  exception  constituted  of  the  peril  of  capture. 
And  the  proposition  now  is  that,  at  the  date  of  these  grants,  the 
public  property  in  California  was  already  placed  within  the  im- 
mediate peril  of  capture,  and  drawn  into  the  vortex  of  the  war. 
More  so  than  a  ship  and  cargo  in  transitu — than  Russian  mer- 
chantmen, sheltered  under  the  guns  of  Sebastopol. 

The  case  of  The  Johanna  and  Emilia,  29  L.  and  E.  Reps.,  only 
declares  the  general  principle  of  the  rights  of  neutrals  to  purchase 
the  enemy's  personal  property,  and  has  no  reference  to  the  case 
of  immediate  peril  of  capture,  either  from  being  in  traTisilM  or 
from  any  other  cause. 

Judge  Hofftnan  thought  (Palmer  vs.  The  Untied  States,)  that : 
"  It  might  be  demonstrated  that  a  rule,  which  .supposes  all  rights 
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of  a  Sovereign,  with  respect  to  territory  subsequently  conquered, 
to  cease  as  against  the  conqueror,  not  when  war  is  declared,  but 
when  the  war  is  prosecuted  with  the  object  of  conquest,  when 
expeditions  are  fitted  out  for  the  purpose,  and  when  the  con- 
quest is  '  imminent  and  inevitable,'  is  not  susceptible  of  practi- 
cal application  as  a  rule  of  international  law. 

"  That  those  rights  must  continue  until  the  date  of  actual  con- 
quest, or  the  treaty  of  cession,  or  else  must  cease  at  the  declara- 
tion of  war,  and  tliat  an  -  attempt  to  estimate  the  '  imraxnency '  of 
the  conquest  at  any  intermediate  period,  or  to  try  the  validity 
of  the  exercise  of  sovereign  rights,  by  calculating  the  chances 
of  war  at  a  particular  moment,  would  be  impracticable  and 
illusory." 

This  passage  from  his  opinion  presents  again,  as  I  respectfully 
submit,  the  fundamental  error  in  his  conception  of  the  nature  of 
war.     It  leads  him,  necessarily,  to  his  conclusion,  that : 

"  On  the  whole,  we  are  of  opinion  that  the  right  of  Mexico 
to  grant  her  public  domain  in  California,  continued  until  the 
conquest  of  the  country  by  the  United  States." 

But,  on  the  authority  of  Bynkershoeb,  we  say  that,  having 
injured  the  United  States,  and  created  a  state  of  war,  Mexico, 
with  everything  belonging  to  it,  wa«  to  be  considered  ij)so  facto 
confiscated  to  the  United  States. 

This  is  war.  The  exceptions  to  it  are  so  many  concessions  to 
neutrals ;  relate  to  those  things  which  have  their  sUus  at  the 
domicile  of  the  owner,  and  which  must  be  actually  transferred 
to  the  dominion  and  control  of  one  who  must  by  neither  allegi- 
ance nor  residence  be  identified  with  the  country  of  the  enemy. 
And  chiefly— and  all  that  is  now  contended  for— the  things  trans- 
ferred must  not,  at  the  moment  of  transfer,  be  standing  within 
the  immediate  peril  of  falling  into  the  hands  of  the  other 
belligerent. 

The  difficulty  of  estimating  the  "  imminence "  of  the  peril, 
may  have  some  application  to  personal  property  liable  to  cap- 
ture, and  yet  not  in  transitu.  In  that  case  the  Court,  not  being 
aided  by  legal  presumption,  might  have  some  difficulty  in  weigh- 
ing evidence,  but  not  more  than  in  the  ordinary  cases  depending 
on  probabilities. .  But  to  the  mse  of  lands,  it  can  have  no  appli- 
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cation,  as  these  cannot  be  consumed  or  removed,  and  must  abide 
the  result  of  whatever  movements  may  be  directed  against  them, 
however  protracted  such  movements  may  be.  The  case,  as  put 
in  this  argument,  only  requires  the  Court  to  be  satisfied  that 
sufficient  forces  are  in  motion,  specially  directed  against  a  cer- 
tain territory,  and  that,  without  the  least  check  or  delay,  they 
take  it.  These  are  things  of  which  doubts  cannot  be  predi- 
cated. 

The  laws  of  war,  then,  as  uniformly  administered  in  Prize 
Courts,  condemn  these  grants. 

The  principle  contended  for  by  the  United  States  in  this  case, 
is  also  to  be  found  in  the  doctrine  of  Postliminy,  by  which  a 
nation,  repossessing  itself  of  a  territory  which  had  l^een  forcibly 
occupied  by  an  enemy,  is  considered  never  to  have  been  out  of 
possession,  and  all  the  grants  which  the  enemy  may  have  made, 
are  avoided. 

The  belligerents  stand  on  a  footing  of  exact  equality.  But 
their  relations  are  the  reverse  of  the  Christian  relations  of  neigh- 
bors, doing  to  each  other  as  they  would  have  others  do  unto  them, 
and  consist  in  doing  to  each  other  all  possible  harm.  Bynber- 
shoek,  as  already  quoted,  says  that  your  enemy  is  to  you  a  con- 
demned culprit,  and  you  are  the  same  to  him  ;  but  in  the  eyes  of 
third  persons,  your  cause  and  his  are  equally  just,  and  you  are 
both  equally  in  the  right  in  denying  all  right  to  each  other. 
Neither  ovms  anything  as  against  the  other,  and  both  rely  only 
upon  force  to  take  or  to  hold.  Unless  you  concede  not  only  that 
the  cause  of  the  condemned  culprit,  your  enemy,  is  as  good  as 
your  own,  but  even  hetter.  you  must  claim  the  same  right  to 
avoid  the  dispositions  which  he,  pending  the  contest,  makes  of 
the  subject  matter  for  which  you  are  contending,  that  he,  accord- 
ing to  all  authorities,  exercises  to  avoid  those  which  are  made  by 
you. 

It  often  happens  in  wars  that  the  contending  parties  drive  one 
another,  and  in  turn  are  driven,  many  times  from  the  same  terri- 
tory. If,  as  well  might  happen,  each,  whenever  he  was  in  posses- 
sion, should  make  grants  of  land,  nothing  could  more  effectually 
destroy  their  equality  than  to  maintain  that  the  grants  made 
by  the  one  were  valid,  and  those  by  the  other  void.    The  one 
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cumbered, whilst  the  other  might  get  it  without  an  aere  left 
undisposed  of.  The  difference  against  yourself  might  be  the 
whole  money  value  of  the  land.  Victory  might  be  that  much 
more  valuable  to  your  enemy,  and  that  much  leas  valuable  to  you. 
If  he  succeeds,  your  friends  are  turned  out  of  their  lands  by  his 
Courts  ;  if  you  succeed,  his  friends  are  maintained  in  their 
rewards  for  tbe  very  service  which  they  rendered  in  battle 
against  you.  The  idea  is  utterly  repugnant  to  the  theory  of  war, 
and  to  the  meaning  of  the  word  enemy. 

Judge  Hoffman  (Palmer  vs.  The  United  States,)  thought  that  this 
argument  assumes  that  a  new  title  is  acquired  by  the  Sovereign 
who  recovers  territories  from  which  he  has  temporarily  been 
driven.  But  I  submit  that  it  contains  no  such  assumption.  It 
recognizes,  in  no  case,  any  title  in  an  enemy  but  that  of  force, 
either  before  he  is  dispossessed,  or  after  he  has  gotten  back. 
Doubtless  he  considers  himself,  and  third  persons  also  consider 
him  as  in,  by  Ms  former  title,  and  the  acts  of  his  enemy  during 
the  dispossession,  void.  I  have  no  objection  to  that  rule,  but 
claim  its  application  in  favor  of  the  enemy  who  is  never  dispos- 
sessed. The  question  is,  by  what  title  is  he  in  ?  Judge  Hoffman 
again  repeats,  by  force  alone,  without  antecedent  right ;  but  the 
law  is,  as  so  clearly  expressed  by  Bynkershoek,  that  he  is  in  by 
force,  with  the  highest  of  antecedent  rights,  and  that  the  former 
owner  is  out,  by  force  it  is  true,  but  in  consequence  of  an  ante- 
cedent forfeiture  of  right.  The  argument  of  the  learned  Judge 
throughout,  as  it  seems  to  me,  throws  all  the  right  into  the  scale 
of  the  original  owner,  and  gives  to  the  invader  but  the  benefit  of 
the  mere  faet  of  his  success  after  it  has  ceased  to  be  disputed.  I 
apprehend  such  is  not  the  view  to  be  taken  by  our  Courts,  when 
our  own  country  is  the  invader,  as  it  was  from  a  very  short  time 
after  the  beginning  of  the  war  with  Mexico.  The  view  for  them, 
in  that  case,  is,  that  the  antecedent  right  of  onr  Government  to 
all  that  the  enemy  possessed,  is  perfect,  however  much  it  may  be 
cut  short  by  the  subsequent  events  of  the  struggle,  and  to  what- 
ever extent  limited  by  thevoluntaryrelinquishments  of  aTreaty, 

If  war  is  in  its  nature  what  I  have  found  it  in  the  authorities, 
this  argument,  drawn  from  the  doctrine  of  Postliminy,  follows 
by  an  easy  and  necessary  consequence. 
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It  will  uot  be  denied  that,  in  the  case  of  an  amicable  coBwion 
of  territory,  a  grajit  made  by  the  former  Sovereign,  after  nego- 
tiations began, .  is  invalid  against  the  new  Sovereign.  This 
principle  is  incorporated  in  the  Florida  Treaty,  aud  is  clearly 
recognized  by  the  Supreme  Court  of  the  United  States.  {See 
the  case  of  Davis  vs.  Police  Jury  of  Concordia,  2th  Hmvard,  p. 
291.)  A  grant,  like  this  of  the  claimant,  made  after  war  begun, 
and  conquest  set  on  foot  and  on  the  eve  of  consummation,  is  a 
much  stronger  case  resting  on  the  same  principle.  The  ground 
upon  which  a  grant  made,  pending  negotiations  for  a  cession,  ia 
avoided,  is  fraud,  but  not  in  the  sense  of  an  abstract  zeal  for  a 
principle  of  morals.  The  new  Sovereign  avoids  the  fraudulent 
grant  for  his  own  protection.  During  the  negotiation,  he  had 
rights  which  were  inceptive  and  inchoate  ;  he  perfected  them  by 
the  payment  of  the  price,  and  must  see  that  tliey  are  not 
defeated.  In  the  present  case  of  a  grant  made  flagrante  bello,  and 
conquest  in  act  to  be  accomplished,  his  rights  are  not  inceptive 
and  inchoate,  but  complete  from  the  beginning.  He  uses  force 
to  reduce  them  into  possession.  His  just  expectations  are 
founded  upon  the  injury  he  has  received,  which  is  a  valuable 
tion  of  as  high  a  grade  as  the  payment  of  a  price,  and 
requires  of  him  to  see  that  they  are  fully 
realized. 

Judge  Hoffman  (in  the  case  cited,)  considers  the  remarlis  of 
Chief  Justice  Taney,  in  Fleming  vs.  Page,  important,  as  declaring 
the  power  of  the  President  on  war,  to  be  merely  that  of  the 
Military  Commander-in-Chief,  and  that  territory  can  only  be 
acquired  by  the  Treaty-making  and  legislative  authority.  I  am 
not  aware  that  my  understanding  of  that  case  diffei^  at  al]  from 
that  of  the  learned  Judge,  and  I  have  not  in  this  argument  con- 
tended for  anything  to  the  contrary,  I  have  endeavored  to 
establish  that  the  action  of  the  President,  of  Congress,  and  of 
the  Treaty-making  power,  taken  together,  constituted  but  one 
act  of  the  political  department  of  the  Government,  begun  with 
the  Executive  orders  given  in  anticipation  of  the  war,  continued 
throughout  the  war,  and  consummated  by  the  Treaty  of  Peace  ; 
and  that  from  the  inception  of  this  act  to  its  close,  the  intention 
to  conquer  and  acquire  California,  was  explicitly  declared  by 
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all  the  braaclies  of  the  political  departmcat,  and  by  the  result 
made  entirely  certain,  I  have  held  that  the  intention  of  the 
political  department  of  the  Government  was  to  do  that  which  it 
declared  its  intention  to  do,  set  about  doing  and  did  do,  and 
that  the  Treaty  relating  back  covered  and  ratified  the  war  from 
the  beginning.  I  do  not  maintain  that  the  naked  fact  of  hos- 
tilities, directed  by  military  anthority  against  a  particular 
portion  of  an  enemy's  territory,  makes  the  permanent  acquisition 
of  that  territory  the  object  of  a  war,  although  it  may  be  after- 
wards abandoned  or  restored  by  the  Treaty  of  Peace  ;  but  that 
the  fact  of  such  hostilities,  followed  up  and  sustained  by 
legislative  action  confirmed  and  made  complete  by  a  Treaty 
finally  declaring  the  election  of  the  one  Government  to  hold, 
and  cutting  off  aU  further  pretensions  of  the  other  to  take,  do 
unequivocally  constitute  such  a  case.  My  premises  are  not  such 
as  Judge  Hoffman  was  considering,  and  ray  conclusion  the 
reverse  of  that  to  which  he  came,  viz:  "That  the  war  with 
Mexico  cannot  be  regarded  by  the  judicial  department  of  this 
Government,  as  commenced  or  conducted  with  the  object  of 
effecting  the  conquest  of  California." 

I  humbly  submit  that  Judges  are  constrained  so  to  regard  it. 

The  cases  of  Fleming  vs.  Page,  9  Howard,  p,  603,  and  of  The 
United  States  vs.  Hayward,  2  GaUistm,  p.  485,  should  be  read 
together  ;  they  are  complements  of  the  same  principle.  By  the 
first,  the  territory  of  an  enemy  occupied  by  our  forces  in  war, 
does  not  by  that  fact  alone  become  a  part  of  this  Union,  and  pass 
under  the  operation  of  its  institutions  and  laws  ;  by  the  latter, 
a  portion  of  our  territory  occupied  by  an  enemy  ceases,  during 
the  time  he  holds  it,  to  be  a  part  of  this  country,  subject  to  its 
institutions  and  laws.  Goods  imported  from  Tampico  whilst  it 
was  held  by  our  troops,  nevertheless  paid  duties  in  the  ports  of 
the  United  States,  because  though  conquered  and  subjected 
to  the  sovereignty  and  authority  of  the  United  States,  that 
place  was  not  yet  within  the  limits  over  which  the  legislative 
authority  of  the  United  States  had  extended  the  operation  of  our 
institutions  and  laws.  Goods  imported  into  Caatine  paid  no 
duties,  because  it  had  been  conquered  by  the  British,  and  the 
operation  of  our  institutions  and  laws  were  excluded,  being  sub- 
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gtitnted  by  the  will  of  the  conqueror  whilst  lie  held  it.  In  the 
language  of  Justice  Story  :  "By  the  eoBCjucst  and  occupation, 
the  laws  of  the  United  States  were  necessarily  suspended  in 
Caatine,  and  by  their  surrender  the  inhabitants  became  subject 
to  such  laws,  and  such  laws  only,  as  the  conqueror  ehose  to 
impose." 

There  is  a  period,  theo,  when  a  territory  has  ceased  to  be  a 
part  of  One  country,  and  not  yet  become  a  part  of  another  ;  when 
it  rests  in  the  iron  grasp  of  war  alone. 

Mr.  Chief  Juattce  Taney  does  not  decide  that  the  territory 
conquered  from  Mexico,  and  under  the  Tery  feet  of  our  soldiers, 
was  at  that  time  still  subject  to  the  sovcrdgnty  and  authority  of 
Mexico— a  part  of  Mexico  actually — bnt  that,  though  under  our 
sovereignty  and  authority,  it  was  hi  that  intermediate  state 
which  is  subject  to  many  possibilities  ;  to  be  reconquered,  to  be 
restored  volmitarily,  to  be  reduced  to  a  wilderness,  to  serve  as  a 
frontier,  to  be  incorporated  and  made  a  part  of  tlie  Union,  or  in 
any  other  manner  disposed  of,  as  our  Government  might  have 
the  inclination  and  the  power.  In  this  condition  was  California 
during  the  war  ;  out  of  it  she  emerged  into  the  Union  by  the 
Treaty  of  Peace.  The  case  of  Cross  vs.  Harrison,  16  Hovmrd,  p. 
164,  explains  how  California  stood  in  the  successive  stages 
throngh  which  she  passed.  In  1846  she  was  a  conquered  territ&ry; 
no  longer  any  part  of  Mexico,  but  governed  by  a  civil  and  mili- 
tary Government,  which  emanated  from  the  President  of  the 
United  States,  yet  no  part  of  this  Union.  In  1848  she  was  a 
c(mqiiered,  ceded  territory,  and  then,  for  the  -Sret  time,  a  part  of 
this  Union  ;  notwithstanding  that  for  nearly  two  years  she  had 
ceased  to  be  a  part  of  Mexico.  The  rights  of  the  United  States 
do  not  begin  with  the  Treaty,  bat  with  the  conquest.  The 
Treaty  disclosed  what  form  the  United  States  had  elected  that 
their  rights  should  finally  assume.  The  civil  and  military  Gov- 
ernment did  not  cease  with  the  coming  of  peace,  b«t  continued 
for  many  months  afterwards  ;  the  military  forms  being  retained 
after  the  reality  of  war  had  ceased,  and  the  indeterminate  and 
precarious  title  by  arms,  never  extinguished,  was  merged  into 
the  certain  and  permanent  title  by  cession. 

The  intention  of  a  conqueror,  as  to  what  he  shall  do  with  his 


16* 


y,  Google 


conquest,  is  one  thing.  His  intention  to  take  it  from  his  enemy- 
is  another  and  very  different  one.  The  first  remains  uncertain, 
contingent;  the  latter  is  essential  to  the  nature  of  war,  and 
necessarily  the  same  under  all  forms  of  government.  It  is 
implied  in  the  idea  of  the  use  of  force  ;  is  always  positive  and 
tinconditional.  It  is  of  the  despoliation  of  an  enemy  as  of  all 
other  measures  taken  against  him.  Batteries  are  opened,  not 
with  the  irresolute  purpose  of  wounding,  and  afterwards,  if 
necessary,  leaving  his  troops  to  die,  but  for  the  purpose  of  slay- 
ing, outright,  all  within  their  reach,  though  it  may  happen  that 
many  escape  entirely  ;  and  mercy  often  supervenes,  to  induce  the 
conqueror  to  bind  up  the  wounds  of  the  vanquished,  and  labor  to 
preserve  their  lives.  In  the  same  manner  conquest  and  subjuga- 
tion, also  of  the  terrible  resorts  of  war,  are  commenced  and 
prosecuted  with  a  purpose  single  and  unqualified,  to  deprive  him 
of  his  possessions  and  his  liberty,  peremptorily  and  forever. 
The  invader  may  fail  in  his  attempt,  for  want  of  the  ability  to 
accomplish  it,  or  he  may  listen  to  other  suggestions,  and  after- 
wards abandon  his  purpose  and  his  co-nquest  together,  but  these 
are  contingencies,  not  originally  within  his  contemplation,  and 
peace  itself  an  afterthought.  ' 

I  apply  these  principles  to  California.  Immediately,  in  the  very 
first  moments  of  the  war,  the  United  States,  directing  fleets  and 
armies  against  California,  intended  to  detach  this  territory  from. 
Mexico.  Afterwards  electii^  to  incorporate  it  with  the  Union, 
they  cut  off  all  possibilities  of  any  change  of  that  original  inten- 
tion,' and  made  it,  with  the  separation  of  the  two  countries,  per- 
petual. This  view  is  entirely  consistent  with  the  text  of  the 
most  authoritative  writers,  and  with  the  decisions  of  our  Courts. 
Nowhere  have  I  been  able  to  discover  any  foundation  for  the 
theory  that  this  complete  conquest  was  not  intended  of  itself  at 
once  to  divest  the  rights  of  Mexico,  but  was  provisional,  like  a 
process  of  attachment  for  the  security  of  a  debt ;  and  fully  recog- 
nized her  title  as  still  continuing,  until,  upon  the  uncertain  hap- 
pening of  some  event  in  the  fature,  it  might  be  determined.  The 
very  reverse  of  this,  seems  to  me  to  be  the  law,  and  all  the 
uncertainties  and  doubts  which  Judge  Hoffman  attaches  to  the 
retention  of  a  conquest,  to  belong  properly  to  its  restoration. 
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If,  at  the  moment  that  the  outstretched  hand  of  this  nation  was 
descending  upon  California,  Mexico  could  elude  its  grasp,  by 
any  dispositions  which  she  might  make  of  the  soil,  that  doctrine 
mnst  be  defended  upon  some  other  ground  than^that,  in  seizure 
of  this  territory,  the  Government  of  the  United  States  had  as 
yet  no  formed  intention  to  separate  it  from  Mexico  ;  whatever 
may  be  said  of  that  other  intention  which  relates  to  the  disposi- 
tion to  be  made  of  it,  and  resulted  in  its  subsequent  adoption  as 
part  of  the  Union,  The  argument  must  proceed  upon  the 
admission  of  an  intention  on  the  part  of  the  Government  of  the 
United  States,  as  warlike  as  its  acts,  and  establish,  notwith- 
standing, that  it  is  bound  to  lend  its  co-operation  in  making 
effectual  those  acts  of  the  enemy,  which  tend  directly  to  thwart 
ite  own  purpose  and  render  its  efforts  and  expenditures  un- 
availing. 

Unless  this  can  be  done,  the  grants  in  this  case  cannot  be 
confirmed.  I  hold  it  impossible  to  sustain  either  the  argument 
or  the  claim. 

I  am  very  fully  aware  of  the  difficulties  which  Courts,  trained 
to  the  rules  of  peace,  and  long  accustomed  to  the  repression  of 
every  species  of  violence,  must  experience,  in  responding  to  the 
rigorous  exactions  of  a  state  of  war.  But,  as  it  has  been  said, 
there  cannot  be  a  peace  for  commerce  whilst  there  is  a  war  for 
arms,  so  can  there  be  none  for  Courts,  and  whoever  reads  the 
opinions  of  Sir  Wm.  Scott,  Justice  Story  and  Chancellor  Kent, 
will  find  the  principles  of  war  as  keen  in  the  halls  of  justice  as 
the  flsfeh  of  swords  upon  the  battle-field, 
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No  graut  of  the  Mine  by  the  Junta,  etc.,  nor  by  the  President. 
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Neither  tlie  Junta  de  Fomento  y  Administrativa  de  Miiieria, 
nor  the  President  of  Mexico,  nor  botli  together,  did  in  fact  make 
a  grant  of  a  mining  title  to  the  claimant,  or  confirm  the  mining 
possession  which  had,  as  he  alleges,  been  given  him  by  the 
Alcalde  of  San  Jose. 

In  another  place  I  have  considered  the  question  of  the  power 
of  the  Junta  and  the  President,  acting  separately  or  conjointly, 
to  make  a  mining  grant.  With  the  aid  of  the  argument  of  Mr. 
Commissioner  Thompson,  in  his  dissenting  opinion  delivered  in 
this  case  in  the  Board  of  Land  Commissioners,  I  have  endeav- 
ored to  show  the  absurdity  of  the  pretense,  set  up  by  the  majority 
of  that  Board,  of  tinding  the  power  they  were  in  search  of  in 
the  Mexican  Decrees  of  December,  1842,  and  September,  1843, 
and  upon  which  foundation  alone  they  rested  their  decree  of 
confirmation. 

But  conceding  the  power  as  claimed,  I  now  object  that  the 
supposition  will  not  aid  the  case  of  the  claimant,  because  the 
power  was  never  exercised. 

The' Junta  never  had  the  inteniion  to  make  an  original  mining 
grant.  The  papers  relied  on  show  no  intention,  other  than  to 
make  a  mere  executory  contract  with  reciprocal  obligations. 

Take  first  the  petition  of  Andres  Castillero,  addressed  to  the 
Junta,  and  dated  May  12,  1846.  He  is  there  made  to  use  the 
following  language : 

"And  I  have  not,  for  that  reason,  hesitated  to  apply  to  your 
Excellency  and  your  Honors  to  obtain  the  small  and  only  resources 
which  I  need.  These  aro  reduced  to  a  small  advance  of  |5,000 
in  money,  in  consideration  of  the  excessive  scarcity  of  coin  in 
that  Department,  and  the  quick  remittance  to  it  of  retorts,  cylin- 
ders and  other  small  distilling  apparatus,  &s  also  iron  flasks  for 
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bottling  up  the  quicksilver.  *  *  *  I  am  well  persuaded  that 
the  Junta  will  accede  to  my  request,  bo  far  as  may  be  within  its 
powers,  and  that  it  wilhend  up  to  the  Supreme  Government,  with  a 
recommendation,  that  which  may  require  the  decision  of  the  latter." 

He  then  submits  his  propositions  in  detail.  They  are  nine  in 
number,  viz.: 

"  1,  The  Junta,  in  the  act  of  approving  the  agreement,  will 
give  me  a  draft  for  |5,000  on  some  mercantile  house  in  Maratlan. 

"  2.  On  my  part  I  bind  myself  to  place  in  said  port,  within  six 
months  after  leaving  it,  iifty  quintals  of  quicksilver,  at  the  rate 
of  one  hundred  dollars  each,  which  I  will  send  from  the  first 
taken  out,  with  absolute  preference  over  every  other  engagement. 

"  3.  The  Junta  will  order  that  there  be  placed  at  my  disposi- 
tion, before  leaving  the  Capital,  the  eight  iron  retorts  which  it 
has  in  its  office,  and  all  the  quicksilver  flasks  which  can  be  found 
in  the  negotiation  of  Tasco,  which  are  fit  for  use  ;  and  lastly, 
will  deliver  to  Senor  Don  Tomas  Ramon  del  Moral,  my  attorney, 
the  sums  to  pay  for  the  retorts,  cylinders  and  other  kinds  of 
small  apparatus  which  may  be  ordered  to  be  made  for  the  nego- 
tiation, to  the  amount  of  one  thousand  dollars. 

"  4.  I  will  receive  the  retorts  of  the  Junta,  at  cost  price,  and 
the  flasks  which  I  may  select,  at  two  dollars  apiece,  agreeably 
with  their  valuation. 

"  5.  The  ascertained  value  of  said  retorts  and  flasks,  and  that 
of  the  sums  which  may  be  delivered  to  Senor  Moral,  I  will  repay 
in  the  term  of  one  year  irom  this  agreement,  and  also  the 
premium  of  the  draft  on  Maaatlan,  in  quicksilver  placed  in  said 
port,  at  the  price  of  one  bunded  dollars  the  quintal ;  but  if  the 
Junta  should  wish  to  take  one  or  more  '  acciones'  in  the  mine, 
it  shall  be  left  as  part  payment  of  the  sum  corresponding  to  one 
or  more  '  barras.' 

"  6.  "While  the  Company  is  being  formed,  during  the  period  of 
one  year,  counted  from  the  date  on  which  this  igieement  shall 
be  approved,  and  the  S5,000  spoken  of  in  the  tubt  prjpisition 
being  paid,  I  will  give  the  preference  to  the  Junti  in  th  lale  of 
quicksilver,  placed  in  Mazatlan,  at  the  r^te  of  on  hundred 
dollars  the  quintal." 

So  far  Castillero  addresses  bis  propositions  to  the  Junta,  and 
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on  these  terms  seeks  to  enter  into  a  contract  with  that  body. 
The  next  two  propositions  are  not  for  any  contract  with  the 
Junta,  but  only  with  the  Junta's  recommendation  to  be  trans- 
mitted to  the  Supreme  Government. 

"  7.  The  Junta  will  represent  to  the  Supreme  Government  tho 
necessity  of  approYing  the  possession  which  has  been  given  me 
of  the  mine  by  the  local  authorities  of  California,  in  the  same 
terms  as  those  which  I  now  hold  it. 

"  8.  It  shall  also  represent  the  advantage  of  there  being 
granted  to  me  as  a  colonist,  two  square  leagues  upon  the  land  of 
my  mining  possession,  with  the  object  of  my  being  able  to  use 
the  wood  for  my  burnings." 

It  is  to  hia  seventh  and  eighth  {wopositions  that  he  alludes  in 
the  body  of  his  petition,  as  not  being  within  the  power  of  the 
Junta  to  grant,  but  requiring  the  decision  of  the  Supreme 
Government,  and  for  which  he  begged  the  aid  of  the  Junta's 
recommendation.  In  his  next  and  last  proposition  he  again 
turns  to  the  Junta, 

"  9.  For  the  compliance  of  this  contract,  I  pledge  the  mine 
itself  and  all  its  appurtenances." 

Leaving  out,  then,  the  seventh  and  eighth  articles,  and  it 
comes  to  this : 

The  Junta  is  requested  to  furnish  him  money  and-  materials 
on  an  understanding  that  he  is  to  fiirnish  labor,  but  with  no 
promise  anywhere  expressed  to  that  effect,  and  on  the  security 
only  of  the  mine  and  its  production.  Tbe  Junta  is  to  have  the 
privil^e  also  of  buying  shares  in  the  mine. 

"With  these  terms,  so  exceedingly  advantageous  to  Castillero, 
in  which  he  is  to  receive  all  he  wants,  and  give  what  he  likes, 
the  Junta  does  certainly  appear  to  be  very  anxious  to  close. 
Two  days  after  the  receipt  of  the  petition  of  Castillero,  that  is, 
on  the  14th  of  May,  1846,  that  distinguished  body,  with  a 
remarkable  degree  of  confidence  and  liberality,  uses  these  words, 
in  a  letter  addressed  to  the  Minister  of  Justice,  on  behalf  of 
Castillero  and  his  great  enterprise  : 

"The  Junta  is  consequently  of  (pinion  that  there  should  he 
immediately  furnished  to  Senor  Castilkro  tht.  sum  of  $5,000,  ia  the 
terms  he  proposes ;  (!)  that  it  should  be  authorized  to  fwmish  him 
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vnth  the  iron  retorts  and  flasks  bdon^ng  to  it,  and  t/te  other  thousand 
dollars,  which  can  be  employed  in  the  constructwn  of  retorts,  cylinders 
and  other  small  apparatus  of  distUlation  for  said  mine." 

Nothing  can  be  plainer  tlian  tiie  intention  of  the  Junta  in  all 
this.  It  is  to  set  up  Oastillero  in  business  as  a  miner,  fco  give 
him  money  and  tools  on  his  own  terms,  and  take  upon  trust  that 
he  will  go  to  work  and  develop  the  mine.  If  not  a  free  gift  or 
improvident  loan,  the  very  most  that  could  be  made  of  it  would 
be  that  a  conti-act  executory  on  both  sides  was  intended.  It 
would,  if  carried  into  effect,  have  in  nowise  differed  from  any 
other  contract  in  which  money  is  contributed  on  one  side  and 
labor  on  the  other.  It  is  impossible  to  say  that  the  intention  of 
either  party  extended  to  a  conveyance  of  a  title  to  the  soil,  or 
anything  contained  in  it.  No  such  thing  is  asked  from  the  Junta  ; 
the  Junta  does  not  intimate  that  it  had  any  sueh  thing  to  give. 
The  parties  are  sufficiently  particular  about  the  smallest  matters, 
and  it  is  not  to  be  supposed  that  they  were  intending  to  pass  tho 
very  mine  itself,  without  a  word  of  gift  or  grant,  or  even  an 
allusion  to  it.  But  this  is  not  all.  The  parties,  each  in  words, 
excluded  the  mine  from  their  intentions,  in  this  negotiation. 

Castillero,  as  we  have  seen,  in  his  petition  distinguished 
between  what  lay  in  the  power  of  the  Junta  to  grant,  and  what 
only  in  that  of  the  Supreme  Government.  Tho  latter,  he  expressly 
states  in  his  seventh  and  eighth  propositions,  to  be  the  mine  and 
the  two  leagues  of  land.  In  his  fifth  proposition  he  tenders  to 
the  Junta  the  privilege  of  buying  into  the  mine. 

In  the  letter  to  the  Muiister  of  Justice,  the  Junta  argues,  to 
satisfy  the  Government,  that  the  petition  of  Castillero,  to  be 
confirmed  by  the  President  in  his  mining  possession,  was  not, 
under  the  circumstances,  extravagant,  unreasonable  and  unjust, 
but  ought  to  be  granted. 

It  is  only  necessary  to  read  these  papers  to  see  that  neither 
party  had  anything  in  the  nature  of  a  grant  in  contemplation, 
but  at  the  utmost  only,  an  Executory  Contract,  in  which  the 
money  of  one  and  tho  labor  of  the  other  wore  to  be  expended 
s  of  digging  and  smelting  quicksilver  in  Califor- 
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so  singularly  aiisioits  to  contract,  yet  in  fact  tlicy  never  did  con- 
tract. And  from  this  proposition  it  follows,  that  no  matter  what 
may  have  been  the  intention  of  the  Junta,  no  mining  title  can  be 
derived  from  tliat  body,  either  by  original  grant  or  by  confirma- 
tion of  the  action  of  the  Alcalde  of  San  Jose. 

If  any  contract  was  mai3e,  where  la  it  to  be  found  ? 

Not  in  the  Petition  of  Andres  CastiOero,  for  that  is  only  the 
proposal  of  one  party. 

Not  in  the  letter  of  the  Junta  to  the  Minister  of  Justice,  for 
that  is  to  a  third  party.  And  it  only  contains  ■words  of  recom- 
mendation like  these : 

"  The  Junta  has  no  hesitation  in  recommending  said  Petition 
to  yonr  Excellency,"  etc.,  etc.,  and  words  of  opinion,  as,  "  The 
Junta  ia  consequently  of  opinion  that  there  should  be  imme- 
diately furnished  to  Sefior  Castillero  the  sum  of  $5,000,"  etc., 
etc.,  but  nowhere  is  there  any  word  of  promise.  In  the  Record 
there  is  not  a  line  from  the  Junta  to  Andres  Castillero.  This 
Petition  is  the  only  paper  signed  by  Andres  Castillero  in  the 
City  of  Mexico,  before  the  date  of  the  alleged  grant ;  this  letter 
to  the  Minister  of  Justice  is  the  only  document  in  which  the 
Junta  refers  to  his  Petition.  There  never  was,  in  a  Court  of 
Justice,  so  bald  an  attempt  as  this  claimant  makes  to  construe 
these  writings  into  a  Contract,  and  yet  in  which  attempt  be  was 
so  unaccountably  successful  before  the  Board  of  U.  S.  Land  Com- 
missioners. Thus  ranch,  as  to  what  passed  between  Andres  Cas- 
tillero and  the  Junta  dc  Pomcnto  y  Administrativa  de  Minoria. 
We  come  next  to  the  document  signed  Becerra,  who  is  assumed 
to  be  the  Minister  of  Justice,  but  nowhere  so  described  in  this 
transaction  by  the  Junta  or  by  himself.  He  says  that  "  the 
President  has  been  pleased  to  approve,  in  all  its  parts,  the  agree- 
ment made  with  that  individual."     Castillero,   What  agreement  7 

Either  there  must  be  some  other  paper  not  put  in  this  cause, 
or  the  President  is  too  fast,  and  should  have  said,  "•proposed  to  be 
made."  Nothing  in  the  nature  of  an  agreement  is  to  be  found 
in  the  Junta's  letter  of  the  14th  day  of  May,  1846,  or  in  the  en- 
closed Petition  of  Andres  Castillero  of  the  12th  of  May,  1846, 
and  these  two  papers  with  this  document  are  all  the  papers 
which  relate  to  the  subject.     For  every  line  or  word  which 


n* 


I  bv  Google 


130 

appoara,  tlie  parlies  tad  only,  so  tar,  sigaiSed  a  triUiagness  to 
make  aa  agreement.  It  is  for  the  claimant  to  explain  this  alia- 
sion  of  the  President.  Bat  if  I  might  offer  a  snggestion,  I 
woald  say  that  it  was  a  mistake  simply  on  tlie  part  of  the  Presi- 
dent, and  that  no  agreement  had  been  at  that  time,  or  was  at 
any  time  afterwards,  entered  into  between  the  parties.  Por  it 
will  be  observed  that  Castillero  says  in  his  first  proposition,  that 
sinmltaneoasly  with  entering  into  the  agreement,  the  Junta 
should  deliver  to  him  a  draft  on  Mazatlaa  for  $6,000,  and  the 
claimant  himself  has  offered  evidences,  that  when  he  called  for 
the  draft  it  was  refused.  The  time  when  he  made  this  applica- 
tion is  uncertain  ;  in  one  place  it  appearing  to  have  been  subse- 
quent to  an  order  of  the  President,  issued  in  May,  and  in  another 
place,  subsequent  to  aa  order  of  the  President,  issued  in  Septem- 
ber following  ;  but  both  of  which  orders  seem  to  have  been  for 
the  same  purpose,  namely,  to  stop  all  payments  from  the  Treas- 
ury. (Sec  Dep.  of  J.  M.  L.,  and  eshibit  attached.)  As  then  the 
agreement  and  payment  were  to  take  place  at  the  same  moment, 
ajid  the  payment  never  was  made  at  all,  the  only  inference  is, 
that  there  never  was  any  agreement.  But  whether  there  was  or 
not,  is  immaterial,  as  it  is  perfectly  certain  that  none  has  been 
produced.  So  far  as  this  document  ratifies  the  action  of  the 
Junta,  it  is  wholly  without  effect,  as  it  has  nothing  whatever  to 
operate  upon.* 

Nor  does  the  document  grant,  of  itself,  directly  to  Castillero, 
the  conSrmation  of  Itis  mining  possession,  as  prayed  for  in  his 
seventh  proposition.  The  President  approves,  in  all  its  parts, 
the  agreement  which  he  supposed  had  been  made  between  Cas- 
tillero and  the  Junta.  But  that  is  not  approving  the  mining 
possession,  for  that  agreement,  real  or  imaginary,  obviously 
would  not  include  a  confirmation  of  the  mining  possession, 
because  it  was  never  asked  by  Castillero,  of  the  Jmita.  Cas- 
tillero as  has  been  seen,  assumes  that  both  the  mining  grant  and 
the  ooionization  grant,  lay  within  the  power  of  the  President 


•  That  there  never  was  a  Contract  raaSe  between  Anflren  CastJOero  and  the 
Junta  de  Fomento,  ete.,  is  definitely  settled  by  the  testimony  of  Jose  Maria  Bas- 
soeo  a  member  of  the  Junta  at  the  time  referred  to.    (Prinisrf  Trmxript,  p.  13211.) 
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alone,  and  in  regard  to  either,  aslted  of  the  Junta,  only  tlic  aid 
of  a  recommendation.  The  President  also  specially  provides 
for  the  colonization  grant.  He  issues  orders  on  that  subject  to 
the  Minister  of  Exterior  Relations  and  Government,  but  he  says 
nothing  about  the  mining  possession.  Between  the  Junta  and 
the  President,  Castillero's  seventh  proposition  falls  to  the  ground. 
There  was  then  no  confirmation  of  the  mining  possession  by 
Junta  or  President.  The  absurd  and  preposterous  action  of  the 
Alcalde  of  San  Jose  stands  unsupported  by  assistance  from  any 
quarter.     The  result  of  the  whole  ia  this  : 

It  never  entered  into  the  intentions  of  the  Junta  de  Fomento 
y  Administrativa  de  Mineria  to  grant  or  confirm  any  mining 
title  to  Andres  Castillero. 

There  was  never  any  contract  between  the  Junta  and  Cas- 
tillero. 

If  there  had  been  a  contract,  it  would  not  have  embraced  a 
grant  or  coniirmatioo  of  a  mining  title,  for  none  was  proposed. 

The  confirmation  of  the  mining  possession  is  omitted  in  the  so 
called  Decree  of  the  President.     (Becerra,  doc.) 

And  all  this  appears  from  what  the  claimant  calls  his  title 
papers. 


>yGooglc 


m  EVIDENCE  TO  SUPPORT  THE  CLAIM. 

No  Title  Paper  produced. 

No  semblance  of  a  grant  in  Colonization. 

Mexican  Archives  inadmissible. 
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The  claim  in  both  its  brandies  must  be  rejected,  for  a  total 
want  of  evidence. 

No  title  paper,  or  paper  of  any  sort,  issuing  from  the  Mexican 
Government,  or  any  of  its  officials,  to  the  claimant,  has  been 
offered  in  this  case.  None  was  given  by  the  Alcalde  of  San  Jose 
to  Caatillero  in  1845,  so  far  as  has  come  to  the  knowledge  of 
those  who  have  enjoyed  the  best  means  of  information.  (See 
Deposition  of  H.  W.  Halleck,  Printed  Transcript,  p.  343.)  All 
that  was  done  here  in  California,  it  is  true,  has  been  treated  by 
the  interested  parties  themselves,  and  by  the  Mexican  authori- 
ties, as  wholly  invalid.  (See  the  letter  of  Barron,  Forbes  &  Co., 
of  Feb.  6,  1850,  Printed  Transcript,  pp.  543^,  in  which  they 
say,  the  approval,  etc.,  may  be  good,  as  a  grant;  and  the  com- 
mnnication  from  the  Junta  to  the  Minister  of  Justice,  of  May 
14th,  1846.)  And  the  United  States  Land  Commissioners  have 
viewed  it  in  the  same  light.  (See  their  opinion,  resting  their 
confirmation  of  the  mining  title  on  the  effect  of  the  contract 
with  the  Junta,  alone.  Printed  Transcript,  pp.  96-97.)  But  we 
must 'suppose  that  at  the  time  whea  Castillero  procured  the 
alleged  mining  concession  from  the  Alcalde,  he  thought  it  was 
of  some  value,  and  yet  he  did  not  take  from  him  the  formal 
document  which  the  Mining  Law,  under  which  they  were  acting, 
says  shall  be  his  title  paper.  No  such  paper  was  produced  before 
the  Junta  de  Fomcnto,  etc.     {Dep.  of  Bassoco,  p.  1315.) 

The  papers  made  in  the  City  of  Mexico,  and  now  relied  on  by 
the  claimant,  as  essential  parts  of  his  title,  are  the  following : 

1.  Castillero'a  petition  of  May  12th,  1846. 

2.  The  letter  of  the  Junta,  etc,.,  to  the  Minister  of  Justice, 
enclosing  and  recommending  Castillero's  petition. 

3.  The  memorandum,  "  se  concede,"  etc.,  endorsed  on  the  peti- 
tion and  signed  with  the  rubric  of  the  Minister  of  Justice. 
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4.  The  letter  in  reply  to  the  Junta,  etc.,  w!iich  is  the  docu- 
ment signed  Becen'a,  and  comnnmicating  the  President's  ap- 
proYal,  etc. 

5,  The  letter  or  dispatch  signed  Castillo  Lanzas,  addressed  to 
the  Governor  of  California,  enclosing  a  letter  received  by  him 
from  the  Minister  of  Justice,  and  which  enclosure  contained  the 
letter  (No.  4,  above,)  from  Becerra  to  the  Junta,  etc. 

There  is  no  title  paper  among  these  ;  no  paper  addressed  to 
Castillero.  All  the  other  papers  brought  from  Mexico  are 
merely  in  corroboration  of  these. 

And  here,  I  pray  the  Court  to  observe,  is  a  sufficient  answer, 
if  none  other  were  given,  to  what  the  claimant  calls  his  grant  in 
Colonization.  Let  this  office  note,  "se  concede,"  etc.,  on  the  back 
of  his  petition— the  letter,  signed  Becerra,  addressed  to  the 
Junta,  etc.,  and  Castillo  Lanzas'  letter  and  enclosures  to  the 
Governor  of  California,  be  compared  with  the  Colonization  Law 
of  the  18th  of  August,  1824,  and  the  instructions  of  tho  Presi- 
dent of  the  21st  of  November,  1828,  and  any  comment  on  the 
p    t  n  f  the  claimant  to  two  leagues  of  land  will  be  wholly 

nn  e  a  y.  Even  the  Board  of  United  States  Land  Commis- 
8  one       jected  that  part  of  his  claim. 

Tl  e  0  .spondence  between  the  Junta,  etc.,  and  the  Minister 
of  J  t  alls  for  a  contract  between  Castillero  and  the  Junta. 
No  such  paper  has  been  produced.  The  letter  of  Castillo  to  the 
Governor  of  California,  directs  him  to  make  a  grant  to  Andres 
Castillero,  who  now  appears  here  with  this  letter  in  his  hand, 
but  no  grant.  From  all  this  it  would  be  a  strained  and  most 
unwarrantable  inference,  that  a  contract  had  been  executed  and 
a  grant  in  due  form  made,  conferring  upon  this  claimant,  as  he 
contends,  a  title  to  most  valuable  mines  and  extensive  lands. 
The  facts  support  another  inference,  widely  different.  It  is  that, 
from  some  cause,  the  Mexican  Government  never  carried  its 
intentions  into  effect.  As  to  the  grant  of  land,  we  may  assume 
that  the  cause  was  the  existence  of  war  with  the  United  States, 
which  rendered  it  impossible  for  the  order  to  the  Governor  of 
California  to  reach  him  ;  the  claimant  himself  not  pretending 
that  it  was  delivered.  All  the  documents  arc  such  as  belong 
to  officers  of  the  Mexican  Government— a  petition  received,  an 
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office  meuiorandum,  co]T08poudeace  of  officials  among  themselves. 
They  are  of  that  sort  of  evidence  which  is  not  proved  to  be  any 
part  of  the  res  gestm,  hecauae  the  only  proof  of  the  transaction 
consists  in  the  documents  themselves,  and  these  may  have  been 
fabricated,  or  if  genuine,  may  nefotr  have  been  acted  upon. 

If  then,  no  objection  was  made  to  the  introdnetion  of  these 
papers,  still  there  is  a  link  wanting  in  the  claimant's  proof,  viz.: 
that  the  papers  were  acted  upon  ;  that  after  this  office-preparation, 
anything  was  done.  The  absence  of  this  link  leaves  his  claim 
wholly  without  support. 

But  the  claimant  will  not  contend  that  the  issuance  of  a  formal 
grant  shall  be  presumed  or  inferred,  but  that  these  documents 
from  the  Mexican  Capital  constitute  an  Act  of  State,  in  the 
nature  of  a  legislative  grant,  and  do  not  require  a  patent,  or 
formal  title  paper  of. any  kind,  to  be  issued  to  the  grantee.  Tor 
this  assumption  there  is  not  the  slightest  foundation  in  fact,  for 
on  the  papers  themselves,  it  appears,  as  has  been  said,  that  so 
much  as  relates  to  the  Junta,  requires  a  contract  between  the 
Junta  and  Castiilero,  and  that  part  which  relates  to  the  Gover- 
nor of  California,  a  grant  of  two  leagues  of  land  according  to 
the  Law  of  Colonization.  This  latter  is  perfectly  plain,  from 
the  terms  of  Castillero's  petition,  to  which  the  words  se  concede 
(it  is  granted,)  apply. 

But,  conceding  the  character  of  the  documents  to  be  whatever 
the  claimant  may  think  proper  to  assert,  I  object  to  their  admis- 
sibility. 

If -the  books  from  which  they  purport  to  be  copied  were 
brought  into  Coui't,  and  duly  proved  by  their  legal  custodian, 
they  could  not  be  received  in  evidence. 

The  ground  on  which  I  rest  this  objection  is,  that  the  archives 
of  Mexico,  relating  to  the  disposition  of  the  public  lands  in  Cali- 
fornia, were  included  in  the  Treaty  of  Guadalupe  Hidalgo,  and 
as  muniments  of  title,  passed  to  the  United  States,  with  the  ces- 
sion of  the  soil.  They  belong  to  the  same  category  with  title- 
deeds,  surveys,  maps,  pedigrees,  rent-rolls,  and  other  evidences 
which  go  to  support  the  title  to  land,  which  are  incident  to  land, 
pass  with  it,  as  though  a  part  of  it,  and  "  are,  as  it  were,  the 
sinews  of  the  land." 
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(Thomas'  Coke,  Vol.  II.,  p.  284,  6  a  [(.]  Sugdenon  Vendors, 
p.  452,  etc.,  and  authorities,  passim.) 

In  this  particular,  the  Treaty  was  a  contract  which  required 
to  he  executed.  The  Courts  of  the  United  States  can  no  more 
execute  than  they  can  make  Treaties.  The  political  department 
of  the  Government  of  the  United  States  must  first  execute  the 
Treaty,  and  when  that  has  been  done,  the  Court  will  take  the 
Treaty  as  it  finds  it  executed,  and  apply  it  in  the  particular  case. 
A8,  then,  the  muniments  of  title  to  the  lands  in  California 
passed  to  the  United  States  with  the  land  itself,  it  became  a 
part  of  the  duty  of  the  Political  Government  to  execute  the 
Treaty,  with  reference  to  the  muniments  as  much  as  to  the  land. 
The  Court  must  look  to  the  same  source,  to  find  out  what  are 
those  muniments,  as  to  find  out  what  arc  the  lands.  The  Polit- 
ical Government  must  first  determine  what  lands  were  intended, 
and  also  what  muniments.  This  Court  might  believe  that  a 
portion  of  territory,  still  occupied  by  Mexico,  was  within  the 
ceded  limits,  and  yet  could  not  act  upon  that  belief,  but  must  see 
only  with  the  eyes  of  the  political  department.  In  the  same 
manner,  it  might  believe  that  books  and  papers  anywhere  on  the 
globe  were  really  muniments  of  the  title  of  this  Government,  to 
lands  here  in  California,  but  in  their  judgment  and  decrees,  they 
are  restrained  to  consider  as  such,  only  those  which  have  been 
BO  recognized  by  the  political  department. 

It  is  the  duty  of  the  political  department  of  the  Government 
to  make  and  execute  Treaties,  which  means,  to  enter  into  con- 
tracts, and  according  to  their  terms,  on  the  one  hand  to  give, 
and  on  the  other  to  receive,  all  that  is  to  be  given  and  received. 
This  duty  necessarily  implies  an  exclusive  power,  and  pro- 
hibits every  other  department  to  interfere  in  the  matter. 

If  the  Judiciary  was  authorized  to  say  what  land  -was  intended 
to  be  transferred,  and  what  papers  as  muniments  of  title  and 
incidental  to  the  land,  it  might  designate  land  and  accredit 
papers  which  the  political  department  did  not,  and  thus  conflict 
might  arise  within  the  Government  itself. 

And,  as  it  was  the  duty  of  the  political  department  to  demand 
and  receive  from  Mexico  all  the  muniments,  etc.,  as  well  as  the 
land,  the  Court  must  assume  that  the  duty  has  been  performed. 
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and  that  every  such  document,  if  any  existed,  has  been  deTuaiidcd 
and  received,  and  is  now  in  the  keeping  of  the  political 
department. 

With  the  territory  ceded,  in  the  military  possession  of  the 
Government  of  the  United  States,  and  nnder  the  operation  of 
tiie  laws  of  the  United  States,  and  with  the  archives  which  are 
the  muniments  to  show  what  are  the  lands  of  the  United  States, 
and  what  of  private  individoals,  in  the  custody  of  the  officers  of 
the  United  States,  the  Treaty  is  executed,  and  with  these  facts 
before  it,  this  Court  can  proceed  to  ascertain  and  settle  private 
land  claims,  and  to  determine  all  other  causes  arising  out  of  the 
facts  thus  received  from  the  hand  of  the  appropriate  co-ordinate 
branch  of  the  Government. 

The  claimant  here  allege  that  he  has  discovered  archives, 
muniments,  which  affect  the  title  to  California  lands,  unknown  to 
this  Government,  and  asks  the  Court  to  receive  them  in  evidence. 
Before  this  can  be  done,  the  Court  must  assume  to  execute  the 
Treaty  of  Guadalupe  Hidalgo  :  it  must  claim  the  right  to  say 
that  this  paper  did,  and  that  paper  did  not,  pass  to  the  United 
States  by  the  cession  of  the  land,  which  is,  in  other  words,  to 
diminish  or  increase,  at  will,  the  consideration  received  by  the 
United  States,  to  make  the  public  lauds  a  thousand  leagues  or  a 
thousand  acres,  more  or  less.  It  might  as  well  take  evidence  on 
the  question  whether  San  Diego  is  within  our  boundaries,  and  if, 
in  its  judgment,  the  evidence  that  way  preponderated,  decide 
that  it  was  still  a  city  of  Mexico. 

That  archives,  as  muniments  of  title,  pass  with  the  land,  is 
clear  upon  principle  and  analogy.  They  are  generally  expressed 
in  treaties  of  cession,  as  in  those  of  Louisiana  and  Florida.  By 
the  former,  the  archives,  papers  and  documents  relative  to  the 
domain  and  sovereignty  of  Louisiana  and  its  dependencies,  are 
to  be  left  in  the  possession  of  the  Commissioners  of  the  United 
States.  (Louisiana  Treaty,  An.  2(i.)  By  the  latter,  his  Catholic 
Majesty  cedes  to  the  United  States,  in  full  property  and  sover- 
eignty, all  the  territories  which  belong  to  him,  situated,  etc.,  and 
then  follows  an  enumeration  of  what  things  the  word  territories 
embraces.  They  are  "  the  adjacent  islands  dependent  on  said 
provinces,  all  public  lots  and  squares,  vacant  lands,  public  edi- 
18* 
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fices,  fortifications,  barracks,  and  other  buildings  which  are  not 
private  property,  archives  and  documents  which  relate  directly  to  the 
property  and  sovereignty  of  the  said  provinces." 

Archives  and  documents  are  here  included  in  the  cession  of 
territory,  as  much  as  islands,  vacant  lands,  fortifications  and  the 
rest ;  and,  as  in  the  Louisiana  Treaty,  they  are  to  be  left  in  the 
possession  of  the  American  Commissioners.  {Florida  Treaty, 
Mrt.  Id — Percheman's  Case,  VII.  Peters,  pp.  86-7. 

In  our  California  Treaty,  archives  and  documents  are  not  men- 
tioned, but  a  mere  enumeration  neither  extends  nor  diminishes 
the  scope  of  the  cession.  Undoubtedly  the  mention  of  archives, 
etc.,  was  only  omitted  because  our  possession  and  title  by  con- 
nuest  nreceded  the  cession,  and  Mexico  was  relinquishing  an 
J  claim  to  lajada  and  muniments,  understood  to  be 
,dy  in^'our  hands.  The  idea  that  there  existed  any  other 
muniments,  has  been  first  suggested  by  this  claimant ;  some  one 
else  may  perhaps  suggest  that  there  are  other  lands,  which  up  to 
this  time  have  been  overlooked  by  the  political  department  of 
the  Government.  In  either  of  these  cases  it  will  be  useless  for 
an  individual  to  bring  his  discoveries  into  this  Court ;  he  must 
carry  them  to  Washington,  before  any  notice  can  be  taken  of 
them  here. 

That  a  Treaty,  insomuch  as  it  rests  in  contract,  must  be  exe- 
cuted by  the  political  department,  before  it  can  form  the  subject 
of  adjudications  in  the  Courts,  is  a  necessary  consequence  from 
the  nature  of  our  Government,  as  well  as  of  all  others.  {Elam 
^  Foster  vs.  JVeUson,  II.  Peters,  p.  282.) 

In  this  case  the  question  was  the  validity  of  a  title  under  a 
grant  by  Spain,  made  after  the  cession  of  Louisiana  to  France, 
of  land  lying  within  the  territory,  east  of  Now  Orleans  to  the 
Ferdido  River.  The  United  States  had  always  maintained  that 
that  territory  was  included  in  the  cession,  and  the  defendant 
resisted  the  Spanish  grant,  on  the  ground  that  the  construction 
put  upon  the  Treaty,  by  the  political  department  of  the  Govern- 
ment, must  govern  the  decision  of  the  Court.  Jones,  arguendo, 
said :  "  There  is  something  hopeless  in  the  supposition  that 
Courts  of  Justice  might,  by  possibility,  entertain  a  different 
opinion  from  one  so  early  taken  and  so  long  persevered  in  by 
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the  Govemmont.  *  *  *  »  Even  under  our  very  peculiar 
form  of  Government,  it  would  be  a  singular  instance  of  imperivm 
in  imperio,  if  the  Judiciary  and  the  Government  were  found  de- 
ciding such  a  question  in  different  ways." 

In  deliveriug  the  opinion  of  the  Court,  Chief  Justice  Mar- 
shall said  : 

"  But  when  the  terms  of  the  stipulation  import  a  contract, 
when  either  of  the  parties  engages  to  perform  a  particular  act, 
the  Treaty  addresses  itself  to  the  political,  not  the  judicial  de- 
partment ;  and  the  Legislature  must  execute  the  contract  before 
it  can  become  a  rule  for  the  Court."  The  facts  in  this  case,  of 
Elam  ^  Foster  vs.  JTeilson,  are  somewhat  different  from  the  pres- 
ent case,  inasmuch  as  the  Court  was  there  requested  to  give  a 
decision  contrary  to  one  which  had  been  given  by  the  political 
department,  and  here  the  political  department  has  not,  as  yet, 
acted  at  all  on  the  subject  matter.  But,  I  apprehend,  the  prin- 
ciple is  precisely  the  same,  and  that  it  is  of  no  consequence 
whether  the  Court  is  to  come  in  conflict  with  a  decision  of  the 
political  department  which  has  been  actually  declared,  or  is  to 
take  a  position  in  which,  by  possibility,  it  may  find  itself  in  con- 
flict with  a  decision  hereafter  made  by  the  political  department 
in  the  discharge  of  its  appropriate  and  exclusive  duties. 

For  the  relation  between  Courts  and  their  Governments  in 
political  questions,  see  also— 

Jones'  Administrators  vs.  Hyton,  3  Dallas,  p.  260, 

Jfewctmh  vs.  Skipworth,  1  Marthts  R.,p.  151. 

United  States  vs.  Palmer,  3  Wheaton,  p.  610. 

The  Divina  Pastora,  4  Wheaton,  p.  52. 

Willutms  vs.  Amroyd,  7  Cranch,  pp.  433-4. 

The  present  claim  is  not  the  case  of  a  claimant  in  possession 
of  a  paper  in  the  nature  of  letters-patent,  and  of  which,  under 
the  Mexican  Government,  the  seal  attached  might,  perhaps,  he 
some  evidence.  I  have  elsewhere  endeavored  to  show  that  no 
such  case  can  ever  arise,  because,  by  the  immemorial  and  un- 
varied Constitution  of  the  country,  the  Government  at  the  City 
of  Mexico  could  not  act  upon  persons  or  things  in  California, 
without  the  intervention  of  ihe  local  authority,  and  conse- 
quently, could  not  make  a  grant  of  land.     Waiving  that  objec- 
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tion,  if  such  a  case  were  presented  in  any  Court  in  California, 
the  question  might  arise,  whether  the  seal  would  not  still  have 
the  same  weight  in  evidence.  I  imagine  that  it  would  not,  that 
it  would  be  a  foreign  seal,  and  as  such,  require  proof ;  but,  being 
of  a  defunct  Government,  the  proof  would  be  limited  to  the  fact 
that  in  California  it  had  been  regarded  as  the  proper  attestation 
of  a  grant,  and  that  Mexico  would  not  now  be  a  competent  wit- 
ness by  her  archives,  certificates  under  her  great  seal,  or  in  any 
other  manner,  to  prove  the  seal  to  the  grant,  and  establish  the 
title  out  of  the  United  States. 

But,  as  the  case  is  not  now,  and  as  I  believe,  never  can  be 
before  the  Court,  it  is  useless  to  discuss  that  question.  The 
Court  is  called  to  pass  upon  documents  which  purport  to  have 
belonged  to  the  Government  of  Mexico  itself,  and  not  to  this 
claimant ;  which  were  not  proper  to  be  issued  to  individuals,  nor 
any  duplicate  or  copy  of  them,  but  to  be  public  documents,  pro- 
per to  be  kept  in  the  public  of&ces,  and  which,  it  is  said,  were  so 
kept.  If  such  be  the  case,  then  there  is  but  one  quarter  in  which 
this  Court  can  look  for  them,  and  that  is,  in  the  keeping  of  the 
political  department  of  our  own  Government.  ■ 

We  are  not  left  without  examples  of  the  course  which  om- 
Government  pursues,  when  it  has  need  of  archives,  books,  papers 
and  documents  from  foreign  countries,  in  order  to  the  proper 
regulation  of  its  own  domestic  affairs. 

Francisco  Tacon,  the  Spanish  Minister,  transmits  to  Mr.  Van 
Buren,  Secretary  of  State,  Spanish  documents,  relating  to  the 
public  lands  in  Florida ;  and  Mr.  Van  Huren,  May  7th,  1829, 
encloses  them  to  Thomas  Itinggold,  the  U.  S.  Attorney. 

Tacon  had  before  furnished  similar  documents  to  Mr.  Van 
Jiuren.     (Land  Law  in  California,  etc.,  vol.  2d,  p.  363.) 

Mitchell  et  d.  vs.  The  United  States,  was  a  case  greatly  con- 
tested, and  Spaiiish  documents  from  the  archives  in  Cuba  relied 
on  by  both  sides.  These  were  procured  by  Agents  of  the  United 
States.     {IX.  Peters,  pp.  723,  732.) 

The  same  volume  of  the  Land  Law  in  California,  etc.,  quoted 
above,  contains  other  documents  relative  to  Louisiana  and 
Florida,  p.  459.  Those  were  received  at  the  Department  of 
State,  from  the  Secretary  of  State  of  Spain,  through  tiie  Hon. 
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C.  p.  Van  Ness,  Envoy  Extraordinary  and  Minister  Plenipo- 
tentiary at  Madrid. 

And  in  this  Treaty  of  Guadalupe  Hidalgo,  when  documenta 
from  Mexico  are  needed,  to  adjust  before  the  Oomraissioners 
appointed  ty  the  Government  of  the  United  States,  the  claims  of 
citizens  of  the  United  States  against  Mexico,  assumed  to  be  paid 
by  the  United  States,  the  provision  is  as  follows  : — "  Art.  XV." 

"*  *  *  If  in  the  opinion  of  the  said  Board  of  Comrnis- 
Bioners,  or  of  the  claimants,  any  books,  records  or  documents  in 
the  possession  or  power  of  the  Mexican  Itcpubiic,  shall  be  deemed 
necessary  to  the  just  decision  of  any  claim,  the  Commissioners, 
or  the  claimants  through  them,  shall,  within  such  period  as  Con- 
gress may  designate,  make  an  application,  in  writing,  for  the  same, 
addressed  to  the  Mexican  Minister  for  Foreign  Affairs,  to  be 
transmitted  by  the  Secretary  of  State  of  the  United  States ;  and 
the  Mexican  Government  engages  at  the  earliest  possible  moment 
after  the  receipt  of  sucli  demand,  to  cause  any  of  the  books, 
records,  or  documents,  so  specified,  which  shall  be  in  their  pos- 
session or  power,  (or  authenticated  copies  or  extracts  of  the 
same,)  to  be  transmitted  to  the  said  Secretary  of  State,  who  shall 
immediately  deliver  them  over  to  the  said  Board  of  Commis- 
sioners." 

These  books,  records  aud  documents,  here  spoken  of,  are  not 
such  as  passed  by  the  Treaty  of  Cession,  are  not  the  muniments 
of  title  to  the  soil,  but  are  such  as  properly  remain  Mexican 
archives,  yet  as  they  were  to  be  used  in  evidence  against  the 
United  States,  though  only  to  the  extent  at  the  most  of  $3,000,000, 
our  Government  has  taken  this  precaution. 

These  examples  are  indicative  of  the  plain  rule  of  the  law. 
They  will  serve  to  show  this  claimant  how  he  should  proceed,  if 
he  wishes  to  bring  public  records  in  Mexico  into  our  Courts, 
against  our  own  Government,  and  to  affect  our  own  domain. 

As  the  claimant  stands  now  before  the  Court,  these  papers,  by 
his  own  showing,  relating  to  the  sovereignty  and  domain  of  the 
United  States  in  California,  have  been  purchased  and  paid  for 
by  the  United  States  ;  they  are  therefore  no  longer  foreign 
records.  The  rules  of  evidence,  as  to  the  proof  of  such  records, 
by  exemplifications  under  the  great  seal  of  the  Foreign  Nation, 


>yGooglc 


or  by  sworn  copies,  do  not  apply.  And  iimstnueli  as  it  also 
appears  that  they  have  not  been  received  by  the  United  States, 
but  remain  in  the  hands  of  strangers,  the  rales  which  give 
authority  to  our  own  records,  and  prove  their  existence,  are  also 
inapplicable.  The  Court  can  have  no  knowledge  of  the  pla«e  of 
their  custody,  or  who  are  their  proper  custodians,  or  of  any  seal 
under  which  they  may  come  exemplified.  Such  things  are  known 
to  Courts,  because  they  must  take  notice  of  the  internal  constitu- 
tion and  of  the  of&cers  of  our  own  Government,  but  by  the  theory 
of  tliis  case,  these  papers  are  not  to  be  found  within  those  limits, 
but  in  a  foreign  land ;  they  are  then  neither  foreign  nor  domes- 
tic records  ;  they  are  for  this  Court  as  yet  nothing,  but  await 
the  endorsement  of  our  own  Government. 

To  suffer  any  papers  in  the  keeping  of  Foreign  Governments 
to  have  the  effect  of  limiting  and  controlling  the  rights  of  the 
United  States  to  the  soil  of  this  country,  is  a  trust  and  confidence 
not  to  be  reposed  in  any  Foreign  Government.  To  give  this 
force  to  what  the  claimant  calls  Mexican  archives,  to  what  at 
this  day,  Mexican  depositions  and  Mexican  ofBcials  may  certify 
to  us  as  such,  would  be  but  to  suffer  the  subsequent  declarations 
of  Mexico  to  govern  the  construction  of  the  contract,  and  deter- 
mine what  lands  were,  and  what  were  not,  the  public  lands  of 
the  United  States,  under  the  Treaty.  If  the  political  branch  of 
this  Government,  which  deals  with  Foreign  Governments,  chooses 
still,  at  this  late  period,  to  accept  of  such  declarations,  doubtless 
it  may ;  but  there  is  no  such  power  in  this  Court.  In  the  case 
of  Ehm  ^  Foster  vs.  JVeilson,  above  cited.  Chief  Justice  Marshall 
rejects  the  subsequent  declarations  of  France,  as  to  what  was 
the  true  extent  of  Louisiana  in  the  cession  from  Spain  to  France, 
and  &om  the  latter  to  the  United  States.  The  subsequent  decla- 
rations by  the  vendor  cannot  curtail  the  rights  of  the  vendee. 
Applied  to  nations,  this  rule  has  a  stronger  reason  than  in  the 
case  of  private  transactions,  and  to  uncivilized  Mexico  more  than 
to  other  nations.  Eeceive  and  give  effect  to  such  papers  as  these, 
and  not  a  foot  of  land  may  remain  for  the  operation  of  the  laws 
of  the  United  States.  No  purely  American  title  but  may  be 
swept  away  by  some  prior,  perfect  Mexican  title,  duly  proved  by 
exemplifications  under  tlie  great  seal,  or  by  copies  from  Mexican 
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archives,  thoronglily  sworn  to  by  some  Mexican  witness.  Our 
land  system  would  be  a  mere  illusion,  and  all  of  the  iuYOStiga- 
tions  of  this  Court,  and  of  the  Board  of  Land  Commissioners,  an 
ineffectual  labor.  For  all  that  has  passed,  neither  our  Govern- 
ment nor  onr  citizens  would  know  what  land  was  public,  and 
what  was  private,  property. 

(See  the  United  Slates  vs.  CUiTk,  VIII.  Peters,  p.  464.)—"  The 
object  of  this  law"  {the  Act  of  Confess  of  May  8, 1822,  and  so 
of  the  Act  of  1851,)  "cannot  be  doubted.  It  was  to  separate 
private  property  from  the  public  domain,  for  the  double  purpose 
of  doing  justice  to  individuals,  and  enabling  Congress  safely  to 
sell  the  vacant  lands  in  their  newly  acquired  territories." 

We  would  still  remain,  in  the  most  odious  and  dangerous 
sense,  a  Mexican  province ;  a  i>eople,  whom  the  partialities, 
prejudices  and  jealousies  of  our  true  masters,  would  prompt  only 
to  plunder.  It  is  impossible  to  exaggerate  the  enormity  of  the 
evils  to  which  this  strange  pretension  of  the  claimant  points 
directly.  He  has  here  set  up  the  first  of  these  foreign  archives, 
Mexican  titles  ;  but,  if  I  mistake  not,  the  example  is  calculated 
to  prove  contagious,  and  one  Castanares,  a  witness  in  behalf  of 
Limantour,  has  already  announced  that  he  is  the  fortunate  holder 
of  two  of  the  same  character. 

Again,  if  these  papers  could  be  considered  admissible,  they  are 
not  proved. 

The  witn^s,  Lafragua,  who  is  the  pillar  of  this  case,  says  that 
in  November,  1846,  he  wm  Minister  of  Interior  and  Exterior 
Relafions,  in  the  Mexican  Government.  At  this  time,  he  says 
that  he  saw  in  that  office  the  originals  of  these  papers.  They 
bear  date  of  the  month  of  May  of  that  year,  and  purport  to 
belong  to  the  Ministry  of  Justice,  whence,  he  says,  they  had 
been  removed.  But  this  makes  it  necessary  to  prove  that  they 
ever  existed  in  the  Ministry  of  Justice  ;  proof  which  Lafragua's 
testimony  could  not  supply.  Nobody  could  prove  their  existence 
in  the  proper  repository  from  May  to  November,  but  their  proper 
custodian,  who  was  not  Lafragua.  He  has  no  knowledge,  and 
neither  does,  nor  can,  pretend  to  any,  as  to  their  ever  havii^ 
been  in  the  Ministry  of  Justice,  or  as  to  their  removal  thence. 
Nor  does  he  prove  that  the  papers  were  in  the  Ministry  of  Inte- 
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rior  aail  Exterior  Eelatioua,  in  1846.  Saying  that  he  saw  them 
tliere,  is  not  proof,  for  he  should  have  personally  examined  them 
at  that  time,  and  have  now  sworn  to  their  identity  with  the 
papers  which,  in  1854,  no  less  than  eight  years  afterwards,  he 
saw  in  the  same  place,  and  compared  with  the  copies  which  he 
now  swears  to.  He  says  that,  as  Minister,  he  was  obliged  to 
examine  all  the  acts  of  Paredea,  for  the  purpose  of  laying  them 
before  the  Mexican  Congress ;  but  I  submit  tliat  this  review,  by 
a  Minister,  of  the  acts  of  a  former  Government,  is  not  that  per- 
sonal and  critical  examination  of  a  series  of  papers,  necessary  to 
establish  their  identity,  when  the  purpose  is  to  receive  them  in 
■  evidence.  And  if  the  identity  of  the  papers  which  he  saw  in 
1846,  with  those  which  he  compared  with  these  copies  in  1854, 
was  clearly  made  out,  still  is  there  no  proof,  because  he  is  an 
incompetent  witness  to  prove  that  what  he  saw  in  1846,  or  in  1854, 
we  e  ds  of  the  office  of  the  Ministry  of  Relations.  Only  the 
a  tual  u  todian  could  prove  that,  and  there  is  no  evidence,  no 
p  umj  t  o  1,  no  reason,  tliat  the  head  of  the  principal  department 
of  the  M  xican  Government  should  also  be  the  actual  custodian 
of  all  th  papers  in  all  the  offices  under  his  direction,  any  more 
tl  th  t  the  President  of  Mexico  himself  would  be,  any  more 
than  that  the  Judges  of  this  Court  are  the  actual  custodians  of 
tl     p  pe      n  the  Clerk's  office. 

Dep.  of  J.  M,  Lafragua,  seventh  answer  on  direct  examina- 
tion, p.  17, 

Dep.  of  J.  M,  Lafragua,  fifth  and  sixth  answers  on  cross 
examination,  p.  17. 

PkUIips  on  Emdence,  vol.  2,  jrp.  133-4. 

Greenkaf  on  Evidence,  sec.  485. 

Starkie  on  Evidence,  vol.  1,  pp.  202,  203,  212.* 


'  Other  witnesaea  have  since  been  examined,  but  the  objection  is  not  removed. 
In  every  one  of  the  Miaistriea  of  the  Mexican  Government,  there  is  an  officor  who, 
on  Ma  official  reaponsibilitj,  has  the  cuatody  of  the  papers  t 
Ministry.  {D^.  of  GnOo,  p.  1039,  qiicstiim  246.)  This  oiHcer,  fi'oi 
hia  duties,  is  the  only  competent  witness  to  prove  that  any  document  is  a  part  of 
the  archives  of  the  Government.  The  place  and  the  keeping  alone  authenticate 
them.    The  claimant  lias  brouglit  up  from  Mexico  several  clerlis,  who  now  are,  or 
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*t  some  time  have  been,  employed  in  Uie  Minislrj  of  Justice  aucl  the  Ministry  of 
Relations,  bub  amoi^st  them  no  Archivero. 

Since  1852,  Couto  says  he  has  had  charge  of  the  papers  once  belonging  to  the 
Junta  de  Fomeuto,  etc.,  which  institution,  attor  falling  into  a  state  of  dilapidation, 
and  so  remaining  for  several  years,  was  in  1S52  Anally  abolished,  and  its  papers, 
with  some  of  its  duties,  turned  over  to  a  new  establishment,  called  the  Adminis- 
tration of  the  Mining  Fnnd.  Francisco  Kirvan,  who  waa  the  AroMvero  from  18*6 
to  1862,  is  still  living  in  Mexico,  and  we  must  suppose  might  have  been  brought 
as  readily  as  others,  to  California.  The  Professor  of  Mathematics  in  the  Mining 
College,  Bias  Balearcel,  tastiSes  that  he  had,  at  one  time,  some  of  the  papers  which 
once  belonged  to  the  Faculty  of  the  Mining  College,  and  amongst  these  a  minute 
of  the  proceedings  of  a  certain  meeting  of  the  Faculty,  which  has  been  offered 
by  tho  claimant  as  important  corroborative  evidence.  But  be  also  says  that  he 
held  them  not  officially,  but  as  a  mere  private  charge,  keeping  them  in  a  recess 
in  the  wall  iu  his  apartments  in  the  College.  {Page  1930,  queilvma  287,  288,  289.) 
There  was  an  interval  of  some  months  from  their  date  to  the  time  when  he 
received  them,  and  there  U  another  of  some  years  since  he  surrendered  them  to 
the  hands  of  a  third  person.  (Pagei  1927,  1928-9.)  The  minute,  therefore,  to 
prove  which  he  Is  called,  lacks  the  authenHcation  of  place  and  keeping,  absolutely 
necessary  to  give  it  in  proof  anywhere,  the  character  of  a  public  writing. 
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In  the  District  Gonrt  of  the  United  States, 

NORTHEM  DISTEICT  01'  CAIIFOBHIA. 

THE  UNITED  STATES 

VS. 

ANDRES    CASTILLERO. 

No.  366  U.  S.  LAND  COMMISSION. 
No.  420  tl.  S.  DISTRICT  COCKT. 

ON    CROSS   APPEu^L. 


ARGUMENT  OF  EDMUND  RANDOLPH, 

Assistant  Counsel  of  tlie  United  States. 


REPORTED    BY   SUMNER    <te    CUTTER. 


SAN  PEANCTSCO  : 

AGNEW    &   DEPFEBACH,    PRINTEES,    125    SANSOME   STEEBT, 
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1.  The  character  of  certain  portions  of  the  argument  of  Mr. 

Benjamin-  . 

2.  The  title  to  the  land,  and  the  title  to  the  mine,  contained  in 

the  same  papers— hence  the  Court  must  pass  upon  the 
genuineness  of  both  titles.  Genuineness  the  first  inquiry 
in  all  cases,  under  the  Act  of  March  3d,  1851. 

3.  The  Xth  Article  of  the  Treaty  of  Guadalupe  Hidalgo— the 

declaration  therein,  that  no  grants  of  land  in  California 
were  made  after  the  13th  day  of  May,  1846. 

4.  Certain  legal  defects  apparent  in  the  papers.— Want  of  power 

in  the  President  and  the  Junta.— Contrary  to  the  form  of 
the  Government.— The  failure  to  contract. 
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Ip  Your  Honors  Please  : 

The  gentlcraan  who  has  preceded  me  has  said  a  great  many 
things  which  I  could  not  say,  because  I  cannot  presume  to  be  bis 
rival  in  eloquence  or  professional  learning.  He  has  also  said 
some  things  that  I  would  not  say  if  I  could. 

1. 

He  has  put  the  Attorney-General  of  the  United  States  on  trial 
before  this  Conrt.  In  phrase,  which  admits  of  no  misconstruc- 
tion, he  charges  the  Attorney-General  of  the  United  States  with 
being  a  party  to  a  conspiracy — the  object  of  which  is  to  rob  and 
plunder  those  whom  he  represents  here. 

We  have  been  startled,  when  wc  have  heard  him  say,  of  the 
Attorney-General,  "Fool!"  and  repeat  it,  "Fool,  Fool!"  and 
i^ain,  a  third  time,  "  Fool,  Fool,  Fool  1 "  Those  words  have 
since  rung  in  my  ears.  The  impression  can  never  be  effaced 
from  my  memory. 

And  wow  something  has  happened  in  the   course  of  my  life, 
which  at  no  time  had  I  dreamed  was  possible.    Nor  is  it  possible 
for  me  to  forget  that  the  gentleman,  who  uses  lai^uage  of  this 
sort,  is  one  as  eminent  in  another  place,  as  at  this  bar.     I  am  not 
trespassing  too  much  on  the  privilege  of  counsel,  to  say,  that  the 
wonder  is  heightened  by  the  fact,  that  the  words  are  spoken  by 
a  United  States  Senator.     Nor  are  they  redeemed  in  my  appre- 
hension by  the  poetical  quotation  which  they  introduce  : 
■'  Truth  craehed  to  earth  will  rise  again, 
Tio  olernal  yeara  of  God  are  hers." 
This  was  very  striking,  and  as  it  appeared  to  me  very  novel, 
I  was  sorry  that  my  learned  brother  did  not  give  me  the  refer- 
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ence.  Also,  as  it  seemed  to  rae,  was  this  language  as  unnecessary 
as  extraordinary  ;  for,  in  this  very  quotation,  lie  gives  the  reason 
■why  it  was  wholly  superfluous  for  him  to  bring  before,  this  Court 
the  mental  or  moral  defects  of  him  who  holds  so  high  a  position 
in  the  Government  of  the  United  States.  Tlie  charge  is, 
that  the  Attorney-General,  abusing  the  powers  of  his  high 
oflice,  had  done  al!  that  lay  within  his  power  to  suppress 
the  truth,  and  to  prevent  the  claimants  from  producing  here 
the  evidence  of  their  rights  ;  that  he,  whose  ministry  it  was 
to  &.id  in  the  execution  of  the  laws,  had  made  himself  the  means 
and  instrument  for  the  suppression  of  the  truth  to  which  the  law 
was  to  be  applied.  But,  it  is  said,  in  that  he  has  failed.  He  has 
been  defeated  ;  for,  "  Truth  crushed  to  earth  will  rise  again." 
The  truth  had  risen  again  ;  and  by  the  use  of  their  great  wealth, 
the  claimants  have  here  the  proofs  ajid  the  testimony  sufficient  to 
convince  any  man,  however  skeptical,  that  their  case  is  entirely 
just  and  honest,  and  right  and  true.  That  being  so,  for 
what  purpose  do  we  have  the  aiTaignment  of  this  high  offi- 
cer? Concede  that  all  that  has  been  said  coacemiug  him 
be  true,  yet  was  it  without  any  bearing  upon  this  case ; 
for  when  the  case,  in  point  «f  fact,  is  really  and  fully  be- 
fore the  Coui-t,  the  Court  has  no  concern,  no  care  nor  thought, 
what  other  branches  of  the  Government  of  the  people  of  these 
United  States  may  have  done,  or  may  have  omitted  to  do. 
Under  that  statement  of  the  case,  it  only  remained  for  your 
Honors  to  pronomice  that  judgment  which  the  gentleman  so  con- 
fidently expected.  That  was  all  that  he  had  a  right  to  ask,  and 
all  to  which  his  hopes  could  aspire,  as  Counsel  in  this  case  ;  and 
as  to  that,  nought  that  the  Attorney-General  might  have  done 
or  desired  to  do,  no  sin  that  he  had  committed  here  or  elsewhere 
could,  in  any  way,  have  any  effect. 

Now  I  am  not  the  proper  representative  of  the  Attorney-Gen- 
eral. I  am  here  but  as  an  assistant  to  the  District  Attorney, 
who  in  this  particular  case  turns  over  to  me  all  the  labor  and  all 
the  duty  that  belongs  to  his  position.  I  am  glad  that  he  also 
turned  over  to  me,  in  connection  with  the  case,  the  privilege  of 
speaking  upon  the  present  point— the  manner  of  its  presentation. 
Neither  politically,  personally,  socially,  or  in  any  other  way 
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except  in  this  one,  isolated  hiring,  am  I  in  any  way  connected 
with  'the  Attorney-General  of  the  United  States.  Yet  I  take  it 
upon  myself  to  say  that  the  acts  upon  which  this  charge  is  made 
are,  in  my  opinion,  eminently  just  and  proper  in  that  officer.  He 
says  that  he  believes  that  there  is  no  law  to  justify  the  taking  of 
evidence  by  a  Commissioner  in  the  City  of  Mesieo.  Therefore, 
in  his  opinion,  the  Government  of  the  "United  States  ought  in  no 
manner  to  be  a  party  to  any  such  proceeding.  I  am  as  much  in 
error  in  this  particular  as  the  Attorney-General,  for  I  have  never 
yet  been  able  to  discover  any  law  which  would  warrant  this  pro- 
ceeding. It  is  not  long  since  that  very  question  was  presented 
to  your  Honors,  and  your  Honore,  in  view  of  the  law,  when  it  was 
discu^ed  before  you  by  the  predecessor  of  the  present  District 
Attorney,  came  to  that  conclusion — that  evidence  by  deposition 
could  not  be  taken  in  a  foreign  country,  because  by  the  terms  of 
the  law  the  District  Attorney  was  required  to  be  present  at  the 
taking  of  the  depositions  ;  and  he  could  not  be  absent  from  Cali- 
fornia to  attend  to  the  taking  of  these  depositions  in  the  City  of 
Mexico.  Because,  then,  the  Attorney-General  of  the  United 
States  concurs  with  this  Court  in  that  opinion  as  to  the  law,  he  is 
to  be  brought  up  here  and  ai'raigned  before  you  as  a  malefactor 
by  the  New  Almaden  Company. 

Here  is  something  eminently  novel.  Because  an  officer  of  the 
Government,  acting,  as  your  Honors  are  obliged  to  believe,  upon 
the  dictates  of  his  conscience,  under  a  particular  statute,  adopts 
a  course  not  agreeable  to  certain  litigants  here,  the  most  emi- 
nent mea  in  this  nation  are  to  appear  here  and  denounce  him, 
as  a  public  prosecutor  hardly  would  a  burglar  at  the  bar. 

It  does  not  end  there.  Counsel  have  also  dwelt  upon  the 
course  of  the  District  Attorney.  Because,  forsooth,  he  thought 
it  proper  in  the  discharge  of  his  duty  to  give  his  opinion  to  a 
committee  of  the  Senate  of  the  United  States,  or  to  an  officer  of 
the  Government,  the  Attorney-General,  who  laid  it  before  a  com- 
mittee of  the  Senate  of  the  United  States— that  the  existing  law 
declared  and  expounded  by  this  tribunal- 
Mr.  Benjamin  (interrupting)— I  did  not  say  one  word  about 
the  District  Attorney. 

Mr.  Peachy— L  read  his  letter. 
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Mr.  Randolph — 1  am  very  happy  to  be  interrupted.  Let  me 
discriminate.  So  far  as  I  speak  of  the  charge  brought  against 
the  District  Attorney,  it  belongs  to  the  gentleman  who  opened 
the  case,  and  not  to  the  gentleman  who  immediately  preceded 
me,  although  the  latter  Eidopts  all  the  opinions  that  the  other 
gentleman  (Mr.  Peachy)  expresses. 

But  this  does  not  vary  at  all  what  I  have  to  say  about  the 
matter. 

I  say  the  District  Attorney  of  the  United  Stated  for  this  Dis- 
trict did,  with  a  decision  of  your  Hnnors  ab  to  what  the  law  is 
at  this  time  before  him,  give  it  as  his  opinion  to  his  superiors  at 
Washington,  that  the  law  ought  not  to  be  changed  And  he  is 
involved  in  this  censui'e  also,  because  he  gave  bvsch  an  opinion. 

How  do  the  gentlemen  know  that  the  District  Attorney  was  not 
really  of  that  opinion  ?  Do  they  undertake  to  say  that  he  does 
not  conscientiously  think  what  he  then  said  ?  If  he  does  think 
so,  and  even  if  he  should  be  wrong,  how  comes  it  that  the  New 
Almaden  Company  stand  up  here  and  dare  to  arraign  him  ? 

It  all  amounts  to  this :  That  in  this  one  suit  the  parties  claim- 
ant denounce  those  who  declare  what  in  their  opinion  the  law  is  ; 
and  they  denounce  all  who  do  not  concur  with  them  in  the  opin- 
ion that  the  law  ought  to  be  changed,  and*  do  not  lend  their 
hands  to  accomplish  a  change. 

And  again,  all  this  is  as  irrelevant  to  this  case — so  far  as  this 
District  Attorney  is  concerned — as  is  the  charge  against  the  At- 
torney-General. For  if  they  both  have  been  guilty,  neither  of 
them  are  on  trial.  It  is  their  accusers  who  are  on  trial,  and  who 
shall  answer  here  for  high  crimes  and  misdemeanors,  if  I  am 
able  to  present  this  case. 

Concede,  then,  that  my  learned  and  eloquent  friend,  who  lately 
was  District  Attorney.  (Mr.  Delia  Torre,)  with  the  Attorney- 
General  (Mr.  Black),  did  all  that  is  charged  against  them.  What 
have  you  to  do  with  it?  Will  your  judgment  be  different  with 
regard  to  the  claim  of  the  New  Almaden  Company,  because  of  these 
accusations  ?  Can  gentlemen  ask  you  to  render  any  judgment 
in  the  least  different  on  that  account  ?  They  cannot ;  because 
they  tell  you  at  the  same  time  that,  despite  all  these  conspiracies 
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here  and  at  Washington,  "  Truth  crushed  to  earth  would  rise 
again ;"  and  that  at  last  and  in  reality  we  liave  the  truth  in  the 
New  Almaden  case  now  before  ua. 

I  can  set  no  bounds  to  my  astonishment — for  informer  years  it 
was  one  of  my  greatest  pleasures  to  listen  to  the  gentleman  who 
preceded  me,  at  a  distant  bar— witli  the  most  gifted  members  of 
which  in  his  earliest  years  he  already  ranked — -and  I  have  heard 
from  him  arguments  which  not  only  carried  conviction  to  the  Court 
but  imparted  new  strength  and  vigor  to  the  minds  of  all  his  hearers. 
Wherefore  none  of  these  things  can  be  done  from  any  want  of 
knowledge  in  any  case  of  the  nature  of  an  issue  presented  before  a 
court  for  adjudication.  Wherefore,  none  of  these  things — with 
proper  deference  I  say  it — ^not  entirely  within  the  rules  of  pro- 
fessional propriety — no  part  of  all  this  arraigning  and  denounc- 
ing persons  not  parties  to  this  suit,  can  be  regarded  as  the  error 
of  a  common  mind  which  from  over-heat  might  in  the  moment  of 
debate  trespass  upon  the  rules  and  limitations  that  are  prescri- 
bed to  discussions  in  the  Courts.  I  have  to  look  for  another 
motive,  and  I  have  it  from  the  Counsel  himself. 

Eustace  Barron,  Sr.,  was  his  friend.  His  memory  he  rever- 
enced. He  remembered  his  princely  hospitality  which  he  had 
enjoyed  in  Mexico.  Eustace  W.  Barron  is  his  friend  ;  and  he 
loves  him  too  ;  and  is  intimate  with,  and  has  great  affection  for 
William  E.  Barron, 

Now,  if  your  Honors  please,  we  have  a  solution  of  all  this  busi- 
ness. Here  in  the  private  feelings  of  Counsel ;  here  in  the  sym- 
pathies ■fthich  a  man  of  a  good  heart  will  feel  for  those  whom 
he  reverences  and  he  loves,  we  have  a  degree  of  warmth  and  zeal 
that  goes  altogether  beyond  the  argument  of  the  case  which 
merely  to  try  we  are  all  assembled  here,  viz. ;  the  right  and  title 
of  Andres  Castillero,  of  the  New  Almaden  Company,  to  this  mine. 
In  truth,  I  myself  could  not  be  responsible  for  all  I  might  say 
with  the  deai-est  friend  I  had  in  the  world  here  at  the  bar  ar- 
raigned for  the  crim^  I  must  charge  ;  for  forging  and  fabrica- 
ting and  antedating  these  papers,  for  the  purpose  of  fraudulently 
acquiring  one  of  the  most  valuable  properties  in  the  world.  I 
could  not  trust  myself,  and  it  was  unwise  in  the  gentleman  to 
trust  himself,  to  stand  here  and  speak  from  the  strong  emotions 
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of  )iis  heart  toward  those  for  whom  he  entertained  the 
and  deepest  feelings.  Can  I  give  a  better  gauge  to 
the  warmth  of  this  private  attachment  than  to  say  that  it  actu- 
ally carried  the  Counsel  to  the  arraignment  of  the  highest  law 
officer  of  the  United  States  before  you  here,  as  a  common 
criminal,  because  his  course  bad  been  one  which  did  not  suit 
the  interests  of  the  living,  or  the  memory  of  the  great  departed  ? 
Yet,  we  are  not  at  the  end.  Fired  witli  a  zeal  too  much  for 
judgment,  even  the  judgment  of  one  so  eminent  for  that  quality, 
there  were  some  other  matters  in  the  argument  whi-^  ■^""- 
heard,  still  more  strange  to  me.  The  Counsel  anti 
"  glow  of  honest  pride  "  that  the  Judges  would  have  " 
that  all  their  former  prepossessions  on  the  subject  of  this  case 
were  mistaken,  and  that  these  claimants  should  have  their  own 
mine  again. 

"  Honest  pride  "  in  our  Judges  1  The  "  glow  of  honest  pride 
you  will  have  in  deciding  a  particular  case.  Let  me  say  to  this 
learned  gentleman  that  this  is  not  the  style  in  which  in  Cali- 
fornia we  address  our  Courts.  We  do  not  suppose  here 
that  our  Judges  have  any  warmth  of  "honest  pride"  or  of 
indignation  either,  but  that  they  do  minister  to  tlie  e^ential  prin- 
ciple of  justice  ;  and  whether  the  bolt  shall  fall  on  the  right 
hand  or  on  the  left  hand  is  to  them  a  matter  of  indiffer- 
ence;  whether  Eustace  Barron  and  his  memory  shall  be 
crushed  forever,  or  whether  the  humblest  being  that  could 
enter  our  doors  shall  have  his  rights,  is  in  the  eye  of  justice  one 
and  the  same  thing,  and  your  Honors  will  sit  in  either  case  alike 
unmoved.  The  mandate  of  the  law  is  imperative  ;  the  duty  of 
the  Judge  is  hob  to  speak  the  inspirations  of  the  heavenly 
principle,  and  human  passion,  '^honest  pride,"  "glow  of 
satisfaction,"  and  all  such  things  are  banished  from  our  ti-ibunals. 
Here  we  might  make  appeals  like  these  to  a  jury,  but  not  to 
our  bench.  And  when  we  do  make  appeals  like  these  to  a  jury 
we  generally  take  care  to  make  them  out  of  San  Francisco  ;  for 
even  our  juries  in  San  Francisco  are  somewhat  too  intelligent  to 
be  approached  by  any  such  talk  as  that.  In  some  countiy  places 
■where  the  people  are  simple,  know  but  little  of  the  affairs  of  life, 
and  confound   their  duties  as  judges   with  their    own  private 
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emotions,  perhaps  Counsel  might  safely  venture  to  appeal  to  the 
" glow  of  satisfaction "  and  "the  honest  pride,"  and  the  "vir- 
tnous  indignation,"  and  whatever  else  emotional,  in  connection 
with  the  verdiclB  they  are  to  render.  But  it  is  the  first 
time,  I  must  tell  my  learned  friend,  the  very  first  time  that 
I  ever  heard  such  langnage  addressed  to  one  of  our  Courts. 

Let  me  ask  him  a  question :  Did  he  ever,  on  any  occasion, 
address  the  Supreme  Court  of  the  United  States,  and  speak 
to  them  about  the  "  honest  pride  "  they  would  feel  in  giving  a 
judgment  for  A,  B,  0,  or  D  ? 

■  I  am  confident  that  he  never  addressed  Roger  B.  Taney  upon 
the  Supreme  Bench,  and  talked  to  him  about  the  "  glow  of  honest 
pride"  that  he  would  feel  in  deciding  for  one  of  his  clients.  I 
am  equally  confident  that  such  an  appeal  is  made  with  no  more 
propriety  to  our  Bench  here  than  to  the  Chief  Justice  of  the 
Supreme  Court  of  the  United  States. 
I  am  not  through. 

In  the  brilliant  peroration  that  we  listened  to  on  yesterday 
evening,  and  that  called  forth  the  plaudits  of  the  friends  and 
sympathizers  of  the  claimants  in  this  case,  who  at  that  time 
thronged  this  Court  room ;  when  the  audience  clapped  and  ap- 
plauded—although the  eloquence  which  called  forth  that  demon- 
sti-ation  was  addressed  to  two  judges  solemnly  sitting  to  try  a 
great  case,  involving  vast  property  and  the  charge  of  forgery — 
I  say  I  think  that  the  audience  was  right,  acted  with  much  pro- 
priety, with  nice  discrimination,  and  showed  a  due  sense  of  the 
fitness  i)f  things,  because  that  the  address  was  such  a  one  as 
called  for  just  such  a  response. 

But  in  that  peroration,  warming  up,  growing  hotter  and  hot- 
ter, with  a  zeal  now  mounting  up  to  a  white  heat,  glowing  like  a 
furnace,  what  else  do  we  have  ?  Actually  we  leave  the  present 
case,  the  trial  of  the  New  Almaden  Co's.  right  to  this  mine  of 
New  Almaden,  and  pass  over  into  another  Court  and  argue 
the  question  of  an  injunction  there  pending !  I  could  not  do 
such  a  thing  as  that,  and  when  I  say  that  I  could  not  do  it, 
the  evidence  of  the  warmth  and  the  zeal  of  the  gentleman 
on  the  other  side  is  exceedingly  strong  and  plain,  for  the  reason 
that  he,  so  much  hetter  than  I,  knows  what  is  permitted  to  us 
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Tithin  the  scope  of  our  pvotessional  duty  anci  its  priYJleges. 
What  has  that  injunction  to  do  here  now?  That  injunc- 
tion is  a  matter  which  the  gentlemen  can  bring  up  when- 
ever they  please,  not  in  the  United  States  District  Court, 
where  we  now  are,  but  in  the  United  States  Circuit  Court. 
We  are  not  here  to  argue  those  questions.  We  have  but  one 
question  here  to  argue,  and  that  is  -.—Do  the  New  Almaden 
Company  own  this  tract  of  two  leagues  of  land  and  the  New 
Almaden  Mine?  And  I  am  of  the  opinion  that  gentlemen  will 
find  in  the  end  that  that  one  case  is  enough  tor  their  present 
attention,  and  that  they  may  safely  leave  anything  eh»  off  until 
another  and  litter  occasion. 

Now,  having  gone  out  of  the  Court,  having  passed  over  into 
anotier  tribunal,  we  have  again  an  argument  of  an  eitra- 
ordinary  and  startling  nature.  Your  Honors  are  not  Mausflelds  I 
That  I  take  to  be  the  position  which  is  advanced  by  the  learned 
Counsel  on  the  other  side.  Tor  my  part,  aa  Mansfield  stands  so 
high,  perhaps  at  the  very  head  of  the  list  of  all  that  are  great 
in  judgment,  I  might  be  excused,  perhaps,  by  Kving  Judges  here 
and  elsewhere,  for  entertaining  such  an  opinion ;  but  I  know  not 
bow  the  gentleman  could  expect  to  be  eicusedfor  going  so  much 
out  ot  his  way  to  e-^tpress  it.  What  is  the  point?  Why,  that 
Mansfield,  in  his  day,  when  the  old  niceties  of  the  Common  Law 
were  brought  up  to  be  applied  to  commercial  transactions,  had  a 
mind  that  was  above  such  "opprobrious  niceties,"  and  knew 
that--f£ssanie  ratiom  msat  ipsa  /ex— but  as  a  contrast  the  gentle- 
man says  there  is  old  law  npon  the  subject  of  waste,  that 
stands  with  reference  t»  the  interests  of  California  at  the  present 
day,  just  as  the  niceties  of  the  Common  Law  stood  with  refer- 
ence to  commerce  in  the  days  of  Mansfield  ;  and  that,  whereas, 
Mansfield  had  a  mind  of  such  superiority  that  he  could  change 
the  Law— the  reason  changing— your  Honors  had  not,  in  like 
manner,  shown  yourselves  equal  to  your  times  and  your  position, 
and  from  lack  ot  capacity  had  blunderingly  and  stupidly  wronged 
his  clients.  Was  I  mistaken  ?  Did  the  gentleman  ask— cannot 
we  get  a  lUtk  of  the  sense  ot  Mansfield  in  California  ?  It  your 
Honors  are  not  Mansfields,  if  you  cannot  come  up  to  the  same 
high  standard— cannot  you  be  a  littk  like  Mansfield— cannot 
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you  have  just  a  littk  of  the  sense  of  Mansfield,  and  apply  it 
here  ;  and  scout  this  miserable  idea  that  the  old  notions  of  waste 
would  apply  to  the  Almaden  Mine,  and  against  the  inclinations 
of  such  men  as  love  and  respect  the  memory  of  the  deceased 
Eustace  Barron  ?     I  understand  tbat  to  be  the  argument. 

If  that  is  not  the  argument,  what  is  the  "  sense  of  Mansfield  " 
introduced  or  alluded  to  for  ?  What  else,  if  not  as  a  remon- 
strance against  this  Court  for  the  course  they  thought  proper  to 
pursue  ;  a  remonstrance  which,  properly,  should  meet,  as  it  did 
meet  on  the  instant,  a  response  from  the  Bench ; — "  That  without 
reference  to  whether  your  case  is  ti'ue  or  false,  the  Court  granted 
and  maintained  that  injunction  on  the  eternal  principles  of  equity 
and  justice." 

Here  is  the  issue  : 

The  Court  are  of  the  opinion  that  upon  the  eternal  principles 
of  equity  and  justice,  apart  from  these  facts,  the  injunction  ought 
to  have  been  granted,  and  was  properly  maintained.  But  the 
Counsel  is  of  the  opinion  that  all  the  reasons  of  waste  which 
the  Court  relied  upon,  no  more  apply  than  did  the  Common 
Law  niceties  to  commercial  transactions,  in  the  time  of  Mans- 
field ;  and  that  it  only  requires  a  little  of  the  sense  of  Mansfield 
for  the  Court  to  come  to  the  same  conclusion. 

May  I  never  come  into  Cour»  when  I  am  identified,  fully, 
closely,  personally,  in  all  my  heart  and  sentiments,  in  my  rever- 
ence, my  love  and  affection  with  the  clients  whom  I  represent  ; 
for  it  does  seem  to  me,  and  I  am  now  speaking,  in  every  word, 
with  the  utmost  respect  for  the  gentleman  on  the  other  side  ;  it 
does  seem  to  me,  that  when  I  do  such  a  thing,  my  client  will 
stand  very  much  in  the  same  position  that  is  described  by  the 
old  adage,  which  says  a  man  who  is  his  own  lawyer  has  a  fool 
for  his  client ;  for  the  client  who  would  send  me  into  Court, 
knowing  beforehand  that  I  was  absolutely  indentified  with  hiia 
in  all  my  emotions,  might  just  as  well  go  into  Court  himself. 

If  the  argument  had  been  made  from  the  own  mind  and 
impressions  of  the  learned  gentleman,  apart  from  all  these  con- 
siderations, I  will  go  his  security  that  no  part  of  what 
I  am  commenting  upon  would  ever  have  escaped  his  lips. 
But   speaking   as   he    does,    the   second   self  of  these  people, 
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what  caa  be  expected  but  that  he  should  speak  even  as  they 
would  speak ;  summon  here  John  Parrott,  summon  here  Wil- 
liam E.  Barron  and  Eustace  W.  Barron,  let  them  have  the 
gentleman's  place,  and  then  let  them  make  all  these  speeches 
about  the  Attorney-General  and  the  District  Attorney,  about  dis- 
solving injunctions  pending  in  other  Courts,  and  about  Mansfield, 
and  about  your  Honors,  not .  Mansflelds,  and  about  your  honest 
pride  in  abandoning  your  coavictions,  &a,,  &g.,  and  I  shall  not 
be  amaaed.  It  would  be  just  what  I  should  expect  to  hear  from 
John  Parrott,  William  E.  Barron,  and  any  other  of  that  aide 
■whose  interests  and  whose  characters  are  at  stake  in  the  present 
issue.     Never  from  Mr,  Benjamin  when  himself. 

A  few  more  subjects  of  remark  of  this  sort  and  I  am  done  upon 
that  branch  of  the  case,  ^ind  when  I  say  I  am  done  upon  that 
branch  of  the  case  I  say,  in  effect,  that  I  am  done  with  the  argu- 
ment of  the  gentleman  who  preceded  me ;  for  strip  it  of  all  these 
strange  externals  and  it  is  the  argument  of  the  other  gentleman 
(Mr.  Peachy)  who  is  immediately  on  my  left.  Also,  to  some  ex- 
tent, his  (Mr.  Peachy's)  argument,  doubtless  from  the  same 
warmth  and  zeal,  is  subject  to  the  same  animadversions  on  my 
part  which  were  needed  in  so  much  greater  degree  by  the  argu- 
ment of  the  gentleman  whom  he  preceded. 

But,  I  say,  strip  the  arguftient  of  these  foreign  substances 
which  adhere  around  it  and  disfigure  it  so  much,  and  at  last  it  is 
not  the  argument  of  this  learned  gentleman  to  whom  I  am  reply- 
ing, but  that  of  the  learned  gentleman  who  led  us  in  this  case, 
(Mr.' Peachy.) 

And  it  seems  to  me  sometliing  not  a  little  remarkable  in  the 
conduct  of  this  case,  that  gentlemen  with  the  very  highest  reputa- 
tion and  the  very  greatest  talent  and  learning  that  all  the  United 
States  can  produce,  that  can  be  found  anywhere,  at  the  bar  of  the 
Supreme  Court  or  in  the  Senate  of  the  United  States,  should  be 
brought  here  to  make  over  again  the  argument  which  has  been 
so  fully  and  earnestly  made  two  years  ago  by  gentlemen 
already  on  the  spot.  I  recognize  in  this  thing  the  principle 
of  the  speaking  trumpet  That  is  an  instrument  in  which  when 
the  word  goes  in  in  a  very  moderate  tone  at  one  end  it  comes  out 
with  a  great  blast  at  the  other.     Mr.  Peachy  uttered  the  argu- 
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ment  and  spoke  it  in  an  ordinary  tone — -almost  a  whisper  in  com- 
parison ;  but  when  that  same  argument  comes  out  at  the  other 
end  of  the  speaking  trumpet  the  whole  house  and  country  is 
startled  with  the  clamor  of  the  very  same  articulated  syllables. 

On  the  same  account,  in  the  same  zeal,  warmth  and  earnest- 
ness  of  friendship,  I  must  suppose  that  some  other  remarks  have 
been  made  with  reference  to  other  persons  concerned  in  and  about 
this  case.  There  is  one  witness  here  whose  handling  is  absolutely 
frightful.  That  man's  name  is  Henry  Laurencel.  Why,  he  is  an 
ogre.  There  are  no  words  of  reprobation  or  contempt,  there  is 
no  measure  of  iniquity  that  is  not  to  be  applied  and  charged  to 
Henry  Laurencel.  Absolutely,  if  a  man  has  been  known  to 
speak  to  Henry  Laurencel,  according  to  the  argument  on  the 
other  side,  he  is  utterly  damned  in  this  case.  It  is  only  necesary 
to  hare  a  little  evidence  that  at  some  time  or  place  he  has  been 
seen  in  conversation  with  Laurencel,  and  there  is  no  use  in  put- 
ting such  a  man  as  that  on  the  witness  stand.  They  make  of 
Laurencel  about  the  same  thing  as  a  fabulous  animal  of  modern 
times,  which  we  read  about,  evidently  purely  mythical  though 
exceedingly  modem.  I  mean  the  blow  snake,  found  it  matters 
not  where,  of  which  it  is  said  that  it  is  only  necessary  for  the 
poisonous  reptile  to  raise  himself  up  on  his  tail,  blow  in  a 
man's  face,  and  he  is  dead  in  an  instant.  So  with  Laurencel.  It 
is  only  necessary  for  him  to  blow  in  a  man's  face,  and  at  once  his 
reputation,  his  credit  and  faith  and  everything  that  concerns  him 
as  a  witness  is  dead  and  gone  forever. 

Now -who  is  Henry  Laurencel  ? 

We  had  eulogies  on  the  claimants.  We  had  the  life  and  char- 
acter and  pathetical  end  of  Eustace  Barron,  and  all  the  scenes 
that  surrounded  that  death  bed.  I  will  then  take  the  liberty  of 
following  in  the'  same  line  and  saying  a  few  words  as  to  who 
Henry  Laurencel  is. 

Henry  Laurencel  ia  a  gentleman  of  high  birth ;  and  that  I  sup- 
pose will  be  duly  appreciated  by  the  learned  gentlemen  on  either 
side  of  me,  (Mr.  Peachy  and  Mr.  Benjamin.)  Henry  Laurencel 
Is  a  gentleman  of  thorough  education,  in  the  very  best  schools  ; 
and  in  that  respect  he  stands  upon  an  eqaality  with  my  learned 
friends  here,   who  have  eigoyed    the   same  advantages.      He 
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served  with  distinction  in  the  French  Navy,  and  at  a  very  early 
age,  contrary  to  the  entreaties  of  frieads  and  superiors,  lie 
left  the  service  in  order  that  by  his  private  efforts  he 
might  rebmld  the  fortunes  of  his  family.  At  the  time  of  life 
when  our  young  men  were  setting  out  for  California  to  make 
a  start  in  life,  he  was  already  the  Commander  of  a  merchant 
ship  in  the  Chinese  Seas,  and  owner  of  it  too.  In  his  own 
ship,  ten  or  eleven  years  ago,  he  came  to  California.  Here  he 
sold  his  ship,  and  here  remaining,  in  the  due  course  of  time  was 
naturalized,  and  became  an  American  citizen.  Henry  Laurencel 
then  had  the  audacity  to  buy  a  rancho ,  which  he  believed  included 
the  New  Almaden  Mine.  Now  that  was  a  thing  that  was  sold 
at  public  auction.  The  agent  and  manager,  Captain  Halleck, 
was  there  present,  as  I  am  informed  and  believe,  and  so  was 
William  E.  Barron  at  the  time  the  property  was  put  np,  and  bid 
off ;  and  they  let  Henry  Laurencel  buy  it.  And  then  Laurencel, 
as  most  other  people  would  do,  endeavored  to  realize  what  he 
had  obtained  by  his  purchase,  and  to  become,  in  an  effective 
sense,  the  owner  of  the  rancho  he  had  bought,  with  all  and  singu- 
lar its  appurtenances,  including  the  Mine  of  New  Almaden,  if  be 
could  show  that  that  too  was  upon  his  land,  and  a  great  many 
people  even  then,  not  counsel  in  this  case  on  either  side,  believed 
that  that  mine  did  not  belong  to  the  New  Almaden  Company,  but 
that  they  were  trying  to  make  out  a  title  without  any  foundation 
either  in  the  facts  or  the  law.  Under  these  circumstances,  he 
was  guilty  of  an  act,  which,  of  coarse,  these  gentlemen  would 
not  "be  guilty  of ;  and  which,  as  they  condemn  it,  I  must  think  was 
very  bad  indeed.  He  saw  a  man  who  once  belonged  to  the  New 
Almaden  Company,  who  had  in  his  possession  a  number  .of 
papers,  which  he  told  Laurencel  were  snfacient  to  make  good 
the  latter's  claim  to  the  Mine,  and  defeat  the  claim  of  his  adver- 
saries. Now  there  is  such  a  thing  as  a  very  high,  exalted 
and  delicate  sense  of  honor,  which  belongs  to  the  gentiemen 
on  the  other  side— and  I  accord  it  to  them— which  would 
say,  that  you  ought  not  to  buy  from  men  who  turn  against 
their  friends,  papers  which  would  be  your  salvation  ;  pre- 
venting nine  or  ten  years  of  your  labor  going  for  nought ; 
but,  because  it  is  criminal  and  base  for  a  man  to  turn  upon 
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his  former  associates,  and  sell  the  evidence  of  their  common 
guilt,  you  should  say  :  "  Avaunt  ye !  Ayaunt  ye !  I  will  have 
nothing  to  do  with  you.  I  will  not  prove  anything  against 
the  New  Almadcn  Company  through  such  men  aa  you,  even 
by  thoir  own  letters."  Of  course  the  gentlemen  would  say 
that ;  we  have  their  word  that  they  would  not  be  guilty  of  so 
great  an  offenae.  They  could  not  bring  themselves  to  buy  this 
evidence.  Yea,  we  have  their  word  for  it.  But  Henry  Lauren- 
eel  did  buy  it ;  and  when  he  made  it  known  to  the  District  Attor- 
ney, without  stepping,  or  staying,  without  hesitation  or  doubt 
for  a  single  hour,  upon  the  very  first  information  he  had,  that 
officer  ordered  the  process  to  be  issued  to  bring  those  papers 
into  Court.  Now  he  is  blamed  about  that  too.  He  did  not  know 
anything  about  the  papers  until  such  time  as  he  was  informed 
where  they  were,  and  what  was  their  nature.  Then  did  he 
command  the  issuance  of  the  order  to  bring  them  into  Court- 
If  there  is  any  doubt  about  this,  there  is  the  District  Attorney, 
(Mr.  Delia  Torre)  and  I  desire  him  to  answer.  I  want  him  to 
speak  for  himself. 

Mr.  Dblla  Tohre — I  am  unexpectedly  called  upon— may  it 
,  pl'ease  the  Court,  to  make  tliis  statement  at  the  present  moment. 

I  was  satisfied  that  the  Counsel  who  last  argued  the  case  had 
never  been  informed  of  the  facts  aa  to  the  production  of  those 
papers  in  Court,  and  I  desired  from  him  a  few  moments  of  his 
time  in  order  that  I  might  have  made  an  explanation; — not  an 
explanation — let  it  be  understood  that  I  have  no  explanation  to 
make,  but  a  simple  statement  of  facta. 

I  was  prevented  from  doing  this  by  the  voluntary  statement 
of  Counsel  to  me,  that  no  charge  or  insinuation  was  intended  to 
be  made  by  him  againat  me.  Otherwise,  what  I  am  now  about  to 
say  would  have  been  said  earlier, 

I  received  information  from  a  gentleman  who  stands  second  to 
none  here  or  elsewhere,  that  in  the  custody  of  a  banker  in  San 
Francisco  there  were  certain  papers  which  would  cast  light  on 
the  New  Almaden  Mine  case,  then  pending  under  my  manage- 
ment aa  District  Attorney.  Without  an  instant's  waiting,  I  dis- 
patched an  officer  with  orders  to  bring  these  papers  into  Court. 
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A  stranger  was  I  to  the  mode  in  which  they  were  brought  into 
the  possession  of  Mr.  Davidson,  the  banker.  I  was  utterly  igno- 
rant how  he  obtained  them.  The  only  information  I  had  was 
that  he  held  papers  of  importance  in  the  case,  and  I  at  once 
issued  an  order  for  their  production  in  Court.  They  were 
brought  into  Coui't. 

For  the  first  time  when  that  bos  of  papers  was  opened  in 
Court— the  Counsel  for  the  claimants  making  no  objection— I 
learned  the  nature  of  the  contents  of  the  papers. 

In  making  this  statement  of  facts,  I  will  state  that  I  would 
have  gone  further.  If  I  am  to  be  assailed  for  doing  what  I  con- 
ceived to  be  my  duty,  I  will  make  known  what  my  opinion  of  my 
duty  was. 

Had  I  at  any  time  of  my  official  career  been  informed  of  evi- 
dence bearing  upon  any  case  in  which  the  United  States  was  con- 
cerned, and  tending  to  show  fraud,  and  that  there  was  "a  con- 
spiracy to  suppress  and  conceal,  I  would  have  had  tliat  evidence 
and  those  papers  brought  into  Court  at  once.  If  I  had  known 
that  any  one  had  attempted  to  suppress  legitimate  evidence,  I 
would  have  had  them  put  upon  trial.  I  received  no  such  infor- 
mation. It  was  a  dry  matter  of  faot-r-the  whole  operation.  Here 
were  papers  alleged  to  be  important,  which  could  be  brought  in 
.  by  process  of  Court.  They  were  brought  in  by  that  process. 
His  Honor,  the  Judge  of  the  District  Court,  recollects  these 
scenes.  He  recollects  the  time  and  manner  in  which  the  papers 
were  taken  out  of  the  box. 

A^  to  the  effect  of  these  letters  and  what  they  were  worth,  I 
care  not.  I  considered  that  I  did  but  my  duty  in  having  them 
brought  into  Court,  and  I  so  ordered. 

Mr.  Randolph — Now,  if  your  Honors  please,  we  have  one  man 
who  stands  exactly  and  entirely  right.  The  District  Attorney 
did  exactly  what  the  gentlemen  thought  was  right  in  the  premises, 
Hence  all  the  wrong  in  this  matter  belongs  with  other 
persons,  who  might  have  informed  the  District  Attorney  that 
there  was  such  evidence.  With  that  evidence  before  the  Court, 
with  the  contents  of  the  box  now  revealed,  how  far  it  was  wrong 
in  Laurencel  to  make  known  these  things,  is  a  matter  the  Court 
can  easily  deteniiine. 
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Henry  Laurence!,  however,  acted  in  this  matter  for  the  inte- 
rest of  Mr.  Henry  Laurencel.  He  is  as  well  knowa  in  this  com- 
munity M  either  of  the  Counsel  on  the  other  side,  and  better 
than  one.  I  have  told  you  how  he  came  to  this  countiy, 
and  if  necessary  I  could  appeal  to  the  representative  of  his 
former  country,  to  the  consul  of  France,  to  show  that  he  stands 
here  yet  as  the  very  flower  of  French  society  in  this  place. 
It  ia  because  Mr.  Henry  Laurencel  is  not  here,  but  has  left  the 
State  and  is  traveling  now  overland  with  his  family  to  the  Bast, 
that  I  have  said  one  word  for  him.  For  my  answer  would  have 
been  to  the  gentleman  :  "  Go  up  upon  Montgomery  street  and  say 
there  all  that  you  say  in  Court  against  Henry  Laurencel."  I 
■would  have  been  saved  the  trouble  of  any  further  answer.  That 
is  all  the  answer  that  I  should  have  made.  , 

Mr.  Benjamin — I  admit  that  I  should  have  been  afraid  if  he 
had  been  here  while  I  was  speaking  of  him, 

Mr.  Randolph — It  is  only  upon  the  gentleman's  admission 
that  I  take  such  a  thing.  Such  a  supposition  as  that  could  never 
have  entered  into  anybody's  mind.  Considering  the  total  irrele- 
vancy of  what  the  gentlemai*  said,  I  should  liave  rather  supposed 
that  be  would  have  been  afraid  to  say  it  here. 

I  have  nothing  in  the  world  to  do  with  Henry  Laurencel 
except  as  a  witness ;  and  now  he  stands  fully  disclosed.  His 
purchase  is  disclosed,  that  he  bought  those  papers  is  disclosed, 
that  he  gave  a  large  sum  of  money  is  disclosed,  upon  his  own 
statement ;  only  the  precise  amount,  which  does  not  vary  the 
matter  at  all,  is  drawn  out  by  the  questions  of  the  counsel  on 
the  other  side.  He  cannot  impose  upon  you.  You  know  all 
the  circ  m  tan  f  these  transactions,  and  from  them  you  can 
judge  wh  th  he  ntitled  to  credit  or  not ;  without  the  exag- 
gerated mn  nt  f  m  the  other  side  you  ai-e  able  to  form 
your  own  judgm  nt  u  the  premises.  And  having  now  discussed 
this  wit  k     w  n    what  he  was,  what  he  is,  where  he  is  to  be 

found,  I  shall  diop  him. 

There  has  always  been  a  difi'erence  between  myself  and  the 
learned  gentleman  upon  my  left  (Mr.  Peachy)  upon  one  point. 
It  was  and  is  that  the  Government  of  the  United  States  has  in- 
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terfered  in  this  matter  in  favor  of  Henry  Laurencel  and  against 
the  New  Almaden  Company.  According  to  my  understanding  of 
the  matter,  the  Government  of  the  United  States  has  done 
precisely  tlie  same  thing  with,  reference  to  the  New  Almaden 
Company  and  Henry  Laurencel.  The  difference  between  my- 
self and  the  gentleman  is  more  specific  in  this,  that  he  thinks 
that  in  the  matter  of  the  iiyunction  there  is  a  different  issne 
pending  from  that  which  is  pending  in  all  these  cases.  I 
am  compelled  to  leave  that  difference  between  him  and  myself 
to  stand.  But  according  to  my  idea  the  issue  in  all  these  cases, 
including  the  equity  suit,  is,  on  the  one  hand,  that  the  claim- 
ant owns  the  land  and  mine,  and  on  the  other  (iat  the  United 
States  own  it.  In  the  Fossat  case,  (Laurencel's,)  upon  that  issue 
the  witnesses  are  introdnced  and  examined  for  weeks  at  a  time, 
and  the  argument  made  on  behalf  of  the  United  States  by  the 
learned  and  persistent  Counsel  of  the  New  Almaden  Company 
(Mr.  Peachy.)  In  the  case  of  Andres  Castillero  or  the  New 
Almaden  Company  vs.  the  United  States,  I  hold  the  same  issue 
to  be  there.  And  in  that  case  the  learned  Counsel  is  on  the  side 
of  the  claimants. 

In  the  injunction  case,  the  issu^  is  the  same.  On  the  one 
hand,  that  the  United  States  own  the  land  and  mine— and  on  the 
other,  the  parties  defendant  in  that  injunction  suit,  who  are  the 
same  as  the  claimants  in  this  ease.  In  that  case,  again,  the  gen- 
tleman is  on  the  side  of  the  claimants. 

Now,  for  my  part,  following  in  his  footsteps  as  Counsel  for  one 
of  these  ranches,  who  claim  this  satfle  mine,  I  have  in  one  case 
defended  the  right  of  the  claimant  against  the  United  States, 
just  as  he  did  ;  and  in  another  case,  defended  the  right  of  the 
United  States  against  another  claimant,  just  as,  according  to  my 
understanding,  he  does  again.  And  in  the  injuntition  case  I  do 
but  the  same  thing  over  again.  Indeed,  there  is  really  no  sepa- 
rate equity  suit,  as  they  say  ;  but  the  injunction  case  is  auxiliary 
to  this  case,  and  the  issue  one  and  the  same  in  both.  This  case 
has  been  transferred,  bodily,  over  to  the  Circuit  Court  of  the 
United  States,  in  order  simply  to  get  the  benefit  of  a  defensive 
process  in  that  Court,  which  could  not  be  obtained  out  of  the 
District  Court.     So  that,  if  by  the  law  of  1851  the  jurisdiction 
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of  all  these  cases  had  beeu  conferred,  aa  it  might  have  been, 
upoH  the  Circuit  Court  of  the  United  Statca,  and  uot-upon  the 
District  Court,  then  there  never  would  have  been  even  a  sepa- 
rate title  of  a  suit.  And  simply  because  of  that  fact,  of  the  diver- 
sion of  jurisdiction,  is  it  that  there  is  a  separate  title  ;  the  issue  all 
the  time  being  the  same,  to  wit : — that  the  claimants  own  the  mine 
on  the  one  hand,  and  the  United  States  on  the  other.  But,  it  is 
here  uniformly  the  practice  that  every  claimant  will  in  turn  aid  the 
United  States  to  defend  against  every  rival  claim.  I  do  not  see 
where  there  can  be  any  ground  for  the  charge  of  preference  and 
favor  extended  by  the  United  States  to  Laurencel,  over  the 
claimants  in  this  case.  Does  it  consist  in  mere  steps  and  meas- 
ures proper  to  be  taken  in  the  issue?  'That  does  not  make  any 
difference.  It  is  proper  in  one  sort  of  case  to  use  one  kind  of 
process,  and  in  another  case  a  different  process.  But,  in  either, 
the   coarse  and  interference  of  the   Government   remains   the 

And  I  do  hold,  notwithstanding  I  am  here  to  argue  this  case, 
that  if  there  has  been  favor  shown  to  either  side,  it  has  been  to 
the  New  Almaden  Company.  For  surely  nothing  that  I  can  say 
or  do  against  the  New  Almaden  Company,  can  be  weighed  in  the 
balance  with  the  mischief  which  the  Counsel  of  that  Company 
(Mr.  Peachy)  has  been  let  in  to  do  against  the  clients,  whom  I, 
in  a  small  part,  represent  in  the  Fossat  case.  I  do  not  know 
whether  the  gentleman  receives  any  fee  or  not,  but  I  know  he 
has  deserved  one.  And  if  that  would  be  of  any  service  to  him, 
nothing  would  give  me  more  pleasure  in  the  world  than  to  cer- 
tify to  the  very  highest  possible  amount  that  any  gentleman  in 
the  profession,  no  matter  who,  would  ask  for  like  service. 

But  these  are  but  irrelevances. 

We  may  have  done  wrong.  This  is  not  the  proper  place  to 
try,  and  punish  us.  I  will  concede,  if  they  like,  all  the  charges 
they  have  made  or  insinuated  against  us,  from  the  Attorney- 
General  even  down  to  myself,  but  it  will  not  help  the  New 
Almaden  case.  You  have  got  at  last  to  come  plainly  up  to  this 
issue : — are  your  papers  genuine,  if  so  are  they  in  law  suiEcient ; 
and  that  I  propose  to  argue. 
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3. 

If  your  Honors  please :  I  will  briefly  call  your  attentiou,  first 
to  the  papers  which  the  claimants  bring  from  Mexico  and  most 
Tely  upon.  In  considering  the  genuineness  of  the  claimants' 
■titles,  so  far  as  it  is  contained  in  these  papers,  it  is  immaterial 
whether  or  not  a  mining  title  has  been  presented  in  the  petition. 
It  is  also  immaterial  whether,  if  such  a  claim  has  been  pr^ented, 
this  Court  has  jurisdiction  of  it ;  for  the  same  series  of  papers 
contain  both  titles.  They  are;  as  I  may  say,  two  flowers  upon  a 
■common  stem-  Either  both  the  title  to  the  land  and  the  title  to 
the  mine  are  forged,  or  both  are  genuine. 

Your  Honors,  I  submit,  must  first  consider  the  facts ;  and 
after  that,  if  necessary,  consider  the  law  of  the  case,  and  with  it 
the  question  of  jurisdiption.  This  I  understand  to  be  the  order 
which  the  Supreme  Court  of  the  United  States  have  said  (in  Sut- 
ter's case)  ought  to  be  observed.  And  I  am  authorized  further 
to  say  that  such  is  the  earnest  desire  of  both  parties  in  the  pre- 
sent case. 

The  first  objection  which  I  will  present  is,  that  the  papers  did 
ikot  exist  on  the  second  of  February,  1848.  Those  papers  I 
mean,  which  come  from  the  City  of  Mexico. 

Mr.  Justice  Hoffman— -The  Castillo  Lanzas  dispatch? 

Mr.  Randolph— Yes,  sir,  the  Castillo  Lanzas  dispatch,  as  now 
liefor*  this  Court. 

Your  Honor's  question  suggests  to  me  the  propriety,  before 
■entering  into  this  discussion,  of  enumerating  the  papers  to  which 
I  refer.  There  were  filed  with  the  petition  of  the  claimants  as 
Exhibits,  the  following  (except  the  fourth  :) 

First — A  communication  from  the  Junta  de  Fomento  y  Ad- 
ministrativa  de  Mineria  to  the  Minister  of  Justice,  dated  May 
5th,  1846. 

SecoTid — A  communication  from  the  Minister  of  Justice  to  the 
Junta,  in  reply,  dated  May  9th,  1846. 

Third — A  communication  from  the  Junta  to  the  Minister  of 
Justice,  dated  May  14th,  1846,  enclosing  a  conuminication  from 
Castillero  to  the  Junta,  dated  May  12th,  1846.     To  these  two 
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papers  I  give  a  common  date,  viz.:  ttat  of  tlie  com;:iuiiicatioii  of 
the  Junta  enciosing  the  eommanication  of  Castillero. 

Fourth — A  brief  memorandum  of  date  of  May  20tli,  1846,  pur- 
porting to  be  written  on  the  margin  of  the  last  named  communi- 
cation from  the  Junta  de  Fomento  to  the  Minister  of  Justice, 
to  the  effect  that  its  prayer  was  granted. 

Fifth — A  communication  from  the  Minister  of  Justice  to  the 
Junta,  dated  on  the  same  day.  May  20th,  1846. 

Sixth — A  dispatch  of  the  Minister  of  Relations  to  the  Gover- 
nor of  California,  dated  May  23d,  1846,  embodying  a  communi- 
cation from  the  Minister  of  Justice,  wherein  was  also  contained 
the  commanicatioQ  referred  to  next  above  (the  fifth.)  That  is  to 
say,  that  one  dispatch  embodied  those  three  instruments. 

The  foregoing  are  such  of  the  papers  from  Mexico  as 
were  (except  the  fourth)  filed  as  Exhibits  to  the  claimants' 
petition.  Other  papers  have  since  been  put  in  evidence, 
which,  in  their  own  nature,  it  would  be  extremely  diflScult 
to  discriminate  from  those  called  the  title  papers ;  but  hav- 
ing been  subsequently  introduced  as  evidence,  I  do  not  now 
present  them  as  a  part  of  the  title  papers  of  the  claimant. 
They  come  in  under  the  head  of  proof. 

3. 

Keeping,  if  your  Honors  please,  this  series  of  papers  distinctly 
in  mind,  you  have  before  you  one  part  of  the  subject  matter 
which  it  is  incumbent  upon  the  claimants,  in  this  case,  to  estab- 
lish by  their  proof ;  and  that,  I  propose  to  show,  they  have 
utterly  failed  to  prove. 

On  behalf  of  the  Government  of  the  United  States,  I  aJl^e 
that  all  these  papers  are  ante-dated  and  forged  ;  because  they  did 
not  exist  on  the  2d  day  of  February,  1848,  the  day  of  the 
signing  of  the  Treaty  of  Guadalupe  Hidalgo  by  N.  P.  Trist,  on 
the  part  of  the  United  States  ;  and  Luis  G.  Caevas,  Bernardo 
Couto  and  Miguel  Atristain,  on  the  part  of  Mexico.  I  will  read 
the  last  paragraph  from  the  10th  Article  of  the  Treaty,  as  it 
was  negotiated : 
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The  Mexican  Government  declares  that  no  grant  whateTer^of  lands  in  Texas 
has  heea  made  since  the  second  daj  of  March,  one  thonsand  eight  hnndred  and 
thirty-sii;  aad  that  no  grant  whatever  of  lands,  in  anj  of  the  territories  afore- 
said, has  been  made  since  the  thirteenth  day  of  Maj,  one  thonsand  eight  hnndred 
and  forty-sis. 

Tie  daimnnls  declare  in  this  mil,  md  ash  ymr  Honors  (o 
iechre,  that  bath  their  grant  to  the  Mim  and  to  the  too  leagms 
of  land  were  rnadt  on ,  the  20(4  tfaj  of  Maj/,  1846.  But  the 
Mexican  Government  declares  tiat  no  grant  whatever  of  lands 
in  Texas  has  been  made  since  the  second  of  March,  1836  ; 
and  that  Bo  grant  -Krhatever  ot  lands  in  any  of  the  territories 
aforesaid,  to  wit :  the  territories  of  California  and  New  Mexico, 
ceded  to  the  United  States— has  been  made  since  the  13th  ot 
May,  1846. 

I  read  from  Tol.  1th,  Senate  Docs.,  30th  Congress,  Doc.  52,  p. 
60,  (18«-'4S.) 

After  this  Treaty  had  been  negotiated,  and  but  a  tew  days 
before  the  signatures  were  affixed  to  it,  N.  P.  Trist.  the  Com- 
missioner on  behalf  of  the  Government  of  the  United  States, 
addressed  to  the  Hon.  James  Buchanan,  Secretary  of  State,  a 
letter,  (January  25th,  '48,)  givmg  a  Ml  and  detailed  account  of 
the  whole  proceedings.  Your  Honors  will  find  it  on  pages  260 
■to  294,  continuously — Doc.  No.  52. 

I  will  read  only  certain  portions  of  the  letter.  I  read  now 
from  the  first  and  second  pages  ; 

The  Mexican  Commissioners  hold  their  foil  lowe-s  tea  ng  date  on  the  30th 
of  Doeemler,  1847,  ftom  the  P»,sident  ad  mter.m  f  tl.  EeprWe  (G.neral 
Anaya,)  constitolionaEj  elected  to  thatoflloe  n  Noveml  er  hy  the  S  vere.gn 
Oon.titn.nt  Congress,"  rftet  a  sever,  and  doMon.  ,tr  rggl.  m  th.t  hod  h.twe.n 
the  P....  and  th.  War  parti..,  th     ha  ..d    b'    t.    f  wh  h  have  been 

.ipl.inedinmjdl.p.tche.!altho,gi   heseall    db     a      n     da       th   dim  n 
ties  with  which  the  former  have  had  to         gg        nd        h       du  n  n  as 
efforts  in  which  they  have  been  enga     d  etrr  ™>f   «  dtsM  d  <^em 

metit.  which  followed  the  captnre  o       is  C  p  „  , 

Itwastinder  the«oIrcnm.tal,ce.,      h  n  It    E      b  .     ■!»  i«  .  flew,    «l 

of  an«  sort,  that  the  ablest  and  best  m  n         h    M  d    a     pa        w  h  a      w  to 
re.ene  their  eonnlry  from  the  anarvhj  wh    h  had  bg       and   h  n       m  t   pea 
prevailed  upon  Sener  Peiia  to  aseum     he  P  na  P    sid  n  y 

That  was  the  condition  of  Mexico  at  that  time.    Mi.  Trist 
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The  condition  of  the  inhahitants  of  the  eedcd  or  tranaforrfid  territory  is  the 
topic  upon  which  moat  time  has  been  expended,  in  the  modes  stated  at  the  com- 
meaoement  of  tbese  remarks.  It  oonsUtuted  a  subject  upon  which  it  was  all- 
important  that  the  Treaty  should  be  guarded  at  all  points,  and  should  recommend 
itself  as  strongly  as  possible.  EyerythiDg  proposed  on  the  other  side  in  regard  to 
it  was  inadmisaible  or  objectionable,  in  snbstance  or  form ;  and  the  Articles  as 
they  now  stand  are  the  result  of  drafts  prepareil  by  himself,  and  were  repeatedly 
amplified  and  otherwise  altered  fo  meet  the  wishes  of  the  Mexican  Commissioners. 
The  aHpuiationa  regarding  the  incorporation  of  the  inhabitants  inlo  our  Union 
were  restricted  to  tbe  lleaccm  inhabitants,  because,  as  the  Mexican  Commissioners 
stated,  their  Government  bos  no  right  to  enter  Intfl  sach  stipulations  in  regard  to 
the  foreigners  who  may  be  raiding  in  the  transferred  territory.  The  right  of 
Mesicans  residing  there  to  continue  there,  retaining  the  character  of  Mexican 
citizaos,  would  follow  as  a  neees'sary  consequence  from  the  right  secured  to  such 
citizens,  by  the  Treaty  of  Commerce,  to  go  and  reside  there.  On  this  point,  and 
for  the  riffht  secured  to  such  citizens,  resident  or  non-readent,  to  retain  the  landed 
property  they  may  now  own  there,  a  precedent  was  afforded  by  our  British  Treaty 
of  1794,  (Articles  n,  and  IX.)  The  liberty  to  "  grant,  sell,  or  derlse  tbe  same,  to 
whom  they  please,"  I  qualitied  by  restricting  the  right  of  porchase  to  Mexicans. 
This  stipulation  is  particularly  important  to  landholders  on  the  Rio  Brayo,  and 
especially  so  to  tiie  citizens  of  Tamauiipas,  the  estates  of  some  of  whom,  situated 
south  of  the  Bravo,  are  dependent  in  some  respects  for  their  value  upon  lands  on 
the  north  of  that  river,  which  are  used  ai 


Tour  Honors  will  have  found  in  the  printed  argument  I  have 
handed  you,  a  distinction  drawn  between  the  9fch  Article  of  the 
treaty,  which  relates  to  such  Mexicans  as  became  citizens  of  the 
United  States,  and  the  8th  Article,  which  relates  to  Mexicans 
permitted  to  hold  land,  without  becoming  citizens  of  the  United 
States,  and  who  remain  in  every  respect  aliens.  This  Article  8th 
we  are  here  reminded  by  Mr.  Trist  is  copied  from  the  British 
Treaty  (rf  1794.  This  in  passing,  to  show  in  a  strong  light  what 
is  tbe  true  way  of  construing  Article  8th  of  this  Treaty  ;  that  you 
may  plainly  see  how  the  rights  of  foreign  Mexicans  like  Andres 
Oastillero,  are  to  be  measured  by  what  we  gave  the  British  in 
1794,  and  are  not  those  rights  which  our  newly  acquired  fellow 
citizens,  coming  to  us,  ceded  with  the  land,  are  guaranteed 
under  the  9th  Article.     But  again  Mr.  Trist : 

With  respect  to  grants  of  land  made  by  the  Mexican  anthortties,  the  Fnmco 
contained  in  my  instructions  was  strenuously  objected  to,  upon  a  point  of  national 
honor  and  decorum. 

He  had  been  instructed  to  insert  a  Proviso  that  no  grant  of 
land,  made  after  the  13th  of  May,  should  be  considra^d  valid ; 
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and  it  was  to  tliis  stipulation  tliat  this  strGniaous  objection  arose 
upon  a  point  of  national  lienor  and  decorum.     Tlie  debate  was 
centered  directly  on  that  point. 
The  Mexican  Commissioners  said : 

No  such  grants  hid  bem  made  'sisux  the  I'Hh  day  of  May,  1846.  This  Ihsy 
fcieHi ;  aW,  come^aesitly,  the  proimo  could  have  no  pradkal  effect.  But  it  is  im- 
plied that  ILey  had  heen  made,  and  that  nevertheleas  the  Govemnieiit  committed 
the  injustice  of  revoking  them ;  whioli,  in  fact,  it  had  aafbority  to  do.  Moreover, 
It  involved  an  acknowledgment,  that  from  the  day  when  hostiliUes  brote  out  on 
the  norlii  of  the  Rio  Bravo,  the  Mexican  Gorernment  had  lest  the  right  to  make 
grants  of  land,  in  any  part  of  its  territory  subsequently  occupied  by  na.  Feeling 
the  force  of  Vavse  olijectaona.  I  riiquested  to  make  sure  of-the  fact  stated  by  them, 
and  also  in  regard  to  no  grantB  having  befst  made  in  Texas  aino&  the  revolution, 
which  had  been  inddentally  mentioned  by  one  of  them.  Jwl  ihi»  kamng  been 
done  in  a  numsKi-  vJach  1^  no  skaik  of  doubt  <m  iheir  mhids,  the  declaration, 
which  will  be  fonnd  at  the  end  of  Article  lu,  mis  agreed  iipon  m  lieu  of  the 
proviso. 

They  knew  nothing  in  the  world  of  Andres  Castillero's  two 
grants,  mine  and  land,  of  the  20th  of  May,  1846.  They  searched 
and  found  no  trace  of  either. 

If  your  Honors  please,  you  have  been  anticipated.  The  case 
of  Andres  Castillero  upon  the  genuineness  of  his  titles  has 
already  been  tried  and  determined,  and— without  the  slightest 
disrespect  to  this  Court,  or  to  the  Court  of  Appeal  from  this 
Court — ^by  a  tribunal  of  more  exalted  dignity  than  any  before 
which  it  could  be  brought. 

The  theory  of  this  proceeding  is  exceedingly  simple.  When 
nations  are  at  war,  their  inhabitants  are  also  at  war.  When 
the  Mexican  Government  and  the  Government  of  the  United 
States  were  at  war,  their  individual  citizens  were  also  at  war. 
Andres  Castillero  was  the  enemy  of  the  Government  of  the 
United  States  as  fully  and  as  effectually  as  the  Government  of 
his  country.  Such  is  the  first  elementary  principle  on  the  swb- 
jeet  of  war.  And,  inasmuch  as  the  individual,  as  well  as  his 
Government,  was  at  war,  the  individual,  as  well  as  the  Govern- 
ment was  represented  in  the  negotiation  for  the  Treaty  of  Peace, 
and  the  declaration  of  these  three  Commissioners  are,  and  must 
be  taken  to  be,  absolutely  the  declaration  of  Andres  Castillero 
in  his  own  persmi.    No  otljer  effect  can  be  given  to  them.    Are 
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these  declaratioEs  ligb^Iy  made?  Thoy  are  made  under  the 
most  solemn  circumstances  whidi  can  be  known  to  man.  Is 
there  anything  more  serious  than  a  conflict  of  nations?  Is  there 
anything  more  solemn  than  the  termination  of  these  conflicts  hy 
a  Treaty  of  Peace  ?  And  here  is  a  declaration,  one  of  the  most 
important,  one  of  these  most  debated,  one  to  which  the  minds  of 
both  parties  are  immediately  directed,  a  declaration  set  down  in 
the  Treaty  itseli-^ihat  t/wre  was  no  grant  after  the  IMh  of  May, 
1846.  Under  what  sanction  was  that  declaration  made  ?  The 
existence  of  Mexico  as  a  State ;  the  personal  safety,  even  the 
life,  of  every  man  in  Mexico,  subject  as  were  all  to  the  casualties 
and  hoiTOrs  of  the  war,  however  humanely  it  might  be  con- 
ducted— upon  the  responsibility  of  terminating  the  most  terrible 
condition  of  humanity,  was  that  declaration  made. 

Who  are  the  parties  who  made  it  ?  Those  to  whom  are  con- 
fided the  highest  attributes  a  nation  can  confide,  to  bring  war 
and  its  havoc  to  an  end.    I 

What  are  their  opportunities  of  knowing  ?  They  are  men  of 
the  highest  renown.  They  are  the  most  competent  to  ascertain 
all  tliat  the  Goveniment  has  done  at  any  time.  They  take  all 
manner  of  pains  to  ascertain  this  fact.  They  declare  that  they 
know  it. 

The  Commissioner  of  the  United  States  is  not  altogether  satis- 
fied, and  he  bids  them  inquire  again.  They  go  and  return,  and 
upon  their  return  declare,  there  remains  not  a  shadow  of  doubt  of 
the  fact. 

But  the  10th  Article  of  the  Treaty  is  stricken  out  by  the  Senate 
of  the  United  States.  Now,  if  I  were  arguing  upon  a  conti'act 
to  enforce  obligations  entered  into  by  the  parties  on  the  one  side 
or  the  other,  then  the  sti'iking  out  of  this  Article  would  become 
material.  But  I  submit  it  to  the  consideration  of  your  Honors 
upon  its  probative  force;  I  submit  it  to  you  as  a  piece  of  evidence 
of  a  fact.  It  is  a  nation  testifying.  Against  it,  to  call  in  any 
mere  private  individual  as  a  witness,  is  simply  an  idle  mockery. 

But,  if  your  Honors  please,  this  is  not  a  subject-matter  of  which 
there  could  be  predicated  a  contract,  because  it  is  a  mere  decla- 
ration. If  the  Article  had  stood  unstricken  out,  there  would  still 
have  been  nothing  of  the  nature  of  a  contract  in  it,  on  the  part 
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of  Mexico.  It  ■would  stand  then  simply  a^  it  stands  now  on  its  pro- 
bative force  ;  it  does  not  call  f«r  anything  to  be  done  on  the  part 
of  Mexico  at  all.  It  is  simply  an  assurance.  It  could,  if  unstrick- 
en  from  the  draft  of  the  Treaty,  only  be  alleged  against  Mexico 
as  it  is  now  alleged,  viz :  as  a  representation  made  at  the  time 
the  contract  was  entered  into.  I  wiU  not  enlarge  upon  that,  but 
I  will  call  to  your  Honors'  attention  the  reason  why  it  was 
stricken  out,  and  I  ha?e  it  here  in  the  Congressional  Globe 
and  Appendix,  22d  vol.,  page  52  of  the  Appendix,  in  a  speech 
made  by  Mr.  Benton,  on  the  2d  of  January,  1850, 

The  reason  why  the  Senate  of  the  United  States  struck  out  the 
10th  Article,  wae  because  they  were  afraid  that  by  force  of  that 
declaration  at  the  end,  an  implication  would  be  raised  against 
the  United  States,  to  the  effect  tJiat  every  thing  which  had  been 
done  up  to  that  time  by  Mexico,  was  valid  and  legitimate.  And  in- 
asmuch as,  above  all  others,  the  great  McNamara  grant  commenced 
some  time  before  the  13th  of  May,  1846,  (viz :  in  1845,)  it  was  spe- 
cially to  prevent  an  implication  against  the  United  States  in  that 
case,  that  they  refused  to  let  that  Article  stand.  It  never,  therefore, 
can  be  inferred  t^  their  striking  out  that  Article,  that  they  in- 
tended to  give  the  Mexicans  any  additional  rights.  But  concede 
whatever  intentions  you  like,  the  facts  would  remain  as  stated, 
.  notwithstanding  the  striking  out  The  evidence  to  be  derived 
from  that  10th  Article  would  in  nowise  be  affected.  It  would 
stand  there,  established  in  the  highest  conceivable  form  of  proof, 
beyond  a  doubt,  that  on  that  day  when  the  Commissioners  signeil, 
there  existed  yet  no  grant,  of  date  after  the  13th  day  of  May, 
1846 — that  no  such  record  was  there  then  in  the  archives  under 
their  hand  in  Mexico,  Should  this  10th  Article  be  said  to  apply, 
as  I  once  argued  before  this  Court,  to  a  case  of  a  grant  made  in 
California,  with  some  sort  of  plausibility,  the  objection  might  be 
urged  that  the  Commissioners  were  acting  in  ignorance.  But 
when  applied  to  a  grant  alleged  to  be  made  in  the  City  of  Mexi- 
co, and  of  which  the  evidence  existed  in  the  public  archives,  and 
not  elsewhere,  no  such  palliation  and  excuse  can  receive  your 
Honors'  indulgence  for  a  single  moment. 

But  this  is  not  all.  The  Treaty,  after  this  Article  had  been 
stricken  out,  had  to  be  ratified ;  ratifications  to  be  exchanged; 
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the  exchange  to  be  made  at  Querctero,  the  place  where  the 
-famoTia  Report  of  the  Minister  of  Relations,  (Lafragua,) — con- 
clttsive,  they  say,  of  their  whole  story,  had  now  been  printed. 
According,  then,  to  the  Counsel  on  the  other  side,  their  title 
by  plain  reference  in  an  official  Report,  had  become  a  matter 
of  public  history,  at  the  time  the  Commissioners  met  in  the 
same  city  of  Queretcro  to  exchange  ratifications  of  the  Treaty 
of  Guadalupe  Hidalgo. 

Mr,  Clifford,  now  Associate  Justice  of  the  Supreme  Court  of 
the  United  States,  and  Mr,  Sevier  of  jVrkansas,  were  Com- 
missioners on  the  part  of  the  United  States.  A  Mexican 
Government  had  now  been  organized.  There  was  a  Cabinet 
regularly  constituted.  The  Minister  of  Relations  of  the  Mexi- 
can Cabinet  was  a  gentleman  of  much  celebrity  in  all  these 
affairs  of  the  United  States,  and  I  suppose  generally  in  Mexican 
polities — Mr.  Luis  de  la  Rosa  ;  and^as  he  was  Minister  of  Rela- 
tions, and  Lafragua's  Report  belonged  to  that  Ministry,  we  may 
fairly  suppose  that  it  was  printed  directly  under  his  orders.  He 
was  to  exchange  ratifications  with  our  Commissioners,  Messrs. 
Clifford  and  Sevier.  But  he  was  suspicious  ;  he  was  reluctant. 
He  hesitated  because  the  10th  Article  had  been  stricken  out; 
and  before  he  would  consent  to  exchange  the  ratifications,  after 
the  striking  out  of  that  10th  Article,  he  requires  another  docu- 
ment to  be  drawn  up  and  signed.  That  is  the  protocol  which  is 
attached  to  the  Treaty  ;  and  as  I  have  not  that  document  before 
me,  I  shall  read  a  portion  a.s  I  find  it  published  in  a  Mexican 
book  which  purports  to  give  their  version  of  the  history  of  these 
common  events.  The  existence  of  the  paper  and  the  correctness 
of  my  extract  will  not,  I  suppose,  be  questioned.  The  portion 
of  that  protocol  which  concerns  the  present  case,  when  trans- 
lated, reads  in  these  words  : 


These  concessionB,  notwith standing  the  euppresfion  of  the  Article  of  fhe  Treaty, 
Bhall  preserve  tbe  value  which  thej  may  have  in  law ;  and  Hie  grantees  may  avail 
themselves  of  their  lawfal  titles  before  Ihe  Amerioan  tribnnala. 

Acairditig  to  Ihe  law  qf  the  United  Stales,  those  are  lawful  title)  to  property  of  eiiery 
kind,  momlle  or  immovable,  etisOng  in  the  ceded  tern/ories,  v/hick  may  hme  beea  lawful 
tH/es  under  tie  Mecisan  laur,  up  to  tlie  ISthofMay,  18il>. 

It  is  dated  the  28th  of  May,  1848. 
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This  13  what  Luis  de  la  Bosa  said,  with  Lafragua's  Report  in 
his  hand,  with  all  this  evidence  these  gentlemen  so  much  rely  on, 
before  him. 

Not  only  does  the  action  of  the  United  States  Senate,  in 
striking  out  that  Article,  not  impugn  or  dinainish  in  evidence  the 
force  of  this  declaration,  but  the  very  Government  of  Mexico  re- 
fused to  sign  until  it  wt^  expressly  stipulated  that  that  declara- 
tion should  still  remain  with  all  its  force,  so  far  as  they  might  be 
affected  by  it,  and  therefore  required  this  protocol  to  be  drawn 
up  and  signed  before  they  would  exchange  the  ratifications,  to 
-the  same  effect  and  of  precisely  tht  same  purport — that  those 
should  be  considered  as  titles  which  existed  on  the  13th  of  May, 
1846.  It  is  utterly  impossible  that  there  could  be  any  mistake 
here.     I  would  that  I  had  the  Lafragua  volume  at  hand, 

Mr.  Benjamin— There  is  mot  a  word  in  it  about  the  two  league 
grant. 

Mr.  Randolph — Not  a  word  in  it  about  the  two  league  grant ; 
but  there  ia  in  it,  to  be  found  much,  as  the  gentlemen  have  argued, 
which  tends  to  prove  the  papers  which  they  rely  upon  as  consti- 
tuting the  main  stem,  out  of  which  have  budded  the  two  league 
grant  on  the  one  side,  and  their  ratification  and  contract  on  the 
other.  So  that  if  it  be  true,  that  it  has  anything  in  it  about  the 
ratification  or  approval,  either  by  express  terms  or  by  reference, 
it  necessarily  carries  with  it  all  that  the  gentlemen  now  know 
themselves  about  the  two  league  grant. 

What  I  saj  is,  that  Rosa  necessarily  had  in  his  han^s  all  the 
evidence  that  the  gentlemen  have  ;  he  was  at  least  as  good  a 
judge  of  what  it  meant,  and  what  its  effect;  and  he  insisted  for  all 
those  whom  he  represented,  including  Andres  Castillero,  that 
those  grants  should  be  held  good  by  the  United  States,  which 
were  made  before  the  13th  day  of  May,  1846— and  nothing  more. 
He  in  this  way  would  save  all  the  rights  of  Mexican  citizens. 
Mexico  would  stand,  whatever  the  United  States  Senate  might 
do,  where  she  stood  on  the  2d  of  February.  She  persisted  in 
adhering  to  the  declaration  at  the  end  of  the  10th  j\-rticle,  and 
would  have  its  precise  equivalent  in  this  protocol. 

After  the  evidence  of   these  declarations  of  his  own  nation, 
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made  at  the  moment  tliat  peace  was  to  be  declared,  siaugbter 
was  to  eeasc,  Mexico  again  to  commence  to  breathe  and  live, 
and  safely  to  shelter  the  claimant  himself  once  more  nnder  her 
■wing  ;  after  all  this,  to  come  down  to  the  paltry  statements  and 
purchased  oaths  of  the  swearers  we  hare  seen  introduced  in  the 
name  of  this  claimant,  is  as  sickening  as  it  is  preposterous  and 
absurd, 

4. 

Now  if  your  Honors  please,  I  will  pass  to  other  objections, 
that  is  to  say  :  that  there  are  certain  l^al  deficiencies  which  I 
have  pointed  onf  to  yonr  Honors  in  the  printed  argument  in 
your  hands,  which  have  a  further  and  additional  operation  as 
evidence.  There  are  three,  to  which  I  will  particularly  call  your 
attention,  bearing  on  these  papers  from  Mexico, 

First.-— The  want  of  power  in  the  President  and  the  Junta  to 
do  the  things  which  the  Counsel  on  the  other  side  allege  that 
they  have  done.    (Ai^ument  II.,  No.  4.) 

I  pass  over  the  most  of  the  reasons  which  I  have  advanced  to 
show  that  want  of  power,  to  fix  on  one.  The  paper  which  con- 
tains the  only  description  of  the  thing  granted— the  call  for  the 
boundaries  of  the  two  leagues,  and  of  the  mining  possession — 
said  to  be  ratified  and  approved  ;  that  paper,  the  only  one  by 
which  it  could  be  known  whether  the  land  granted,  confirmed 
and  ratified,  lay  within  one  department  of  Mexico  or  another  j 
upon  one  ocean  or  another  ;  in  one  degree  of  latitude  or  longi- 
tude, or-another  ;  the  only  thing  that  can  give  it  place  at  alt 
upon  the  earth's  surface,  declares  that  the  thing  granted  li^ 
upon  the  land  of  a  private  individual.  "  Upon  the  land  of  the 
retired  Sergeant,  Jtee  Reyes  Berreyesa."  What,  if  it  were  not 
upon  the  land  of  Berreyesa  ?  Thai  is  the  declaration  upon  the 
face  of  the  grant.  The  record  declares  that  the  Castillo  Lanzas 
dispatch,  that  most  extraordinary  form  of  patent  that  ever 
yet  emanated  from  any  Government — and  they  allege  it  to 
be  a  patent— says  the  two  league  are  to  be  upon  the  land 
of  the  mining  possessiou.  The  mining  possession  declares 
that  the  Mine  is  on  the  land  of  Jose  Reyes  Berreyesa.  Hence, 
Castillo  Lanzas  is  saying,  in  the  name  of  the*President,  We 
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grant  you  two  leagues  of  laud,  to  bo,  taken,  in  whole,  or  in  part, 
out  of  the  land  of  another. 

Was  there  ever  before  in  a  Mexican  President,  a  Spanish 
Viceroy,  a  Spanish  Monarch,  a  Pliilip,  or  a  Charles  ;  was  there 
ever  anywhere  on  the  earth  in  history,  a  power  to  make  such  a 
gi'ant  as  that?  What  is  the  use  of  gentlemen  bringing  up  now 
their  testimony  that  perhaps  it  was  shown  to  the  Government 
that  this  was  all  a  mistake  ?  Here  is  the  record  ;  here  are  their 
documcats  of  title,  one  after  the  other.  Here  is  their  descrip- 
tion. 

Now  what  I  say  to  your  Honors  is,  that  this  thing  ia  so  vio- 
lently false  in  law,  so  utterly  inconceivable  of  any  man  exercising 
power,  in  any  Government,  that  it  amounts  to  proof  conclusive 
that  the  paper  is  false.  You  cannot  prove,  swearing  cannot 
establish,  witnesses  on  the  stand,  witnesses  by  their  depositions, 
Mexican  certificates—cannot  uphold  the  proposition  that  a  Mexi- 
can ruler  did  in  fact  make  such  a  grant  as  that. 

It  does  seem  to  me,  that  if  there  is  a  proposition  in  evidence 
surer  than  another,  it  is  that  an  allegation  of  that  sort  in  a  docu- 
ment, proves  the  document  not  to  be  genuine.  It  could  not  be 
proved  by  any  form  of  evidence,  that  a  paper  produced  as  the 
judgment  of  one  of  your  Honors  was  actually  your  judgment,  if 
■  it  contained  the  same  thing.  There  is  no  character  of  testimony 
which  could  establish  that  a  patent  of  the  United  States  was 
genuine,  which  should  contain  tlie  same  thing.  There  is  no  more 
guarantee  for  private  property,  under  tlie  Constitution  of  the 
Unifeii  States  and  in  the  Common  Law,  than  existed  in  Mexico  ; 
because,  without  it,  no  such  thing  as  Government  can  exist. 
There  is  a  contradiction  in  terms  between  the  allegation  that 
the  actor  was  a  Government,  and  the  thing  here  alleged  to  have 
been  done. 

I  will  not  detain  you  further  upon  such  a  proposition  as  this. 
I  say  this  extravagant  illegality  is  a  two-edged  sword.  It  ren- 
ders titterly  ridiculous  the  pretense  that  the  paper  is  a  title,  and 
utterly  impossible  the  belief  in  the  feet  that  it  was  ever  so  in- 
tended. 

Second.— That  it  is  repugnant  to  the  form  of  government 
which   prevailed  in    California,   to    allege  that  a    grant  had 
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been  made  in  Mexico  of  land  iiere  in  California.  (Arguiiieut 
sup.  p.  115;  No.  6.) 

I  say  again  that,  either  the  paper  which  they  rely  upon  is  not 
operative,  and  never  was  intended  to  operate  as  a  grant,  or  if  so 
intended,  it  proves  that  the  paper  itself  is  false,  because  contrary 
to  the  Constitution  of  this  country. 

What  I  mean  is  this  :  If  I  should  rise  here  before  your  Hon- 
ors and  cite  a  statute  of  the  State  of  California  purporting  to  be 
passed  by  the  Supreme  Court  of  California,  or  if  I  should  cite  a 
judgment  purporting  to  be  rendered  by  the  Governor  of  Califor- 
nia, my  proposition  would  answer  itself ;  because  it  is  repugnant 
to  the  form  of  Government,  and  is  utterly  incredible  that  it  could 
be  so.  This  I  say,  notwithstanding  the  dictum  which  has  been 
dropped  by  one  of  the  Judges,  in  the  case  of  Andres  Castillero 
vs.  The  United  States,  one  which  is  to  be  the  law  to  establish  the 
other  case  of  Andres  Castillero  vs,  the  United  States.  Remind- 
ing yonr  Honors  all  the  time  how  simply  it  was  a  dictum — 
because  in  that  very  case  he  had  before  him  the  formal  coloniza- 
tion grant,  which  is  the  established  form  for  making  grants  in 
California — I  leave  that  subject.  The  point  was  not  argued  at 
all  before  the  Court. 

Mr.  Benjamin — Not  by  the  claimant,  but  by  the  United  States. 
The  decision  refers  to  the  argument. 

Mr.  Randolph — ^Then  it  was  not  argued  at  all. 

Mr.  Benjamin — By  the  United  States,  it  was. 

Mr.  Randolph — ^However  it  may  be,  it  is  immaterial  whether 
it  was  argued  or  not.  I  gathered  from  what  Mr.  Beiyamin  told 
me,  that  it  was  never  argued  at  all ;  but  that  this  notion  of  the 
President  granting  at  the  Capital,  floated  in  the  atmosphere  at 
Washington,  and  by  some  means  got  a  lodgment  in  the  Supreme 
Bench.  But  it  is  a  dictum,  and,  like  other  dictums  in  law,  en- 
titled to  just  as  much  weight  as  the  reasoning  it  carries  with  it 
demands.  In  that  case,  as  Castillero  had  a  grant  by  the  Gover- 
nor of  California  in  conformity  with  the  law  of  1824  and  the 
regulations  of  1828,  it  is  apart  from  the  issue  altogether  to  go 
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on  and  say  what  the  gi-ant  would  have  been,  if  the  law  and  regu- 
lations had  not  been  complied  with. 

Mr.  Benjamin — I  do  not  lilce  to  interrupt,  but  I  know  my 
brother  does  not  wish  to  make  a  mis-statement.  The  grant  is  a 
colonization  grant.  The  Court  go  on  to  say,  there  is  a  graJit 
from  the  central  power,  which  is  a  good  grant. 

Mr.  Randolph — Which  grant  was  made  by  Alvarado  in  due 
form  prescribed  in  other  cases. 

Mr.  Benjamik— The  Court  begin  by  saying  that  was  not  good. 

Mr.  PEACHY—TKey  said  the  Colonization  Law  of  1824  did  not 
apply  to  islands. 

Mr.  Randolph— I  understand  the  case  to  be  simply  this  :  th^t 
this  particular  island  was  set'  apart  (according  to.  Mr.  Justice 
Clifford's  idea)  for  the  benefit  of  Castillero,  and  that  Castillero 
produced  a  title  for  that  island,  signed  by  the  Govemor  of  Cali- 
fornia, duly  made  out;  that  he  showed  that  the  order  of  the 
President  had  been  acted  on  formally  by  the  Governor,  and  pro- 
duced a  grant  from  the  Government.  I  do  not  consider  that  this 
proves  the  grant  of  no  value;  but  that,  if  it  had  been  a  grant 
outside  of  that  order,  it  would  have  been  of  no  validity. 

Mr.  Justice  McAllister—Wc  shall  look  into  that. 

Mt.  Randolph— If  I  am  correct,  that  this  form  of  disposing 
of  property  in  California  was  directly  repugnant  to  tlie  imme- 
morial Constitution  of  the  country  ;  that  neither  Ticeroy  nor  any 
other  aathority  which  ever  prevailed — viz :  Intendente  of  the 
Internal  provinces— had  ever  exercised  any  such  authority  here; 
that  the  whole  authority  of  the  Government  was  localized  in  the 
Governor,  or  Political  Chief,  as  he  was  at  one  time  called  ;  that 
the  order  to  the  Political  Chief  was  nothing  but  an  order  to 
himself  personally— if  I  have  established  this  point,  then  here  is 
another  legal  defect  which  renders  this  alleged  grant  utterly  in- 
credible. Because  if  this  was  an  order  to  the  Governor  of  Cali- 
fornia, the  Presi-dent  knew  it ;    and  if  he  knew  such  was  the 


IbyGOOglC 


35 

constitutional  government  of  the  country,  evidence  cannot  prove, 
or  evidence  establish  that  he  made  a  grant  directly  in  repug- 
nance to  it. 

Third. — That  there  ia  really  no  contract. 

No-w  those  papers  show  an  evident  desire  to  a  contract ;  but 
there  is  not  one  line  there  which  shows  a  contract  is  made  any- 
where. What  are  the  papers  ?  Castillero  made  a  proposition. 
A  proposition  accepted  makes  a  contract.  But  the  Junta  say 
nothing  to  Castillero.  On  the  contrary,  they  write  to  a  third 
person,  the  President  of  Mexico,  and  express  only  an  inclination 
to  make  one.  The  President  falls  into  an  error,  and  calls  it  a 
contract  made.  Now  the  authorities  making  those  papers  could 
not  have  fallen  into  the  errors  those  papers  show  on  their  face. 
They  know  how  to  make  their  contracts.  The  Jimta  knew  how 
to  make  a  contract  with  Castillero.  The  President  w^  capable 
of  judging  whether  a  contract  was  made  or  not ;  and  if,  after 
the  evident  desire  of  all  parties  to  contract,  as  the  papers  show, 
no  conti'act  in  fact  results,  the  papers  are  not  the  work  of  such 
hands.     It  is  but  journey  work,  not  the  work  of  masters. 

To  present  these  preliminary  objections,  general  in  their 
nature  ;  and,  so  to  speak,  external  to  this  case,  I  have  called  your 
attention  first  to  the  papers  from  Mexico.  I  will  now  take  up 
the  claimants'  titles  in  the  order  of  time,  beginning  at  the 
beginning  here  in  California,  in  the  year  184.5. 
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MINING  TITLE-CALIPOMIA. 

November  22cl,  December  3d,  December  30th,  1845. 

1.  Two  versions  of  the  same  Eecokd— A  and  B. 

2.  Writing  of  Partnership,  Not.  2d,  (admitted  genuine;  con- 

tradicts the  two  petitiona,  Nov.  22d  and  Dec.  3d,  1845. 

3.  Explains  allusions  to  working  and  ownership  of  the  Mine 

before7thof  July,  1846, 

4.  The   use   of  the   word  "Denouncement"  by   Larkin  and 

Fremont  proves  nothing — vaguely  used  in  common  speech 
—the  papers  filed,  only  in  issue — no  other  "  Denounce- 
ment," if  proved,  could  avail. 

5.  The  Act  of  Possession  the  effective  part  of  the  Mining 

Title— if  bad,  vitiates  the  whole  Eecoed— utterly  worth- 
less, and  Castillero  would  not  have  taken  it — the  words 
"as  a  gracia"  intei-polated  (Mr.  Benjamin's  argument, 
page  84.) 

6.  No  juTidicd  possession  ever  given — nothing  ojicud  done  by 
.     the  Alcalde  Antonio  Maria  Pico— hia  testimony  in  1854 

that  he  gave  no  possession— Suiiol,  Noriega,  Fernandez — 
the  two  Inventories,  Jan.  and  Nov.,  1846. 

7.  False  recitals— Pico  not  ex-officio  Professional  Judge  (J«cs 

d&  Ldras)—ih&  condition  of  the  Mine  entirely  mis-stated 
— its  production— the  shaft. 

8.  W.  Chard- the  true  history  of  the  opening  of  the  Mine— 

the  facts  he  relates  show  that  no  juridical  possession  was 
given,  nothing  official  done  by  the  Alcalde — the  posses- 
sion he  speaks  of,  the  possession  of  the  Company-— no 
possession  of  any  description  by  Andres  Castillero  indi- 
vidually—the production,  and  state  of  the  works  correctly 
stated,  and  the  Act  of  Possession  contradicted. 
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9.  Manuel  Castro,  Prefect  in  1848,  a  necessaiy  witness  not 
called — his  writing  proved  by  another  when  he  was  pre- 
sent {in  San  Francisco) — his  letter  to  Secretary  of 
Departmental  Government — Castillero  spoken  of  as  peti- 
tioning for  a  grant  in  colonization — this  petition  and  its 
incidents,  contemporaneous  and  inconsistent  with  the 
Mining  Title — and  here  of  false  copy  of  Berreyesa's  title 
pretended  to  have  been  given  by  liira  to  Castillero. 

10.  Castillero's  two  letters,  Dec.  15th  and  Dec.  10th,  1845 — the 

case  in  23d  How. — the  letter  of  the  10th  recently  pro- 
duced from  Mexico,  and  evidently  written  from  that  of 
the  15th,  long  known  in  CaKfornia. 

11.  The  three  papers  found  by  Thomas  Bell  alleged  to  con- 

atifcufce  the  Title  Paper  issued  to  CastiUcro — tliiS'^ot 
proved — The  claimants  have  treated  them  as  the  Record 
itself. 

12.  James  A.  Forbes  to  Eustace  Barron.  Jan.  30,  1860.     Four 

other  Mining  Records  of  the  Alcalde  of  San  Jose — 
of  the  same  sis  months :  they  establish  what  was  the 
practice  of  that  tribunal — Castillero's  Record :  entirely 
unlike  all  the  other  Rbcoeds,  and  repugnant  to  that 
practice. 

13.  Jose  Castro's  Petition,  June  27th,  1846— condemns  the  Act 

of  Possession — the  effect  the  same,  whether  itself  genuine 
or  forged — the  difference,  wiiether  Jose'  Castro  or  Benito 
Diaz  is  to  be  believed — circumstances  which  may  favor 
the  story  of  Diaz. 

14.  Power   of  Attorney  from     Jose   Castro  to    McNamara ; 

dated  June  12th,  1846 — probably  written  over  a  blank 
signature  of  Jose  Castro,  at  Mcmterey— McNamara,  Real 
and  Forbes,  then  together  at  Monterey.  The  beginning 
of  stratagems  and  fabrications.  Whether  written  m  Jane 
or  July,  the  Power  of  Attorney  contradicts  the  Act  of 
Possession  in  the  Recobd.  The  ChaboUa  Copy,  virtually 
abandoned. 

15.  Forbes  opens  negotiations  with  Castillero — wants  to  pur- 

chase shares  and  obtain  a  lease— therefore,  must  inquire 
of  Castillero  for  his  title  to  the  Mine.  Pending  these 
negotiations  McNamara  arrives  at  Tepic,  and  Forbes 
takes  the  lease  from  him  under  the  Power  of  Attorney 
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from  Jose  Castro — In  the  lease,  the  Mine  described  as 
consisting  of  three  perierimdas,  as  in  the  Power  of  Attor- 
ney. After  this,  Forbes  hears  from  Castillero,  -who  sends 
a  copy  of  the  Writing  of  Partnership  as  his  title— the 
Deeds  of  Castro— confirmed  l)y  Negrete.  At  Mexico, 
Castillero  ratifies  the  lease,  and  sells  four  shares  to  Alex- 
ander Forbes,  and  one  to  other  persons  ;  still  exhibiting 
no  Minii^  Title,  but  the  Writing  of  Partnership.  The 
Grant  of  Two  Leagues— not  supposed  by  any  one  to 
touch  the  Mining  Title. 

16.  ITie  Possession,  under  the  Writing  of  Partnership,  a  naked 
occupancy.  Its  termination  in  the  winter  of  1846-7 — 
No  property  passed  by  the  lease  and  Castillero  sale  to 
Alexander  Forbes. 

n.  Also  the  deed  of  the  two  Eoblss  to  J.  A.  F.,  Sept.  14th, 
184Y — Alexander  Forbes  sends  Walkinshaw  to  Califor- 
nia—A. F.  to  J.  A.  F.,  Jan.  Ith,  1847— Walkinshaw  lands 
at  ^anta  Barbara— met  by  Mr.  H.  W.  Halleck  on  the 
road,  as  he  was  coming  up  by  land.  The  suit  of  G.  C. 
Cook  V.  James  Alexander  Forbes,  Castillero,  et  ah., 
March,  1847— and  J.  A.  F.  to  Alcalde  Burton,  Aug.  14th, 
1847— Observations.  The  letter  of  J.  A.  P.  to  A.F.,  May 
5th,  1847.  The  proceedings  at  the  Mine  in  Jan.  and  Feb., 
1848;  and  herewith  the  deed  from  Castillero  (Real)  to 
Alexander  Forbes,  Dec.  27th,  1 847  ;  and  the  deed  from  the 
Eobles  to  Walkinshaw,  April  14th,  1848.  The  lawsuits 
of  1849,  Melone's  Testimony,  &c.,  &c.  The  lawsuits  of 
1850.  Mr.  Halleck's  affidavit,  Dec.  23d,  1850— by  which 
it  appears  this  Record  was  then  in  Mexico.  The  same 
Record  found  by  him  a  month  afterwards,  in  the  Mayor's 
office,  San  Jose— then  filed  in  County  Recorder's  Office- 
after  that,  not  seen  until  Feb.,  1853— how  then  found,  and 
connection  of  J.  A.  F.  therewith.  In  the  meantime 
claimanis  had  filed  their  Petition  before  the  Board  of  U.  S. 
Land  Commissioners  ;  and  with  it,  as  an  Exhibit,  a  copy, 
not  of  this  (A)  but  of  another  Rbcobd,  (B.) 

18.     Conelufiioii, 
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Xs  the  foundation  of  their  right,  claimants  rely  upon  a  series 
of  papers  which  they  say  are  the  Record  (Espediente)  of  the 
Rbgibtsy  and  Possession  of  their  mine.  They  are  as  follows — 
pages  794, 795,  796: 

1.        [  A  ] 
[  TriiJiBlatioii  of  E.  No.  1.  ] 
POSSISSION  OF  THE  MINE  OF  SANTA  CLARA,  YEAR  1845- 
[  Translation  of  Josa  Castro's  PetitJon.  ] 

SbSOR  Al^iLDE  OP  IST  NOMINiTION  OF  THE  PUEBLO  OP  SAN  JOSB  Ml  GFiJUI-CPB  : 


Pueblo  db  San  Josa  G.,  June  27, 
1846.  Let  this  be  included  and 
ardiived  as  the  party  requests. 

PiCBBOO, 


I,  JoEe  Castrtt,  Ijeutenant  Colond  of  Caralry 
in  the  Mesioan  Army,  a  native  of  tliis  De- 
partment, before  your  notorious  justifloation 
{niAaria  ja^Jicadort)  appear  and  say : 
That,  representing  at  present  the  person  and  righte  of  Captain  D.  Andres  Cas- 
tiUero,  and  other  individiialE  who  compose  the  Company  (I  being  one  of  the  ehare- 
hoUers)  in  the  quiok^ver  mine  which  the  said  SeBor  Castillero  denounced  on  the 
tbji^  day  of  December,  one  thoasand  eight  hundred  and  forty-flve,  and  of  which 
posaesaioa  was  giyen  us  on  the  thirtieth  of  the  same  month  and  year,  in  strict  con- 
formance with  the  Laws  of  Muling,  Title  Sixth,  Article  First,  which  grants  to  diseov- 
erers  of  new  mines  three pertatetudia,  contiguous  or  disconnected,  of  the  dimensions 
designated  by  law,  and  as  accords  with  its  rights,  tho  Company  claims  now,  as  a 
matter  of  course  (da  hay  par  deduadai)  before  you  the  three  pertemtdas,  in  continual 
tdon  of,  first,  it  being  proper  that  this  PetiUon  should  be  attacked  to  the  espatorfs 
of  the  denouncement,  so  that  it  may  remain  among  the  archives  and  appear 
through  all  time. 
Not  going  on  paper  with  proper  peal,  because  ihere  is  none,  I  pray  that  I  may 

receive  favor  and  inatioe. 

JOSE  CASTRO. 
Santa  Clara,  June  27,  1846. 

[Translation  of  Petition  of  A.  Casiillero,] 
SeSor  Aj.CAi.nB  ov  Ist  NomsATiON ; 

Andres  Castillero,  Captiun  of  Permanent  Cavalry,  and  at  present  a  resident  of 
this  Department,  before  your  notorious  jusiJfication,  makes  representation ;  That 
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Mving  diBoovered  a  vein  of  silvei-,  wiUi  alloy  of  gold,  on  the  land  of  lie  ranoho 
pertammg  to  Joee  R.  Berreyesa,  retired  Se:^e»nt  of  the  PreMdlal  Company  of  San 
Fraocisco,  and  wiehing  t«  work  it  in  company,  I  request  that,  in  conformity  witii 
the  Mining  OrdinauceB,  you  will  be  pleased  to  pin  up  notices  in  the  pnblio  placea 
of  the  jurisdiotioD,  in  oMer  to  make  sure  of  my  right  when  the  time  of  the  juridi- 
cal posse^on  may  arrive,  accordhig  to  the  laws  on  the  matter.  I  pray  you  to 
provide  in  conformity,  in  which  I  will  reoeiye  favor  and  justice ;  admittiQg  this  on 
common  paper,  there  being  none  of  the  carresponding  stamp. 

Mission  of  Santa  Otara,  November  22,  184B. 


[  Translation  of  Petition  of  A.  Castillcro,  ] 

SbSOB  AlCALHE  op   1st  SoMINiTlON  OF  THE  PuEBLO  OP  SiN  JOSB  GuADAHrPB  : 

^  I,  Andres  Castillero,  Captain  of  Permanent  Cavalry,  before  your  notorious  jus- 
tiacaHon,  appear  and  say  :  That  on  opening  the  mineral,  which  I  previously 
denomtced  in  this  Court,  I  have  taken  out  besides  silver  with  alloy  of  gold,  liquid 
quloksilver,  in  the  presence  of  byetandecs,  whom  I  may  be  able  to  sammon  on 
tlie  proper  occasion.  And  considering  it  necessary  to  my  right,  I  have  to  request 
of  yon  that  united  to  the  document  of  denouncement,  this  representation  may  be 
recorded,  it  not  going  on  stamped  paper  beoauee  there  is  none.  1  pray  you  to  pro- 
vide in  conformity,  in  which  I  will  reoeive  favor  and  justice. 

-     .    ^,        „  ANDRES  CASTILLERO 

Santa  Clara,  December  3,  1845.  ^^'.luui^^,. 


[  Translation  of  Act  of  Possession,  ] 

There  not  being  found  in  the  Department  of  California,  a  mioing  deputation, 
and  fljie  being  the  only  time,  since  t&e  settlement  of  Upper  California,  that  a  minu 
has  been  worked  in  oonfbrmity  wlUi  the  laws,  and  there  being  likewise  no  Profes- 
sionalJudgo(J-iffi3i&i«&-Bs)in  the  Second  District,  I,  tlie  Alcalde  of  First  Nom- 
ination, citizen  Antonio  Maria  Pico,  have  come  accompanied  by  two  assisting 
witnesses,  resolved  to  act  by  virtue  of  my  office,  for  want  of  a  Notary  Public,  there 
being  none,  in  order  to  give  juridical  possession  of  the  mine  known  by  the  name 
of  Santa  Clara,  in  thw  jurisdiction,  situated  on  the  Eaacho  of  the  Sergeant  Jose 
Eeyes  Berreyesa  j  because  the  time  having  espired,  which  the  Mining  Ordinance 
designates  for  the  citizen  Andres  Castillero  to  show  his  right,  and  also  for  others 
to  allege  a  better  right  from  the  time  of  the  denouncement  to  this  dale ;  and  the 
said  mine  being  found  with  abunSanee  of  melals  discovered,  the  shaft  made 
aceorSing  to  the  rules  of  art,  and  the  elaboration  o£  Hie  mine,  producing  abundance 
of  liquid  quicksilver,  as  shown  by  the  speounen  which  this  Court  has,  and  as  the 
laws  now  m  force  so  strongly  recommend  the  protoction  of  an  article  so  necessary 
for  tlie  amalgamation  of  gold  and  silver  in  the  Republic,  I  have  concluded  to- 
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grant  him  three  tlioueand  viras  in  all  direi  tion'  '  ibiPft  to  tliat  which  Uie  general 
Mining  Ordinance  indicates  ,  il  being  mlrlcca  in  company  to  which  I  certify,  the 
witnesses  signing  witb  me ,  and  tbia  Act  of  FoasLSiion  wmaining  aggregated  to  the 
rest  of  the  espediente  which  rem'UDs  deposited  in  the  archives  of  my  charge. 
Not  being  done  on  the  lespeufive  stamped  paptr  there  being  none,  as  prescribed 

Juzgado  do  San  Jo'j'  Guadalnpe  De  ember  — ■   one  th  m'^nd.  eight  hundred  and 
forty-flve. 

(Signed)  ANTONIO  MA.  PICO. 

Of  AEdstance,  Of  Assistance, 

AiiTONio  SdSoi..  Jose  Noriega. 

Recorded  (at  reqaest  of  J.  Alex,  Forbes,)  at  12  o'cloclt,  M.,  March  I6th,  A.  D. 
1855,  in  Book  G.  of  Deeds,  on  pages  484,  185  and  486,  Records  of  tie  County  of 
Santa  Clara. 

(Signed)  S.  A.  Clahk,  Coanty  Recorder. 

By  F.  Lbwis,  Deputy. 
Filed  February  25th,  A.  D.  1853,  at  11  o'cloolt,  A 


(Signed) 


:.  MuBPHY,  Recorder. 
By  S.  O.  Houghton,  Deputy. 


REConnEB's  Office,  I 

Santa  Clara  County,  California,  August  29th,  A.  D.  1857.      f 

I  hereby  certify,  that  the  foregoing,  on  pages  1,  2,  3,  4,  5,  G,  7,  8,  9  and  10  of 
this,  contains  a  true,  correct  and  exact  traced  copy  of  an  (fl-iginal  Document,  now 
on  file  in  this  ofBce,  and  which  said  Document  is  recorded  in  Boolr  G.  of  Deeds, 
pages  484,  485  and  486. 

Witness  my  hand  and  official  seal,  at  office  in  the  city  of  San  Jose,  this  the  day 
and  year  last  above  written. 

(Signed)  S,  A.  Ciaek,  County  Recorder. 

By  Geo.  M.  Yoeij.,  Deputy. 
Filed  January  30tb,  1858. 

H.  H.  CRBVEHa,  Deputy  Clerk, 


Before  the  Board  of  United  States  Land  Oomniissioners  they 
put  in  evidence  of  this  alleged  Record  a  part  only,  to  wit :  the 
two  petitions  of  Andres  OastiUero  to  the  Alcalde  of  San  i 
dated  respectively  the  22d  of  November  and  the  3d  of  December, 
1845,  and  the  Alcalde's  Act  of  Possession,  dated  December 
1845.  They  omitted  to  put  in  evidence  the  petition  of  Jose  Castro, 
dated  June  27th,  1846— all  as  above.  (See  dcp.  of  Frank  Lewis, 
p.  28,  ques.  5;  dep.  of  Antonio  Sunol,  ques.  2  and  3,  p.  23;  and 
A.  P.  L.,  Exhibit  to  same,  p.  73,  translation  on  p.  803,  which 
compare  with  same  documents  in  itscORO  inserted  above, } 

Claimants  undertake  and  are  required  to  prove  the  foregoing 
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papers  to  be  genuine,  and  to  be  as  they  purport,  a  Rbcobd,  made 
by  the  Alcalde  oq  the  moraent,  of  the  facts  as  they  occurred. 

They  say  and  must  prove  that  the  Alcalde,  Pico,  received  the 
two  petitions  of  Andres  Caatillero,  at  the  time  they  bear  date, 
and  filed  them  away  as  archives  of  his  office;  that  he  executed 
the  Act  of  Possession  at  the  time  that  it  bears  date,  and  filed  that 
away  with  the  said  petitions;  and  that  Dolores  Pacheco,  his  suc- 
cessor, received  the  petition  of  Jose  Castro,  and  filed  that  away 
also,  and  thus  completed  the  record. 

But,  with  their  petition  in  this  case  before  the  Board  of  United 
States  Land  Commissioners,  they  filed  another  and  difi'erent 
aeries  of  papers  as  their  mining  title.  This  is  the  language  of 
their  petition: 

That,  bturiDg  formed  a  company  for  the  purpose  of  working  said  mine,  be, 
(Andrea  CaEtiUero,)  on  ttic  223  day  of  Noypmber,  and  on  lie  3d  day  of  December, 
A.D.  18i5,  received  ftom  the  magiBtiftt«  of  that  jiirisdioHoa.  in  due  form,  tbe 
juridical  poeession  of  eaid  mine  and  land  to  the  extent  of  three  thousand  ravas, 
in  all  directions;  all  of  which  m  shoB-n  by  the  duly  autlienticatecl  papers  issued 
ftom  the  office  of  said  magistrate,  cop  es    t  which  are  submitted  herewith. 

And  these  are  the  papers : 

[B3 

[Pages  797,  798,  799,  800,  801,  802.] 

I  Translation  .of  R.  No.  2.  ] 

EspeSienfe  of  the  Deaouncement,  PoaaeEdon  and  Partnership  of  the  Quiekfilyer 
Mine  called  Santa  Clara,  JHrisdiction  of  San  Joae  de  Guadalupe,  In  Upper  Cali- 
forMa. 

[  TraaslaliMj  of  Andres  CasWllero's  Petition.  ] 

SbSoB  Aj.L'JiPB   OF    l8T  NOMINATION  r 

Andres  Castlllero,  CaptalH  of  Permaaent  Cavalry,  and  at  present  readent  hi 
this  Department,  before  yo«r  aotorious  jnsaflcafion  maltes  representation  :  That 
Jiaving  discovered  a  vein  of  ailrer,  with  a  !ey  of  gold,  on  the  land  of  the  ranoho 
pertaining  1«  Jose  Eeyes  Berreyesa,  retired  Sergeant  of  the  Presidial  Company  of 
San  Francisco,  and  wishing  U  work  it  ia  company,  I  request,  that  in  conformity 
with  the  Ordinance  on  Mining,  you  will  be  pleased  to  flx  up  notices  in  public  places 
of  the  Jurisdiction,  in  order  to  make  sure  of  my  right  when  the  time  of  the  juridical 
possession  may  arrive,  according  to  .the  laws  on  the  matter,  I  pray  you  to  proyide 
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in  coiifonn!ty,iawliicli  I  will  receive  favor  a,najustici;.   Admitting  this  on  commoi 
paper,  there  being  none  of  the  correspoading  stamp. 

PEDRO  CHABOLLA. 
Of  Aseiatance,  Of  Assistance, 

P.  Saksetain,  Jose  SuSol. 


[  TranslaUoa  of  AndreB  Caalillero's  Petition.  ] 

SbSor  ALCiLEB  OP  1st  Nominatjoh  : 

I,  Andrea  Castillero,  Captain  of  Permanent  Cavalry,  before  jom  well  known 
jusUfioatioa  appear  and  say,  that  on  opening  the  mine  which  I  previously  de- 
nouneed  in  this  Cowrt,  I  have  taien  out  besides  silver,  with  a  ley  of  gold,  liquid 
quicksilver,  in  the  presence  of  several  byelanders,  whom  I  may  snmmon  on  the 
proper  occasion.  And  conBidering  it  neoeaeary  for  the  security  of  my  right  to  do 
BO,  I  have  to  reciuest  of  you,  that  uniting  tiiiB  repreaentation  to  the  denouncement, 
it  may  he  placed  on  Hie,  it  not  going  on  stamped  paper,  because  there  is  none.  I 
pray  you  to  take  measures  to  this  effect,  in  which  1  will  receive  favor  and  grace. 

ANDRES  CASTILLERO. 
Santa  Clara,  December  3,  1845, 

This  is  a  copy  to  which  I  refer,  signing  it  witii  the  witnesses  of  my  assistanee,  in 
the  Pueblo  of  Saa  Jose  Guadalupe,  on  the  ISth  of  January,  1846. 

PEDRO  CHABOLLA. 
Of  Assistance, 

JosB  SuSor. 


[  Translation  of  Act  of  Possession,  ] 

There  "being  no  deputation  on  mining  in  the  Department  of  California,  and  this 
being  the-only  time  anco  the  settlement  of  Upper  California  that  a  mine  has  been 
worked  in  cooformitf  witii  tho  laws,  and  there  being  no  "  Jtua  ek  Ldras"  (Profes- 
sional Judge)  in  the  Second  District,  I,  the  Alcalde  of  First  Nomination,  citizen 
Antonio  Maria.  Pico,  accompanied  by  two  asBieting  witnesses,  bave  resolved  to  act 
in  virtue  of  my  office,  for  want  of'  a  Notary  Public,  (there  bemg  none,)  for  the 
purpose  of  giving  juridical  possession  of  the  mine  known  by  the  name  of  Santa 
Clara,  in  this  Juiiadlctlon,  situated  on  the  rancbo  of  the  retired  Sergeant  Jose 
Beyea  Berreyesa,  the  time  having  expired,  which  is  deagned  in  the  Ordinance  of 
Milling,  for  citiEen  Don  Andres  Castillero  to  sbow  his  right,  and  also  for  others  to 
allege  a  better  right,  between  tiie  mine  of  denouncement  and  this  date ;  and  the 
mine  being  found  witb  abundance  of  metals  discovered,  the  shaft  made  according 
to  the  rules  of  art,  and  the  working  of  the  mine  producing  a  large  quantity  of 
liquid  quicksilver,  as  shown  by  the  Rpeolmen.  which  this  Court  has,  and  as  the  laws 
now  in  force  so  strongly  recommend  the  protection  of  an  article  so  necessary  for 
the  amalgamatiou  of  gold  and  silver  in  the  Republic,  I  have  concluded  to  grant 
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bim  three  thousand  rarae,  in  all  direetions,  subject  to  that  which  the  General 
Mining  Ordinance  may  direct,  it  being  worked  in  company,  to  which  I  certify ;  the 
witoeaaea  signing  with  me,  this  Act  of  Possession  remaining  aggregated  t#  the  rest 
of  Hie  aapediente,  which  remains  deposited  in  the  archives  nnder  my  charge ; 
being  done  on  the  corresponding  stamped  paper,  there  beiug  n  ' 

by  law. 

Court  of  San  Jose  Guadalnpe,  December  SOth,  1815. 

(Signed)  ANTONIO  MARIA  PICO. 

Of  AMstance,  Of  Assistance, 


Antonio  StjSol. 


Jose  Noeibga. 


I  have  receiyea  of  Don  Andres  Oastillero  the  sum  of  twentj-fivc  dollars,  on 
account  of  the  fees,  for  possesion  of  the  quicksilTer  mine,  which  is  in  die  Jurisdic- 
tion under  my  charge. 

Court  House  of  San  Jose  Guadalupe,  December  3Dth,  1S45. 

ANTONIO  MARIA  PICO. 


[  Translation  of  "  Agreement  of  Partnership."  ] 

WriUng  of  Partnership  which  Don  Andres  CasUllero,  Captain  of  Permanent 
Cavalry,  executes  with  the  Commanding  General,  Don  Jose  Castro,  and  the  Messrs. 
Sccundino  Robles  and  Teodoro,  and  a  voluntary  grant,  which  the  partners  make 
perpetually  to  the  Rev.Father  Friar,  Jose  Maria  del  Refuse  Snares  del  Real,  of  a 
mine  of  silver,  gold  aod  quickalver,  on  the  rancbo  of  Don  Jose  Reyes  Borreyesa, 
in  the  jaiisdiotion  of  the  Pnablo  of  San  Jose  Guadalupe. 

Aetjclh  1.  Don  Andres  Castlllero,  conforming  in  all  respects  to  the  Ordinance 
of  Mining,  forms  a  regular  perpetual  partnership  with  the  said  persons  in  this  form. 
The  halfofthe  mine,  which  is  that  of  which  he  can  dispose,  will  be  divided  into 
tJiree  parts,  iu  this  manner :  four  shares  to  Don  Jose  Castro ;  four  shares  to  the 
Messrs.  Secundino  and  Teodoro  Robles,  and  the  other  four  shares  to  the  Rev. 
Fatb^  Jose  Maria  R.  S.  del  Real,  as  a  perpetual  donation. 

Art,  2.  Neither  of  the  partners  can  sell  or  alienate  any  of  his  shares,  so  that  he 
who  may  do  so  shall  lose  his  right,  which  shall  revert  to  the  other  partners. 

Aar.  3.  The  expenses  shall  be  borne  in  proportion  to  tJio  shares,  a  formal 
account  being  kept  by  an  accountant,  who  will  be  paid  from  the  common  fund. 

Akt.  i.  That  prescraaed  by  the  Ordinance  of  Mining  being  complied  with  in 
every  thing,  whatever  deficiency  may  arise  shall  be  decided  by  the  partira  them- 
selves. 

Akt.  S.  Don  Andres  Castillero  will  direct  the  labors,  eapenses  and  works,  and 
In  his  absence  the  Rev.  Father  Friar,  Jose  Maria  R.  S.  del  Real. 

Aet.  6.  Of  the  products,  no  larger  quantities  will  be  taken  out  than  are  neces- 
sary for  the  arrangement  of  the  negotiation,  until  the  works  shall  be  regulated ; 
and  whatever  Uie  quantity  may  he,  it  must  be  with  the  consent  of  all  the  partners, 
until  the  negotiation  may  be  arranged. 

Art.  7.    These  agreements  will  be  authenticated  by  the  Prefect  of,  the  Second 
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District,  Don  Manuel  Castro,  the  original  document  heing  deposited  in  the  arcbiveB 
of  the  Diatrici,  (pariido) — a  copy,  certified  by  Ms  HoRor,  heing  left  with  the  parties 
intorcBted. 
Jliission  of  Santa  Clara,  November  2d,  1845. 

ANDSES  CASTTLLEKO, 
For  the  Commanding  General,  Don  Jose  Castro. 
ANDRES  CASTILLBKO, 
For  Jose  Maria  del  E.  S.  E«al. 
For  the  SeBores  Seonndino  Kobles  and  Teodoro  Eobles, 

FRANCISCO  AECB. 
This  is  a  copy  of  the  orlgiaal  to  which  I  refer. 
Santii  Clara,  December  8th,  18i5. 
Antokio  Mabia  Pico.  Manubl  Casteo. 


Court  op  thb  JuBtios  op  the  Peace,  I 

San  Jose  Guadalupe,  Upper  California,      j" 
I  certify  in  due  form,  that  tlie  foregoing  is  a  fdtliful  copy,  made  to  the  letter 
from  ila  original,  the   eepeliente  of  the  mine  of  Santa  Clara  or  New  Almaden, 
which  exists  in  the  archives  under  my  charge,  to  which  I  refer.    And  in  testimony 
thereof,  I  have  signed  it  Gas  SOtli  day  of  January,  1848. 

James  W.  Wbbkes,  Alcalde, 


British  Vice  Coi'SULATB  poe  Calipoknia,  I 

San  Francieco.      j 
I  hereby  certify  ihat  the  ^natnre  to  the  above  certificate  is  the   true  antt. 
proper  handwriting  of  the  person  Jt  represents ;  and  that  it  ia  worthy  of  all  faith 
and  credit.    In  witneaa  whereof,  Ihave  hereunto  placed  my  hand  and  ofScial  seal, 
Hiis  21st  day  of  January,  1848. 

James  ALBXANnEii  Forbks, 

Vice  Consul. 


I,  Jesos  Vcjar.  Notary  Public,  hereby  cerdfy  and  accredit  that  the  last  preceding 
signature  of  Don  James  Alexander'  Forbes,  h  the  signature  of  that  gentleman 
which  he  is  accustomud  to  use,  it  being  so  liuown  to  mc,  when  I  linew  him  in  his 
transit  through  this  city  on  his  way  to  Upper  California,  by  various  Acta  which  he 
executed  iu  the  houf*  of  Barron,  Forbes  and  Company.  And  at  the  rijquest  of 
those  gentlemen,  I  sign  and  execute  ihia  CertiCcate  at  Tepio,  on  the  15tli  day  of 
March,  1850. 

JBSU3  VbJAR, 


We.  the  First  Conatitulional  Alcalde:  and  the  Notary  Public  who  sign  this, 
certify  and  accredit  that  the  above  siguature  is'  the  one  which  the  Notary  Don 
JesuB  Vqar  is  aocuatomed  to  uae  in  all  the  Acts  which  are  passed  before  him.  So 
we  cerUfy  to  it  at  Tepic,  on  the  ISUi  of  March,  1860, 


I  o  Ogle 


48 

CONSUTATB   OP  THE   UNITED  &r*TBa. 

L  CoiB.  W  p.  BMl,  Coi».l  or  iho  Umled  Sl.to.  of  Norti  Am.iioi.,  foi «. 

r^n  i.  T.i  h.odilU.s  of  tf  nl.™b.T4  .lo  l.gJlj  Wl  «■•  """o" 

In  t..tionj  .hmot,  I  h.r.milo  .=1  my  b«.d  md  .a  «t  oflc.,  lh«  M  d.j  of 
Beoombor,  In  tbe  jo.r  ISSB,  in  th.  oily  of  Toplo.  ^  ^  ^  ^^^^^^ 

U.  S.  Consul 

tSBil..] 

A  KBOom  mmt  always  be  the  same  in  tenor  and  physical  sub- 
stance—the same  paper  inscribed  with  the  same  words,  m  the 
same  order.  Two  series  of  papers  have  bee.  produced  by  the 
claimants  to  show  their  mining  title.  They  arc  materially  differ- 
ent and  yet  purport  to  be  the  same  Enooau.  Compare  one  with 
tbe  other,  and  it  will  be  seen  that  this  Ebooed,  as  shown  m  the 
copy  filed  as  an  Exhibit,  contains  a  paper  which  the  same  Rhoobd, 
aa  sought  to  be  proved  by  the  witnesses,  does  not ;  to  wit :  the 
Writing  of  rartnership  between  Andres  Castillero  and  his  asso- 
ciates dated  Nov.  2d,  1845;  and  that  the  Ebooud  as  offered  to  the 
witnesses,  on  the  other  hand,  contains  a  paper  not  found  m  the 
Emoom  as  shown  in  the  copy  filed  as  in  Exhibit ;  to  wit :  the  peti- 
tion ot  Jose  Castro.  Whilst  A.  P.  L.,  to  which  only  the  claim- 
ants' witnesses  were  examined  before  the  Board  of  United  States 
Land  Commissioners,  contains  neither  the  one  nor  the  other  ot 
these  papers,  but  so  much  only  of  the  Eboobd  as  was  common  to 
both  its  forms  ;  viz.i  the  two  petitions  of  Andres  Castaiero,  with 
the  Act  of  Possession,  and  nothing  more.  And  as  filed  with  the 
petition  (B  above,)  the  Act  of  Possession  is  dated  December  .TOth, 
but  as  produced  to  be  proved  (A  above,)  is  dated  December, 

Observe  that  J.  W.  Weehes,  on  the  20th  day  of  January,  1848, 
certifies  that  the  series  ot  papers  (B  above  inserted,)  are  «  a/oitt- 
M  cm  mwk  to  the  letter  from  its  original,  the  esfedvsnte  of  the 
Mine  of  Santa  Clara,  or  New  Almaden,  whkh  exids  in  the  archwes 
undr  my  cUrge,  to  «hkh  I  refer:'  He  could  not  have  made  any 
mistake  as  to  the  papers  constituting  the  Eeoobd,  then  m  his  own 
keeping,  copied  and  certified  at  the  request  of  the  parties  inter- 
ested If  he  had  by  any  possibility  made  such  a  mistake,  it  is 
not  to  be  supposed  that  the  parties  interested  oould  have  fallen 
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into  the  same  blunder,  and  have  received  from  him  a  certified 
copy  of  other  papers,  not  the  Recoed  of  which  they  came  to  get  a 
copy.  If  the  certificate  of  Weekes  is  true,  the  Record,  as  they  now 
rely  upon  it,  is  not  the  same  thing,  in  physical  substance  and 
contents,  which  he  had  charge  of  twelve  years  ago.  If  that  cer- 
tificate is  false,  the  claimants  have  with  great  deliberation,  and 
after  keeping  it  more  than  foar  years,  filed  it,  notwithstanding  its 
falsehood,  and  with  it  the  false  Record  which  it  attests.  There  ie 
no  room  for  the  supposition  of  a  mistake.  They  had  had  it  so 
loi^  that  they  must  have  discovered  the  mistake;  they  knew 
where  the  other  form  of  the  Record  was  to  be  be  found,  (Hal- 
leck's  Dep.;)  the  language  of  the  certificate  is  too  positive 
and  precise.  Yet  now,  in  the  year  1860,  they  do  suggest  a 
mistake.  Their  explanation  made  in  argument,  at  this  very 
late  day,  is,  that  the  papers  from  which  the  Alcalde  care- 
lessly made  his  copy,  or  the  parties  interested  carelessly  made 
for  him  to  certify,  wore  themselves  a  copy,  the  first  contem- 
poraneous copy  of  their  Record,  and  the  appropriate  guidance 
of  their  mining  title.  This  explanation  is  as  unfortunate  as 
late.  Having  the  authentic  copy,  the  true  title  paper,  in  their 
hands,  what  did  they  want  with  another  copy  of  so  much  (if  of 
any)  value  as  evidence?  If,  for  some  purpose  left  to  conjecture, 
they  wanted  another  copy,  how  was  it  that  they  took  it  not  from 
the  Record,  but  from  the  copy  they  already  had  ?  Why  in  so 
many  years  did  they  not  discover  that  this  secon(J  copy  was  im- 
perfect, that  it  contained  but  a  part  of  the  Record  in  the  Alcalde's 
keeping-  and  referred  to  in  his  certificate,  with  another  paper, 
the  Writing  of  Partnership,  not  belonging  to  the  Rbcoed  at  all? 
Trace  it  by  the  certificates  to  the  hands  of  James  Alex.  Forbes, 
at  San  Francisco,  January  21st,  1845,  of  Barron,  Forbes  &  Co., 
at  Tepic,  by  them  conveyed  to  the  office  of  the  Notary  Jesus 
Vejar,  by  him  certified  at  their  request  on  the  15th  of  March, 
1850,  thence  back  again  to  California  to  the  agent  who  manages 
this  claim,  and  from  him  to  the  Board  of  the  United  States  Land 
Commissioners,  where  it  was  filed  on  the  30th  day  of  September, 
1852,  as  the  first  Exhibit  in  this  case. 

Against  the  genuineness  of  their  mining  title  I  allege,  first, 
this  difference  between  "A''  and  "  B,"  their  Record  as  they  pro- 
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duoed  it  before  their  witnesses,  and  the  same  Reooed  as  they  filed 
it  with  their  petition. 

3. 

The  Writing  of  Partnership  is  the  oldest  in  date  of  the  papers 
filed  in  this  case ;  it  was  signed  November  2d,  1845,  and  is 
genuine.  It  describes  the  mine  as  a  Mine  of  Silver,  Gold  and 
QidcksUver.  On  the  22d  November,  1845,  Andres  Castillero  in 
his  petition  to  the  Alcalde,  describes  it  as  a  vein  of  Silver  vMh  a 
ley  of  Gold.  On  the  3d  day  of  December  of  the  same  year,  in  a 
supplemental  petition,  he  says,  that  on  opening  the,  mine,  which 
he  had  previously  denounced,  he  had  taken  out  besides  Silver, 
with  a  ky  of  Gold,  liquid  Quicksilver.  To  communicate  this  fact, 
that  he  might  have  the  benefit  of  it  in  his  registry,  was  the  sole 
purpose  of  his  seccmd  and  supplemental  petition  ;  and  he  notifies 
the  Alcalde  that  he  stands  ready  to  prove  this  fact,  by  -wit- 
nesses. Take  the  descriptions  in  the  two  petitions  together, 
and  they  amount  to  this,  that  the  mine  was  a  Silver  Mine,  with 
a  fey  of  Gold  and  Quicksilver,  which  last  metal  he  had  discovered 
since  the  22d  day  of  November,  as  aforesaid.  But  by  the  Writ- 
ing of  Partnership  he  had  already  arranged  to  work  the  mine, 
under  the  very  same  description  of  a  Mine  of  Silver,  Gold  and 
Quicksilver,  a  month  before.  The  Court  will  carefully  compare 
the  Writing  of  Partnership  and  the  two  Petitions,  on  this  point, 
I  submit  that  it  is  not  to  be  believed  that  Andres  Castillero,  in 
this  .circumstantial  manner  declared  to  the  Alcalde  the  fact,  and 
the  manner  of  his  discovering,  after  the  22d  day  of  November, 
that  the  mine  contained  a  mixture  of  Quicksilver  with  the  Silver 
and  Gold,  when  on  the  2d  day  of  the  same  month  he  had  entered 
into  a  formal  agreement  to  work  it,  as  a  mine  of  Silver,  Gold  and 
Quicksilver. 

(See  the  two  Petitions  and  the  Writing  of  Partnership  in 
document  "B"  above.) 

In  argument  something  was  suggested  by  way  of  explanation, 
to  the  effect  that  Andres  Castillero  knew  on  the  22d  of  Novem- 
ber, that  Quicksilver  was  to  be  found  in  the  mine,  but  did  not 
know  that  it  was  la  any  considerable  quantities,  and  so  did  not 
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think  it  of  sufBcieiit  consequence  to  bo  mentioned  in  liis  petition 
of  the  22d  of  Nov.,  wlien  he  begun  to  take  steps  to  acquire  a 
title  to  the  mine,  although  it  was  of  consequence  enough  to  find 
a  place  in  the  Writing  of  Partnership  for  working  the  mine, 
which,  with  his  associates,  he  had  signed  on  the  2d  of  November. 
This  is  idle  in  itself,  and  contrary  to  the  statements  of  the  claim- 
ants' own  witnesses.  Jose  Castro  says,  that  coming  up  from 
Monterey  to  San  Jose,  with  Castillero,  he  told  him  of  having 
heard,  since  he  was  a  chiid,  that  there  was  a  mine  near  Santa 
Clara,  but  that  he  did  not  know  what  kind  of  a  mino  it  was.  and 
suggested  to  hira  to  examine  it,  then,  or  on  their  return  from 
Sutter's  Fort,  whither  thej  were  going.     EEe  says : 

la  conseq^aence  of  IMa,  immediatcl;  upon,  our  arriTal  at  Santa  Clara,  he  took 
a  little  cart,  and  went  to  thB  mine,  (which  had  been  called  Chaboja's  mine.)  He 
got  some  minerals,  anci  made  an  osaay.  He  fonnd.  a  litUe  gold  aud  silver,  and  a 
very  small  quantity  of  quickBilver,  but  he  oonadered  thia  latter  of  no  importance, 
tbere  was  bo  little  of  it.  We  then  continued  our  journey  to  Sacramento  aud 
Sntier's  Fort,  as  I  have  slated,  and  «pDB  mer  Tetam  to  Santa  Climi,  QaOU^v  made 
furlher  assays.  Si  remamed  ai  Sanla  Clara,  and  Iwmi  on  to  Jfoniersj/.  /(  was  tSas  that 
Oislillero  diianiered  the  large  quatUities  qf  jwicistiiwr.  He  tfeianniiKii  Qie  nane  as  a  §usci- 
siZwr  -aaait,  and  established  a  Oonij«as/  U>  work  it,  of  wiiicb  I  TfBs  a  member,  having 
fonr  shares  in  Ihe  mine.    (Pages  2613-14— Quea.  7.) 

Jose  Castro  then,  if  he  is  to  be  believed,  says  that  Andres 
Castillero  had  made  assays,  and  discovered  that  the  mine  con- 
tained largo  quantities  of  Quicksilver,  both  before  he  denounced 
it,  and  before  he  formed  the  partnersliip  to  work  it. 

Again,  on  page  2634,  q.  129  to  132,  he  says,  that  he  had  re- 
turned to  Monterey,  from  his  visit  to  Sutter's  Fort,  when  the 
Writing  of  Partnership  was  signed,  and  that  was  the  reason  why 
Andres  Castillero,  with  whom  he  had  left  authority,  signed  it 
for  him.  When  all  this  happened,  the  date  of  the  Writing  of 
Partnership  is  the  best  evidence  to  show. 

It  is  true  that  the  witness  endeavored  to  give  the  events  a 
later  date  by  a  month,  but  if  we  are  to  credit  his  facts  at  all,  we 
must  excuse"an  error  of  a  few  weeks  as  to  the  time  when  they 
occurred,  and  which  the  paper  to  which  he  refers  us  enables  ua 
to  correct.  The  substance  is,  that  Castillero  knew  well  that  the 
mine  was  a  Quicksilver  mine  before  the  Writing  of  Partnership 
was  signed — in  exact  accordance  with  the  recitals  in  that  paper. 
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Jacob  P.  Leese,  another  witness,  speaks  of  having  been  present 
with  Gen.  Castro,  Father  Real  and  others,  when  Castillero,  at 
the  Mission  of  Santa  Clara,  demonatrated  by  an  experiment  that 
the  mine  contained  Quicksilver,  which  was  the  first  time  that  any 
of  the  party  witnessing  the  experiment  had  heard  anything  about 
Quicksilver ;  and  at  which  all  were  greatly  surprised.  (Page 
1103,  ques.  i,  p.  1105-6,  ques.  9,  10,  II,  12,  p.  1108,  qucs.  1 
and  2.) 

Thenext  day  it  was  rumored  in  San  Jose  that  the  mine  pro- 
duced Quicksilver,  and  soon  after  Castillero  sent  a  specimen  of 
the  liquid  Quicksilver  to  Gen.  Vallejo,  at  Sonoma.  (Page  1103; 
q.  5.) 

After  all  these  things  had  happened  and  Jacob  P.  Leese  had 
returned  again  to  Sonoma,  he  heard  for  the  first  time,  that  Cas- 
tillero had  made  up  a  partnership,  a!id  divided  the  capital  stock  of 
the  mine,  with  his  partners.     (Page  1109,  q.  2.) 

He  not  only  had  not  heard,  when  with  General  Castro  and 
Father  Ueal,  he  had  been  looking  on  whilst  Andrea  Castillero 
was  making  the  experiment,  by  which  he  detected  the  presence 
of  quicksilver,  'that  the  same  person  had,  with  others,  already 
made  up  a  Company  to  work  the  mine,  but  seems,  on  the  con- 
trary, to  have  received  an  impression  that  no  Company  had 
at  that  time,  been  made  up.  He  says,  that  he  had  heard  that  a 
Company  was  going  to  be  made  up  ;  and  he  proposed  to  take  an 
interest  in  it,  (page  1108— ques.  12  ;)  but  not  until  some  days 
afterwards,  did  lie  hear,  that  the  Company  had  been  made  up, 
as  aforesaid.  So  far  then,  as  the  vague  statements  of  this  witr 
nesB  bear  upon  the  point  at  all,  they  too,  are  to  the  same  effect, 
that  Castillero  and  his  partners  well  knew  and  appreciated  that 
tlie  mine  contained  quicksilver,  at  the  time  they  signed  their 
agreement  to  work  it ;  and  again,  accord  entirely  with  the  lan- 
guage of  the  instrument  itself.  And  so  too,  Antonio  Maria 
Pico,  speaking  of  the  petition  of  November  22d,  says  :  "  The 
petition  speaks  of  gold  and  silver,  but  it  was  knowft  that  it  con- 
tained quicksilver,  because  I  saw  it  myself."  (Page  644,  ans.  T6.) 
Therefore,  the  Writing  of  Partnership,  confirmed  by  the  wit- 
nesses of  the  claimants,  utterly  repudiates  the  two  petitions  to 
the  Alcalde,  which  begin  and  are  the  foundation  of  tiie  alleged 
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Record  of  their  Mining  Title.  Castillero  did  execute  the 
"Writing  of  Partnership,  with  full  knowledge  of  the  existence  of 
the  quicksilver,  on  the  2d  day  of  November,  1845.  He  was 
not  a  man  to  be  indifferent  to  such  a  fact.  The  claimants  make 
him  say  that  ho  was  "  devoted  *  *  to  the  branch  of 
raining,  and  intent  upon  finding  a  mine  of  quicksilver."  (See 
letter  of  FeB.  19,  transcript,  p.  51.)  He  would  not  have  over- 
looked even  a  slight  indication  of  quicksilver.  He  could  not 
then  have  written,  at  the  time  they  bear  date,  the  two  petitions 
of  November  22,  and  December  3,  1845  ;  pretending  to  give  a 
minute  account  of  his  discovering  tbe  qaicksilver,  so  long  after 
the  2d  of  November. 

3. 

Claimants  admit  that,  at  the  time  of  the  execution  of  the 
Writing  of  Partnership,  they  had  no  title  to  the  mine  ;  and  by 
that  instrument  acquired  none.  They  eontempIa.ted,  however, 
an  immediate  beginning  of  operations.  Castillero  was  to  direct 
the  works,  when  present,  and  Father  Real,  in  his  absence.  The 
expenses  were  to  be  borne  by  the  partners  in  the  proportion  of 
their  shares ;  and  one  of  the  conditions  of  the  agreement  is 
such  a  departure  from  the  Mining  Ordinances,  that  it  might  be 
inferred,  perhaps,  that  the  parties  did  not  intend  to  take  a  title 
under  the  Ordinances  at  all,  or  at  least  not  in  any  very  short 
time.  They  stipulated  that  no  partner  should  alienate  any  of 
his  shares,  under  the  penalty  of  forfeiting  all  his  interest ;  whilst 
the  Mining  Ordinances  give  to  those  who  own  shares  in  a  mine 
the  full  right  of  alienation,  subject  only  to  the  preference  of  a 
partner  to  become  the  purchaser,  at  the  same  price  that  could  be 
obtained  from  other  persons.  {Ordenanzas  de  Mineria,  Title  11, 
Art.  10.     Halleck,  p.  254.) 

This  restriction  in  the  agreement  would  have  ceased  to 
operate  as  soon  as  the  parties  had  registered  the  mine,  and  thus 
brought  themselves  and  their  rights  under  the  provisions  of  the 
general  law.  But  we  find  it  regarded  by  the  parties  as  still  in 
force  and  obligatory,  so  late  as  the  month  of  December,  1846  : 
when  CastiUero,  at  the   City  of  Mexico,  selling  four  shares  to 
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Alexanrler  Forbes,  covenants  that  it  shall  not  be  an  obstacle, 
and  undertakes  to  obtain  the  consent  of  his  partners  to  the  sale, 
notwithstanding  the  prohibition  in  the  Writing  of  Partnership. 
{See  Exhibit  Negrete,  No.  17,  page  2506.) 

So  again,  in  the  sales  of  Jose  Castro  to  Alexander  Forbes, 
made  at  Tepic,  in  the  Spring  of  1847,  which  contained  a 
like  covenant  of  warranty  against  the  "clause  of  "the  articles 
of  copartnership,"  containing  this  restriction  upon  the  power  of 
alienation.     (See  page  498,  etc.) 

And  under  the  "Writing  of  Partnership  the  working  of  the 
mine  was  begun.  The  parties  sent  William  Chard  as  their 
agent  to  the  old  cave  ;  with  some  of  the  Mission  Indians  he 
went  to  work  breaking  out  ore ;  with  Castillero  he  experimented 
in  a  very  small  way,  extracting  the  quicksilver,  using  for  that 
purpose  old  gun-barrels  ;  he  afterwards  extended  his  operations, 
and  reduced  the  ore  on  rather  a  larger  scale,  by  means  of 
whaler's  try-pota,  which  he  set  up  on  the  banks  of  a  stream,  a 
mile  away  from  the  cave,  fie  continued  these  operations  until 
some  time  in  October.  1846  ;  when  he  had  to  abandon  the  place 
for  want  of  provisions  for  himself  and  his  Indians,  He  had  in 
this  time  obtained  a  quantity  of  liquid  quicksilver ;  which  he, 
{and  it  seems  no  else)  never  weighed  or  measured,  but  which,  in 
an  iron  pot,  he  locked  up  in  his  cabin  ;  when,  following  the 
Indians  who  had  already  gone,  ho  left  the  mine,  and  returned  to 
it  no  more.  (See  deposition  of  Chard,  ques.  10,  page  1069-70  ; 
ques,  62,  page  1076  ;  ques.  2,  3,  and  4,  page  1082,  etc.  And  for 
the  time  when  Chard  finally  left  the  mine,  see  his  receipt,  page 
1083.) 

These  operations,  begun  confessedly  without  a  title,  sufficiently 
explain  all  the  allusions  to  the  working  of  the  mine  before  the 
7th  day  of  July,  1846,  and  on  which  Mr.  Benjamin  so  vauntingly 
relied  as  evidence,  that  it  was  then  being  worked  under  a  title. 
It  is  easUy  understood  that  Castillero,  in  January,  1846,  was 
introduced  as  the  owner  of  the  mine  to  Capt,  Fremont,  and 
showed  him  the  excavation  from  whence  he  had  obtained  the 
ore,  and  two  or  three  heaps  of  ore,  gave  him  some  specimens  to 
bring  away,  and  went  through  the  process  roughly,  of  extract- 
ing quicksilver,  by  putting  some  on  red-hot  iron.    And  we  are 
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not  surprised  to  find  Castillero  at  that  time  building  a  house 
below  in  the  valley,  to  be  used  by  himself  or  his  Indians;  nor  to 
find  Thomas  0.  Larkin,  on  the  4tli  of  May,  1846,  writing  to  the 
Secretary  of  State,  that  five  or  six  miles  from  the  toi^n  of  San 
Jose,  there  are  mountains  with  veins  of  quicksilver  ore,  dis- 
coTered  by  Don  Andres  Castillero,  of  Mexico,  in  1845,  and 
which,  be  says,  be  has  twice  seen  produce  twenty  per  cent.,  when 
reduced  by  making  use  of  a  gun-barrel;  nor  tbat  he  should  say 
that  a  Mexican  officer,  a  padre,  and  a  native  of  New  York, 
(Chard)  are,  on  a  very  small  scale,  extracting  quicksilver  from 
the  San  Jose  mine ;  nor,  again,  that  he  should  communicate  the 
same  facts  in  substance  to  Mr.  Judd  of  the  Sandwich  Islands,  in 
a  letter  dated  July  2d,  1846.  There  is  nothing  at  all  strange  in 
any  of  these  facts  ;  they  might  all  have  happened  just  as  well  at 
any  time  after  the  2d  day  of  November,  1845;  for  example, 
before  the  22d  day  of  that  month,  when,  as  the  claimants  them- 
selves tell  us,  Andres  Castillero  had  not  yet  gone  before  the  Al- 
calde to  take  the  first  step  toward  the  acquisition  of  a  title. 
They  hardly  justify  the  warmth  of  Mr.  Benjamin's  exuberant 
declamation,  when  he  exclaims  : 

"  Truth  cruehed  to  earth  will  rise  agaiD." 
"  All  the  efforts  of  men  cannot  strangle  her.  Strangle  her  in  San  Francisco,  and 
she  reappears  in  the  Sandwich  Islands.  Choice  her  there,  and  lo  1  she  is  uader 
jour  very  ejes  in  the  Archires  at  Washington,  She  permeates  the  air ;  she  is  in 
the  atmosphere  you  hreathe.  As  well  might  man  endeavor  to  destroy  the  Al- 
mighty, as  to  destroy  Ms  essence— the  truth.  And  jet,  this  is  what  the  United 
Stales  ie  trying  to  do— seeking,  aa  the  assistant  of  a  band  oi  unscrupulous  epeou- 
latora,  to  acquire  a  valuable  property  developed  by  the  capital  and  labor  of 
others— undertaking  to  say  that  that  does  not  belong  to  us,  which  they  were 
thoroughly  and  officially  Informed  did  belong  to  us  before  the  United  Stales 
Government  had  an  interest  in  one  foot  of  ground  in  California."  (See  Argument, 
pages  10  and  11,) 

To  all  such  truth  as  this  the  eloquent  gentleman  is  entirely 
welcome.  I  think  he  is  mistaken  in  supposing  that  any  one  was 
weak  enough  to  wish  to  withhold  it  from  him.  It  does  not  tend 
to  show  that  Andres  Castillero  acquired  a  title  to  the  cave  in 
which  he  begun  to  work  without  title. 
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But  the  word  "Denouncement"  is  twice  used.  Fremont  says 
that  he  learned  from  Caatillero  that  he  held  the  mine  under  a 
Denouncement,  and  in  the  letter  of  the  2d  of  July,  Mr.  Larkin 
says  that  a  Mexican  (Andres  Castillero)  being  in  the  yicinity, 
heard  that  the  mountains  contained  rock  different  from  any 
other ;  went  to  examine  it,  and  immediately  denounced  the  place 
before  the  nearest  Alcalde,  and  then  made  known  what  it  con- 
tained. From  this  use  of  the  word  "Denouncement,"  Mr.  Benjamin, 
with  an  air  of  great  triumph,  instantly  draws  the  conclusion, 
that  the  Denouncement  referred  to  by  the  witnesses  meant  the 
two  petitions  of  Oaatillero  to  the  Alcalde,  of  date  November 
22d,  and  December  3d,  1845,  and  the  Act  of  Possession  of  Decem- 
ber, 1845,  (Doc,  A,  inserted  above,)  to  prove  which,  precisely,  is 
the  undertaking  of  the  claimant.  For  their  Petition  says  that 
Castillero, 

«  On  the  22d  day  of  November,  and  on  the  3d  day  of  December,  A.  L.  1845, 
denounced  said  mine ;  and  on  the  30th  day  of  December,  1845,  received  ftorn  the 
ma^etrate  of  that  jurisdiction  Jiaridical  poescBMon,"  etc.,  aa  shown  in  the  Eshibita 

This  allegation  Counsel  contend  is  sufficiently  established  by 
an  expression  of  Mr.  Larkin,  in  his  letter  of  July  2d,  1846,  al- 
though that  gentleman  nowhere  professes  or  evinces  any  par- 
ticular knowledge  of  the  Mining  Laws,  nor  professes  to  have  had 
any  special  aeqiuaintance  with  Andres  CaBtillero  or  his  proceed- 
ings'; and  by  an  impression  now  resting  on  the  mind  of  Fremont, 
that  Castillero  said  he  held  under  a  Denouncement.  The  rea- 
soning appears  to  me  to  be  exceedingly  loose,  and  the  premises 
by  no  means  inconsistent  with  a  very  different  conclusion. 

DeTumncement  is  a  term  inaccurately  but  very  commonly  used  to 
express  any  original  acquisition  of  a  mine.  Whatever  the  steps 
which  Castillero  might  have  taken  in  order  to  possess  himself 
of,  and  to  work  the  old  cave  as  a  mine,  persons  knowing  no  more 
than  Mr.  Larkin,  might  very  naturally  say  he  had  denounced  it, 
and  that,  whether  he  had  only  made  tbe  Writing  of  Partnership 
and  deposited  it  with  the  Prefect,  which  was  the  first  step  in 
this  case,  or  had  gone  on  and  registered  the  mine  according  to 
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law,  as  the  olaimants  pretend,  or  was  merely  known  to  be  there 
and  at  work.  The  existence  of  the  vein  and  possible  value  of 
the  ore  waa  what  interested  Mr.  Larkin,  and  what  he  was  writ- 
ing about.  He  was  not  giving  a  history  of  Castillero'a  title,  and 
it  is  not  to  be  inferred  that  he  had,  or  meant  to  convey  any  special 
information  on  the  subject.  Again,  Mr.  Larkin  died  in  the  latter 
part  of  the  year  1 858.  The  objection  of  the  United  States  to 
the  genuineness  of  this  claim  had  been  fully  disclosed  for  a  year. 
Mr.  Larkin  lived  in  San  Francisco  and  was  not  called  as  a  wit- 
ness by  the  claimants,  but  on  the  22d  of  June,  1860,  this  letter 
to  Mr.  Judd  was  produced  by  the  witness  Swasey,  (pages  2662 
and  5^671,)  from  a  book  said  to  have  belonged  to  Mr.  Larkin,  in 
which  it  appears  without  address,  of  date  July  2d,  1846,  and  also 
in  a  Sandwich  Islands  newspaper,  called  The  Polynesian,  in 
which  it  is  dated  June  24th,  1846.  (Page  2223.)  And  note  the 
exact  and  minute  correspondence,  with  the  depositions  of  Wm. 
Chard  and  J.  P.  Leeso,  as  to  the  manner  of  extracting  quick- 
silver. The  letter  came  after  the  depositions.  As  to  Fremont, 
the  claimants  might  have  shown  more  accurately  what  it  was 
that  he  considered  a  Denouncement,  as  he  had  learned  tho  mean- 
ing of  that  term  from  Castillero,  Fremont'sidea  of  a  Denounce- 
ment was  put  on  record  in  the  year  1849.  (Page  2680.)  He 
then  denounced  a  vein  of  Gold,  in  quartz,  upon  hia  own  land, 
before  the  Alcaldes  of  San  Francisco,  San  Jose  and  Stockton. 
If  the  claimants  had  produced  these  records,  we  would  have  be- 
fore us  a  specimen  of  a  Denouncement,  according  to  Fremont  and 
his  instructor,  Oastillero,  and  wouid  be  able  to  compare  it  with 
the  papers  which  the  claimants  have  alleged  and  undertaken  to 
prove  in  this  case.  It  is  hardly  to  be  supposed  that  Fremont 
learned  from  Castillero,  that  a  man  might  denounce  a  tract  of 
three  thousand  varas  in  all  directions,  and  that  accordingly  he 
denounced,  in  three  separate  jurisdictions,  nine  and  three-quar- 
ters square  miles  (Sherman  Day,  page  1099)  of  land  on  his  own 
rancho  of  the  Mariposas,  I  conclude,  not  only  that  all  the  allu- 
sions to  the  mere  working  of  the  mine  which  are  relied  upon  to 
bring  home  to  the  Government  of  the  United  States  knowledge 
that  the  mine  belonged  to  Andres  Castillero,  before  the  7th  day 
of  July,  1846,  are  entirely  consistent  with  the  operations  of  Gas- 
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tillero  and  his  partners,  under  the  Writing  of  Partnership,  at  a 
time  when  it  is  admitted  that  they  had  no  title  :  but  further,  that 
the  use  of  the  word  "  Denouncement,"  by  Larbin  and  Fremont, 
as  disclosed  in  this  testimony,  is  but  a  vague  indication,  and  can 
throw  no  light  upon  the  genuineness  of  the  three  papers  offered 
by  the  claimants,  and  to  which  the  present  issue  is  strictly  con- 
fined. And  if  these  are  not  genuine  it  matters  not  whether  there 
never  was  a  Denouncement — property  registry — at  all,  or  whe- 
ther there  was  some  other  proceeding  of  that  nature,  to  which  the 
allusions  above  may  apply,  but  which  the  claimants  have  thought 
proper  not  to  bring  before  the  Court.  Leaving  then  the  Sand- 
wich Islands  newspaper  and  Larkin's  letter  book,  (both  pro- 
duced at  so  late  a  day,)  and  Fremont's  deposition,  to  stand  for 
what  they  may  be  worth,  we  proceed  to  apply  other  tests  to  the 
Mining  Title  of  the  claimants. 


Of  this  Mining  Title  the  effective  part  is  the  Act  of  Possession ; 
in  that  the  two  Petitions  result,  and  the  whole  are  parts  of  the 
same  Eecoed,  and  not  to  be  separated.  Let  us  fix  our  attention 
now  upon  this  Act  of  Possession.  Is  that  genuine  ?  If  not,  it 
vitiates  the  whole,  and  stamps  the  Ebcobd  as  false.  Oastillero 
is  represented  in  the  evidence  of  the  claimants,  not  only  as  a  per- 
son fond  of  mining,  but  also  as  acquainted  with  the  Mining  Laws, 
of  which  he  had  a  copy.  {A.  M.  Pico,  page  643,  ans.  74,  "  Oas- 
tillero and  I  had  the  law,  the  Ordmanzas  de  Mineria  ;  "  and  see 
page  647,  ans.  87.)  He  desired  to  become  the  owner  of  this 
mine.  He  went  to  the  Alcalde  to  obtain  his  title.  He  would 
not  have  taken  this  Act  of  Possession,  because  he  knew  that 
it  would  give  him  no  title.  In  the  language  of  Mr.  Benjamin, 
"  The  Alcalde  had  no  earthly  power  to  do  it.  It  gave  nothing. 
It  was  of  no  value  as  a  grant  or  concession,"  etc.,  {see  Argument, 
page  84.)  Why  should  Oastillero  then,  have  thrown  away  his 
opportunity  ?  Why  should  he  have  come  for  a  title,  and  gone 
away  with  a  piece  of  blank  paper  in  his  hand  ?  According  to 
Mr.  Benjamin,  this  concession  of  three  thousand  varas,  was  a 
piece  of  blank  paper,  and  according  to  the  evidence,   Oastillero 
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knew  it.  Upoa  tlm  point,  and  to  avoid  the  force  of  this  argu- 
ment, Mr.  Benjamin  boldly  assumed  that  the  Alcalde  did  two 
things,  gave  possession  of  the  mine,  and  then  made  the  concessioa 
of  three  thousand  varas  in  all  directions.  His  language  is,  and 
he  professes  to  be  quoting  from  the  document : 

Now  the  Alcalde  says,  after  gwing  possession  of  tie  mine,  I  tiaye  tJiouglit  proper, 
{he  v^ido  era  amixderle ;}  I  liiivo  come  to  the  conclusion  to  grant  three  thousand 

But  the  words  "  as  a  GRACIA  "  are  an  IWTBRPOLiTION  ;  THET 
ARE  NOT  IN  THE  ORIGINAL  SPANISH,  (page  74,)  NOR  IN  THE  TRANS- 
LATION, which  I  here  insert  again  as  it  appears  in  "A,"  above : 

Tliere  not  being  found  in  the  Department  of  Caiifomia  a  mining  deputation, 
and  this  being  the  only  time  since  the  eettiement  of  Upper  California,  that  a  mine 
has  been  worked  in  coaformity  with  the  laws,  and  there  being  likewiae  no  Profes- 
sional Judge  (Jura  de  Le^os)  in  the  Second  Diatrict — I,  the  Alcalde  of  1st  Noml- 
naUoa,  citizen  Autonio  Maria  Pico,  have  come,  accompanied  with  two  as^stlng 
witnesses,  resolved  to  act  lij  virtue  of  my  ofBce,  for  want  of  a  Notary  Public,  there 
lieing  none,  in  order  to  give  juridical  poeses^on  of  the  mine  known  by  the  name 
of  Santa  Clara,  in  this  jurisdiction,  «ituat«d  oa  the  rancho  of  the  Sergeant  Jose 
Reyes  Berreyesa,  because  the  time  having  expired  which  the  Mining  Ordinance 
designates  for  the  ciljzen  Andrea  Castillero  to  show  bis  right,  and  also  from  the 
time  of  the  denouncement  to  this  date  ;  and  the  said  mine  being  found  witb 
abnndanee  of  metals  discovered,  the  shaft  made  according  to  the  rules  of  art  and 
the  elaboration  of  the  mine,  producing  al^ndance  of  liquid  qnickailyer,  as  shown 
by  the  specimen  which  this  Court  haj,  and  as  the  laws  now  in  force  so  strongly 
recommend  the  protection  of  an  article  so  necessary  for  the  amalgamation  of  gold 
and  silver  in  the  Republic,  I  have  concluded  to  grant  him  three  thousand  varas 
in  all  directjons,  subject  to  tliat  which  the  general  Mining  Ordinance  indicates ;  it 
being  worked  in  company,  to  which  I  certify,  the  witnesses  Mgning  with  me ;  and 
this  Act  of  Possession  remaining  aggregated  to  l^e  rest  of  the  espediente,  which 
remains  deposited  in  the  archives  of  my  charge.  Not  being  done  on  the  respect- 
ive stamped  paper,  there  being  none,  as  prescribed  by  law. 
Juzgado  de   San  Jose  Guadalupe,  Lecemlser,  one  thousand  eight  hundred  and 

forty-five. 

Where  is  the  distinction  between  the  mine,  and  the  concession 
of  three  thousand  varas — the  grada  of  the  Counsel  ?  It  is  not 
to  be  found  in  the  -words  or  the  sense  of  the  instrument.  Pico 
reciting  the  want  of  a  raining  deputation,  and  a  Professional 
Judge,  goes  on  to  say  -. 

I,  the  Alcalde,  etc.,  *  *  have  come  accompanied,  etc.,  *  *  in  order  to  give 
juridical  possession,  etc.,    '    '    aud  the  said  mine  being  found  with  abundance  of 
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■e  coneluflcd  to  grant  him  tliree  thousand  varas 

There  is  but  one  act  here :  it  is  expressed  by  the  word  "  grant." 
Castillero,  if  he  obtained  a  juridical  possession  of  the  mine,  got 
it  as  included  within  tho  tiiree  thousand  varas,  and  not  other- 
wise. There  is  as  much  room  to  say  that  the  paper  sets  out  the 
survey  and  staking  off  of  a  tract  appurtenant  to  the  mine,  as  to 
say  that  it  gives  any  other  possession  of  the  mine,  than  was  em- 
braced in  the  possession  of  the  tract  of  three  thousand  varas  in 
aii  directions  of  the  mine— of  the  nme  and  three-quarters  square 
miles,  English  measure,  of  which  the  mine  was  the  center.  This 
is  the  mining  possession  alleged  by  the  claimants.  Ingenuity 
cannot  give  to  it  any  other  shape.  Their  Counsel  declare  it  to 
be  utterly  worthless.  It  is  impossible  to  believe  that  Castillero 
took  such  a  paper  as  his  mining  title,  when  the  ordinaaees  which 
he  held  in  his  hand  told  him  that  it  was  no  title  at  all.  Yet, 
according  to  the  testimony  of  Suiiol  and  Pico,  Castillero  himself 
dictated  this  Act  of  Possession.  (Pago  411,  Sufiol  recalled  by  the 
United  States  for  further  cross-examination,  by  order  of  the 
Court,  p.  320,  and  dep.  «f  Pico,  pp.  646-7,  ques.  87.) 

6. 

To  sustain  this  paper,  absurd  and  impossible  as  it  is,  the 
claimants  adduced  tho  direct  testimony  of  the  three  persons 
whose  names  are  signed  to  it,  to  wit :  Antonio  Maria  Pico  the 
Alcalde,  and  the  assisting  witnesses  Antonio  Suiiol  and  Jose 
Noriega.  On  pages  647-8  Pico  tells  us  that  there  was  no  Sur- 
veyor present,  no  measurements  were  made,  no  stakes  driven, 
and  that  he  did  not  know  whether  the  tract  he  granted  "  was 
round  or  square."  (Ans.  90,  p.  648.)  Stiil  he  swears  that  he 
gave  possession.  In  1854  the  same  Pico  testified  that  he  did  not 
give  possession : 

Q.  6.— What  was  the  connection  of  Andrea  Castillero  with  tills  mine,  so  far  as 
jou  know  ? 

A Jose  Reyes  Berreyesa  showed  him  a  part  of  it.    Tills  was  In  1845.    They 

had  an  uniieratanding  or  agreement  before  me,  but  Castillero  never  complied  with 
it,    I  am  not  very  certain  when  he  went,  but  think  it  waa  in  1846.    I  have  never 
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eeeji  him  since  he  left ;  I  tiink  it  was  in  the  latter  part  of  184S  or  early  part  of 
1846  that  lie  left,    I  live  ahout  thrt'e  leagiieg  from  said  mine. 

Q.  6,— Did  Oastillero  ever  worli  the  mine? 

A. — The  Companj  oommeDced  to  worlt  it,  but  did  not  worlf  it  to  any  extent. 
Castillero  applied  to  me  to  go  and  give  him  poesessioa  of  the  mine  according  to 
the  Mexican  custom.  I  went  there  with  Mm,  and  poloted  out  tJie  boundaries  which 
he  should  take,  but  no  fixed  possession  was  given  to  him.  There  was  a  question 
between  CaBtillero  and  Berceyesa.  Berreyeaa  would  not  consent  that  possesion 
should  be  given  to  Castillero  unless  he  wonld  admit  that  he  (Berreyeaa)  should  have 
an  interest  in  the  mine.  In  consequence  of  this  I  did  not  give  any  fixed  possession 
of  Ihe  land.  At  that  time  they  were  assaying  the  mioeral.  (Exhibit  A.  M.  Pico, 
No.  1,  page  2750.) 

Antonio  Suiiol  also  swears  that  possession  was  given,  but  that 
they  had  no  Surveyor,  made  no  measurements,  and  drove  no 


Q. — Did  you  go  into  the  mine,  arid  what  did  you  do  there  ? 

A. — We  sat  down,  and  were  looking  around. 

Q,— What  did  Castillero  do  down  there ! 

A. — Nothing ;  he  was  looking  around  as  we  were. 

Q.— In  what  manner  did  the  Alcalde  pve  possession  ? 

A. — He  said  he  gave  possession  in  the  name  of  the  nation,  of  the  number  of 
varas  expressed  in  the  draft. 

Q. — In  what  manner  did  they  dedguate  the  land? 

A.— They  Just  walked  around ;  I  do  not  mean  that  they  went  around  the  limilB ; 
we  walked  about.    (Suiiol,  page  412.) 

And  Jose  Noriega  saw  no  lands  measured,  laid  off  and  desig- 
nated by  stakes,  or  otherwise.  (See  his  deposition,  page  420.) 
He  says  : 

We  arrived  there  |  we  remained  a  little  while ;  I  was  lying  under  a  tree,  near 
the  month  of  the  mine.  They  were  speaking  about  the  manner  of  taking  posses- 
sion. They  arranged  that  possession  should  be  taken  of  a,  cerltun  number  of  thou- 
sand varas,  in  each  direction  from  the  mouth  of  the  mine.  The  Alcalde  said: 
'■  Tou  lake  this  number  of  varas  in  each  direction."  Aft«r  that  we  mounted  our 
horses  and  went  home.    (Page  422.) 

Such  is  the  account  given  by  the  assisting  witnesses. 
Jose  Fernandez,  Secretary  of  the  Alcaide,  was  also  present, 
and  here  is  his  version  of  the  story  : 

Q.  34, — When  you  all  went  to  the  mine,  what  engineer  or  surveyor  did  you 
carry  witi  you  ;  what  kind  of  instruments  did  yon  carry  with  you  ;  what  a 
Borveyor  or  inatrumenis  did  you  have  at  the  miae  on  that  occasion! 
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A.— I  neilher  knew  a  surveyor,  nor  were  there  any  insLriiments  wliatercr. 

Q.  35.— What  Mod  of  measurements  did  you  make  at  the  mine  oa  that  occasion, 
and  what  kind  of  work  ^id  yoa  do  ? 

A. — We  did  Qo  wort,  nor  meaBurementa  either. 

Q.  36.— How  many  staltes  did  you  drive,  and  if  any,  who  di-ove  ttieoi ;  Jiow 
many,  and  in  what  portions  were  they  driven  t 

A. — I  did  not  see  any  driven. 

Q.  37, — Did  you  remain  there  witb  the  rest  of  them  ? 

A.— I  was  there  with  flie  others,  sometimes  in  their  company,  at  other  times 
apart  from  them,  other  times  in  the  mine,  other  limes  among  the  bushes,  I  could 
not  remain  stanfling  at  the  same  place. 

Q.  38. — What  do  yoa  mean,  then,  when  you  say  you  were  at  the  mine  at  the 
time  of  the  possesion  ;  what  possession! 

A. — I  did  not  go  to  give  possession.    I  merely  went  in  their  company. 

Q.  39. — What  more  was  done  there  than  yon  have  said ;  what  possession  did  yon 

A.— I  only  saw  what  they  said.  They  said  it  is  now  all  finished,  and  we  went  off- 
But  I  did  not  learn  how  or  in  what  manner. 

Q.  40, — -Answer  again  directly  quesdon  39  J 

A, — I  saw  nothing.  I  did  not  gu  to  give  possession.  (Dcp.  of  Jose  FernaiidcK, 
pages  BO 7-8.) 

*  •  •  A. — No,  because  I  never  saw  possession  givenof  any  mine,  (The  eame, 
page  010.) 

These  are  the  facts,  as  related  by  the  Alcalde,  the  two  assisting 
■witnesses,  and  the  Alcalde's  Secretary.  The  claimants  require 
us  to  believe  that  they  were  forthwith  solemnly  embodied  in 
their  Act  of  Possession.  If  the  Alcalde  had  had  the  power  (and 
Castillero  knew  as  well  as  Mr.  Benjamin,  or  better,  that  he  had 
not,)  to  make  the  concession,  such  ridiculous  proceedings  would 
not'havc  amounted  to  an  exercise  of  that  power.  But  with  the 
admission  that  the  Alcalde  did  not  have  the  power,  it  is  but 
trifling  with  our  understandings  to  ask  us,  seriously,  to  believe 
that  Castillero  went  to  work  in  this  way,  to  obtain  a  grant  of 
nine  and  three-quarters  square  miles  of  laud  ;  and  that  this  Act 
of  Possession,  here  produced,  was  actually  drafted  and  duly 
executed  for  that  purpose,  under  his  dictation.  Tlie  paper  and 
the  story,  a*  now  told,  are  both  untrue.  It  is  evideut  that  the 
Alcalde  told  the  truth,  in  1854,  when  he  swore  that  he  gave  no 
possession.  To  sustain,  however,  the  story  last  told  by  the 
Alcalde,  the  claimants  bring  up,  on  the  30th  day  of  January,  1858, 
what  they  say  is  an  Inventory  of  the  effects  of  the  Alcalde's 
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office  at  the  end  of  the  year  1845.  It  appears  to  have  beea 
then  recently  found  by  Chapman  Yates,  Clerk  of  the  Board  of 
Trustees,  of  the  City  of  San  Jose,  (pages  769,  770)  among  the 
archives  of  that  day  ;  or,  as  Mr.  Forbes  explains,  among  the 
"  papers  that  have  accnniulated  under  the  government  of  the 
Alcaldes  of  the  Puelalo," — in  other  words, among  the  old  Spanish 
rubbish  which  came  into  the  hands  of  the  modern  Board  of  Trus- 
tees, when  the  contents  of  the  Alcalde's  office  were  parcelled  out, 
according  to  their  nature,  among  the  various  offices  established 
under  our  State  Government.  We  ought  not  to  question  this 
instrument,  for  it  is  in  the  handwriting  of  the  claimants'  witness, 
Fernandez  ;  and  bears  the  signature  of  the  same  Alcalde, 
Antonio  Maria  Pico,  who  testified  bo  consistently  in  the  years 
1854,  and  1857,  and  1860,  on  the  subject  of  the  possession,  to 
which  it  refers.     These  are  the  words  : — 

"  1.  Posesion  de  la  Mina  de  Santa  Clara  a  D.  Andres  CastUkro." 

The  precise  date  of  this  Inventory  is  January  2d,  1846,  on 
which  day  Pedro  ChahoUa,  who  was  not  really  the  successor  of 
Pico — Dolores  Pacheco  was— signs  a  receipt  for  the  articles 
enumerated.  This  Chabolla  says  of  himself — "I  can't  read 
writing  well,  I  can  only  read  it  with  great  difficulty." 

Ques.  15. — "  Don't  you  know  how  to  write  ?  " 

Ans.— "  It  is  with  difBctdty  tliat  I  can  paint  my  signature.  I 
never  learned  to  write."     (Page  2808.) 

Dolores  Pacheco  has  been  several  years  dead,  and  it  so  hap- 
pens that  this  painted  signature  of  Chabolla  appears  to  more 
than  one  paper  which  ought  to  bear  the  signature  of  the  said 
Dolores  Pacheco.  By  way  of  explaining  why  he  signed  another 
paper  on  the  13th  day  of  January  of  that  year  1846,  as  its  date 
imports,  (and  of  which  more  hereafter,)  Pedro  Chabolla  says  that 
Pacheco  had  fallen  ill,  and  that  he  was  ordered  by  the  Prefect, 
Manuel  Castro,  to  act  in  his  pUce  ;  in  his  own  words  :  "  When 
he  took  sick  I  had  to  notify  the  Prefect,  who  required  that  I 
should  act  during  his  sickness.  *  *  *  j  got  ^n  order  from 
him  to  act  as  First  Alcalde  during  the  sickness  of  the  incumbent, 
otherwise  I  should  not  have  done  so,"  (Page  2809.)  It  is  not 
suggested  anywhere  that  Dolores  Pacheco  was  ill  on  the  very 


I  bv  Google 


day  that  he  entered  upon  his  office.  The  contrary  is  implied  by 
the  statement  of  Chabolla  when  he  says,  "  He  took  sick,  and  I 
had  to  notify  the  Prefect,"  etc.,  conveying  clearly  enough  the 
idea,  that  Dolores  Pacheco  acted  for  a  while  as  Alcalde,  and  then 
was  compelled  to  cease  by  sickness.  Yet,  according  to  this  In- 
ventory, Pedro  Chabolla  acted  as  Alcalde  from  the  very  first 
day  of  the  now  term  ;  and  'of  this  we  have  no  explanation. 
Further,  there  is  still  another  inventory  of  the  effects  of  this 
Alcalde's  office  in  the  year  1846,  produced  by  the  witness  Yates 
from  among  the  same  old  papers  of  the  Pueblo.  It  is  headed,  in 
Spanish,  "  Inventory  made  of  the  effects  and  documents  which 
exist  in  this  office,  {en  este  archivo,)  and  are  delivered  to  the  new 
Judge,  Don  Juan  Boston  (Burton,)  on  the  10th  day  of  November, 
1846."  (Page  810.)  In  this  inventory  I  am  unable  to  discover 
any  trace  of  this  possession  of  the  mine  of  Santa  Clara.  It 
seems  to  have  disappeared  during  tlie  troubles  of  the  preceding 
eleven  months. 

7. 

Next,  the  recitals  in  tliis  Act  of  Possession.  Pico  says  that 
ho  acted  in  the  business  because  there  was  no  Professional  Judge 
{Juez  de  Letras)  in  the  District ;  the  meaning  of  which  is,  that  he 
was  the  Alcalde  entitled  to  supply  the  want  of  a  Judge.  In 
1857,  when  questioned  as  to  his  authority,  he  says  :  "  Castiilero 
told  me  that  I  was  Juez  de  Letras;  and  I  considered  myself  such, 
there'  being  no  other  Jwes  de  Letras.  *  *  *  San  Jose  was  in 
the  Second  District ;  I  do  not  remember  whether  San  Francisco 
de  Asis  or  Monterey  was  the  head  of  the  District ;  I  do  not  re- 
member whether  Guerrero  was  Alcalde  at  that  time ;  I  do  not 
know  whether  he  had  a  right  to  be  called  Jmz  de  Letras."  (Page 
647,  ans.  87,  8.)  But  this  jurisdiction  as  Judge  was  much  higher 
and'  more  important  than  his  functions  of  Alcalde  merely.  He 
must  have  known  whether  he  was  Judge  or  not,  and  would  not 
require  to  be  told  by  Castiilero  or  anybody  else.  If  he  has  any 
memory  at  aU,  the  existence  of  any  doubt  as  to  whether  he  was 
Judge  {Juez  de  Letras)  or  not  is  conclusive  enough  that  he  was 
not  the  Judge,  and  contradicts  a  vital  fact  stated  in  the  very 
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begiuoing  of  tliis  Act  of  Possession,  in  wliicli  no  sucli  misstate- 
ment could  occur,  if  made  bona  jide,  in  the  course  of  business,  at 
tlie  time  that  it  bears  date.     In  1 860  Pico  testifies  again  on  the 


Q.  81. — Waa  not  the  Mission  or  PueWo  of  San  Francisco  de  Aeis,  the  Oabeoera 
of  the  Second  District,  in  December,  1845,  when  you  were  Alcalde  at  San  Jose? 

A. — Yes,  sir.    I  belieie  bo.  , 

Q.  82. — In  tbe  absence  of  a  Judge  of  Letters,  was  it  not  tiie  Alcalde  of  the  Cab- 
eoera  of  the  District,  who  exercised  the  functions  properly  beloaging  to  the  Judge 
of  Letters  1 

A. — I  don't  remember  whether  Ihat  was  the  case  in  those  times  or  not.  I  was 
also  Judge  of  First  Instance  at  one  time.  1  don't  remember  whether  1  was  so  in 
December,  1845,  or  not. 

Q.  83. — Don't  you  know  that  in  December,  18t5,  tbe  Alcalde  of  San  Franoiaco 
held  the  powers  of  Jndge  of  Letters,  which  in  the  Act  of  Possession  you  claim  \a 
exercise,  and  that  at  that  time  you  bad  no  snch  powers? 

A.— Well,  we  did  make  the  Act  of  Poseessioa,  I  presume,  because  it  was  thought 
proper  it  should  be  done  so  by  the  party  in  interest.  Castillero  made  no  remark 
about  that,  bat  as  the  matter  is  now  brought  to  my  mind,  I  remember  that  I  was 
Judge  of  First  Instance  at  that  time,  and  perhaps  CaslilleTO  availed  himself  of  that 
—(Pages  3Ti6-7.) 

He  knows  a  little  more  than  he  did  three  years  before.  Then 
he  was  doubtful  whether  San  Francisco  or  Monterey  was  the 
head  of  the  District ;  but  now  he  bclicYes  that  it  was  San  Fran- 
cisco. He  virtually  admits  that  the  Alcalde  of  San  Francisco 
was,  at  some  time,  the  Alcalde  who  acted  as  the  Professional 
Judge  ;  but  don't  remember  whether  be  acted  as  such  in  Decem- 
ber, ]  845,  or  not ;  neither  does  he  remember  whether  he,  himself, 
acted  ill  that  capacity  at  that  time.  He  knows  that  be  acted  as 
Judge  of  First  Instance  at  one  time  ;  and  finally,  when  greatly 
pressed,  comes  at  last  to  the  declaration,  that  he  was  the  Judge 
of  First  Instance  at  tbe  very  time  in  question,  and  supposes  that 
Castillero  availed  himself  of  that  circumstance  to  have  this  Act 
of  Possession  executed.  All  this  uncertainty,  equivocation  and 
contradiction  upon  the  question,  whether  or  not,  in  December, 
1845,  he,  himself,  occupied  the  highest  judicial  position  in  all 
California,  North  of  Monterey,  will  permit  us  to  draw  but  one 
conclusion.  He  did  not  hold  that  office.  And  this  I  submit  is 
the  truth,  independently  of  any  inference  to  be  drawn  from  the 
testimony  of  this  witness ;  and  as  'it  concerns  the  former  terri- 
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torial  divisions  and  political  history  of  California,  your  Honors 
will  take  judicial  notice  of  the  fact.  The  Alcalde  at  Sau  Jose 
cannot  be  supposed  to  have  taken  upon  himself  the  functions  of 
the  Judge  who  lived  at  San  Francisco.  But  the  Act  of  Posses- 
sion says  that  he  did  ;  and  at  the  instance  of  Andres  Castillero, 
who  knew  better,  and  could  not  have  participated  in  such  an  act 
of  folly.  As  certainly  as  that  Antonio  Maria  Pico  was  not  tx- 
officio  Professional  Judge  {Juez  de  Letras)  for  the  Second  District ; 
so  certainly  was  this  instrument  not  made  when,  and  by  whom, 
it,  on  its  face,  pretends. 

Again :  The  Act  of  Possession  recites  that  the  mine  was 
"found  with  abnndance  of  metals  discovered,  and  the  elaboration 
of  the  mine  producing  abtmdance  of  liquid  quicksilver."  Nothing 
of  all  this  was  true  at  that  time.  It  is  contradicted,  in  effect,  by 
the  testimony  of  the  Alcalde  and  the  assisting  witnesses  ;  indeed, 
the  petitions  of  Andres  Castillero,  himself,  upon  which,  according 
to  this  alleged  Record,  he  obtained  his  possession,  say  that 
quicksilver  had  just  been  discovered  on,  or  a  little  before  the 
3d  day  of  the  same  month  of  December.  Such  an  immediate 
abnndant  production  of  liqirid  quicksilver  is  startling.  In  1854 
Pico  says  that  "  the  Conrpany  commenced  to  work  the  mine,  but 
did  not  work  it  to  any  extent."  This  was  up  to  the  time  when 
Castillero  applied  for  f 


(Page  2750,  ques.  6,  Antonio  Sunol.) 

Q.— At  the  time  of  giving  possession,  liow  muoii  quicksilyer  bad  you  ever  aecu 
from  Eliaf  mine? 
A.— I  never  Baw  but  one  smail  drop.     {Page  416,  dep.,  December  12,  18.i7.) 

(Josd  Noriega.) 

Q. — Did  you  see  any  liquid  quicksilver  at  the  mine  at  that  time  ? 
A. — I  did  not  aee  any,  and  did  not  Itnow  it  in  California.    (Page  423,  dep.,  De- 
cember 12,  1857.) 

By  what  principle  of  human  action,  then,  shall  we  account  for 
this  statement  of  the  condition  of  the  mine  at  that  time,  so  ex- 
travagantly untrue  and  yet  so  circumstantial  and  deliberate? 
The  Alcalde  would  make  a  brief  and  plain  note  of  the  facts  as 
they  actually  existed,  and  which  were  the  reasons  which  induced 
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Mm  to  act.  He  would  have  no  motive  to  invent  or  overstate 
anything.  The  parties  interested  could  have  no  motive  for  wish- 
ing him  to  do  so.  How,  then,  shall  we  aceount  for  the  entirely 
baseless  assertions  of  the  Act  of  Possession  ?  Only  in  one  way  : 
it  was  written  at  a  different  time  and  to  suit  a  very  different 
state  of  facts — a  much  more  advanced  period  in  the  development 
of  this  mine. 

As  to  the  shaft  fashioned  according  to  the  rules  of  art,  there 
is  but  very  little  to  be  found  in  the  testimony,  of  the  existence  of 
any  shaft  at  all,  and  nothing  surejy  which  anybody  would  ever 
have  thought  of  describing  in  such  terms.  There  was  the  cave 
from  the  sides  of  which  the  Indians  would  pry  off  portions  of  the 
ore  in  sight,  and  there  are  some  allusions  to  some  sort  of  a  hole 
or  excavation  near  its  mouth ;  but  everything  was  in  the  rudest 
state.  For  the  aspect  of  the  place,  and  to  learn  what  really 
happened  at  the  beginning  of  this  enterprise  of  opening  and 
working  the  mine,  we  will  turn  again  to  the  deposition  of  Wm. 
Chard,  the  witness  who  had  the  best  opportunities  of  knowing, 
and  upon  whom  we  can  best  rely. 


In  the  statements  of  Chard  nothing  can  be  fouud  to  justify  a 
supposition  that  there  was  ever  any  juridical  possession,  the  for- 
mal and  solemn  judicial  act  which,  in  the  Spanish  law,  consum- 
mated the  transfer  of  property — given  of  this  mine  to  anybody. 

The  word  is  put  into  his  mouth  by  the  form  of  the  question 
asked  by  the  Counsel  for  the  claimants  : 

Q.  5. — Do  jou  remember  when  the  posseiiaon  of  tlio  mine  was  given  t*  Andces 
Caalillero  t 

A, -I  do.    (Page  1069.) 

On  cross-examination  we  learn  what  it  was  that  Mr.  Chard 
referred  to,  and  permitted  the  Counsel  for  the  claimants  to  desig- 
nate as  a  "possesswn,"  assuming  as  a  matter  of  course  that  there 
had  been  such  a  thing  given,  and  that  it  was  a  solemn  juridical 
act  of  the  highest  functionary  of  the  law  in  that  part  of  the 
country. 
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Q.  71.— Do  yoa  recollect  seeing  Antonio  Maria  Pico  at  tiip  mine  on  tliat  iiay? 

A.— I  tLinlt  I  do. 

Q.  73.— Wliat  was  Pico  doing  that  day  at  the  mine  ? 

A.— I  do  not  recollect  what  they  did  do  myaelf,  I  was  there  at  the  mine  at  my 

Q.  73.— If  yon  don't  recollect  what  they  did  do,  how  can  you  recollect  that  they 
had  given  posaesaon  i 

A. — That  was  the  conrerBation,  that  they  had  come  up  to 

Q.  74.— Did  you  see  anybody  surveying  or  measuring  off  anything? 

A.— So. 

Q,  75.— Did  you  see  anybody  driving  any  stakes? 

A.— No. 

Q.  76.— Did  yon  see  anybody  wriUng? 


—I  think  n 

77.— What  did  you  aee  them  doing? 

—They  came  up  on  horseback;  i 


■e  sitting  around  Biere  laughing;  they 


ail  looked  at  the  mine,  (Aen  got  on  their  horses  and  rode  around. 

Q,  78. — Well,  what  was  the  thing  that  they  gave  possession  of ! 

A.— They  said  that  they  had  come  to  give  possesaion  of  the  mine ;  they  got  on 
their  horses,  rode  around  a  piece  and  came  back, 

Q.  79.— Did  you  understand  the  mine  to  be  all  they  rode  around,  or  lifiw  miieh 
do  you  understand  they  included  with  it  t 

A.— I  had  no  understanding  on  the  subject.     (Page  1077.) 

Chard  we  know  was  then  in  the  employment  of  the  Company, 
who  were  then  attempting  operations  at  the  cave,  under  the 
Writing  of  Partnership,  without  title,  as  others  had  done  before 
them.  Of  those  who  visited  him  on  this  occasion  were  several 
of  the  partners,  including  his  brothers-in-iaw,  the  two  Robles. 
His  description  answers  very  well  for  a  visit  from  the  Company, 
to  s^e  what  he  was  about  and  how  he  was  getting  on,  but  not  at 
all  for  the  proceedings  by  which  the  ex-offido  Professional  Judge 
{JuezdeLetras)  should  dissever  from  the  public  domain  the  splen- 
did piece  of  property  described  in  the  Act  of  Possession,  and  ad- 
judicate the  same  to  private  owners. 

To  put  a  better  face  on  this  story,  the  Counsel  for  the  claim- 
ants returned  to  this  subject,  in  the  Direct  examination  resumed  : 

Q.  7.— Were  you  present  when  Pieb  used  the  words  by  which  he  gave  possession 
of  the  mine ! 

(Objected  to  as  leading,  inasmuch  as  witness  liad  not  said  that  Pico  usfid  any 
words.) 

A.— I  don't  recollect.    (Page  1080.) 
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So  it  was  of  no  use.  The  witness  conld  not  be  made  to  Icnow 
aoytliing  of  the  matter.  Still  worse  as  to  the  delivery  of  the 
possession  of  the  mine  and  three-quarters  square  miles  to  Andres 
Oastillero  individually,  as  the  recorded  history  of  the  events  of 
that  day  just  as  they  occurred  : 

Q.  63. — You  say  jou  ware  present  when  po^esaioa  wan  given  of  this  mine.  Was 
Oastillero  there? 

A. — I  don't  recollect  whether  ho  was  there  or  not.  I  don't  recollect  seeirg  him 
there.    (Page  1076.) 

And  yet  he  was  no  stranger  to  Andres  Castillero ;  he 
was  working  there  under  Castillero's  orders.  He  might  have 
forgotten  anybody  else,  but  not  the  man  to  whom  the  Alcalde  in 
his  presence  had  granted  bo  many  square  miles  of  land,  including 
the  mine.  Nor  does  it  remain  upon  the  mind  of  William  Chard 
that  he  ever  heard  as  a  fact  that  it  was  to  Castillero  that  any 
possession  was  given : 

Q.  82.— As  yon  don't  remember  seeing  Caatillera  at  the  mine  at  the  Maie  of 
^■ving  posBeeaoQ,  roigbt  it  not  have  been  giveu  to  aomebody  else,  and  not  to  Cas- 
tillero »t  iill.    How  waa  that? 

A.— I  understand  it  was  to  a  Company. 

Q.  83.— Were  the  Company  there  t 

A,— I  do  not  recollect  wiiethcr  they  were  all  there  or  not. 

Q,  84.— Then  you  did  not  understand  that  possession  was  given  to  Castillero 
alone,  in  his  own  name,  did  you? 

A.— No. 

Q.  65.— ^Bntto  aCompany,  of  which  Castillero  was  cnlyone  of  the  members;  w'aa 
that  it? 

A.— Yes.    (Page  1078.) 

He  is  not  at  all  Kkely  to  be  mistaken  when  he  said  that  tlie 
possession  he  knew  of  was  not  given  to  Andres  Castillero.  His 
brothers-in-law  were  interested,  and  it  could  not  but  have  im- 
pressed itself  on  his  mind,  if  he  had  seen  the  title  of  the  whole 
property  put  into  the  hands  of  another,  especially  as  they  were 
poor  men  ;  and  he  was  so  Bolicitous  to  see  them  make  something 
out  of  this  mine,  that  he  refused  to  accept  from  them  any  portion 
of  their  shares. 

Q.  89.— Under  these  circumstances,  if  there  had  not  been  any  possesion  given 
to  them  at  all,  without  any  mention  of  their  names,  don't  jou  think  you  would 
have  heard  of  that  fact  ? 

A.— Yes,  I  think  I  should. 
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Q_  90.~-WprH  not  one  or  bolli  of  the  Roblos  out  there  at  the  mini^,  at  the  time 
the  possession  was  given,  jon  have  spoken  of? 
A.— T  think  they  were.    (Page  1078.) 

The  mere  use  of  the  word  "possession'^  by  this  witness,  even 
if  it  had  not  been  first  introduced  in  a  leading  question,  would 
amount  to  very  little.  His  ideas  on  that  subject  cannot  be  sup- 
posed to  be  in  the  least  technical.  The  effect  of  his  testimony 
depends  not  upon  any  single  word,  but  upon  the  facts  that  he 
relates.  These  will  not  support  the  conclusion  that  anything 
oiScial  was  done  by  the  Alcalde  on  that  day.  The  possession 
then  asserted  or  taken,  of  which  he  is  speaking,  was  in  the  name 
as  well  as  for  the  benefit  of  the  Company.  Whatever  that  wap, 
the  claimants  must  agree  with  me  that  it  was  entirely  unofBcial. 
The  Act  of  Possession  is  on  trial.  It  asserts  that  there  was  a 
formal,  solemn,  official,  juridical  possession  that  day  given.  It  is 
in  this  contradicted  by  Chard,  the  claimants'  witness,  and  a  man 
of  credit.  It  asserts  that  the  possession  was  given  to  a  single 
individual,  Don  Andres  Castiliero.  In  this  it  is  again  contra- 
dicted by  Chard,  and  still  more  emphatically.  He  couM  not 
have  failed  to  see  and  remember  that  fact.  That  would  have 
stuck  in  his  memory  when  he  had  forgotten  everything  else,  es- 
pecially under  the  circumstances  and  for  the  reasons  which  he 
gives.  And  so  as  to  the  •'  elaboration  of  the  mine  producing 
abundance  of  liquid  quicksilver."     He  says : 

A.  3. — I  think  we  were  working  with  Bie  gun-barrels  at  the  time  tbey  gave  pos- 
Eessioa  ;  I  thiak  we  contluued  working  with  the  gun-bairele  after  the  possession, 
for  a  littlH,  but  not  muoh.    (Page  1U82.) 

And  in  another  place  ;  that  he  thinks  they  continued  to  use 
the  gun-barrels  as  long  as  Castiliero  remained  in  California. 

Q.  i8. — Before  Andrea  Castiliero  left  the  country,  was  Uiere  any  famaoe  at  all ; 
or  did  you  get  cut  the  qnictsilTer  by  making  a  fire  over  the  iron  pot,  ai  you  said 
yesterday  on  your  direct  eMrainalion ! 

A,— I  think  he  went  away  before  we  smelted  the  metal  aoder  the  pot  or  in 
the  furnace.  I  am  not  certaia  of  that ;  I  don't  remember  teeing  him  after  trj/ing 
ei^ierments  with  gun-barrels  ai  ihe  mine.     {Page  1075.) 

The  pots  he  thinks  were  sent  up  by  Father  Real,  who  was  the 
successor  of  Castiliero  in  the  direction  of  the  works.    (P.  1081, 
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&m.  17.)  All  of  which  agrees  with  the  statement  of  Fremont, 
who  at  the  end  of  Jan,,  1846,  visited  the  place,  and  saw  heaps  of 
ore,  and  the  experiment  by  Castillero  of  extracting  quicksilver 
from  the  ore,  "  roughly,"  by  putting  some  of  it  on  red-hot  iron, 
and  "  collecting  the  fnmes  in  a  cnp,"  (p.  2680,)  and  rejects  the 
story  of  the  Act  of  Possession.  Of  a  well— the  shaft  of  the  Act 
of  Possession — Chard  has  but  a  slight  recollection.  He  does  not 
remember  whether  it  was  dug  before  or  after  he  moved  down  to 
the  creek,  which  was  three  or  four  weeks  after  the  possession  of 
which  he  testifies.  "Whilst  experimenting  with  gun-barrels,  and 
at  the  time  of  that  possession,  the  Indians  got  the  ore  out  of  the 
old  cave,  in  the  aides  of  which  it  had  been  seen,  but  not  under- 
stood, for  so  many  years.  It  is  impossible  to  believe  that  such 
fact«  were  on  the  spot,  at  a  time  when  no  one  had  any  motive  for 
exaggeration  or  false  statements,  embodied  in  such  terms  as  we 
find  in  this  instrument.  We  can  not  believe  both  the  witness 
and  the  Act  of  Possession.  He  is  a  man  of  good  reputation,  he 
is  called  by  the  claimants,  his  testimony  overthrows  the  paper. 
We  leave  him  as  we  found  him,  at  work  under  the  Writing  of 
Partnership  of  Nov.  2,  1845— the  servant  of  a  Company,  no  one 
of  whom  had  the  right  to  say  that  ho,  more  than  another,  held 
the  title  to  the  mine. 

9. 

Manuel  Castro  was  Prefect  of,  the  Second  District,  in  1845, 
To  him  Castillero  addressed  himself,  in  his  first  step  towards 
securing  this  mine.  The  Writing  of  Partnership  was  executed 
before  him. 

Aht.  7.  These  agreements  will  be  autlieutlcat*^  bj  tbe  Prefect  of  the  SeconiJ 
District,  Don  Manuel  Castro,  the  original  documents  being  depoatei!  in  the  archives 
of  the  District,  (portwio,)  a  copy,  certified  by  his  Honor,  being  left  with  lie  persons 


Such  a  copy  the  persons  interested  continued  to  make  use  of 
for  years,  inserting  the  same  in  their  deeds  as  their  Title.  Man- 
uel Castro  lives  in  San  Francisco,  and  has  not  been  called.  He 
is  intelligent,  and  to  say  the  least,  compares  favorably  with  such 
witnesses  aa  Antonio  Maria  Pico,  Suiiol,  Noriega,  Fernandez, 
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Jose  Caatro,  &c.  His  knowledge  is  of  aE  earlier  date,  and 
doubtless  more  accurate  tlian  that  of  any  of  them.  He  knows 
best  what  was  done  by  the  officers  of  the  government  of  Cali- 
fornia, in  1845,  in  respect  of  this  quicksilver  mine.  In  giving  us 
so  circumstantial  a  history  of  those  things,  why  is  it  that  the 
claimants  have  overlooked  the  best  authority  ?  Manuel  Castro 
could  have  explained  why  the  Writing  of  Partnership  was  exe- 
cuted before  him  and  deposited  in  his  office,  and  a  copy  with  his 
certificate,  attested  by  the  Alcalde  of  San  Jose,  was  taken  by  the 
parties  interested,  if  at  the  same  time,  as  claimants  now  pretend, 
the  same  Alcalde  was  the  Judge  of  the  District,  and  as  such,  the 
proper  person  before  whom  to  execute  contracts.  He  could  and 
would  have  said  that  Pico  was  really  the  Juez  de  Letras  by  vir- 
tue of  his  office,  if  such  had  been  the  fact.  He  would  have 
doubtless  known  what  the  partners  did  after  executing  their 
agreement  before  him,  if  they  or  any  one  of  them  had  done  any- 
thing before  the  authorities,  and  at  what  time  they  had  done  it. 
In  a  word,  he,  better  than  any  other  Californian,  and  in  some 
respects  better  than  Chard,  could  have  furnished  what  the  claim- 
ants have  labored  so  hard  to  give  us,  the  history  of  the  mine 
during  the  months  of  November  and  December,  1845.  But  they 
have  not  thought  proper  to  call  him,  and  h^ve  even  proved  by 
another  (see  dep.  Pio  Pico,  page  2536,  q.  41 )  his  'figniture  to 
the  following  letter,  addressed  to  the  Secretary  of  the  Depart- 
mental Government ; — although  as  Mr.  Benjamin  {see  his  Argu- 
ment, p.  50,)  says,  in  reference  -to  other  witnesbO'*  Who  else 
wiU  you  prefer  to  bring  up  to  testify  to  a  certain  writing,  rather 
than  the  man  himself  who  did  the  writing  ?  " 

Don  Andrea  Caaljllero  has  denounced,  and  ie  now  working  a  quicksilver  mine 
which  was  found  in  the  jurisdiction  of  the  town  of  San  Jose  tiuadalnpe,  on  private 
property ;  and  this  Prefecture,  which  intereats  itself  in  the  encouragement  of  all 
hranchea  of  induBhy  in  the  Department,  felicitates  your  Excellency,  and  through 
you,  the  Most  Excellent  Sefior  Governor  of  tlie  Department,  upon  eo  beneficial  a 
diecdvery.  Incloang,  also,  a  petition  which  tbe  said  SeHor  Castillero  makea,  eolicit- 
ing  a  piece  of  land  of  two  square  leagues  which  is  adjacent  to  the  said  mine,  so 
that  your  Excellency,  if  jou  think  fit,  (may  ?)  order  what  may  be  proper,  so  that 
this  Prefecture  may  be  able  to  make  the  oeeessary  reports. 
Please  accept  my  esteem  and  distinguished  consideration. 
God  and  Liberty. 

MANUEL  CASTRO. 
Mont(^rey,  Dec.  31,  18*5.     (Page  2550.) 
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NoTT  what  was  it  that  Castillero  had  done  ?  If  Casti-o  meant 
that  Castillero  had  handed  to  the  Alcalde  a  couple  of  brief 
petitions  on  or  about  the  22d  of  November  and  3d  of  Decem- 
ber, 1845 — if  this  was  what  he  referred  to  in  the  words—"  has 
denounced  " — ^meaning  thereby  that  he  had  registered,  the  mine  ; 
would  not  the  claimants  have  called  him  ?  If,  on  the  contrary, 
he  had  in  his  mind  when  he  wrote  this  letter,  the  recent  fact 
that  the  parties  had  come  before  him,  and  signed  articles  of 
partnership,  and  had  sent  up  Ohard  and  the  Indians  to  begia 
working  at  the  cave  ;  then  the  claimants,  having  informed  them- 
selves that  such  was  his  meaning,  would  have  acted  just  as  they 
have  done — would  not  have  put  him  on  the  stand.  It  would 
have  been  worth  their  while,  for  the  mere  symmetry  of  their 
c^ase,  to  have  had  from  the  ex-Prefect  of  the  Second  District,  an 
explanation,  why  it  was  that  he  called  their  Registry  a  Denounce- 
ment. Whatever  may  have  been  his  reasons,  it  is,  at  least,  clear 
that  he  had  no  reference  to  their  Act  of  Possession— that  part  of 
their  Mining  Recoed  now  under  consideration- — -when  he  made 
use  of  Jbe  word.  The  letter  is  dated  at  Monterey,  on  the  31st, 
and  the  Act  of  Possession  at  San  Jose  on  the  30th  (as  they  say) 
of  December,  1845.  Castro  could  have  known  nothing  about  it, 
when  he  was  writing  to  the  Secretary  of  the  Departmental  Gov- 
ernment. But  lot  us  see  how  the  story  of  the  letter  corresponds, 
in  any  part,  with  that  of  the  ItEcoBD,  In  the  latter,  Castro 
says  the  mine  is  situated  on  private  property,  just  as  stated  in  the 
Writing  of  Partnership.  Having  premised  that  fact — we  may 
supply  the  therefore — he  go^  on  to  say,  that  Castillero  had, 
through  him,  petitioned  the  Government  for  a  grant  of  two 
leagues  of  land,  near — not  on — the  mine  ;  that  being,  as  before 
said,  private  property.  Where  is  this  petition  ?  Is  it  in  the 
archives?  Is  it  stiU  in  the  possession  of  Manuel  Castro,  to 
whom  it  might  have  been  returned  for  a  report— an  inforTne — in 
the  regular  course  of  business,  and  as  suggested  in  this  letter  to 
the  Secretary  ?  We  have  a  great  deal  of  the  writing  of  Cas- 
tillero, which  the  claimants  have  put  in  evidence  in  this  case ; 
but  this  petition,  in  which  we  might  look  for  much  information, 
as  to  what  he  had  done,  and  was  then  doing,  in  and  about  this 
mine  of  quicksilver,  is  missing,  and  no  inquiry  made  for  it  in 
10 
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the  (Quarter  where  we  might  expect  to  fiad  it ;  and  this,  not  hy 
any  oversight,  for  the  propriety  of  calling  t'  '      "  " 

npon  their  attention  hy  the  United  States. 

Q.  41.— Do  you  know  of  aaything  that  would  prevent  or  render  it  diffleult  to 
call  General  Jose  Castro,  formerly  Military  Cumandante,  and  Manuel  Castro, 
former  Prefect,  etc.,  and  put  tiem  oil  the  Bland  aa  witnesses,  and  make  them  testify 
theiuBelves  aa  to  all  the  doeumenta  and  facts  in  this  case  with  which  they  have  had 
any  conneotioa  ! 

A.— I  telieve  tliat  there  would  be  no  difficulty  whatever  in  obtaining  their 
attflndanoe  as  witnesses.     (Cross-examination  of  Pio  Pico,  page  2536.) 

They  did  afterwards  call  Jose  Castro,  but  not  Manuel  Castro. 
Doubtless,  they  thought  the  General  a  better  man  than  the  Pre- 
fect. But,  although  we  have  not  the  petition  before  us,  we  can 
make  out,  in  a  measure,  what  it  was.  In  it,  Castillero  declares 
what,  of  course,  we  are  aware  he  must  have  known,  that  he 
could  not  obtain  the  grant  he  wished  out  of  the  land  around  the 
mine,  as  that  already  belonged  to  another.  Pending  this  very 
application,  which  the  Prefect  had  in  his  hand,  just  received, 
and  not  yet  forwarded,  for  a  grant  of  the  public  Ian*,  apart 
from,  but  contiguous  to  the  mine,  we  are  required  by  this 
Recohd  to  believe  that  Castillero  gravely  asked,  and  solemnly 
received  from  the  Alcalde,  who  could  make  no  grants  at  all, 
unless  of  town  lots,  &c.,  a  concession— grani— of  nine  and  three- 
quarters  square  miles  of  land,  every  foot  of  which,  for  aught 
that  appears  to  the  contrary,  might,  like  the  mine  around  which 
it  was  to  be  taken,  have  been  on  private  property.  The  differ- 
ence in  extent  of  that  for  which  he  would  not  presume  to 
ask,  and  of  that  which  he  did  not  hesitate  to  ask  for,  and  to 
take,  and  of  one  who  had  no  power  to  give,  is  not  very  great ; 
the  Alcalde's  concession  being  nine  and  three-quarters  square 
miles,  as  aforesaid,  and  the  two  leagues  only  thirteen  and  a  half 
square  miles.  (Deposition,  Sherman  Day,  page  1099.)  Why 
should  Castillero  have  dealt  in  such  inconsistencies?  Why  so 
tender,  and  so  regardless,  at  the  same  moment,  of  the  rights  of 
private,  property  ?  In  what  manner  would  he  have  laid  out  his 
lines,  if  the  Governor,  too,  had  granted  his  petition— how  made 
his  two  tracts  of  liine  and  three-quarters,  and  of  thirteen  and 
a  half  square  miles,  to  tally?     But  we  know  of  no  reason  why 
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Andres  Castillcro  might  not  have  gotten  a  grant  of  two 
leagues  of  land,  if  it  was  grantable.  He  remained  long  enough 
in  the  country.  And  having  presented  a  petition,  and  not  being 
able  to  show  a  grant,  we  must  conclude  that  he  was  refused  one 
by  the  Governor.  Manuel  Castro  says,  in  his  letter,  that  he 
stood  ready  to  make  the  necessary  report ;  we  are  authorized  to 
presume  that  he  did  make  auch  a  report,  and  that  it  was  unfavor- 
able, all  the  land  near  the  mine  being  found  to  be  on  private 
property.  As  your  Honors  are  aware,  the  purpose  of  a  reference 
to  a  local  officer  was,  amongst  other  things,  to  try  the  question 
whether  the  land  a^ked  for  is  public  land  or  private.  And  the 
infwme  is  the  verdict  rendered  on  that  issue.  Manuel  Castro 
would  call  before  him  the  retired  Sergeant,  Berreyesa,  examine 
his  titles,  note  the  calls  in  his  grant  or  grants,  go  upon 
the  land,  see  where  its  boundaries  would  fall — or  instruct  the 
Alcalde  to  do  all  this  for  him— and  then,  as  the  reSult  of  his 
inquiries,  report  whether  the  land  was  grantable.  This  we  are 
authorized  to  presume  he  did  do,  as  in  the  case  of  other  applica- 
tions of  a  [ike  nature,  and  that  upon  a  full  and  fair  trial,  he 
found  that  the  two  leagues  that  Castillero  asked  for,  could  not  be 
granted  to  him.  If  the  claimants  had  put  Castro  on  the  stand, 
acting  upon  the  principle  of  proving  by  the  best  witness  all  that 
Castillero  did  about  this  tract  of  land  they  are  now  suing  for, 
at  the  time  of  the  making  of  this  Egcord,  which  they  are  trying 
to  prove,  wc  might  now  have  before  us  all  the  writings  and  facts 
referred  to,  and  by  inference  included  in  this  letter  of  Decem- 
ber 31st,  1845.  With  the  petition  which  the  elairaanta  prove 
that  Castillero  presented,  and  the  informs,  which  we  must  con- 
clude followed  thereupon,  there  is  no  possibility  of  making  their 
alleged  Record  agree. 

Castillero,  the  Prefect  and  the  neighbors,  looking  for  two 
square  leagues  of  grantable  land  near  the  mine,  and  unable  to 
find  it — Castillero  at  the  same  moment,  with  a  concession  in  his 
hand  of  more  than  two-thirds  of  the  same  quantity  of  land, 
granted  by  an  Alcalde,  right  in  the  midst  of  the  same  pri- 
vate property  he  was  then  seeking  to  avoid  1 1  A  strange 
picture — incomprehensible  conduct  this  1  But  Manuel  Castro, 
even  if  he  did  no  more  than  transmit  to  the  Governor,  Castillero's 
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petition,  -would  doubtless  have  heard  of  the  other  solemn,  notori- 
ous, oSBcial  disposition  that  was  being  made  of  so  nearly  the 
same  quantity  of  land,  not  only  near,  but  actually  on  and  around 
this  mine,  situated  though  it  was  on  private  property.  He -would 
not  merely  have  had  the  opportunity  to  kno^w  something  of  th^e 
proceedings,  but  it  would  have  been  his  duty  to  inquire  into  the 
matter.  He  was  the  highest  officer  of  the  Partido.  He  ap- 
pointed the  Alcaldes,  (page  809,)  and  had  a  general  supervision 
over  them  by  laws  which  need  not  be  here  quoted.  The  claim- 
ants connect  themselves  with  this  officer  of  the  Government  by 
their  Writing  of  Partnership,  by  their  petition  and  its  incidents, 
by  his  office  and  its  general  duties,  yet  they  do  not  call  him  as  a  witr 
ness,  and  in  his  very  presence,  I  say,  prove  his  writing  by  another. 
That  writing,  when  produced,  and  -without  the  aid  of  explana- 
tions which  their  author  could  give,  stamps  their  mining  Record 
as  incredible  and  absurd.  It  discloses  Andres  Castillero  engaged 
in  that  which  others  might  be  engaged  in— seeking  land  as  it  was 
customary  to  obtain  it ;  and  dispels,  as  the  idlest  fiction,  that  for 
sis  weeks  during  the  same  period,  he  was  seeking,  and  at  last 
obtained  this  unexampled  Act  op  Possession  from  an  Alcalde. 

The  Act  of  Possession  is  repelled  on  one  side  by  the  Ordi- 
nances of  Mining  and  common  sense.  Mr.  Benjamin  exclaims 
that  it  was  worthless  in  that  quarter.  It  is  repelled  again  on 
the  side  of  the  Colonization  Law.  Castillero  repudiates  it  in 
his  petition  to  the  Governor  for  the  grant  of  two  leagues.  It 
floats  between  the  two,  an  Hi-defined  cloud,  and  can  find  no 
plac^  anywhere.  It  cannot  be  true.  It  is  false,  and  carries  with 
it  tlie  other  papers  which  introduce  it,  are  \is  origin  and  support, 
and  together  -with  it  make  up  one  Record, 

Here  wc  may  dwell  for  a  moment  on  that  part  of  Mr.  Benja- 
min's argument  in  which  he  speaks  of  this  petition  of  Castillero 
to  the  Governor  of  California  for  a  grant  of  land.  (Pages  80- 
1-2-3,  printed  argument.)  He  says  that  Castillero  made  this 
application,  and  four  months  afterwards  left  California,  being 
all  the  while  under  the  impression  that  Berreyesa  had  a  title  for 
two  leagues,  and  that  for  this  reason  he  asked  for  a  grant  of  two 
leagues  to  himself,  not  on,  but  contiguous  to  the  mine.  This 
sustains  all  that  I  have  said  on  the  subject  of  the  contempora- 
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neous  Mining  Recokd.  But  the  occasion  will  further  serve  to 
expose  one  of  the  most  reckless  falsehoods  put  forth  by  the  claim- 
ants in  this  case.  Mr.  Benjamin  tells  their  story  for  them,  and 
it  is  this :  Oastillero  loaving  California  under  the  impression 
that  Berreyesa  had  two  leagues  of  land,  and  therefore  that  the 
mine  was  on  it,  is  undeceived  in  Mexico,  where,  meeting  with 
Micheltorena,  he  is  informed  by  him  that  he  had  granted  only 
one  league  of  land  to  Berreyesa  ;  and  Castillcro  having  leased 
to  Alexander  Forbes  the  two  leagues  of  land  which,  with  a  good 
fortune  increasing  with  his  distance  from  the  coveted  tract,  he 
had  succeeded  in  obtaining  from  the  President  of  Mexico,  in  a 
letter  to  Forbes  communicates  what  Micheltorena  had  said, 
that  he  may  proceed  at  once  without  fear  or  scruples  as  to 
private  property,  and  "take  possession  of  the  other  two  which 
belong  to  the  Company,  and  which  the  Government  of  Mexico 
has  granted,"  This  letter,  the  handwriting  and  signature 
proved  by  M.  G-.  Vallejo,  is  put  into  this  case  at  the  very  last 
moment,  on  the  4th  of  October,  1860.  It  does  not  explain,  nor 
have  we  light  from  any  other  source,  whether  Micheltorena  made 
this  disclosure  to  Castillero  before  the  date  of  the  alleged  grant 
of  the  President  within  the  two  weeks  which  elapsed  after  Cag- 
tillero's  arrival  at  the  City  of  Mexico,  and  which  are  already 
crowded  with  so  much  of  the  history  of  his  title,  or  after  that 
date,  and  if  so,  when.  The  letter  is  written  to  give  Alexander 
Forbes  the  courage  to  take  possession  of  the  tract  which  Casti- 
llero, when  in  California,  had  not  dared  to  ask  for.  It  would  be 
easy  to'infer,  therefore,  that  Micheltorena's  important  communi- 
cation was  made  before  the  grant,  and  had  served  to  remove 
from  the  mind  of  the  President  the  same  scruples,  which  it  sup- 
poses to  exist  in  the  mind  of  Forbes,  growing  out  of  the  difficult 
and  embarrassing  cir,cumstance  of  title  already  in  another.  If 
Micheltorena  gave  this  information  before  the  grant  was  made, 
or  even  at  any  time  before  the  month  of  December,  1846,  we  are 
entitled  to  an  explanation  which  we  have  not,  viz  t  Why  that 
fact  was  not  made  known  to  Forbes,  through  his  agent,  Negrete, 
a  month  sooner,  when  the  negotiations  were  pending  for  the 
lease  of  the  land  and  the  sale  of  four  of  Castillero's  shares  in  the 
mine  :  and  if  he  did  not  give  it  until  some  time  after  the  grant 
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by  the  President  was  made,  we  are  just  as  mucli  at  a  loss  for  an 
-explanation  liowitwa^  that  the  President  came  to  make  the 
grant  with  this  obstacle,  which  even  private  individuals  could 
appreciate  so  well,  standing  up  so  plainly  in  his  way. 

But  Castillero  says  further  in  this  letter,  that  he  had  heard 
these  things  before  from  the  neighbors,  while  in  California.  But 
he  had  not  been  much  impressed  at  that  time,  as  his  conduct 
shows.  He  now,  however,  a  year  after  he  hadbeen  urging  apeH- 
tion  for  a  grant  from  the  Governor  of  Calif omia  of  a  different  tract 
of  two  kagues— contiguous  to,  not  on  th£  mine— becomes  fully 
aware  of  the  fraud  that  Berreyesa  had  practised  upon  him.  He 
sends  to  Alexander  Forbes  the  false  copy  which  Berreyesa  had 
given  him  of  hia  grant,  in  which  the  word  one  had  been  'changed 
into  ftco,  and  the  letter  (s)  added  to  dtio,  (league,)  and  he  requests 
that  an  examination  may  now  be  made  "  in  the  Archives  of&ce 
at  Los  Angeles,"  to  verify  the  fact  of  this  fraud.  Mr.  Benjamin 
exclaims  ; 

l8  that  plain?  Is  that  natural !  la  that  oon^teat!  There  is  nothing  on  the 
■face  of  thfse  documents  liiat  does  not  oan-y  out  onr  tbeory  to  He  ftiUeet  extflut. 
He  (Castillero)  wanted  hia  laad  as  near  his  mine  as  he  couid  get  it,  evidently.  It 
was  for  the  purposes  of  his  mine.  In  California  he  thiulis  his  mine  is  on  another 
man's  land ;  he  aslts  fOr  that  land  wiiieh  is  not  on  hut  near  Ihe  mine.  In  Mexico 
he  finds  hia  mine  is  not  on  the  land  of  another ;  he  asks  for  two  square  leagnes  on 
the  land  of  his  mining  posressLou.  So  much  for  land  on  another  person's  prop- 
erty.   (Page  82,  printed  Argument) 

Yes,  this  is  plain,  but  plainly  false :  natural  to  such  people  as 
these  claimants,  and  consistent  enough  with  the  whole  series  of 
their  blundering  fabrications.  Counsel  must  presume  greatly  on 
their  own  abilities  or  the  weakness  and  ignorance  of  a  Court, 
gravely  to  say  that  a  man  went  from  California  to  Mexico  to 
gnd  out  how  much  land  was  embraced  in  a  grant  made  by  the 
Governor  of  California,  and  that  man  himself  when  in  California 
having  been  a  petitioner  for  another  grant ;  and  the  suspected 
grant  all  the  while  in  the  possession  of  the  Governor,  to  whom 
he  was  petitioning  ;  and  the  first  step  upon  his  petition  being 
necessarily  an  examination  of  all  the  grants  contiguous  to  the 
land  petitioned  for,  and  a  trial  of  the  fact  whether  their  boun- 
daries included  it,  by  an  of&cer  of  the  Government,  who  there- 
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upon  woiiM  make  his  report,  whether  the  land  was  still  public 
property,  or  had  been  granted  to  another.  This  inquiry  Cas- 
tillero  had  initiated  four  months  before  leaving  California,  when 
he  presented  his  petition  to  the  G-ovemor  for  land  near  to  thia 
mine,  situated  as  he  always  described  it  on  the  rancho  of  Ber- 
reyesa— land  adjacent  to  the  land  of  Berreyesa.  The  result  of 
that  inquiry  would  be  to  discover  how  much  land  Berreyesa  had 
and  where  it  was.  He  was  at  the  door  of  the  "  Archives  office 
in  Los  Angeles,"  and  it  is  extravagant  to  the  last  degree  to  talk 
of  his  turning  away  and  going  to  Mexico  to  ask  questions  of 
Micheltorena,  And  how  should  any  Governor  remember  how 
much  land — whether  one  league  or  two  leagues— he  had  granted 
two  years  before  to  any  one  of  the  many  persons  to  whom  ho  had 
made  grants  in  the  daily  routine  of  his  office?  How  should 
Mieheltorena,  whose  turbulent  administration  had  ended  in  his 
expulsion  from  the  country  by  force  ?  A  letter  written  by  the 
claimant  himself  and  produced  by  himself— written  by  Castillero 
to  Alexander  Forbes,  and  produced  by  claimants,  who  represent 
Forbes  in  thia  suit  which  they  are  prosecuting  in  the  name  of 
Castillero — -can  be  of  very  little  weight  in  evidence,  under  any 
circumstances.  It  is  of  the  nature  of  all  the  claimants'  evidence 
to  grow  worse  with  the  lateness  of  the  hour  at' which  it  is  intro- 
duced ;  and  this  is  the  last  piece  offered.  The  proof  that  the  al- 
leged false  copy  of  Berreyesa's  title  is  in  Berreyesa's  handwriting, 
down  to  a  single  word  of  three  letters— the  word  "  dos,"  into 
which  the  claimants  say  the  word  "  uno  "  has  been  changed — -and 
a  single  letter,  the  "s,"  which  they  say  has  been  added  to 
"  sifio,"  requires  better  evidence  than  the  testimony  of  Antonio 
Sunol  and  Antonio  Maria  Pico,  who  say  (in  the  gross)  that  the 
said  copy  is  in  the  handwriting  of  Berreyesa.  (Ques.  71,  page 
2728,  and  qnes.  5,  page  2832.)  The  story  is  too  flimsy  to  hold 
together  of  itself.     But  eoe  the  evidence. 

[  Aleiander  Forbes  to  J.  A.  Forbea,  Tepio,  Jan.  7,  ISW.  ] 

I  am  now  happy  to  inform  joa  that  I  have  contracted  for  tha  "  habUilatioR  "  of 
the  mine,  and  have  also  purchased  a  part  of  Mr.  Caatillero'a  Sarraa,  all  of  which 
will  be  made  known  to  you  by  Mr,  Walkinshaw,  who  goes  to  California  be  my 
attorney  and  agent  for  the  eiamination  and  working  of  the  mine,  Mr.  Walkin- 
shaw  will  widt  npon  yon  as  soon  after  hie  arrivai  as  possible,  anii  will  show  yon 
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all  the  docamente,   and  a*k  your  advice  and  awlstanoe  in   carrymg  out  my 

I,  in  conoluBion,  beg  leave  to  recommend  most  strongly  my  friend,  Mr.  Waltdn- 
Ehaw,  to  year  liest  attention  and  assistance,  and  I  am  sure  you  will  And  him  most 
worthy  of  your  conMence.    (Pages  383-4.) 

And  there  was  still  another  letter  from  the  same  to  the  same, 
dated  tic  27th  January,  1847,  tat  which  is  not  in  this  Ebcoed. 
To  both  of  these  letters  James  Alexander  Forbes  replies.  May 
6th,  1847: 

*  '  '  There  is  a  sufficient  quantity  of  land  in  the  yieinity  of  the  mine 
lo  supnlj  the  grant  of  two  sitios  without  encroaching  upon  the  land  of  BeiTeyd, 

wl^h  w^gminbyl>m  Mnmul  Jimmo,  a*  (Joternatfor  interino,  duim  <*«  '^m^lralw^  e/ 
Almra^  B«l  Berrejew  aflema^  ma*  «  repreamMm  la  MiMhr^  ami  obtamed 
mdhatm;  hi,  J:ms^,  did  jwt  tMain  kis  piri£tal  possemm  <)f  t^  land.     {Page  843.) 

Here  is  the  place  to  look  for  this  scurvy  trick  played  by  the 
Sergeant  Berreyesa  on  Captain  Andres  Castillero.  But  we  find 
no  allusion  to  the  altered  copy  of  Berreyosa's  title,  or  Miohelto- 
rena's  exposure  of  that  fraud.  On  the  contrary,  a  fair  reading 
of  these  letters  is,  that  Caatillero  had  comnnmicatcd  to  Alexan- 
der I'orbes,  that  Berreyesa  had  one  grant  and  one  league  of  land  ; 
and  James  Alexander  Forbes,  who  knows  well  about  it,  says  : 
Yes,  that's  true,  as  far  as  it  goes,  but  that  Berreyesa  had  still 
anoiitcr  grant  for  another  league,  and  in  that  way  had  two 
leagues.  These  two  grants  are  both  in  this  Eecohd  ;  the  Michel- 
torena  grant  {saving  the  alterations,)  on  page  2728,  as  above, 
and  'the  Alvarado  grant,  on  page  790.  The  precise  qnestion, 
whether  Berreyesa  had  two  leagoes  or  one,  is  under  considera- 
tion, and  they  resolve  it  by  ascertaining  whether  he  had  two 
grants,  each  for  one  league  ;  and  not  whether  he  had  two  leagues 
in  one  grant.  If  there  had  been  any  sngg«stion  that  Berreyesa 
claimed  iu  his  false  copy  or  otherwise  tc  have  roeeived  two 
leagues  from  Micheltorena,  James  Alexander  Forbes  would  have 
seen  at  once  that  ho  was  claiming  three  leagoes  in  aU,  and  could 
not  have  &iled  to  remark  upon  it.  They  are  discussing  how  to 
locale  their  two  leagues  "  in  the  vicinity  of  the  mine,"  (not  yet 
being  bold  enough  to  think  of  locating  it  on  the  mine,)  and  they 
say  that  Berreyesa  claims  two  leagues  iu  the  obvious,  natural, 
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and  honost  way,  of  having  two  grants  for  one  league  each  ;  but 
not  a  word  about  his  claiming  two  leagues  in  one  of  those  same 
grants,  or  of  the  effect  which  such  a  fraudulent  interpolation 
would  have  had  upon  the  chances  of  their  establishing  themselves 
in  the  place  they  desired.  Four  months  pass,  but  still  not  a  word 
of  this  fraudulent  claim  of  Berreyesa's.  Alexander  Forbes  comes 
to  California,  goes  to  the  mine,  and  is  there  busily  at  work, 
writing  many  letters  during  four  months  more.  Still  not  an  indi- 
cation of  this  false  copy  and  a  duplication  of  extent  of  land 
granted  hy  Micheltorena.  In  the  month  of  February,  1848,  how- 
ever, Alexander  Forbes  having  now  procured  from  Weekes,  the 
Alcalde  of  that  day,  a  concession  of  four  pertenencias  around  the 
mine  and  along  the  vein,  and  at  the  same  time  the  certified  copy 
( "  B"  above,)  of  the  title,  which  be  already  had  to  nine  hundred 
pertenencias,  including  the  four,  is  anxious  to  make  a  location 
of  his  two  leagues,  including  in  that  these  nine  hundred  pertenen- 
cias. This  brings  up  the  question  of  Berreyesa's  boundaries  in  a 
practical  and  serious  shape.  James  Alex,  Forbes  is  actively  co- 
operating with  Alexander  Forbes  in  all  of  his  proceedings.  He 
undertakes  to  look  into  this  matter  of  the  boundaries.  On  the 
7th  February,  1848,  writing  from  Santa  Clara  to  Alexander 
Forbes,  at  the  mine,  he  says  : 

*  *  *  I  have  spoken  to-  Mr.  Lpnan  upon  the  Eulsject  of  tiiis  surrey,  aud  he 
very  willingly  agreed  to  go  and  eee  you  to-morrow.  I  shall  go  (to?)  the  Haci- 
enda to-morrow.  (Thursday,)  ia  order  to  assist,  if  you  resolve  upon  the  measure- 
ment before  you  proceed  tO'  Monterey.  Mp  opiiimt  of  the  title  rf  the  viidow  <if  Ber- 
r^/eia,  or-Tniher  myfir^  view  qf  that  iiUe,  and  the  a^ormalion  gsim  by  her  sons,  was  that 
the  gnmi  was  far  too  Uagves.  but  /  kme  beei  of  her  house  on  my  return  hither,  and  / 
>iiJ  thai  the  tH/e  was  given  for  oro  league,  or  atio,  and  that  (Aa  nwd  "one"  hat  bem 
cormerted  irtio  the  word  "two."  I  adviKyoa  i^  Ihii,  in  order  to  prevent  an  icoorreet 
supposition  of  her  boundary  line.    (Page  543.) 

How  should  James  Alexander  Forbes  be  advising  Alexander 
Forbes  of  this  alteration,  when  he  had  already  been  told  of  it,  a 
year  before,  by  Andres  Gastillero,  in  this  letter  of  the  14th  Jan- 
uary, 1847,  brought  to  light  so  recently?  How  should  James 
Alexander  Forbes  be  now,  for  the  first  time,  getting  information 
on  this  subject  of  the  quantity  called  for  in  the  Micheltorena 
grant,  from  the  sons  of  the  widow  Berreyesa  ?  Where  was  this 
11 
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false  copy  then  ?  How  could  he  be  saying,  that  upon  a  first 
view,  he  read  the  widow's  title  to  be  of  two  leagues,  but  upon  a 
closer  inspection,  discovered  that  om  had  been  altered  to  two  ? 
Had  he  not,  on  the  5th  day  of  May,  1847,  already  explained  the 
whole  matter,  and  shown  that  the  widow  and  family  did  have 
two  leagues,  but  in  a  different  manner ;  two  grants,  and  one 
league  in  each?  The  same  man  who  proves  that  there 
was  no  necessity  for  the  alteration  of  the  grant,  is  the 
first  to  discover  that  it  had  been  altered.  James  Alexander 
Forbes  first  reads  the  grant  and  discovers  no  alteration.  He 
goes  again  to  the  -wiidow's  house  ;  he  looks  again,  closer  this 
time,  and  there  it  is,  {ai  last,)  just  as  Mr.  Benjamin  describes  it, 
the  uno  changed  into  dos,  and  the  s,  we  must  suppose,  added  to 
the  siiio.  Of  coarse  he  does  not  remember  his  letter  of  the  5th 
of  May,  or  see  that  now  he  is  making  the  widow's  claim  three 
leagues — a  thing  nobody  has  ever  heard  of,  even  to  this  day. 

And  so  Mr.  Benjamin  says  :  "  There  is  nothing  on  the  face  of 
these  documents  that  does  not  carry  out  our  theory  to  the  fullest 
extent."  At  last  he  has  confidence  in  James  Alexander  Forbes. 
But  everybody  else  will  see  that  this  was  the  time  that  the  alter- 
ation -waa  made,  when  it  served  the  purpose  of  getting  out  of 
the  way  one  of  the  two  grants  which  James  Alexander  Forbes 
was  so  well  acquainted  with  nine  months  before,  and  of  saving 
Alexander  Forbes  from  the  grave  error — "  the  incorrect  sup- 
position"— that  the  widow's  boundaries  included  the  land  he 
wanted. 

It  is  important  that  the  Court  should  fix  its  attention  well 
upon  the  evidence  bearing  upon  this  letter  of  Andres  Gastillero 
to  Alexander  Forbes,  of  January  14,  1847,  and  the  false  copy  of 
Berreyesa's  title  pretended  to  have  been  given  by  him  to  Andres 
CastiUero.  They  are  introduced  into  this  case  as  a  part  of  the 
writings  which  came  from  the  City  of  Mexico  to  Tepic,  at  the 
end  of  1846,  and  beginning  of  184T,  and  which  figure  so  largely 
in  the  claimants'  case.  If  these  are  grossly  and  palpably  false, 
they  stamp  their  character  upon  all  the  rest.  They  have  led  me 
into  a  digression  from  which  I  must  now  I'cturn. 
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In  tliis  transcript  there  are  two  letters,  which  purport  to  have 
heen  written  by  Andres  Castillero  to  Pio  Pico,  Governor  of 
California,  in  this  month  of  Ilccember,  1845.  The  one  which 
follows  ha«  long  been  known  to  exist  in  the  Spanish  archives, 
at  least  since  the  month  of  May,  1856.  (Page  3068,  Certificate 
of  E.  C.  Hopkins.) 

EscBU.BNT  SeSoi  Govbbkor  Don  Pro  Pico  : 

MoNTBKaT,  December  15,  1845. 

Esteemed  Friend  whom  I  Talne :  I  have  the  grateful  eaiisfaction  of  informing 
yon,  if  jou  have  not  received  my  other  letter  through  the  Prefecture,  tliat  at  thirty 
leaguea  from  here  n  the  jar  sd  t  on  of  the  to  vn  ol  '-an  Joae  G  adalupe  I  have 
discovered  a  mine  of  qiucka  Iv  r  of  tbe  best  quality  e  ght  arrobas  of  ore  hiving 
yielded  one  arroba  of  liqu  d  metal 

Seaor  Don  Pabl  Nor  egi  the  b  arer  w  11  present  to  von  a  p  1 1  on  frnm  me, 
whiet  is  bafed  upon  an  order  (1  Rposic  on)  of  the  Supreme  Grovernment  a  liing 
that  yoi  order  Uiat  poBse  Eton  be  g  ven  me  of  the  Island  of  banti  Ciniz  the 
Messrs.  Carrillo  hav  ng  air  ady  cho«en  that  of  banta  Ro'*i  wh  oh  mped  meat 
prevented  my  oc  npying  t  b  t  now  I  liave  already  purchafc  d  the  cattle  to 
occupy  it  and  I  v  11  be  obi  od  by  your  send  Qg  me  by  sa  d  gentl  man  the  title 
and  order  of  pcacs  on 

May  yon  continue  in  good  health.  Salute  Messrs.  Valle  and  Covarruinaa  for  me, 
and  order  your  affectionata  friend,  who  kisses  your  band. 

(Page  2552.)  ANDRES  CASTILLBEO. 

In  this  letter  there  is  nothing  about  denouncement.  He  says 
only  that  ho  has  discovered  the  mine,  and  where  it  is.  It  is 
none  of  my  business,  but  it  does  seem  strange  that  he  at  this 
time  should  be  sending,  by  Don  Pablo  Noriega,  a  petition 
to  the  Supreme  Government,  telling  the  Governor  that  he 
could  not  get  the  island  of  Santa  Rosa,  because  it  had  been 
chosen  by  the  Carrillos,  and  be  asking  therefore  for  the  island 
of  Santa  Cruz,  and  that  "  the  title  and  order  of  possession " 
might  be  sent  to  him,  when  he  had  had  the  title  to  the  last 
named  island,  granted  (and  duly  indexed)  on  his  petition, 
based  upon  an  order  of  the  Supreme  Government,  nearly  seven 
years,  viz.:  ever  since  the  2d  day  of  May,  1839,  as  we  learn 
from  the  very  high  authority  of  a  decree  of  confirmation  by 
the    Snpreme    Court  of  the   United  States,   so   frequently  re- 
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fcrred  to  by  Coimsel  for  the  claimants.     The  Court  will  find 
this  in  the  case  of  the  United  States  v.  Castillero,  23  How. 
Rep.,  and  I  refer  particularly  to  page  467. 
The  other  letter  is  m  follows  : 

To  Hia  BiCBLLBNCY  GOTBBNOR  PlO   PiCO  : 

Mission  op  Ss.sti  Claei,  Dee.  10,  1845. 
My  Most  Eateemed  Friend  :  I  send  you  today  a  Bample  of  quicksilver  I  have 
taken  out  in  the  presence  of  many  witaeBEea.  The  mine  has  been  denounced  by 
me,  and  between  a  feir  we  have  formed  a  Company.  1  am  sure  that  yourself  and 
the  Departmental  Junta  will  appreciate  a  discovery  which  will  form  the  riches  of 
the  country,  and  we  wish  that  the  vacant  lanfla  near  our  works  he  conceded  to  us, 
to  out  wood,  with  the  order  of  poBsession. 

There  is  such  an  abundance  of  CLUicksilver,  tliat  eiglit  arrobas  of  ore  gave  one  of 
metal ;  and  in  my  belief,  there  is  much,  and  a  graat  extraction  can  be  made. 

I  will  also  thanlr  you  to  order  ttiat  poEsessiou  be  given  to  me  of  the  Island  of 
Sanfa  Crua,  which  was  granted  to  me  by  the  Supreme  Government,  at  the  same 
time  as  that  to  the  Messrs. Carrillos ;  the  cattle  which  are  to  be  shipped  are  already 
bought,  and  Don  Anastacio  Carrillo  can  give  me  the  possession. 

May  you  contmue  in  good  health,  and  order  your  wishes  to  your  Mend,  who 
esteems  you  and  regards  your  ordera  ANDRES  CASTILLERO. 

(aubric.) 
P.  S.    My  kind  regards  to  my  friends  Goyarrubias  and  Valle,  and  to  Mr.  H(jar. 
Why  docs  he  not  reply  to  the  three  letters  I  have  sent  him  ?    Also  my  remem- 
brances,   (Pages  1S05-6.) 

This  letter  is  not  in  the  archives.  It  is  represented  in  argu- 
ment to  be  the  "  oHgiTial  letter "  referred  to  in  Exhibit,  Pio 
Pico,  No.  1,  page  2549,  a  horrador,  or  rough  draft,  of  a  communi- 
cation from  the  said  Pico  to  the  Minister  of  Exterior  Relations 
of  Mexico,  of  date  February  13th,  1846,  and  found  in  the  Spanish 
archives  here  in  California.  In  tlie  said  horrodor,  however,  it 
will  be  observed  that  there  is  nothing  to  identify  this  letter  of 
the  10th  December.  Any  other  letter  from  Andres  Castillero, 
speaking  of  the  discovery  of  a  quicksilver  mine— for  example, 
the  letter  of  December  15th— would  satisfy  as  well  the  descrip- 
tion in  the  horrador.  And,  as  being  the  letter  that  the  horrador 
speaks  of,  this  letter  of  December  10th  is  brought  from  Mexico 
and  put  in  evidence  as  a  part  of  Exhibit,  Bassoco  No.  9,  along 
with  the  original  of  the  aforesaid  horrador,  to  wit  t  with  Pio 
Pico's  letter  of  the  13th  I'ebruary,  1846,  as  he  signed  the  same, 
and  sent  it  to  the  Minister  of  Relations  by  Covarrubias.    Neither 
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Pio  Pico  nor  Covarrubias  can  say  a  word  about  this  letter  of 
Dceeraber  10th.  (Pio  Pico,  p.  2531;  J.M.  Covarrubias,  p.  2606.) 
It  is  unknown  in  California.  Its  authenticity  rests  upon  its 
being  found  in  the  Ministry  of  Interior  Relations  in  Mexico, 
whence  a  traced  copy  was  brought  to  California — the  certiiicate 
L,  dated  in  May,  1858 — and  first  used  in  the  equity  suit. 
:  could  indulge  the  suspicion  that  any  papers  hare  been 
introduced  into  the  public  offices  at  Mexico  irregularly,  this  let- 
ter, written  by  the  claimant,  who  lives  in  Mexico,  and  offered  by 
himself  in  his  own  behalf  at  this  day,  could  hardly  escape.  It  is 
weak  enough  at  best,  but  Mr.  Benjamin  treats  it  very  unfairly. 


Now  tMa  letter  may  be  said  to  constitute  tlie  llret  action  of  Castillero,  after  tlie 
dcnounceraent  of  tiiis  mine.  It  is  barely  a  weeii  afterwards.  What  floes  he  pro- 
pose then?  He  says  :  "  I  have  nnw  denounced  the  mine  ;  I  want  a  grant  of  land 
close  to  it,  on  which  to  cut  wood ;  I  want  that  ftom  this  Department ;  I  want  it 
from  you,  the  Governor  of  California.  I  want  a  title  here.  I  also  senu  yod  my 
TITLE  TO  THE  IsLiND  07  SiNTA  Cbuz,  and  beg  that  you  will  order  me  to  be  put  in 
posaefaon."    (BeQJamin'a  Aig.,  page  13.) 

All  this  about  sending  his  title  is  interpolated  in  the  sense. 
There  is  nothing  like  it  in  the  letter,  which  speaks  for  itself : 
"  *  *  I  will  also  thank  you  to  order  that  possession  \>e 
given  to  me  " — nothing  more.  This  remarkable  addition  to  the 
rendering  of  this  letter  is  obviously  intended  to  make  it  corres- 
pond with  the  letter  of  the  15th  December,  in  which  Castillero 
asks  the  Governor  to  send  him  the  title,  meaning,  as  I  suppose 
the  gentleman  would  have  us  believe,  send  me  back  my  titk, 
which  I  sent  you  on  the  10th.  But  still  it  would  not  do.  For 
there  is  the  petition  too,  which  Castillero  sends  by  the  bearer 
Don  Pablo  Noriega,  "  based  upon  an  order  [disposidon)  of  the 
Supreme  Government" ;  and  the  "impediment"  of  the  Messrs. 
Carrillo  having  chosen  the  island  of  Santa  Rosa,  and  so  pre- 
vented him  from  occupying  it,  is  quite  recent,  and  the  cause 
wherefore  he  now  petitions  for  a  title  to  the  island  of  Santa 
Cruz.  Mr.  Benjamin  can  not  read  the  letter  of  tlie  10th  so  as  to 
make  it  agree  with  the  letter  of  the  15th,  in  such  a  sense  that 
both  shall  be  reconcileabie  with  the  fact  that  Castillero,  when 
he  wrote  them,  had  for  nearly  seven  years  already  had  the  title 
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to  tlie  same  island  of  Santa  Cruz — made,  likewise,  in  pursuance 
of  a  "diaposicion"  of  the  Supreme  G-overnment — and  in  place  of 
another  island  whicli  he  had  before  selected.  Mr.  Benjamin 
would  seem  also  to  wish  the  Court  to  believe  that  this  letter  of 
the  10th  Dec.,  was  the  same  as  the  petition  referred  to  by  Manuel 
Castro  in  his  letter  of  the  31st  Dec.  I  suppose  that  is  what  he 
means  by  saying  that  it  is  the  first  thing  done  after  the  denounce- 
ment, that  its  substance  is,  I  want  a  grant  of  land  close  to  the 
mine  to  cut  wood  ;  "  I  want  that  from  this  Department ;  I  want 
it  from  you,  the  Governor  of  California.  I  want  a  title  here." 
But  if  so,  this  is  only  multiplying  wonders  and  increasing  difficul- 
ties. Why  should  the  Governor  of  California  send  a  petition  in 
colonization  to  the  President  of  Mexico,  instead  of  returning  it  to 
the  local  ofBcer  for  an  informe  '!  And  it  is  contradicted  by 
Manuel  Castro,  for  it  is  he  who  encloses  the  petition  to  the 
Governor  ;  nor  can  the  letter  of  Dec,  10th,  on  its  face,  be  con- 
strued into  a  petition  at  all.  What  then  is  the  use  of  this  letter? 
None  earthly,  but  to  declare  that  Castillero  had  denounced  this 
mine.  Only  that  claimants  may  make  for  themselves  a  piece  of 
proof  of  which  they  found  themselves  much  in  need  in  the  year 
1858.  Itaddsthe word  "denounced,"  totheword  "discovered," 
in  the  letter  of  the  15th,  which  had  been  accessible  to  them  at  any 
moment  since  the  year  1856.  From  that  letter  and  for  this  purpose 
was  it  evidently  written.  Read  them  together.  They  find  it  in 
Mexico. 

11. 

By  the  Ordinances  of  Mining,  when  eveiything  has  been  done 
necessary  to  give  a  title  to  a  mine,  the  officer  gives  to  the  ac- 
quirer of  the  mine  "  an  attested  copy  of  the  proceedings,  as  a 
corresponding  Title."  {Title  VI.  Art.  4;  HaUeck,  p.  225.)  Upon 
such  a  document  therefore  ought  this  suit  to  have  been  com- 
menced. Mr.  Benjamin  tells  us  that  it  was  not  found  until 
"  after  eight  or  ten  years  of  painful  uncertainty  and  search." 
(Arg.,  p.  21.)  In  1850,  Mr.  H,  W.  HaUeck  was  employed  as  the 
Superintendent  and  General  Directof  of  the  operations  and 
engineering  at  the  mine  by  Mr.  De  La  Torre,  who  had  come  up 
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from  Mexico  with  full  powers  from  the  Kew  Almaden  Company, 
of  which  he  was  himself  a  member.  (Halleck's  dep.,  page  328, 
ques.  15,  16,  and  IT.)  When  DeLa  Tone  retunei  he  left  with 
Mr.  Halleck  the  Director,  Superinten  lent  etc  i  tin  1  ox.  con- 
taining the  New  Ahnaden  papers.  It  wa'f  not  am  n^  tl  e  e  He 
receirod  still  other  documents,  but  not  this  one 

Capt.  Halleck  well  might  wonder  that  such  i  document  never 
had  been  produced.  He  was  writing  he  thinks  m  Decen  ber, 
1850,  and  caused  others  to  write  for  it  lat  in  vain  Yoii  Hon- 
ors are  very  familiar  with  the  whole  of  hib  depo  itun  I  { lote 
the  following : 

Q.  104. — About  what  aumber  or  quantity  of  papers  which  you  call  tie  New 
Almaden  papers,  did  Mr.  Da  La  Torre  bring  from  Mexico  1 

A— 1  ehould  thini  ten  or  fifteen  documenls ;  Ijut  as  otier  documents  were 
afterwards  received  from  Mexico  by  Mr.  Barron,  and  put  with  those  left  by  Mr. 
De  La  Torre,  some  of  which  were  duplicate  copies  of  those  left  by  Mm,  I  cannot 
remember  theiu  BufBcieotly  well  to  distinguish  in  ail  cases,  nor  perhaps  in  most 
cases,  between  those  which  I  have  subsequently  seen. 

Q.  105.— What  additioual  papers,  not  duplicates — I  mean  what  number  or  quan- 
tity of  additional  papers,  not  duplicates,  have  since  been  received  here  ;  by  whom 
sent ;  at  what  time ;  and  what  number  or  quantity  at  a  time  1 

A, — I  am  unable  to  answer  the  question  as  to  quantity  or  times ;  I  think  all  of 
them  were  reoeived  by  Mr.  Barron ;  I  have  no  recollection  of  any  one  of  them 
being  sent  to  me.  I  thinlt  all  or  most  were  sent  to  Mm  by  or  through  the  house 
of  Barron,  Forbes  &  Co.,  and  Mr.  B.  Barron,  ia  Mexico.  I  thinlt  they  have  been 
received  by  him  on  several  dilferent  occasions,  and  at  several  different  times. 

Q.  106. — Anwnff  aU  t/iesepc^iers  brought  (n-  aeia  on  difereat  occaaioni  during  lite  last  leven 
years,  is  if  Tiot  stratige  that  yoa  have  neiier  eeen  the  dajiUaiSe  origiadl  which  you  conjiifcr  the 
true  paper  of  the  elaimanls,  andfw  lolmii,  you  suppose  yoti  must  hone  btm  leritm^  aboui  the 
^me  you  foade  your  affidaoit  ^  1850,  ^December,)  <md  fjf  the  oiiiiatee  of  whiJi,  or  that  mch 
paper  eiw  was  issued,  you  ham  to  thii  dap  no  knoieUdge,  as  you  ham  iesUJied  already  ? 

A~I  do  not  think  it  strange  that  I  Itave  never  seen  it  among  tliose  papers, 
because  1  think  I  should  have  seen  it  if  it  had  been  tliere.  /  have  ihoughi  it  strange 
that  no  such  doemaetU  has  been  found  or  produced,  for  I  have  mppoied  tbia  mch  a  documenl 
mud  ham  existed.    (Pages  349  and  360.     See,  also,  page  343,  q.  70.) 

Five  years  after  writing  and  getting  others  to  write  for  it,  Mr. 
Halleck  visited  Mexico  himself,  ia  1855.  There  he  met  with 
several  members  of  the  New  Almaden  Company,  but  none  of 
them  thought  to  say  anything  about  this  missing  and  much 
sought  original  Title  to  the  New  Almaden  Mine.  Mr.  Eustace 
Barron,  the  only  one  with  whom  be  remembers  to  have  held  any 
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conversation  on  the  subject  of  the  title  papers  of  the  mine,  merely 
told  him  he  had  sent  papers  connected  with  the  title  to  the  mine 
to  California,  and  supposed  they  must  have  reached  there  after 
he  left.  (Page  36T-8,  q.  215  to  223.)  Still  the  real,  origmal 
title,  is  not  among  these. 

But  it  lias  now  come  to  light.  It  has  been  found.  By  whom? 
Mr.  Thomas  Bell,  a  partner  of  the  firm  of  Barron  &  Co.  When  ? 
In  the  present  year  of  1860.  Where?  Among  the  papers 
of  Robert  Walkinshaw,  deceased,  who  was  one  of  the  claimants 
who  filed  this  suit  (in  the  name  of  Castillero)  on  the  30th  of  Sep- 
tember, 1852,  and  continued  to  prosecute  it,  being  owner  of  one- 
twelfth  of  the  mine,  up  to  the  day  of  his  death,  and  whose  son-in- 
law  and  executor  has  prosecuted  it  since.  (Dep.  Thomas  Bell, 
p.  2696.— of  John  Young,  p.  2684.)  In  January,  1853,  it  was 
put  into  the  hands  of  Mr.  Hall  McAllister,  who  is  now  of 
Counsel  for  the  claimants,  and  for  some  time  before  his  retainer 
by  the  whole  Company,  had  been  legal  adviser  of  two  of  them, 
but  who  not  being  a  Spanish  scholar  nor  familiar  with  the  Min- 
ing Ordinance,  did  not,  until  about  three  weeks  before  the  17th 
of  July  of  this  year,  appreciate  the  importance  of  the  document 
(p.  2703,  q.  4,)  in  question.  It  was  given  to  him  with  other 
papers,  and  he  paid  particular  attention  to  such  as  related  to  tlie 
matter  then  in  controversy,  but  of  this  document,  he  says,  "  It 
had  no  bearing  upon,  and  was  of  no  use  in  that  suit ;  hence  it 
received  bat  slight  attention  at  my  hands,"  (p.  2702.)  But  we 
will  say  he  identifies  it.  On  the  15th  of  May.  1858,  he  delivered 
this'  document,  with  the  other  papers,  to  Mr.  John  Parrott  for 
Mr.  Walkinsliaw  to  examine  them.  On  the  19th  of  the  same 
month  Mr.  Walkinshaw  came  with  Mr.  John  Young,  and  brought 
back  the  papers,  when  after  a  settlement  of  fees,  &c.,  &e.,  Mr. 
McAllister  surrendered  them  iinally  to  Mr.  Walkinshaw.  (Pages 
2701-2.)  Mr.  McAllister  saw  them  no  more  for  two  years,  until 
tiie  time  of  their  discovery  by  Mr.  Thomas  Bell,  t^ays  Mr. 
McAllister : 

I  am  now  one  of  the  Couiieel  in  the  New  Almaden  case,  on  the  part  of  the  claim- 
ants :  since  my  employment  as  sneh,  to  wit,  November  16th,  1858,  it  never  oc- 
curred to  me  that  there  esisted  among  the  papers  of  Mr.  Walkinshaw,  formerly  in 
my  posaesaion,  any  document  importajit  to  the  int«reBla  of  the  eaid  oi^maats  in 
this  suit,  until  about  three  weelss  ago. 
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About  tbree  weeks  sk"  I  received  a  message,  throagh  a  clerk  of  Hallecb,  I'eachj 
&  Billings,  io  attenfl  at  the  office  of  Barron  &  Co..  upon  important  busineae. 
I  imriKdrate^  went  there  and  fotmd  Mr.  Joseph  Barrim,  Mr.  John  Yowng,  Mr.  Thomas 
Bdl,  Mr.  Peachy  <md  Mr.  Mimtt,  there,  &c,  &c. 

Before  that  inquest  he  identifies  the  document.  It  is  known 
in  thia  Record  as  Exhibit  J.  Y.,  No.  1.  {See  pages  26934-5.) 
It  is  made  up  of  four  and  a  half  loose  sheets  of  paper.  Bach 
sheet,  also  the  half  sheet,  contains  a  separate  -writing.  They 
were  in  this  condition  when  Mr,  McAllister  had  them,  and  when 
he  gave  them  up  to  Walkinahaw.  They  have  never  been  fast- 
ened together ;  there  is  nothing  to  show  that  they  make  up  one 
document.  On  the  first  sheet  there  is  only  a  memorandum  of 
contents  in  the  handwriting  of  Andres  Castillero,  according  to 
Mr.  Hopkins,  who  judges  merely  by  comparison  with  a  few  other 
pieces  of  writing,  said  to  be  by  Castillero,  and  which  conjecture, 
if  true,  amounts  to  nothing  more  than  that  the  nominal  claimant 
himself,  at  some  time  or  other,  thought  proper  to  write  it.  This 
sheet,  then,  is  no  part  of  the  attested  copy  of  the  proceedings  be- 
fore the  Alcalde,  which  the  law  calls  the  Title,  and  may  be  put 
aside.  On  the  next  sheet  we  have  the  petition  of  Nov.  22d, 
1845,  and  on  the  third  sheet,  that  of  the  3d  Dec,  1845,  each  of 
these  being  certified  and  attested  exactly  as  in  the  document 
filed  by  the  claimants  as  an  Exhibit  t6  their  petition  before  the 
Board  of  United  States  Land  Commissioners,  (B  above.)  On 
the  fourth  sheet  the  Act  of  Possession  as  in  the  same  document, 
save  that  the  blank  is  filled  and  the  date  reads,  December  30th. 
On  theJiaif  sheet  we  have  Pico's  receipt  for  twenty -five  dollars, 
fees,  just  as  in  "B." 

The  Mining  Law  says  that  the  copy  of  all  the  proceedings  is 
to  be  delivered  at  the  moment  that  possession  is  given,  and  tlius 
the  title  completed.  The  copies  of  the  two  petitions,  November 
22d  and  December  3d,  do  not  comply  with  these  requisites,  for 
they  are  dated  January  13th,  1846,  Waiving  thia,  the  claimant 
would  have  us  to  believe  that  these,  with  the  Act  of  Possession, 
make  up  their  true,  proper  and  original  title  papers,  for  the  re- 
ceipt, too,  is  foreign  to  the  "  attested  copy  "  of  which  the  law- 
speaks.  That  the  petitions  are  true,  and  made  at  the  time  they 
bear  date,  Mr.  Benjamin,  with  a  confidence  which  is  to.  me  inex- 
12 
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plicable,  proclaims  to  be  established  by  the  testimony  of  Mr. 
Hopkins,  who  says : 

The  following  interlined  words,  to  wit :  "  Nimkmhre  vienie  y  das  de  mil  ocAo  ciMos 
cuareitla  y  isimo,  Andres  Cadilkro,"  found  on  the  necond  page  of  said  document,  be- 
tween the  MSth  sod  seveuth  lines,  numbering  from  the  bottom  of  the  p^e,  Ithmk 
Me  also  in  the  handwriting  of  said  Andrea  Caslillero.    (Page  3069.) 

Whereupon  Mr.  Benjamin  : 

Certain  it  is  that  these  words  are  here  interlined.  Certain  it  is  that  Andres  Caa- 
tillero  has  never  been  back  to  California  since  his  departure  in  1846,  in  the  month 
of  April  of  that  year.  Tell  me,  now,  how  th^e  words  got  there  in  his  handwriting  ? 
Hopkins  swears  that  thej  are  in  Caeailero's  handwriting,  and  most  fortunately 
does  it  80  occur  that  the  interlined  words  contain  hie  signature,  There  is  the  date 
and  signaturo. 

It  occurred  in  this  wiae ;  The  Notary  or  Alcalde,  in  making  out  a  copy  of  this 
tcetimonio,  in  regard  to  giring  Oastillero  possefsiOQ  of  this  mine,  copied  out  the 
different  denouncements,  and  in  copying  the  flret  denouncement  neglected  to  copy 
into  it  the  date  and  signature,  and  these  are  filled  up  in  the  handwriting  of  Andres 
Oastillero,  as  proven  by  Mi'.  Hopkine'  oertiflcate.  Again  I  say,  how  did  it  get  there? 
(Argument,  p.  22.) 

I  don't  see  the  least  diffioulty.  First,  Mr.  Hopkins  does  not 
swear  anything  on  the  subject.  He  thinks  it  is  the  writing  of 
Oastillero,  from  comparison  of  a  few  specimens  he  has  seen  in 
the  archives,  but  may  as  well  be  mistaken  as  anybody  else.  Ho 
never  has  made  the  slightest  pretension  to  being  an  expert. 
Next,  the  papers  come  from  the  claimants  themselves ;  they  were 
not  put  into  Mr.  McAllister's  hands  before  1853  ;  they  were  out 
of  his  hands  two  years  before  the  claimants  brought  them  into 
Court.  Tliere  is  nothing  to  prevent  ciaimanta  from  having 
written,  re-written  and  underlined  them  whenever  and  wherever 
they  pleased  ;  and  Andres  Oastillero  is,  at  least,  to  be  considered 
as  one  of  the  claimants  in  the  suit  prosecuted  in  his  name.  If  Oas- 
tillero has  not  been  in  California  since  April,  1846.  it  does  not  fol- 
low that  the  papers  had  not  been  in  Mexico,  nor  that  it  was  neces- 
sary to  send  them  from  California  to  Mexico  for  him  to  interline 
these  words.  If  the  paper  had  been  made  in  Mexico,  it  would 
be  possible  enough  for  it  to  have  been  interlined  at  the  same 
place.  Surely  there  is  nothing  in  these  words  to  show  whether  it 
was  made  at  one  place  or  another-    The  proof  of  the  papers 
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resta  merely  on   the  testimony  of  their  witnesses ;  Pedro  Cha- 
bolla,  of  the  painted  signature,  is  one. 

Q,  g.^What  day,  what  month  and  yaar  was  it  tliat  you  signed  the  two  docu- 
mentfi  in  "  Exhibit  J.  Y.,  No.  1,  H.  H.  C,"  purporting  to  be  copies  of  two  repre- 
sentations by  Andres  Gastillero  to  the  Ahsalde  of  the  Pueblo  of  San  Jose,  dated 
respectii'ely  the  22d  November  and  M  December,  1845. 

A.— I  don't  rememher  the  Say,  but  It  must  appear  on  the  papers.  I  think  it  was 
on  the  13th  FehrnaJ-y,  1846. 

Q.  4. — What  is  it  that  flses  that  date  in  your  mind  ? 

A. — Because  I  have  been  shown  the  papers. 

Q.  5. — What  else  malies  joa  rememher  that  date  ? 

A. — Nothing  else;  if  I  had  not  seen  them,  perhaps  I  should  not  have  remembered 
them,  it  was  so  long  ago. 

Q,  12.— How  did  you  linow  the  papers  were  correct,  when  you  signed  Uiem  ? 

A.— I  supposed  Ihej  mere  correct,  as  they  were  brought  by  those  people.  I  did 
not  examine  them  at  all ;  It  was  not  for  me  to  do  that. 

Q,  IS. — What  do  the  papers  purport  to  be,  in  your  opinion,  and  aocorfling  to 
your  present  recollection  t 

A.— They  are  papers.    (Pages  280T-8.) 

Jose  Svmol,  one  of  the  attesting  witnesses,  had  been  dead  for 
seven  years.  Pedro  Sainsevain,  the  other  attesting  witness, 
swears  that  the  said  copies  were  made,  and  that  he  signed  them, 
at  the  time  that  thoy  bear  date.  He  has  been  effectually  im- 
peached. He  was  asked  (page  2814,  question  29)  whether  he 
did  not  declare  to  Domingo  Marks  and  E.  W.  F.  Sloan,  that  he 
had  sigaed  those  papers  in  1848 — time  and  place,  and  every 
needful  specification  being  given  him ;  and  the  time  being  recent, 
within  It  few  months  before  the  day  of  his  examination.  He 
positively  swore  that  ho  had  made  no  such  declaration.  Mr. 
Marks  (page  2819)  and  Mr.  Sloan  were  examined  immediately 
afterwards,  and  proved  that  he  had  sworn  falsely,  and  that  he 
did  make  to  them  that  declaration,  at  the  time  and  place  men- 
tioned. At  the  time  that  he  made  the  declaration,  Sainsevain, 
like  Marks  and  Sloan,  was  opposed  to  the  New  Almaden  Com- 
pany. He  was  the  agent  for  an  interest  of  a  portion  of  the 
Berreycsa  family.  At  the  time  that  he  swore  that  he  did  not 
make  the  declaration,  and  that  he  signed  the  papers  in  1846,  he 
had  sold  out  to  the  New  Almaden  Company.  Neither  Mr. 
Marks  nor  Mr.  Sloan  have  been  discredited  in  any  way,  nor  can 
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be.  The  questions  which  are  asked  Mr.  Marks  as  to  his  religious 
■belief,  and  which  compelled  hJm  to  declare  hiraself  a  Jew,  will 
hardly  be  considered  to  have  that  effect.  Such  proof  as  this, 
but  tends  to  cast  doubts  upon,  not  to  establish  these  papers. 
They  are  thoroaghly  discredited,  in  the  discomfiture  of  Sainse- 
vain,  the  only  living  witness,  who  could  be  supposed  to  have 
any  knowledge  of  them. 

Now,  as  to  the  Act  of  Possession,  That,  they  say,  was  made 
at  the  same  time  with  the  other  copy,  retained  by  the  Alcaide  in 
his  Hbcord,  How  does  it  happen  that,  for  eight  years,  nobody 
thought  to  ask  the  Alcalde  or  the  attesting  witnesses,  whether 
they  had  signed  two  copies  of  this  important  instrument?  It  is 
their  true  title  paper.  The  witnesses  live  close  at  hand.  Ifc 
must  have  been  the  first  thought  that  would  eome  into  the  minds 
of  the  claimants  ;  for,  as  they  did  not  have  the  paper  to  sue  upon, 
it  would  of  course  occur  to  them  to  prove  at  least  that  it  had 
been  duly  executed  and  delivered  to  them  at  the  proper  time. 
Pico,  Simol,  and  Noriega  had  been  twice  on  the  witness  stand, 
but  kept  silent  as  to  this  paper.  They  are  each  examined  yet  a 
third  time :  let  us  see  what  they  say  then, 

Pico. — On  this  occasion  his  deposition  in  the  case  of  the  United 
States  V-  The  Heirs  of  Berreyesa,  No.  503,  before  the  United 
States  Land  Commission,  taken  December  30th,  1854,  (before  re- 
ferred to,)  was  introduced  on  the  cross-examination,  and  he  was 
made  to  compare  it  with  what  he  had  just  sworn  in  chief-  That 
deposition  contradicts  every  word  of  this  story  of  an  original,  or 
duplicate  original,  Act  of  Possession,  He  swears,  in  1854,  that 
he  gave  no  possession,  because  Berreyesa  would  not  consent ;  that 
Castillero  always  recognized  Berreyesa's  title  to  the  laud,  agreed 
to  pay  him  for  wood  and  lime,  and  that  he  demanded  a  fulfill- 
ment of  this  contract  by  Father  Real,  after  Castillero  left  the 
country.     (P.  2733,  4,  5,  6, 7,  8  ;  p.  2746,  50,  51.) 

SuSoL.— IpiwuHiethe  dooament  was  sigaed  on  tie  day  of  its  date.  (Page  2718. 
A,  3.)  *  *  *  *  Ipremme  that  it  was  signed  on  that  day,  because  it  is  natural  to 
suppose  thai  it  was  so  signed.  If  I  were  fo  state  po^tively  that  it  was  signed  on 
that  day,  I  should  probably  not  slate  the  truth,  for  I  am  not  positively  certain  that 
it  was  signed  on  that  day.    (Page  2724.    A,  46.) 
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This  was  liis  first  statement  on  the  direct  and  on  the  e 
examination,  tint  it  must  be  admitted  tliat  wiien  furttier  p 
lie  came  up  to  all  requirements,  and  swore  it  up  to  within  a  day 
or  two  of  the  date,  although  he  could  recall  no  circumstance 
whatever  to  aid  his  memory.  Amongst  other  defects  this  wit- 
ness has  a  very  bad  memory.  See  Ans.  9,  10,  11,  12,  (pages 
2'719-20,  and  his  deps.  passim)  as  to  the  age  of  his  son. 

NoRlBOA. — •  •  •  I  presume  it  was  signed  on  tbe  day  of  its  date.  (A.  2,  page 
•2803.)  •  •  »  1  don't  remember  when  I  signed  it ;  but  I  pretrume  I 
signed  it  on  that  day  ;  I  haTfl  no  doubt  I  did.     (A.  4,  page  28(li)      •      -      • 

Q.  10. — When  jou  s^ned  Ihis  paper,  how  many  more  JHst  like  it  did  you  sign? 

A.^I  remember  tiiat  I  signed  the  docnmettt  for  the  po^ession  of  the  mine,  but 
I  don't  know  whether  I  signed  any  other  similar  one  or  not.     (Page  3805.V 

And  SO  this  much  vaunted  duplicate  original — the  true  title 
paper  of  the  claimants— remains  wholly  unproved.  Testimony 
such  as  they  hare  produced  serves  only  to  damage  their  case, 
whether  as  to  the  copy  of  the  two  introductory  petitions  or  the 
copy  of  the  Act  of  Possession.  And  from  the  copies  discredit  is 
reflected  upon  the  originals,  which  it  is  pretended  that  the  Al- 
calde retained,  and  are  now  offered  as  his  Eecoed.  The  Mining 
Ordinances  call  for  an  "  attested  copy  "  of  the  proceedings.  It 
will  he  seen  that  such  is  not  the  copy  of  the  Act  of  Possession 
produced.  It  is  in  form  a  duplicate  of  that  in  the  Record,  with 
nothing  to  mark  or  attest  it  as  a  copy  ;  in  this  respect  differing 
from  the  copies  of  the  two  petitions  which  precede  it.  Why  is 
this  ?  With  the  Ordinances  in  his  hand,  Castillero  is  taking  out 
his  true  title  papers  to  this  mine  ;  he  takes  attested  copies  of  the 
first  two  writings,  but  not  of  the  proper  date,  and  of  the  third 
paper  a  copy  without  any  attestation  at  all.  It  is  impossible 
that  he  should  have  acted  thus,  procuring  these  papers  at  the 
time  and  for  the  purpose  alleged.  It  is  perfectly  evident  that 
the  idea  of  making  these  papers  serve  as  the  "  attested  copy" — 
the  title  papers  of  the  Ordinances — ^is  of  very  recent  conception. 

But  we  have  seen  that,  in  January,  1848,  James  Alex.  Forbes 
embodied  a  copy  of  three  such  papers  as  these,  together  with  a 
copy  of  the  Writing  of  Partnership,  in  one  document,  and  induced 
the  Alcalde  Weekes  to  certify  that  as  a  faithful  copy  of  the 
Record  then  existing  in  the  archives  under  his  charge.    (See  B, 
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above.)  The  story  toM  by  James  Alexander  Forbes,  as  to  the 
occasion  and  manner  of  his  doing  this,  was  certainly  remarkable  ; 
but  the  prodaction  of  these  papers  now  by  the  claimants  suffi- 
ciently confirms  it.     Being  interrogated,  he  says : 

A. — The  body  of  the  inatrument  ia  in  my  haodwritiiig ;  the  certifioftte  of  Weekea 
ia  in  my  handwriting ;  the  signature  is  his.  The  cevUfiCite  signed  by  me  is  in  my 
handwriting  and  the  signature  ia  mine.  The  endorfiement  or  superscription  on 
the  flrst  leaf,  In  Spanish,  is  in  my  handwriting. 

Q, — At  what  time  did  you  write  this ;  was  it  at  tiie  date  of  the  oertiQcate  ? 

A. — I  made  tiat  copy  in  January,  1848.    I  presume,  on  the  same  day  it  ia  dated. 

Q. — Where  were  jou  when  you  made  it  ? 

A.— I  cannot  atate  positively,  but  It  striliBs  me  I  was  at  the  mine  of  Almaden. 

Q. — Where  did  you  get  the  originals  from  which  it  was  made  ? 

A.-^  got  them  from  Alexander  Porbea,  to  the  best  of  my  recollection  He 
handed  them  to  me  and  requested  mo  to  make  a  copy.  Ho  procured  them,  I  be- 
lieve, fl'om  the  Alcalde. 

Q. — What  did  you  do  with  the  originals,  after  you  had  made  the  copy  ? 

A, — I  can't  say  whether  I  handed  them  to  Mr,  Forbes,  or  the  Alcalde,  He  was 
at  the  mine  at  the  time ;  hie  name  was  James  W,  Weekes. 

Q.— Did  yon  give  them  to  either ! 

A.— Yes.    I  handed  them  to  one  or  the  otber  of  those  persons. 

Q._Had  you  ever  seen  the  papers  from  which  the  copy  was  made,  before  that 

A.— According  to  the  best  of  my  vceoUection,  I  had  not. 

Q.^Did  you  ever  see  them,  after  that  time  ? 

A.— I  tiiink  I  did. 

Q. — When  and  where  ! 

A.— I  sought  for  them  in  the  oEBce  of  the  County  Recorder  of  Santa  Clara,  I 
think,  in  1853,  and  I  found  an  espediente,  which  I  presumed  was  the  same. 

Q._Do  you  not  mean  to  say,  that  this  paper  shown  you  was  copied  from  the 
paper  jeu  found  in  the  Recorder's  office,  in  1S53? 

A.— I  am  unable  to  state,  without  a  comparison. 

Q. — Where  did  yon  obtain  these  words  (the  superscription  in  Spanish)? 

A. — I  presume  it  is  a  copy  of  the  original. 

Q. — Where  did  yon  get  the  words  on  the  first  page,  "  M  copia  a  la  que  me  unto 
fmymdola,  am  dos  Uatigos  de  asktoKia  ea  d  Ptiebki  de  San  Jose  de  Owidaliipe  a  13  de 
Mtero,  1S46.     P.  Saitiseeaitt,  rfcamteneia  Jose  Stinol^" 

A. — 1  do  not  know.  I  have  already  said  I  copied  the  paper  handed  to  me.  I 
presume,  from  seeing  them  in  the  copy,  that  they  were  in  the  original. 

Q, — Look  at  the  snme  words  signed  to  the  second  petition,  and  say  where  you 
got  them? 

Q.— Look  at  the  receipt  for  $25  signed  Antonio  Maria  Rcf>,  aiid  say  where  you 
got  those  worda? 
A. — I  make  the  auue  answer  as  before. 
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Q.— Look  at  the  last  iDBtrumcnt,  purporliog  to  be  a  copy  of  Articles  of  Partner- 
ship between  Castillero,  Roblea  &  Co.,  ajifl  eay  where  jou  got  lie  original  of  that 
particular  paper  f 

A. — As  far  as  my  recollectWQ  goes,  it  mnat  have  been  handed  to  me  with  the 
other  documents  by  Mr,  Aleicander  Forbes,  or  (he  Alcalde. 

Q, — Do  you  mean  to  say  that  each  and  every  of  (he  writings  as  to  which  I  base 
just  inteiTogated  you,  constitnted  a  part  of  the  original  espedieote  of  the  mine, 
copied  by  you  and  eerHfied  to  by  Weetes? 

A, — My  answer  is  that  tht^e  copies  were  made  by  me  from  documents  presented 
to  me  as  before  stated.     (Pages  451-2.) 

That  he  was  mistaken  aboat  getting  the  papers  from  the  Al- 
calde, we  may  infer  from  the  conduct  of  the  claimants,  who  have 
produced  a  very  different  Record  from  his  archives.  That  he 
got  them  from  Alexander  Forbes  is  now  plain  enough  lay  their 
production  from  the  custody  of  his  partner,  agent  and  their  con- 
fidential man,  Mr.  Eobert  Walkinshaw.  Dwell  upon  this  for  a 
moment.  Alexander  Forbes  takes  out  his  loose  papers,  puts  to- 
gether the  three  now  in  question,  and  with  them  Pico's  receipt 
for  $25,  and  the  Writing  of  Partnership ;  James  Alexander 
Forbes  sits  down  and  copies  them  all  consecutively  as  one  docu- 
ment, endorses  it  "  Espediente  of  the  Denouncement,"  (fee,  tabes 
it  to  the  Alcalde  and  gets  him  to  certify  it  as  a  faithful  copy  to 
the  letter  of  the  Record.  Twelve  years  ago,  therefore,  they  de- 
clare the  originals  of  this  document  so  made  up  by  James  Alex- 
ander Forbes  to  be  the  Rbcobd.  Now  they  produce  three  of 
these  five  originals  and  tell  us  they  are  not  the  Record,  but  the 
contemporaneous  copy  given  to  Andres  Castillero  as  his  title 
paper,-  They  ask  us  to  believe,  that  when  they  copied  these 
three,  and  the  two  other  papers,  and  had  the  whole  certified  as  a 
copy  of  the  Record,  it  was  all  a  mistake.  And  this  though  the 
British  Consul  added  his  certificate,  and  several  other  persons — 
Mexican  officials — added  their  certificates,  and  in  1852  they  filed 
a  copy  of  this  certified  copy  with  their  Petition  as  an  Exhibit, 
representing  it  still  as  a  copy  of  the  Record  literally  faithful 
to  its  original,  as  it  existed  in  1848  in  the  archives  under  the 
charge  of  the  Alcalde. 

The  use  that  the  claimants  have  made  of  these  papers  then, 
concurs  with  the  testimony  of  their  witnesses  to  prove  that  they 
do  not  constitute  the  "  attested  copy "  issued  at  their  date  to 
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Andres  Oastillero  as  his  title  paper.  We  see  that  they  have 
done  service  themselves  as  the  papers  which  the  Alcalde  never 
issued,  bat  carefully  preserved  as  his  Record.  Not  proved  as 
the  "  attested  copy,"  they  do  not  sustain  but  further  disparage 
with  rival  pretensions,  the  document  that  the  claimants  have 
last  set  up  as  the  true  and  only  original  Bbcobd  of  their  Mining 
Title. 

13. 

The  next  mention  of  the  mine  in  the  documentary  evidence  ia 
in  the  letter  of  James  Alexander  Forbes  to  Eustace  Barron,  of 
January  30,  1846.     He  merely  says  : 

•  •  •  D.  Andres  CasMllero,  a  sort  of  Commissioner  tiom  the  Mexican 
Government  to  this  Department,  is  now  worWng  a  quicksilver  mine,  near  the 
Miaaon  of  Santa  Clara,  which  mine  has  yielded  40  per  cent,  upon  the  assay  of 
mineral  employed.    ■    •    •    (Page  540,) 

This  is  the  same  sort  of  truth  found  by  Mr.  Benjamin  in  the 
Sandwich  Islands  and  other  places.  It  proves  nothing.  The 
next  papers  do  not  refer  to  this  mine,  but  to  other  mines.  They 
are  the  EECORDa  found  in  the  archives  of  the  same  Al- 
calde's office,  of  the  proceedings  that  were  taken  upon  the 
application  of  other  persons  to  secure  titles  to  mines.  As  they 
come  so  soon  after  Castillero's  Denouncement  or  Registry,  it 
would  be  supposed  that  these  Records  would  resemble  his 
Record.  For  other  people  would  naturally  follow  the  example 
he  had  sot  the  Alcalde,  take  his  registry  as  a  precedent.  I  can 
discover  no  resemblance  between  them.  Castillero's  papers 
were  the  first,  and  no  more  were  made  like  them.  Of  these  sub- 
sequent BEC0RD8  here  is  one': 

The  citizen  Dolores  Pacheco,  Judge  (Akalde)  of  the  Firat  Nomiaation  of  the 
Pueblo  of  San  Jose  Guadalupe : 

Whereas,  the  citiaen  Pedro  Fernandea  has  formally  pi-e60nl;ed  himself  in  this 
Court,  denouncuig  a  mine  situated  on  the  mnclw  del  Ojo  de  la  Oidw,  in  this  jurisdic- 
Uon,  and  complying  with  the  provisions  of  the  Mining  Ordinance,  I  order  that  it 
be  publicly  made  known,  so  that,  at  the  end  of  forty  daya,  if  there  should  be  no 
one  who  can  allege  a  better  right  thereto,  the  juridical  possession  thereof  be 
given  to  him. 

Pueblo  of  San  Jose  Guadalupe,  March  2,  1846. 

(Pago  819.)  DOLORES  PACHECO. 
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And  tliere  are  three  others  expressed  in  similar  terms,  dated 
respectively  April  24th,  June  7th,  and  June  13th,  1846.  In  all, 
then,  we  have  five  Ebcoeds  of  the  registration  of  mines  hefore  the 
same  Alcalde,  within  some  six  months.  Of  these,  the  last  four 
are  in  every  particular  alike  one  to  another,  and  unlike  the  first ; 
in  none  of  them  is  there  even  any  writing  to  evidence  that  pos- 
session was  given,  although  in  at  least  two  a  sufficient  time  had 
elapsed,  according  to  the  terms  of  the  notice.  The  first  is  that 
of  Andrea  Castillero ;  and  although  he  wta  besides,  a  man  of 
superior  intelligence,  devoted  to  mining,  and  had  the  Ordinances 
in  his  hand,  yet  his  example  was  not  followed  as  a  precedent. 
Again  the  last  four,  in  a  rude  way,  to  be  expectted  from  an  igno- 
rant Californian  Alcalde,  comply  to  some  extent  with  the  re- 
quirements of  the  Ordinances.  The  minute  constituting  the 
Registry  is  made  by  the  Alcalde  himself ;  he  writes  down  that 
the  applicant  has  formally  presented  himself  in  Court,  denounced 
his  mine  situated,  etc.,  and  that  he  has  ordered  publication,  etc., 
and  of  this  minute  of  the  facts  made  by  himself  as  they  occurred, 
he  keeps  a  copy,  which  we  now  find  in  the  archives,  as  his  Re- 
cord. But  Castillero,  who  understands  the  Ordinances  so  much 
better  than  anybody  else,  puts  them  all  at  defiance.  There  is 
nothing  to  show  that  he  even  went  before  the  Alcalde.  His  ap- 
pearance is  nowhere  noted  by  the  Alcalde  ;  upon  his  two  petitions 
directed  to  that  officer  there  is  not  even  an  endorsement  to  indi- 
cate that  they  ever  were  received  by  the  Alcalde,  and  there  is  no 
reference  to  them  in  the  Act  of  Possession. 

Mr.  Benjamin  (see  his  printed  arg.,  p.  213,)  maintains  that  the 
Alcalde  had  the  power  to  register  a  mine  by  custom,  and  that  these 
same  four  subsequent  registrations  prove  it.  I  cannot  subscribe  to 
that  doctrine  of  a  retro-active  custom  on  the  question  of  power  ; 
but  I  think  they  are  very  conclusive  as  to  the  practice  of  the 
Court,  whether  lawfully  it  had  or  had  not  jurisdiction  in  such 
cases.  This  practice  was  uniform,  and  excludes  the  proceeding 
alleged  to  have  occurred  in  Castillero's  case.  All  the  ether 
Records,  of  the  same  Court,  of  the  same  period,  and  on  the  same 
subject  matter,  repudiate  his  Recoed. 
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According  to  the  evidcEce  of  the  claimants,  the  paper  which  I 
shall  now  refer  to,  is  properly  to  be  taken  as  of  date  somewhere 
about  the  Ist  of  Apnl,  1846.  According  to  that  of  the  United 
States,  it  was  made  after  the  7th  day  of  July,  and  some  time  in 
the  autumn  of  1846.  The  claimants  offered  evidence  to  show- 
that  it  was  in  the  handwriting  of  Benito  Diaz.  (Dep.  I'emandez, 
Ans.  17,  page  602.)  (Dep.  A.  M.  Pico,  Ans.  5,  page  629.) 
Whereupon  the  United  States  called  Benito  Diaz,  who  testified 
that  he  did  really  write  the  paper,  and  at  first  would  fix  the  date 
of  his  doing  so,  as  of  some  day  in  the  year  1847,  but  after  much 
cross-examination  seemed  to  settle  down  upon  the  above  men- 
tioned time  of  the  autumn  of  1846.  Claimants  imposed  upon  the 
Uidted  States  the  duty  of  calling  this  witness,  by  their  proof  that 
the  paper  was  of  his  writing.  The  United  States  claim  no  more 
for  "  the  granite  of  his  character  "  than  your  Honors  will  allow 
to  that  of  Agustin  Olvera,  at  the  suggestion  of  Mr.  Benjamin. 
(Arg.,  page  15.)  It  is  of  no  consequence  for  my  present  purpose, 
which  accounL  we  follow  as  to  this  date.  The  paper  is  the 
Petition  with  which  the  la^t  elected  Eecoed  of  the  Mining 
Title  begins,  signed  Jose  Castro,  dated  on  its  face  June 
27th,  1846,  with  a  marginal  decree,  dated  the  same,  27th  June, 

1846,  and  signed  "Pacheco."  (See  it  above.)  Jose  Castro  tells 
the  claimants'  story  as  follows : 

Q.— I  draw  your  particular  attention  to  the  day  on  which  your  petition  was  ac- 
tually signed  by  you,  beoanM  Benito  Diaz,  a  witocBB  prodnced  by  tie  Government 
la  this  case,  has  sworn  flint  he  wrote  that  petition  somewhere  about  April  or  May, 

1847,  under  Ihe  dictation  of  Padre  Real,  and  that  at  that  time  your  name  was  not 
Hgned  to  it  With  this  Ptateraent  of  B«nito  Diaz  made  known  to  yon,  please  an- 
swer my  question  agtun  with  reference  to  the  day  on  which  you  actually  signed 
tbat  paper? 

A. — This  statement  of  Benito  Diaa  is  false.  I  hove  the  beet  reason  for  knowing 
that  1  signed  this  document  on  the  day  of  its  date ;  and  after  having  examined  it 
again,  I  repeat  that  I  did  so  sign  it.  I  remember  that  when  I  sent  Oastillero  to 
Mexico,  he  told  me  when  he  was  about  leaving,  that  this  requidte  was  wanting, 
and  gave  me  a  rough  draft  (JMrarfor)  of  this  petition,  and  told  me  to  atteud  to  it ; 
wid  when  I  got  back  to  Santa  Clara,  I  gave  it  to  Padre  Real,  and  told  him  to  have 
the  petition  drawn  from  it  by  one  of  the  officers  there.    It  was  so  drawn  and  I 
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sisned  it,  and  sent  it  to  tlie  Alcalde  of  San  Jose,  I  aftpvwiirda  left  Santa  Clara, 
and  on  raj  return  I  met  the  Alcalde,  and  he  fold  me  in  presence  of  Juan  B.  Alva- 
rado  and  Manuel  Cafltro,  that  my  petition  had  been  granted  as  prayed  for.    (Page 

aeis.) 

Q,  82,  b. — How  does  it  happen  tiat  when  you  remember  the  date  of  so  few  of 
the  multitude  of  oommunicattons  which  in  those  times  of  invadon  jou,  Uie  Com- 
manaing  General  on  the  frontier,  wrote  upon  public  affeirs,  you  can  yet  be  so 
precise  about  an  insignificant  petition  addressed  to  an  Alcalde  on  the  subject  of 
your  private  interests? 

A.— I  remember  that  prirate  matier  became  it  involved  personal  interests,  and 
I  had  been  requested  to  attend  to  it  by  my  partner  and  friend,  who  gave  me  the 
borrador. 

Q.  82,  c. — When  was  it  that  Caatillero  gave  you  Uiat  borrador  of  the  petition  to 
the  Alcalde,  astu^  for  three  more  pertenencias  in  addition  to  the  one  which  had 
been  already  granted? 

A. — He  gare  it  to  me  at  ray  house,  in  Monterey,  about  the  middle  of  April. 

Q.  83,  d,— Your  recollection  of  dates  is  not  good,  is  it  ? 

A.— It  is  not 

Q.  83,  e. — It  might  have  been  the  first  of  April,  instead  of  tiie  middle  of  April, 
that  Castillero  gave  you  that  borrador,  might  it  not  ? 

A. — It  was  a  day  or  two  before  he  left — when  he  was  preparing  for  his  depart- 
ure— about  the  middle  of  April.  There  are  many  persons  living  who  were  pre- 
sent at  the  table  when  he  gave  it  to  me. 

Q.  84.— Aikr  Caatillero  went  away,  where  were  yon  all  tie  time  until  the  13ih 

A.— I  was  at  and  around  Monterey  and  Santa  Clara,  which  was  headgTmrters. 

Q.  85. — During  the  three  months  which  had  elapsed  since  Castillero  gave  the 
borrador,  why  had  you  not  presented  this  petition  to  the  Alcalde?       •        •        • 

A.— Castillero,  when  he  left  me,  said  that  he  would  return  about  the  month  of 
July,  and  requested  me  to  attend  to  the  petition,  which  he  said  was  neoessary  for 
my  interest  and  the  interest  of  us  all,  if  he  should  not  return  as  intended ;  and  I 
did  not  attend  to  it  sooner,  beeanse  I  expected  he  would  return,  and  that  the  diffi- 
culty between  the  two  Republics  would  be  setfled.  But  findmg  that  he  did  not 
return,  that  I  had  to  encounter  the  emergency,  and  perhaps  I  might  be  killed,  m 
some  of  OUT  people  had  been  already,  I  gave  the  borrador  to  Padre  Keal,  to  have 
it  attended  to  as  I  have  said.    {Pages  2627-8.) 

Here  we  have  the  last  act,  according  to  claimants,  done  by 
Castillero  in  California,  for  now  it  appears  that  Castro's  petition 
was  not  his,  but  Castillero's  himself.  About  to  embark,  he 
writes  to  the  Alcalde  for  himself  and  partners,  and  through 
Castro  transmits  his  communication  in  the  shape  of  this  petition. 
What  does  he  say  ?  "  The  Company  claims  now,  *  *  *  three 
pertenencias."  The  Company,  therefore,  did  not  yet  have  these 
three  pertenencias,  that  by  Title  VI.,  Art.  I.,  of  the  Mining  Ordi- 
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nances,  wMeli  he  cites,  they  were  entitled  to  as  discoverers. 
Then  he  goes  on,  and  says,  that  he  wants  the  threo  pertenendas 
in  continuation  of  the  first— in  the  singular,  la  primera,  in 
Spanish.  So  at  that  time  he  saya  that  the  Company  had  one, 
and  but  one  pertenenda.  Or  even,  if  he  still  has  reference  to 
Title  YI.,  Art.  I.,  of  the  Ordinances,  the  words  "  in  continuation 
of  the  first"  may  mean  only  that  the  three  pertenencias  shall  al! 
be  "  continuous,"  as  distinguished  from  "  interrupted,"  that  being 
the  option  there  given.  And  in  this  case,  his  declaration  is  that 
as  yet  they  had  not  one.  But  the  Act  of  Possession  which  caps 
the  Kbcoed  of  their  Mining  Title,  and  is  the  foundation  on 
which  all  their  claim  now  rests,  was  then,  we  are  asked  to  believe, 
in  the  archives  of  this  same  Alcalde.  And  a  copy  of  it  was  at 
that  moment  in  Andres  Castillero's  pocket,  as  his  title  papers. 
It  declares  that  Andres  Oastillero  had  been  solemnly  put  in  pos- 
session, not  only  of  the  one,  and  the  three  pertenmdas,  but  of  nine 
hundred  pertenencias — three  hundred  varas  in  all  directions  ;  an 
immense  tract  of  nine  and  three-quarters  square  miles.  How 
could  he,  then,  be  making  this  last  request  for  three  pertenencias, 
before  leaving  the  country?  Nor,  does  it  help  the  matter  to 
adopt  Mr.  Benjamin's  version,  when  he  interpolates  the  idea  of  a 
gracia,  and  makes  the  Act  of  Possession  convey  two  things,  the 
said  gratification  in  all  its  immense  proportions,  and  in  the 
middle  of  it,  as  its  core,  a  discoverer's  mine  of  three  perhnencias. 
He  says  "  that  was  the  mine  ;"  that  the  Alcalde  gave  that,  and 
then  afterwards  gave  the  gracia.  He  says,  therefore,  that 
Andres  Oastillero,  on  the  30th  of  December,  1845,  bad  received 
and  from  that  day  possessed  the  three  pertenmcias,  which  discov- 
erers were  entitled  to  have.  But  Andres  Castillero,  about  to 
embark  for  Mexico  in  the  first  days  of  April  following,  says, 
that  he  never  had  received  aud  possessed  those  three  pertenencias, 
and  "that  he  claims  now"  to  have  them  gi'anted  to  him  and 
his  companions.  Wo  can  understand  Castillero's  language.  We 
cannot  admit  that  Mr.  Benjamin  knows  better  in  1860,  what  he 
had,  than  he  knew  himself  in  1846. 

If  the  petition  at  the  beginning  of  the  Eecoed  is  genuine, 
then  the  Act  of  Possession  at  the  end,  is  not  genuine.  The  two 
can  not  stand  together.     But  they  are  parts  of  one  whole,  go  to 
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make  up  one  liBCORD^ — in  evidence  indivisil^ile,  a  unit  of  proof. 
We  cannot  accept  this  Record  as  a  whole,  and  we  have  ao 
choice  left,  but  to  reject  it  altogether.  We  are  obliged  to  treat 
every  paper  in  it  as  false.  This  being  so,  this  petition,  the 
moans  of  detecting  forgery,  is  itself  forged,  and  may  as  well  be 
taken  to  have  been  forged  at  the  time,  and  in  the  manner  stated 
by  Benito  Diaz,  as  any  other.  It  belongs  to  the  period  of  the 
administration  of  Father  Real — its  ostensible  date  ia  June  27th, 
1846 — the  I'ather  possessed,  in  a  remarkable  degree,  the  con- 
fidence of  General  Castro. 

Q.  119.— When  you  retired  from  Santa  Clara  towards  the  eouthem  conntry 
aliout  tlie  8tli  or  9tli  of  July,  1846,  did  you  not  leare  wiai  Father  Real  your  signa- 
ture in  blank,  to  be  used  in  and  about  your  interest  in.  this  minet 

A. — I  left  him.  not  merely  one  but  three  statures  in  blank ;  KSk  one  I  told  him 
to  sansre  my  Hghig  m  this  mira,  md  viith  the  other  two  I  told  him  to  secure  all  ^property, 
taiUe,  rmehoi,  SfC.,  to  my  wife  in  her  aim  right.     (Castro's  Dep.,  p.  2632-3.) 

This  petition,  it  would  seem,  might  be  considered  one  of  the 
measures  to  secure  his  rights  in  this  mine.  The  only  objection  is 
that  it  is  dated  before  the  blanks  were  given.  But  Father  Real  did 
not  very  faithfully  perform  his  trust,  in  all  respects.  He  made 
improper  use  of  at  least  one  of  his  friend's  blanks.  At  the  same 
place,  above  cited,  the  General  says  : 

I/ume  seen  one  of  those  etgruilitres  sinee,  imd  coniietmied  it.  {Fathor  Real  had  made  a 
grant  of  the  Orchard  of  Santa  Clara  with  it.)  The  others  1  have  not  seen ;  if  I 
had  I  would  have  condemned  them  also. 


Upon  such  testimony  as  this,  we  would  hardly  be  i 
any  other  case,  to  believe  that  this  petition  was  genuine,  bona 
fide  made,  and  in  all  things  imported  record  verity.  It  is  further 
remarkable,  because,  whether  true  or  false,  it  is  equally  fatal  to 
the  allegations  of  the  claimant.  If  true,  it  is  the  declaration 
of  Andres  Castillero,  made  in  April ;  if  false,  of  Father  Real, 
made  some  time  after  the  7tb  day  of  July,  1846.  It  shows  that 
neither  of  them  had  any  knowledge  of  this  Mining  Title  now 
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In  the  auniTncr  of  1845,  Eugene  McNamara,  an  Irislinian  and 
Catholic  Priest,  was  in  the  City  of  Mexico  petitioning  the  Cen- 
tral Government  for  extensive  grants  oJ'  land  in  California.  He 
urged  his  application  on  the  ground,  that  in  this  way  only  could 
the  country  be  saved  from  "  cruel  invaders,"  and  its  Catholic 
Institutions  from  falling  a  prey  to  "  Methodist  Wolves."  He 
was  referred  to  the  Governor  of  California  with  a  recommenda- 
tion in  his  favor.  In  April,  1846,  he  passed  through  Tepic, 
and  Alexander  Forbes,  taking  advanta^re  of  the  opportunity, 
sent  by  him  a  letter  to  James  Alexander  Forbes,  then  British 
Vice-Consul  for  California,  requesting  information  in  regard 
to  the  quicksilver  mines,  of  the  discovery  of  which  he  had 
heard,  perhaps  by  the  letter  of  James  Alexander  Forbes  to 
Eustace  Barron,  Jan,  30th',  1846,  before  referred  to.  The  British 
sloop-of-war  Juno  brought  him  to  California.  He  reached  Mon- 
terey early  in  June,  and  proceeded  immediately  down  the  coast 
to  Santa  Barbara,  where  he  met  James  Alexander  Forbes.  He 
is  represented  to  have  joined  with  Forbes  in  pressing  the  native 
Californians,  who  were  holding  a  conTention  at  Santa  Barbara, 
to  put  the  country  under  British  protection.  He  asked  and 
obtained  from  Pio  Pico  a  grant  of  the  greater  part  of  the  San 
Joaquin  Valley.  Forbes  says  he  drafted  the  petition.  At  Santa 
Barbara  they  separated,  McNamara  going  to  Los  Angeles,  and 
Forbes  sailing  for  San  Francisco  on  the  Juno.  Whilst  Forbes 
is  at  sea,  the  American  flag  was  hoisted  at  Monterey.  On  his 
arrival  at  San  Francisco  he  is  immediately  summoned  to  Monte- 
rey, to  meet  Admiral  Seymour,  who  had  arrived  there  a  few  days 
before  on  the  CoUingwood.  McNamara  meanwhile  was  coming 
up  by  land,  and  on  the  road  probably  met  General  Castro,  who 
was  retreating  to  the  south.  He  soon  rejoined  Forbes  at  Mon- 
terey, or  perhaps  was  there  already  when  Forbes  arrived.  At 
Monterey  he  is  said  to  have  been  consulting  with  the  British 
Admiral  how  to  cover  his  grant  of  the  San  Joaquin  Valley  with 
British  protection.  About  the  22d  of  July,  he  sailed  from  Mon- 
terey for  the  Sandwich  Islands  in  the  CoUingwood,     (See  Doc. 
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75,  Senate  Beports  1847-8,  testimony  of  J.  C.  Fremont  and 
others  ;  also  Transcript  in  this  ease,  p.  433  et  seg.,  dep.  J.  A.  F.) 
He  carried  with  him  from  California  a  power  of  attorney  from 
General  Castrn,  acting  for  himself  and  partners,  to  negotiate  a 
contract  for  working  the  mine  with  an  English  company,  and 
none  other.  It  is  the  paper  which  next  demands  our  considera- 
tion. 


In  the  port  of  Monterey,  on  the  12tli  day  of  the  monUj  of  June,  1846, 1,  Jose 
Castro,  in  the  presence  of  the  witnesses  who  are  named  at  the  end,  by  TJrtue  of 
the  right  which  has  been  giTen  to  me,  by  my  asBociat«s,  to  maie  whatever  con- 
tract that  may  be  oSfered  in  relation  to  the  three  pertenencias  that,  by  just  titles, 
and  as  discoverers,  we  hold  in  the  quioksiiTer  mine  situated  in  the  jurisdictional 
llmita  of  Santa  Clara ;  and  favored  by  the  Mining  Ordinances  and  the  laws  con- 
cerning the  same,  especially  the  sovereipt  decree  of  the  7th  October,  1B23,  for 
the  profit  and  ntilityofthe  labor  in  this  class  of  mines;  and  that  which  they  now 
possess,  being  the  first,  only  and  principal  one  which,  by  the  law,  has  been  dis- 
covered in  the  Mezican  Nation ;  and  that  the  Supreme  Government  not  being 
able  to  give  them  the  assistance  which  they  require,  by  reason  of  its  beii^  at  an 
immense  distance  and  beyond  the  sea;  without  hope  that  this  country  within 
itself  will  improve,  having  no  funds  at  ite  disposal,  and  at  the  same  time  being 
without  any  professor  of  mineralogy,  nor  having  the  necessary  means  ta  carry  on 
the  continual  labor  which  is  required  for  the  advancement  of  this  branch  of  in- 
dustry, which  is  unknown  in  the  Department ;  have  agreed  and  do  agree  to  give 
special,  ample  and  sufficient  power,  as  required  by  law,  to  the  Presbyter  Don 
Eugenic  McNamara,  in  order  that,  representing  my  person  and  that  of  my  asso- 
ciates, he  may  contKUit  with  an  English  company,  to  the  eielusion  of  every  other 
nation,  in  order  that  it  may  taie  charge  of  the  labor  of  the  tiiree  pertenencias  of 
the  said  mine  for  a  term  of  nine  years,  for  the  purpose  of  fomishing  supplies  and 
making  the  necessary  expenditures  and  maintaining  the  same  in  good  condition, 
and  in^ccordance  with  the  said  Mining  Ordinances ;  the  products  of  the  three 
pertenencias  of  the  mine  being  one-half  for  the  owners,  and  the  otiier  half  for  the 
English  company,  and  if  this  cannot  be  agreed  upon  then  there  will  be  offered  to 
the  English  company  the  two-thirds  part  and  the  owners  will  receive  the  oth«r 
one-third  part,  it  being  understood  that  the  part  which  may  belong  to  the  owners 
will  be  free  from  charges ;  and  if  they  should  not  even  ^ree  to  this,  other  stipu- 
lations will  be  made,  with  the  consent  of  Don  Andres  Castillero,  in  order  to  facili- 
tate the  completion  of  a  contract ;  and  after  the  said  term  of  nine  years  shall 
have  been  completed,  there  shaJl  be  an  extension  of  another  seven  years  in  the 
same  terms  agreed  upon  in  the  first  contract.  The  matter  to  remain  after  the 
completion  of  all  this  time  at  the  absolut*  disposition  of  the  owners  of  the  mine, 
as  also  all  the  materials,  houses,  and  other  appurtenances  belonging  to  tiie  same, 
such  as  machinery  and  other  useful  articles  beloi^ing  to  the  business.  The 
English  company  by  no  means  to  have  any  right  to  claim  any  other  class  of  ex- 
penses than  such  lis  are  for  the  proper  benefit  and  utility  of  the  mine. 
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And  for  the  ratiSeation  and  fulfillment  of  whatever  may  be  executed  under 
this  power,  the  maker  of  this  obligates  himself  Jn  due  form  of  law,  to  which  end 
he  snbmits  himself  to  the  justices  who  maj  have  jurisdiction  in  the  matter. 

In  witness  whereof,  I  sign  it  with  the  four  wiineeBcs,  who  are  David  Spence, 
Dob  Juan  Malarin,  Don  Manuel  Diaa,  and  Don  Antonio  Maria  Osio,  on.  the  day, 
month  and  year  already  mentioned. 

JOSE  CASTRO. 

DiTTD  Spence,  Antonio  Mi.  Osio, 

Manuel  Diiz,  (Page  2639.)  Juan  Maiahin. 

Here  the  date  on  the  paper  is  not  a  little  questionable  again. 
It  is  about  the  time  that  McNamara  went  down  on  the  Juno  to 
meet  James  Alexander  Forbes  at  Santa  Barbara.  He  had  not 
yet  bad  tbe  opportunity  to  deliver  the  letter  from  Alex.  Forbes, 
which  would  be  the  natural  introduction  of  the  subject  of  quick- 
silver. He  bad  made  but  little  stay,  if  any,  in  Monterey.  Pub- 
lic and  private  business  of  vast  importance  was  then  pressing 
upon  him  :  he  hastened  to  concert  with  the  representatives  of  his 
Government  how  to  secure  the  country  to  his  sovereign,  and  the 
San  Joaquin  Valley  to  himself.  General  Castro  admits  that 
McNamara  was  not  at  Monterey  when  he  executed  this  instru- 
ment. 

Q.  89.— What  were  you  doing  in  Monterey  on  the  12th  June! 

A. — I  frequently  visited  my  family,  in  those  days,  there.  My  home  was  tiere. 
That  being  the  capital,  alao,  I  used  to  go  there  to  meet  the  authorities — give  them 
instructions— being  conBtantly  apprehensive  of  danger  to  the  country.  We  were 
at  war,  hut  dedrous  of  making  peace. 

Q,  90. — Where  was  the  power  of  attorney  to  Father  McNamara,  of  which  you 


have  testified,  which 
by  you,;  in  what  house  J 


n  this  case  as  Exhibit,  Castro,  No.  I.,  W.  H.  C,  i 


—In  my  house,  in  Monterey. 

Q.  91. — What  is  tbe  reason  that  you  gave  this  powe 
i»  or  Padre  Real  might  give  it  to  Padre  McNamara  ? 

A. — What  I  stated  was,  that  I  gave  it  to  Osio,  for  hi 
and  for  him  io  give  it  to  Father  McNamara.  I  did  * 
myself  considered  him  an  inSnenlial  person ;  I  could  not 
because  I  did  not  know  where  he  was — whether  in  the  North  or  the  South. 

Q.  92. — How  many  copies  were  made  and  signed  by  you  of  this  power  to  Padr* 
McNamara  7 

A,— Only  one. 

Q.  93.— When  you  signed,  was  the  power  of  attorney  already  written  out,  oi 
did  you  sign  m  blank,  and  leave  Osio  or  some  one  else  to  write  out  the  power  ol 
attorney  over  yonr  signature  1 

A.— It  was  written  before  I  signed. 
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Q.  94 — After  you  signed  it,  iltd  tlie  witnessea  then  sign,  or  were  their  niimea 
already  signed,  leaving  blanlc  for  you  to  fill  up  when  the  paper  was  handed  to 
yon  ^I  mean,  did  tUey  attest  your  signature  before  jou  had  affixed  it  to  Hiepaperf 

A.— They  signed  it  after  I  did.  After  I  had  signed,  and  Osio  iwA  signed  as  a 
witness,  I  told  Mm  to  lake  it,  have  it  properly  attested,  aad  deliver  it  to  Father 
ReaL 

Q.  95. — Did  not  the  other  witnesses  see  you  sign  it  ? 

A.— Osio  was  the  only  one  that  saw  me  sign  it. 

Q.  96.~Why  did  you  not  call  in  all  the  witnesses  to  see  you  sign  it? 

A. — It  was  not  necessary.  In  those  days  things  were  done  in  good  faith  ;  oon- 
tracta  were  not  made  with  scrupulous  or  rigorous  oars.  It  was  usual  among  tbe 
inhabitants  to  do  just  as  1  did — to  sign  documents  in  presence  of  one  or  more  of 
the  witnesses,  and  flien  give  it  to  one  of  the  witnesses  who  had  signed,  Ifl  go  and 
get  the  signatures  of  the  other  witnesses  named  in  the  contract,  and  to  remit  it  to 
its  destination. 

Q.  97.— How  did  you  Imow  that  Oslo  would  he  able  to  And,  or  would  select  Just 
those  particular  persons  who  afterwards  signed  as  witnesses  ? 

A, — Because  those  persons  were  named  as  witnesses  in  tifie  instrument,  and 

Q,  98. — Is  it  possible  that  those  persons  would  have  signed  as  witnesses  without 
haying  seen  you  sign,  or  having  had  your  acknowledgment  that  the  signature  was 

A.— Yes ;  because  they  linew  my  signature  very  well,  and  because  they  knew 
Osio,  who  was  a  person  of  character. 

Q.  99. — But  they  might  know  your  signature,  without  knowing  whether  you  had 
affixed  it  to  this  power  of  attorney  or  not,  or  whether  you  had  not  given  it  to  Osio 
in  blank,  for  some  other  purpose  ? 

A. — Our  contracts  and  intercourse  were  goromed  by  good  faith  in  those  times, 

Q.  100.— When  this  power  of  attorney  says,  then, "  I,  Jose  Castro,  in  the  presence 
of  the  witnesses,  who  will  be  named  at  the  end,"  have  given  this  power  of  attor- 
ney, etc.,  it  was  untrue  ;  only  one  of  the  four,  Antonio  Maria  Osio,  being  really 
present  ? 

A. — That  is  true,  there  was  but  one  present  when  I  signed  it ;  but  it  was  com- 
mon to  execute  documents  in  that  way  in  those  limes.     (Pages  a6a9-3£l.) 

The  manner  of  this  attestation  does  anything  but  recommend 
this  paper.  It  recites  one  falsehood  ;  for  there  was  but  one 
present  of  the  four  witnesses  it  says  were  present  and  saw  it 
signed.  It  might  as  well  take  the  same  liberty  with  day  and 
month.  Further,  it  says  that  the  mine  comprised  three  pertenen- 
cias,  held  by  just  title,  and  this  on  the  12th  day  of  June,  when, 
according  to  the  petition  of  the  same  Jose  Castro  in  the  Mining 
I^ecord,  the  mine  comprised  on  the  27th  day  of  June  but  one 
pertenencia,  or  even,  and  that  without  straining  the  construc- 
tion of  the  language  of  that  petition,  as  yet  no  pertenenda  at  all. 
14 
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On  the  21th.  of  June  Castro  saya  he  had  still  in  his  possession 
the  horradffr  of  this  petition  as  Oastillero  gave  it  to  him  in  April. 
He  had  not  thonght  it  necessary  yet  to  make  it  known  to  bis 
friend,  Father  Real.  How  should  he  think  to  describe  the  mine 
as  embracing  the  three  pertenmdas  which  he  liad  not  yet  asked 
for?  We  escape  from  contradictions  here  only  by  supposing 
that  the  two  papers  belong  to  the  same  general  epoch,  are  parts 
of  the  same  system  of  operations,  and  were  made  the  one  with  an 
eye  to  the  otlier,  whichever  as  matter  of  fact  may  have  been 
made  first.  Take  the  words,  "  in  continuation  of  the  first,"  in 
the  petition,  to  mean  merely  "  continuous,"  opposed  to  "  inter- 
rupted," as  in  the  Ordinances,  and  the  number  of  pertanendas 
i  for  in  the  petition  will  correspond  exactly  with  the  num- 
r  said  to  be  held  in  the  Power  of  Attorney.  And  this  latter 
paper,  too,  we  trace  to  the  not  scrupulous  hands  of  Fatlier  Real. 
Both  belong  to  the  period  of  his  administration.  With  Castro's 
bla,nk  signatures  in  his  hand,  he  had  it  in  his  power  to  date  them 
as  he  pleased.  Castro  sent  him  the  petition  to  present  to  the 
Alcalde.  He  sent  him  the  Power  of  Attorney,  to  give  to  Father 
McNamara.  To  do  this  he  must  hare  gone  to  Monterey.  Then 
were  met  together  McNamara,  James  Alex.  Forbes,  and  Father 
Real.  They  had  convenient  three  blank  signatures  of  Jose 
Castro  :  if  so  minded,  they  could  fill  up  one  with  this  Power  of 
Attorney.  This  was  the  time  to  give  McNamara  authority  to 
hunt  up  an  English  company ;  he  was  just  leaving  the  country  ; 
all  hopes  were  turned  on  England  then.  McNamara  was  at  that 
moment  appealing  to  her  Admiral  for  help  in  the  matter  of  his 
grant.  (See  Sen.  Rep.,  1847-9,  Doc.  75,  p.  43.)  If  it  was  imagined 
to  be  bettor  to  date  this  authority  before  the  United  States  had 
come  upon  the  scene  of  action,  there  wfw  no  harm  in  that.  It 
was  the  time  of  war  ;  it  would  be  only  an  innocent  ruse.  Mr. 
Benjamin  tells  us : 

But  the  land  cannot  be  moved.  Then  every  poaable  stratagem  is  employed, 
and  legilimalelj  employed,  to  hide  it  [rom  Ihe  power  and  use  of  the  common 
enemy  of  the  country. 

And  then,  very  prettily,  that — 

The  little  fish  in  the  eea,  when  pursued  by  a  superior  foe,  mil  eject  an  inlij 
Suid  and  conceal  ilc  flight  'neath  the  murky  cloud.    Every  living  creature  is  born 
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with  this  mstlnct.  Go  out  into  the  field,  and  observe  thi;  little  bird  hopping  away 
from  the  wayfarer,  simulating  a  wounded  wing  until  it  has  turned  Sim  from  the 
place  where  its  treaaurea  lie  concealed,  and  then  when  ita  pretty  stratagem  has 
snoceedea,  it  will  rise  buoyant  in  the  dr,  *ud  carol  forth  its  thanka  to  God  who 
gave  it  the  inatiact  by  wWch  it  preaerved  IW  ofiSpring.     (Arg.,  page  64.) 

I  entirely  agree  with  him.  His  fancy  and  his  sentiments  are 
alilte  admirable.  Literally,  indeed,  forgery  is  bnt  another  way 
of  ejecting  the  inky  fluid.  I  note  the  beginning  of  the  process, 
here  at  Monterey,  by  McNamara,  Forbes  and  Real,  to  hide  this 
land  and  the  minerals  in  it  irom  the  common  enemy— the  Uni- 
ted States.  McNamara  sailed  for  the  Sandwich  Islands  about 
the  22d  of  July,  in  the  Collingwood.  On  his  part  he  was  zealous 
enough.  Writing  to  James  Alexander  Forbes,  from  Honolulu, 
Sept.  27th,  1846,  he  says: 

Here  I  am  still,  very  muuli  annoyed,  as  you  may  easily  conceive,  at  hcing  de- 
tained in  this  half-savage  place,  haviug  nothing  to  do,  and  my  anxiety  to  reach 
Mexico  amounting  almost  to  madness.  •  *  •  * 

I  fully  expect  to  leave  thia  before  a  weeli,  and  soon  ta  en)"oy  a  imgpolavef  wiik  ma- 
muml  friaid,  Mr.  F\>rbei.  I  am  most  acsious  to  see  about  forming  a  Company  to 
work  the  mines  of  Santa  Clara.  In  the  event  of  my  succeeding,  (of  which  I  have 
very  little  doubt,)  would  you  consent  to  take  charge  of  the  whole  concern?  Pray 
let  me  know  in  your  next  letl«r.  I  am  also  very  desirous  of  doing  something 
about  that  grant  of  Und.  I  will  give  tbe  Yankees  as  much  Mmoyance  as  I  possibly 
can  in  the  matter. 

The  immediate  reference,  when  he  speaks  of  giving  the  Yan- 
kees trouble,  is  to  the  grant  of  land  in  the  San  Joaquin  Valley. 
The  spirit  of  that  remark  includes  equally  the  other  business  of 
the  mine  of  Santa  Clara.  James  Alex.  Forbes  had  anticipated 
the  buggestioD  that  he  should  take  charge  of  that  concern. 
Father  Keal  had  already  delivered  it  into  his  keeping,  as  we 
learn  from  Chard.  The  mine  was  secured  as  far  as  it  was  then 
possible  to  secure  it  in  California.  If  not  under  the  British  flag, 
it  was  in  the  hands  of  the  British  Vice-Consul.  The  summer  and 
autumn  of  1846,  constitute  a  distinct  period  in  the  history  of  this 
case.  The  Petition  of  Jose  Castro,  the  Power  of  Attorney  of 
Jose  Castro,  the  turning  the  mine  over  to  Jas.  Alex.  Forbes, 
mark  this  period.  We  have  the  joint  inspiration  and  co-opera- 
ting labors  of  McNamara,  Eeal,  and  Forbes.  Jose  Castro,  whose 
£ame  they  so  freely  used,  is  absent.    I  dweU  upon  this  period, 
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e  it  is  the  beginniDg  of  the  fabrication  of  papers  in  this 
case.  It  is  necessary  to  have  a  clear  view  of  the  actors  in  it,  and 
what  they  did,  fally  to  understand  the  further  development  of 
the  fraud  which  was  then  begun,  and  which  it  is  my  task  to  ex- 
pose. 

For  my  immediate  purpose  the  Power  of  Attorney  may  be 
taken  to  have  really  been  executed  on  the  12th  day  of  June, 
1846.  I  place  it  in  justapoaition  with  the  Act  of  Possession  in 
this  Mining  Record.  Whether  made  when  it  purports,  or  at 
Monterey,  when  the  British  Vice-Consui  and  the  two  Priesta 
were  in  consultation  together,  it  equally  contradicts  the  Act  of 
Posaes'^ion,  and  emphatically  declares  that  the  parties  in  interest 
and  on  the  spot  a',  yet  knew  nothing  of  the  monstrous  conces- 
sion of  nine  hundred  pertenencias — nine  and  three-quarters  square 
miles  of  Iind 

As  belonging  to  the  same  era  I  may  here  mention,  that  when 
Fernandez  and  Pacheco  were  examined,  (pp.  600  and  664,)  a  copy 
of  this  Reooed,  (pages  62-^-3-4,)  dated  August  13th,  1846,  and 
attested  by  Pedro  Chabolla,  was  produced.  The  witnesses 
swore,  of  course,  to  the  handwriting  of  the  body  of  the  instru- 
ment and  the  painted  signature  of  Chabolla  at  the  end.  The 
time  at  which  this  copy  is  said  to  have  been  obtained,  is  in  the 
midst  of  the  confusion  incidental  to  the  recent  conquest  of  the 
country.  No  explanation  has  ever  been  offered  as  to  the  person 
to  whom  this  copy  was  given  at  that  time,  or  for  what  purpose 
it  was  wanted.  And  Chabolla  himself  has  been  since  put  upon 
the  stand,  but  no  question  asked  him  on  the  subject  of  this 
paper. 

15. 

After  McNamara  sailed,  some  letters  passed  between  Alexander 
Forbes  and  Jas.  Alex.  Forbes  on  the  subject  of  this  mine  ;  two 
of  these,  A.  F.  to  J.  A.  F.,  Sept.  2d,  1846,  and  J.  A.  F.  to  A.  F., 
Sept.  22d,  1846,  we  have  ;  (page  382  and  p.  540.)  Another,  J.  ' 
A.  F.  to  A.  F.,  Oct.  29th,  1846,  which  would  probably  be  much 
more  valuable,  is  unfortunately  wanting.  (See  reference  to 
letter,  7th  January,  1847,  page  383.)    This  correspondence  waa 
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sufficient  to  iiiduee  Alexander  Forbes  to  open  communications 
with  Andres  Castillero.  He  wanted  two  things  from  Oastillero, 
a  contract  for  working  the  mine,  and  some  shares  in  tlie  mine. 
For  both  of  these  purposes  it  behooved  him  to  know  what  title 
Andres  Castillero  had.  Andres  Castillero  answered  by  sending 
him  a  copy  of  the  old  Writing  of  Partnership  of  November  2d, 
1845,  with  his  own  signature  upon  it,  affixed  at  the  City  of 
Mexico  on  the  5th  day  of  December,  1846.  This  we  know  be- 
cause we  find  it  inserted  in  four  deeds  from  Jose  Castro  to 
Alexander  Forbes,  executed  in  the  City  of  Tepic  on  the  1st  of 
March,  12th  Apul  Ibth  Apiil,  and  10th  May,  1847  ;  (pages  151 
to  164,)  of  which  copies  ^eie  recorded  in  Santa  Clara  county  in 
April,  1854,  more  than  thiee  years  before  the  question  of  forgery 
was  raised  in  this  case,  and  we  are  confirmed  by  the  testimony 
which  the  claimants  have  latterly  introduced  to  clear  themselves 
of  the  charge  ol  forgery.  Negrete  says  that  that  was  the  title 
which  Andres  Castillero  handed  to  him,  and  he  transmitted  to 
Alexander  Forbes  at  Tepic.  (Negrete,  No.  4,  page  2485.)  But ' 
before  Alexander  Forbes  received  from  Andres  Castillero  even 
thus  much  of  evidence  of  a  title.  Father  McNamara  arrived  at 
Tepic  with  Castro's  Power  of  Attorney.  With  this,  and  nothing 
else  before  them,  they  entered  into  a  contract  by  which  Alex- 
ander Forbes,  a  British  subject  and  Consul,  for  himself  and 
associates,  undertook  to  work  the  mine  for  sixteen  years.  In 
the  first  article  of  the  agreement  they  say,  that  the  mine  consists 
of  three  pertenmdas,  (page  552,  trans.,  page  2501,)  taking  that 
description  torn  the  Power  of  Attorney.  The  date  of  this  con- 
tract is  the  28th  November,  1846.  The  title  for  which  Alex- 
ander Forbes  was  contracting  is  the  title  of  the  Company  whom 
McNamara  represented.  The  contract  finished,  in  due  time 
Alexander  Forbes  receives  Castillero's  response  to  the  question, 
what  title  he  had.  It  is  still  the  title  of  the  Company,  He  sends, 
a^  aforesaid,  the  copy  of  the  Writing  of  Partnership,  November 
2d,  1845.  Neither  has  McNamar*  nor  Castillero  himself  inti- 
mated that  the  original  title  to  the  mine  was  in  Oastillero  alone, 
and  that  the  others  held  under  him.  Castillero  was  asked  for 
his  own  title,  and  it  is  impossible  that  he  could  have  tendered 
his  own  conveyance  to  other  persons,  as  that  title.     Yet  he  was 
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guilty  of  that  absiirdity,  if  at  the  time  he  sent  Alexander  Forbes 
the  Writing  of  Partnersliip  ;  that  instrument  was  only  the  evi- 
dence, as  claimants  pretend,  of  the  interest  which  he  had  allowed 
others  to  take  in  his  enterprise  ;  and  if  he  had  all  the  while  in 
his  pocket  the  evidence  how  he  himself  had  acquired  and  held  the 
property  in  which  he  permitted  them  to  share.  The  case  stands 
thus:  Andres  Castillero  being  then  in  the  City  of  Mexico,  is 
asked  for  his  title  to  this  mine.  He  answers  that  he  has  a  title 
which  he  obtained  in  California.  He  is  asked  to  produce  that  - 
title.  He  produces  the  "Writing  of  Partnership,  which  claimants 
say  is  no  title,  which  is  dated  before  they  took  the  fir>t  step 
towards  the  acquisition  of  the  title  they  now  display  in  their 
Mining  Record. 

Knowing  that  he  had  received  this  title  in  California,  and 
that  it  was  there  recorded,  having  the  duplicate  in  his  own 
possession  as  his  title  paper  under  the  Ordinances,  how  was  it 
that  he  exhibited  only  the  "Writing  of  Partnership  ? 

Alexander  Eorbed'  contract  with  Pather  McNamara  declares 
on  its  face,  that  the  consent  of  Andres  Castillero  is  unnecessary, 
the  arrangement  being  within  the  terms  of  the  authority  under 
which  the  Father  acted.  Still  Alexander  I'orbes  thought  that 
it  would  be  as  well  to  have  the  contract  ratified  by  Andres 
Castillero,  and  for  that  purpose  sends  it  to  Mexico.  To  the 
same  place  followed  Father  McNamara  immediately  ;  he  arrived 
on  the  12th  of  December,  1846.  On  the  15th  he  met  the  agent 
of  Alexander  Forbes,  and.  they  two  "talked  particularly  about 
the  business  of  the  mine  in  California,  and  what  should  be  done 
as  regards  Senor  Castillero."  (Page  2488,  Negrete,  No.  7.)  On 
the  16th  they  met  Andres  Castillero  by  appointment.  What 
was  done  is  thus  related  in  the  claimants'  evidence  ; 

Mekico,  December  IS,  1846. 
SbSob  Don  Albxakdeb  Forbes  : 

My  Esteemed  Frieni:  At  last,  to-day,  a  little  after  11  o'clock,  tlie  Presbyter 
Don  Eugenio  McNamara,  Don  Andrea  Castillero,  myself,  aJid  Sefior  Don  Joae  An- 
tonio Eomero,  met  together  to  arrange  the  final  result  of  the  bn^ness  of  the  mine, 
and  as  we  had  to  deal  with  matters  of  law,  I  considered  it  proper  that  Seiior  Ro- 
miero  should  attend ;  and  certainly,  JQ  this  I  was  not  mistalten,  as  he  was  of  great 
service  to  me  in  the  conference,  and  in  the  illiistration  of  soma  points ;  and  be- 
sides, he  sustained  and  elucidated  my  ideas  with  the  skill,  wisdom  and  experience 
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wMcIi  he  has  acquired  fr  im  his  practice  in  the  management  of  nfiiiirfl,  so  that  had 
he  not  been  ao  well  informed  on  tlie  subject  relating  to  whicb  we  had  already  held 
varions  meeting?  and  fixed  Hie  starting  points  and  noted  the  flanks  on  whioh  we 
might  be  approached  probably  tbe  desired  results  would  not  have  been  obtained. 

Sefior  Cftstillero  th™  conforms  U>  tbu  coatraot  executed  in  Tepio,  by  his  aaso- 
BOeiateB,  and  takes  part  m  it  also  for  bib  twelve  shares  in  the  mine,  and  after 
various  debates  be  decidel  to  seE  you  four  shares.  Having  agreed  npon  Ibis,  I 
requested  blm  to  lede  to  me  another  share  for  two  friends,  (who  are  your  friends 
also,)  and  be  accedtd,  stating  that  my  mediation  and  tbe  rega,rd  lie  professed  for 
me,  were  sufficient  motives  for  him  to  accede  to  my  request.  Thus  it  is  that  I  have 
contraoted  for  the  five  shares,  at  $800  each,  making  in  all  $4,000 — whicb  I  shall 
pay  over  as  soon  as  the  contract  is  made  out.  It  being  understood  that  although 
the  $800  of  the  share  for  tbe  two  fi^iands  shall  he  paid  by  them,  this  shall  be 
iuciaded  in  tbe  avio,  agreeably  to  the  contract  which  you  made  in  Tepio. 

Besides  this  instrument,  there  will  be  another  for  tbe  Avio,  for  the  part  belong- 
ing to  Seflor  Castillero.  Sefior  Romero  has  taken  a  note  of  all  the  pointE,  so  as  f» 
order  the  instruments  to  be  drawn  np  in  such  a  manner  that  yon  shall  have  no  dis- 
putes afterwards.  Senor  Castillero  engages  that  his  associates  will  consent  to  the 
sale  of  these  shares ;  and  if  they  do  not,  he  will  pay  you  their  cost  out  of  the 
pcoeeeds  of  the  twelve  shares  belonging  to  him.        •  *  •  « 

(Segrete,  No.  8,  pages  2490-1.) 

All  this  is  done  without  one  word  of  any  other  Mining  Title, 
than  the  old  Writing  of  Partnership,  This  is  really  the  foun- 
dation of  the  New  Alinaden  Company,  and  all  their  rights. 
Alexander  Forbes  buys  one-aixth,  and  takei  a  leise  of  the  whole 
of  tbe  mine.  The  Writing  of  Partnership  ind  the  Ciatro  Power 
of  Attorney,  are  the  only  papers  relating  to  the  mmp,  which  the 
parties  had  before  them — the  only  evidence  of  a  Mining  Title, 
on  which  they  contracted.  It  is  the  title  not  of  Cistiilero,  but 
of  all  l-he  partners  ;  not  of  any  individual,  but  a  Company.  On 
the  seventeenth  day  of  December,  1846,  Castillero,  himself, 
declared  that,  which  a  few  months  later,  Jose  Castro  declared, 
viz. :  that  he  still  held  this  mine,  as  he  held  it  on  the  second  day 
of  December,  1845— when  Chard  went  up  to  take  charge  for  the 
Company,  when  the  claimants,  as  they  admit,  had  no  title,  when 
their  Rbcokd  was  not  yet  begun.  True,  according  to  the 
claimants,  Castillero,  on  the  sixteenth  of  December,  had  "  in  his 
possession  the  title  paper  of  the  Government,  by  which  is 
granted  to  him,  in  the  Mining  District,  (mineral)  two  leagues  of 
land  in  circumference,"  which  he  then  threw  in  gratuitously, 
for   the   term   of   the  lease,   (page    2491.)      But  it    was   not 
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pretended,  nor  imagined  then,  nor  until  nearly  fonr  years  after- 
wards discovered,  that  this  paper  had  anything  to  do  with  the 
Mining  Title,  then  being  bought,  and  sold,  and  leased.  This 
paper  I  shall  further  consider  in  its  proper  place.  That  I  am 
right  in  saying  that  it  has  no  bearing  on  the  representations  of 
Andres  Castillero,  or  the  understanding  of  Alexander  Porbes, 
as  to  what  constituted  the  title,  on  which,  as  a  foundation,  they 
then  commenced  to  rear  the  superstructure  of  the  New  Almaden 
Company,   I  will    make    clear    by  the  words   of    their   own 


Q  182,— Barraa  are  BhEires  in  ft  tolne.  The  title  to  a  mine  must  oome  from  the 
Government.  In  this  ease,  claimant  contends  that  the  Alcalde  of  San  Jose  was  tiie 
proper  officer  of  the  GoTcmment  to  grant  a  title.  What  I  aek  yon  now  is,  to  give 
any  reason  that  yon  can  why  AMrM  Castillero,  a  man  of  ordinaiy  Intemgeoce, 
about  to  sell  five  bairas,  and  having  in  Ms  posaosaion  a  title  to  the  aame,  derived 
from  the  aaid  Alcalde  and  approved  by  the  Supreme  Government,  ehonld,  when 
the  purchaaer  asked  him  to  produce  his  title,  aay  nothing  about  this  one,  but  show 
only  a  Writing  of  Partnership  with  private  individuala  1 

A.— I  don't  know  what  his  reason  was  for  that. 

Q  183.— Thia  purchase  you  made  with  the  asaatance  of  a  lawyer  whom  yon  rep- 
resent tohavc  been  a  capable  man  in  his  profession  :  Did  he  aay  nothing  to  yon 
ftbout  the  propriety  of  requiring  ftom  Andres  Castillero  the  exhibition  of  a  suffi- 
cient atle  derived  from  the  Government ! 

A.— 1  don't  remember  that  he  stud  anything  to  me  ahout  that 

Q.  134.— This  lawyer  aUo,  of  course,  read  Uie  Castillo  Lanzas  dispatch  :  Did  he 
not  inform  you  that  it  referred  to  certain  other  prooeedinga  and  dooumente,  with 
which  it  was  proper  for  yon  to  be  aeciuainfed,  in  order  that  you  might  fully  nn- 
derstftud  what  you  were  about  ? 

A,— No,  sir.  ShraMnsdUasayrimt^timikagves  to  Andres  (hdiU^ii,  md  I  bd^eoe 
it  wa^ihid  and  nothing  more. 

Q.  18S.— I  understand  you  distinctly  to  say  that  neither  you  nor  your  lawyer 
discovered  that  behind  this  dispatch  there  lay  all  Iheae  proceedings  between 
Andres  Caatillero,  the  Junta  de  Fomento,  and  the  Supreme  Government,  although 
you  had  the  paper  in  your  hands,  upon  the  face  of  which  there  was  a  reference  to 
those  things?  . 

A  —He  saw  that  the  document  referred  to  some  business  between  Castillero  and 
the  Junta  de  Fomento,  M  thMdidnol  <m=m.  <«,  and  therefore  we  did  not  inquire 
into  it  ■  nw  was  a  neemsaryfor  m  iopay  any  Meidmn  to  thai,  <^>t-wm  tdtogetUr  fordgn 
to  mt  b«Mnes3.  (Negrete's  dep..  page  2433 ;  see,  also,  q.  160  d  m-  and^osmn,  on 
the  subject  of  this  paper.) 

Not  a  word  is  there  at  this  time,  under  these  circumstances, 
and  between  these  parties,  of  this  Recoed,  which  the  claimants 
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now  allege  and  must  prove.  We  close  the  year  1846,  as  we  be- 
gun on  the  2d  November,  1845,  as  in  California  so  in  Mexico, 
with  Andres  Castillero  and  the  Writing  of  Partnership— no- 
thing more.  The  discoverer  of  the  mine,  and  the  founder  of  the 
Company,  both  ignore  this  Record.  By  their  words  and  by 
their  silence,  by  their  actions  and  what  they  omitted  to  do, 
they  stamp  it  as  spurions  and  false.  Evidence  cannot  be  more 
conclusive. 

Here  too  we  may  note,  without  undue  digression,  that  the 
document  for  two  leagues  of  land,  irrelevant  and  foreign,  as  all 
parties  theu  treated  it,  to  the  question  of  the  title  of  the  mine, 
■was  not  mentioned  during  the  eleven  days  that  the  negotiations 
for  the  sale  and  lease  were  pending,  nor  until  after  McNamara 
arrived  in  the  City  of  Mexico. 


16. 

Whilst  Alexander  Forbes  and  Andres  Castillero,  buying, 
selling  and  leasing,  were  trading  in  this  mine,  down  in  Mexico, 
and  laying  the  foundation  of  the  New  Almaden  Company,  oa 
the  basis  of  the  old  Writing  of  Partnership  of  November  2d, 
1845,  that  arrangement  had  come  to  an  end  in  California.  The 
possession  which  Castillero  and  his  partners  had  then  taken  of 
the  cave,  confessedly  without  title,  was  a  mere  occupancy,  its 
extent  the  spot  on  which  they  stood,  its  duration  so  long  as  they 
stood  there.  When  the  year  1847  opens,  we  find  that  all  their 
operations  and  their  occupation  of  the  spot,  had  entirely  ceased. 
We  have  seen  how  Chard  left  the  place  in  October,  1846  :  "  I 
was  there  a  few  days  after  the  majority  of  the  people  left  ;  they 
left  before  I  did.  We  had  nothing  to  eat;  we  went  to  Santa 
Clara  ;  they  were  principally  Indians  belonging  to  the  Mission." 

Q,   62.— What  became   of  the  house   where  you  had  been  living,  near  the 
Haoieuda  ? 
A.— I  locked  it  up,  and  toot  tlie  key  dowa  to  Mr.  Forbes.    (Pago  1076.) 

Isaac  Branham,  called  by  the  claimants  : 

A.  II.— Somewhere  in  the  Spring  of  1847,  in  company  wia  Capt.  Fisher,  now 
dead,  and  I  think  Joae  Fernandez,  we  went  to  measure  the  depth  and  widUi  of 
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the  mine,  at  tbe  request  of  Joaiab  Belden.  We  found  Ihore  an  Indian  ;  I  think  we 
made  tlie  depth  of  the  hole  about  eighteen  feet.  Don't  recollect  the  width  ;  don't 
think  lh.ere  was  much  difference  between  the  depth  and  width.  '   ■   *  (Page  98S.) 

Q.  IS.— What  was  the  Indian  doing  at  the  mine! 

A. — I  did  not  eee  him  doing  anjthing. 

Q.  16. — Waa  there  any  machinery  at  the  mine! 

A. — I-  saw  a  crowbar  there  ;  don't  know  that  it  would  he  called  machinery. 

Q.  17.— What  evidence,  if  any,  did  you  see  of  the  mine  having  recently  been 
worked  1 

A. — I  saw  some  of  the  quidisilver  ore  that  waa  broke  off  in  the  hole,  and  some 
outride  ;  can't  say  how  long  it  had  been  done, 

Q.  IS. — Was  there  any  incloaure  round  about  the  mine  t 

A. — I  ?aw  no  fencing  Uiat  I  recollect  of ;  I  saw  a  cabin  close  by. 

Q.  ly.— How  far  was  that  cabin  fi'om  the  mine  ?  Was  it  occupied !  If  so,  by 
whom  1 

A.— Can't  say  the  exact  distance ;  I  suppose  about  one  hundred  yards.  I  was  not 
in  it ;  did  not  see  any  one  in  it.  . 

Q,  20. — Upon  the  whole,  then,  it  was  a  very  lonesome,  solitary  place,  was  it  not? 

A,— It  was. 

And  so  the  mine  had  relapsed  again  into  the  condition  in 
which  Castillero  found  it,  when  he  discovered  that  its  ore  was 
quicksilver.  The  hill  and  the  cave  were  there  in  the  silent  wil- 
derness, but  Castillero  and  his  companions  and  their  servants 
were  gone,  with  but  a  trace  to  denote  their  former  presence,  with 
nothing  to  preserve  the  semblance  of  property  which  had  resulted 
from  their  naked  occupancy.  Such  was  the  condition  of  the 
subject  matter  when,  by  lease  and  sale,  it  was  made  over  to  the 
New  Almaden  Company,  then  comprised  in  the  person  of  Alex- 
ander Forbes.  Chateaux  in  Spain — castles  in  the  air — a  great 
quicksilver  mine  in  California  by  as  good  a  title '. 


17. 

As  soon  as  Alexander  Forbes,  in  Tepic,  could  receive  the  rati- 
fication of  the  lease,  and  the  deeds  for  the  four  shares,  from  Cas- 
tillero in  the  city  of  Mexico,  he  seems  to  have  sent  up  Mr.  Robert 
Walkinshaw  as  his  agent  and  trusted  friend,  to  get  possession  of 
the  mine.  "We  learn  this  from  the  following  letter,  of  which  he 
was  the  bearer,  from  Alexander  Forbes  to  James  Alexander 
Forbes  ; 
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Teptc,  Ttt  January,  1847. 
James  A.  Fobbbs,  Esq.,  Califobku  : 

Mj  Dear  Sir  ;  I  had  the  pleasure  to  receive  your  very  obliging  letter  of  tie  29th 
of  October  last,  which  relalee  chiefly  to  the  mine  of  quiekBilver,  about  which  I 
wrote  you  at  so  much  length  by  Mr.  McNamara,  I  had,  prerioue  to  the  receipt  of 
your  letter,  been  in  treaty  with  D.  Andrea  Castillero,  rcspectiEg  this  mme,  and  on 
the  arrival  of  Mr.  McNamara  with  the  powers  ftom  the  other  proprietors,  the  treaty 
was  much  facilitated,  and  I  am  now  happy  to  inform  you  that  I  have  contracted 
for  the  "  habiliiation  "  of  the  mine,  and  have  also  purchased  a  part  of  Mr.  Casti- 
Uero's  "  biuTas,"  all  of  which  will  be  made  known  to  yon  by  Mr,  WalMnshaw,  who 
goes  to  California  as  my  Attorney  and  Agent  for  the  esamination  and  working  of 
the  mints.  Mr.  Walliinshaw  will  wait  upon  yon  as  soon  after  liia  arrival  as  poaa- 
ble,  and  will  show  yon  all  the  documents,  and  aak  your  advice  and  aaaialance  in 
carrying  out  my  views. 

It  is  needleas  for  me  to  aay  more,  than  that  I  count  on  you  as  a  friend  who  will 
lend  your  best  aaaiBlance  to  bring  this  negotialjon  to  a  good  account ;  and  as  you 
inform  oie  that  you  are  tlie  proprietor  of  two  "barras,"  it  will  be  for  your  interest, 
and  that  of  all  others  concerned,  that  every  means  may  be  used  to  make  the  most 
of  it. 

I  have  aent  up  a  small  sum  of  money  to  make  a  beginning,  and  if  Mr.  Walkia- 
shaw  is  of  opinion  that  tlie  bnsineas  ought  to  be  carried  on  to  a  large  extent,  the 
necessary  apparatus  will  be  ordered,  and  ample  funds  sent  !o  carry  on  the  business 
properly. 

I  have  for  tbe  present  only  sent  114  iron  bottles,  bnt  I  can  get  a  large  quantity 
in  this  country  when  Hiey  niay  be  required. 

Mr.  Walkinshaw  will  inform  yon  that  everytbing  is  left  6pen  respectuig  the 
interest  which  he  and  others  may  take  in  this  enterprise,  and  I  trust  you  will  also 
leave  to  mo  the  regulation  of  tbe  affiiir,  which  must  depend  on  after  prospects.  For 
the  present  I  wish  no  one  to  run  any  risk  or  to  incur  any  expense,  which,  however, 
you  must  be  aware  will  be  very  considerable ;  but  if  the  mine  turns  out  well,  there 
will  be  sufflcient  for  all. 

I,  in  conclusion,  beg  leave  to  recommend  most  strongly  my  friend  Mr.  Walkin- 
shaw to  your  attentions  and  assistance,  and  I  am  sure  you  will  flnd  him  most  worthy 
of  your  confldence. 

I  am,  my  dear  Sir, 

Yours  moflt  ancerely, 

ALEX.  FORBES. 
(Endorsed) 

Albk.  Forbes— Relative  to  quicksilver,  7  Jan'y,  1847.    No.  3. 

(Transcript,  p.  383.) 

Thus  the  New  Almaden  Company  begins  to  move,  cautiously 
yet  energetically,  to  explore,  to  examine,  to  make  a  small  begin- 
ning. We  have  three  persons  destined  to  play  the  most  import- 
ant part  in  its  affairs,  brought  to  view  at  the  same  time,  and  in 
confidential  relations.     Walkinshaw  and   James  Alex.  I'orbes 
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are  to  lay  their  lieads  together  on  the  interesting  question  of  a 
title,  having  all  the  documents  before  them,  sent  up  by  Alexander 
Forbes. 

Walkinshaw,  if  he  sailed  about  the  date  of  this  letter,  should 
have  arrived  here  in  aliout  thirty  days,  especially  as  it  was  the 
season  of  southerly  winds.  But  he  seema  from  some  cause  to 
have  been  delayed,  and  to  have  approached  the  mine  in  a  round- 
about manner,  debarking  at  Santa  Barbara  and  coming  up 
thence  by  laud.  If  Capt.  Halleck  is  right  about  the  date,  it  was 
some  time  in  March  before  he  reached  the  mine. 

Q.  167-8. — When  did  you  first  learn  of  the  esistenee  of  the  mine  now  called 
Hew  Almaden? 

A. — I  think  in  the  month  of  March,  1847 ;  I  Tery  likely  may  have  heard  of  it 
before,  but  this  was  tbe  first  time  I  now  recollect  of  hearmg  it  talked  about 

Q.  168. — From  whom  did  you  hear  of  it  at  that  time,  and  what  oireumstanoea 
particularly  brought  it  to  your  notice ! 

A.— On  the  road  between  San  Lnis  Obispo  and  Santa  Barbara,  I  met  Mr.  Robert 
Walkinshaw,  who  told  me  he  had  landed  at  Santa  Barbara,  and  was  on  his  way  to 
New  Almaden,  to  take  charge  of  the  mine ;  that  a  yessel  with  fools,  etc.,  for 
working  it,  was  on  its  way  to  Monierey,  or  was  expected  at  that  place.  I  remem- 
ber the  fact,  from  his  giving  me  some  information  connected  with  the  war  in 
Mesioo,  and  he  said  be  had  dispatches  for  the  Commodore  of  the  American 
Squadron.    (Page  360.) 

He  may  or  may  not  have  arrived  with  the  documents,  when 
the  following  proceedings  were  commenced  before  John  Burton, 
JustK  e  of  the  Peai  e  for  the  Pueblo  of  San  Jose  : 

tr   r   Cook  1 

James  Albx  Foebb3.  ) 

On  complamt  ut  plaintiff  that  Andres  CastiHero,  James  Ales.  Forbes,  Jose 
Maria  del  RuU  Jope  Castro,  Secnndino  Eoblesand  Chotaoto  Teodoro  Robles, 
wereatBOii.  on  his  land  contrary  to  law,  and  prayed  that  they  be  removed,  a 
sammons  ww  issued  bearing  date  March  17^1,  1848,  returnable  on  Friday  nest, 
which  was  served  and  returned  according  lo  law.  The  parUes  having  appeared, 
the  case  is  continued  until  the  mine  can  be  surveyed.  Two  men  were  seat  to  the 
mine  to  measure  and  report  thereon,  who  went  and  returned  their  report.  Two 
notifications  were  issued  to  said  Commisfioners,  who  charge  the  sum  of  five  dollars 
for  two  witnesses,  and  the  same  for  the  Secretary  who  went  with  them.  After  thus 
much,  the  case  stands  still  under  ftirther  ordersat  the  cost  of  plaintiff.  Costa  tased 
at  twenty-seven  dollars  and  seventy-flve  cents ;  Clerks  for  surveying  fees,  $7  each  ; 
Witnesses,  $5  each. 

(Page  815.)  Jose  Fermandbz,  Clerk. 
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James  Alex.  Forbes  undoubtedly  managed  the  defense  to  this 
suit.     He  writes  in  August,  as  follows  : 

BftiTisH  Vioa-CorrauLATE  job  CiLiroHxii,  | 
Santa  Clara,  141Ji  August,  1847.         f 

Sir :  I  hare  received  iaformation  from  the  pereou  in  cliarge  of  the  qniofesilver 
mine  of  Santa  Clara,  that  two  persons  liave  commeaoed  digging  a  pit,  by  tbe  direc- 
tion of  Mr.  G.  Ooolt,  witiiQ  Hie  liniita  of  tlie  juridical  poseeasion  of  the  said  mine ; 
and  upon  remonstrating  with  them,  they  have  refused  to  discontinue  their  opera- 
Permit  me  to  refer  jou  to  the  docnmentB  which  exist  in  your  office,  upon  which 
wag  founded  your  conviction  of  Hie  justice  of  your  deeifdon  in  relation  to  the  claim 
of  Mr.  Cook,  in  March  last,  and  to  request  that  you  will  be  pleased  to  adopt  such 
measures  for  protecting  Hie  rights  of  the  owners  of  the  said  mine,  and  of  those  who 
are  legally  interested  in  the  same,  ae  you  may  deem  most  conducive  to  that  end. 
I  have  the  honor  to  be,  Sir, 

Your  most  obedient  servant, 

J.  ALES.  FORBES, 

V.  Consul. 
John  Bdbton,  Esquire,  Juetice  of  Poaoe,  Puehlo  de  San  Joae. 
(Page  810.) 

He  prevailed  on  tlie  strength  of  documents  which  were  sufS- 
eient  to  convince  John  Burton.  The  claimants  insist  that  these 
documents  were  the  same  Recoed  which  they  now  produce,  and 
that  from  its  completion  on  the  30th  day  of  December,  1845,  it 
had  been  lying  in  the  Alcalde's  ofhce. 

By  words  and  by  acts,  all  parties  in  interest,  and  particularly 
Castillero,  had  emphatically  declared  that  no  such  Recobd 
existed,  as  I  have  abundantly  shown. 

If  this  Recoed  be  the  documents  with  which  the  Alcalde  was 
convinced  in  March,  then  we  must  note  that  it  first  appears  as 
an  instrument  in  the  hands  of  James  Alexander  Forbes  actively 
at  law,  and  defending  himself,  not  against  the  Berreyesas,  bat 
the  owner  of  another  raneho  ;  a  man  not  at  all  likely  to  be  able 
to  confront  and  confound  him  with  the  written  admissions  of  his 
principals,  that  they  did  not  own  the  land  around  the  mine,  and 
could  not  get  it,  because  it  already  belonged  to  another.  He  is 
driving  off  Grove  0.  Cook,  and  is  not  to  be  supposed  to  have 
been  very  particular  by  what  means  he  did  so.  The  claimants 
would  not  now  attribute  to  him  any  scruples,  in  such  a  necessity. 
The  changes  which  had  occurred,  separated  the  California  of 
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1846  from  thatof  1847,  by  a  difference  as  of  two  eras  in  geology. 
There  had  been  a  political  upheaval.  James  Alexander  Forbea 
could  impose  npon  John  Burton  just  such  documents,  and  just 
Buch  stories  of  the  acte  of  his  predecessors,  in  the  buried  Mexi- 
can past,  as  he  pleased,  and  have  no  fear  of  exposure  before 
bis  eyes.  If  the  present  Eboord  was  then  indeed  brought  to 
the  knowledge  of  Burton  by  James  Alexander  Forbes,  and  hon- 
estly, it  ever  after  experienced  most  unworthy  treatment  at  his 
hands.  Whenever  he  mentions  it  again,  it  is  in  connection  with 
recommendations  of  forgery.  To  give,  of  the  many  examples 
with  which  the  transcript  abounds,  the  first  in  date — I  cite  the 
following  from  his  letter  to  Alexander  Forbos  : 

Santa  OLAitA,  May  5,  1847. 

I  have  done  eterything  that  I  possibly  could  do  for  ihe  advancement  of  your 
views  in  tbis  undertaking,  and  have  communicated  to  Mr.  Walkioshaw  all  the  in- 
formation relative  to  the  neoeasary  means  theit  mnst  lie  taltea  in  order  to  preclude 
the  possibility  of  suffering  an  intrusion  by  the  Americana,  or  any  other  persons 
who  may  find  a  prelejrt  for  litigaljon,  and  I  now  lay  before  you  my  views,  that  jou 
may  see  the  aeoessily  for  immediate  action. 

It  is  of  the  most  vital  importance  to  obtain  '  *  '  •  an  unqualified  ratlEca- 
lion  of  the  juridical  possetsion  which  waa  given  of  the  mine  by  the  local  authority 
of  thia  jurisdiction,  including,  if  possible,  tLe  three  thousand  varaa  of  laud  given 
in  that  poasession,  as  a  gratiScation  to  the  discoverers.  The  document  should  be 
made  out  in  the  name  of  D.  Andrea  Oastillero  and  Soeios.    (Page  842.) 

Where  Ve  find  that  his  recent  troubles  with  Cook  were  still 
fresh  in  his  mind,  and  that  he  wishes  to  strengthen  Mb  hands 
with  ample  forgeries  before  he  next  encounters  the  same,  or  any 
othei"  intrusive  American.  We  also  see  from  whom  it  was  that 
Mr.  Benjamin  got  the  idea  of  a  "  gracia,"  that  he  so  boldly  in- 
terpolates in  his  rendering  of  the  Act  of  Possession.  In  this 
letter  and  his  argument  only,  in  all  this  case,  have  we  the  name 
or  the  thing.  For  my  part,  because  of  the  discrimination  which 
Forbes  makes  between  the  concession  of  the  mine  and  the  con- 
cession of  the  "  grada,"  I  have  always  been  strongly  inclined  to 
believe  that  he  had  in  hk  mind  at  this  time,  some  other  paper,  or 
projected  paper,  and  not  the  Act  of  Possession,  which  admits  of 
no  such  distinction.  But  the  question  is  one  of  no  consequence. 
It  makes  no  difference  if  he  did,  in  the  Spring  of  1847,  have  the 
Act  of  Possession  before  him.     It  matters  not  whether  it  was 
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e  at  that  time  or  in  January,  1848.  The  whole  of  the  period 
se  dates  I  aaaign  as  the  time  -within  which  this  par- 
ticular forgery  was  committed  :  whether  to  meet  the  emergency 
of  the  contest  with  Cook,  or  because  thought  necessary  to  the 
heterogeneous  and  complicated  proceedings  of  Alexander  Porbea 
at  the  mine,  in  January,  1848,  it  is  wholly 
decide. 

Again ;  James  Alexander  Forbes,  by  1 
conduct,  shows  that  he  did  not  regard  the  documents  which  were 
so  persuasive  with  the  Alcalde,  as  anything  more  than  a  device 
of  a  mining  title,  to  be  used  against  the  enemy  of  the  moment. 
A  month  after  his  letter  to  the  Alcalde  reminding  him  of  the 
documents,  and  speaking  of  the  limits  of  the  juridical  possession 
of  the  mine,  he  takes  a  deed  from  the  Roblea  for  two  of  their 
barras.  The  sale  had  actually  been  agreed  upon  for  a  year 
before  the  execution  of  the  deed,  as  he  tells  us.  In  it  the  mine 
is  described  as  consisting  of  three  pertenendas.  The  vendors  sell 
"  todos  sus  dereckos  y  acciones  en  dos  barras  en  cada  wtwi  de  las  tres 
perteneTicias  de  la  mina  de  Azogiie  de  Jllmaden  de  Santa  Clara" 
(all  their  right  and  interest  in  two  baa-ras  in  each  of  the  three 
pertenencias  of  the  Quicksilver  Mine  of  Ahnaden  of  Santa  Clara.) 
If  the  concession  of  three  thousand  varas,  as  in  this  Record,  is 
genuine,  why  is  there  no  allusion  to  it  in  this  deed  ?  The  tract 
of  nine  and  three-quarters  square  miles  ia  not  so  insignificant  as 
not  to  be  mentioned,  whether  it  was  a  grada  or  pertenencias. 
The  reason  given  is  that  all  the  appurtenances  are  included 
with  "a  mine  ;  and,  therefore,  it  was  unnecessary  to  say  anything 
about  this  most  remarkable  concession  by  the  Alcalde.  The 
reason  is  not  sufficient.  It  was  but  a  stroke  of  a  p 
it — nobody,  certainly  not  Forbes,  would  have  omitted  to  e 
so  unusual  and  peculiar,  so  large  and  transcendently  important 
a  part  of  the  property  he  was  buying.  And  so  far  from  Forbes 
having  acted  then  with  so  much  negligence,  he,  in  this  very  deed, 
stipulates  for  other  things  that  would  just  as  naturally  fall 
under  a  general  description,  and  he  drawn  in  as  appurtenances. 
He  takes  his  barras  in  the  three  pertenencias  "  con  todos  los  privi- 
legios,  gradas,  concesiones  y  premios  de  cualqmera  jutturaleza  qu£ 
sean  kechas  a  los  sodos  de  la  dtada  mina  por  el   Gobiemo  Meji- 
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coTio,"  &c.,  &c. ;  (with  all  the  privileges,  gracias,  ( 
rewards,  of  whatever  nature,  which  may  be  made  to  the  partners 
ID  aaid  mine,  by  the  Mexican  Government.)  The  man  who  is  so 
careful  to  express  concessions,  of  which  ho  knows  nothing,  would 
not  omit  this  other  concession,  so  striking  and  immediately 
under  his  hand,  save  for  one  reason — it  had  never  been  made, 
and  he  bad  no  motive,  in  a  grave  business  transaction,  to  treat  as 
real,  such  a  mere  invention  as  he  knew,  and  his  vendors  knew, 
(if  they  had  ever  heard  of  ifc)  this  pretended  concession  to  be. 
As  to  the  suit  of  G-rove  0.  Cook,  I  think  too  little  consequence 
has  been  attached  to  that  proceeding,  as  evidence  in  this  case. 
We  have  but  a  fragment  of  the  Rbcokd,  but  there  are  some 
memorandums  on  it  which  show  that  it  had  been  protracted  until 
after  the  probable  arrival  of  Walkinshaw,  even  if  it  was  not 
begun  after  he  arrived.  The  congratulations  of  James  Alexan- 
der Forbes  to  Alexander  Forbes  in  the  beginning  of  the  letter 
of  May  5th,  1S47,  on  the  fact  that  Robert  Walkinshaw  was  i]i 
quiet  possession  of  the  mine,  would  indicate  that  he  had  met 
■with  an  obstacle,  which  had  been  lately  removed.  He  says  :  "  I 
have  much  satisfaction  to  inform  you  that  Mr.  Walkinshaw  has 
taken  quiet  possession  of  the  Quicksilver  Mine,  by  virtue  of 
your  agreement  with  Mr.  McNamara,"  etc.  This  satisfaction, 
doubtless,  resulted  from  his  success  in  getting  rid  of  Cook,  by 
means  of  the  documents  which  convinced  the  Alcalde.  And  he 
had  reason  to  be  pleased,  for  after  the  abandonment  of  the 
enterprise,  and  desertion  of  the  cave,  proved  by  Chard  and 
Isaac  Branham,  it  was  of  capital  importance  to  regain  possession 
of  the  spot.  This  victory  over  Cook  marks  that  critical 
moment,  and  gives  us  the  beginning  of  the  New  Almaden  Com- 
pany in  California.  We  see  what  it  rests  upon — the  contract 
with  McNamara— the  possession  which  Walkinshaw  had  just 
taken ;  and  on  the  5th  day  of  May,  1847,  James  Alexander 
Forbes  was  still  rejoicing  over. 

I  will  bat  refer  to  what  Alexander  Forbes  and  James  Alex. 
Forbes,  Walkinshaw  also  being  present,  did  at  the  mine  on  the 
20th  of  January,  1848,  and  in  the  next  month  of  February.  I 
need  but  indicate  the  Weekes  concession,  the  Forbes  copy,  two- 
league  survey — the  first  a  present  grant  of  four  pertenmcias;  the 
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1  a  copy,  (certified  by  the  same  Weekes  as  literally  faitli- 
ful  to  origiEal  record  then  under  his  charge,)  of  a  former  grant 
of  nine  hundred  pertenencias,  including  the  four  ;  the  third  a  sup 
vey  of  two  leagues  of  land  including  the  nine  hundred  pertenen- 
cias. Tour  Honors  are  entirely  familiar  with  the  extraordinary 
manner  in  which  they  then  shingled  this  mine  over  with  titles. 
In  connection  merely  with  those  strange  operations,  I  call  your 
attention  to  the  deed  of  Father  Real  to  Alexander  Forbes,  of 
three  harras  in  the  mine,  dated  December  27th,  1847,  (page  507,) 
and  the  deed  of  the  brothers  Robles  to  Robert  Walkinshaw  of 
two  barras,  dated  April  14th,  1848,  (page  173.)  In  neither  of  these 
deeds  is  there  any  intimation  that  the  parties  considered  them- 
selves the  owners  of  the  three  thousand  varas  in  all  directions, 
which  the  Record  tliey  now  produce,  and  the  otUer  and  different 
Rbcobd  which  James  Alex.  Forbes  copied,  and  which  was  the 
first  to  get  into  this  case,  both  declare  that  they  had  owned  ever 
since  the  30th  December,  1845.  There  is  no  reference  to  the 
concession  which  they  say  Jaines  Alex.  Forbes  used  in  Court  in 
March,  and  wrote  about  in  August,  1847.  In  the  first  Father 
Real  assumes  to  be  acting  as  Attorney-in-fact  of  Andres  Casti- 
Hero,  In  his  name  he  sells  three  barras  of  the  ten,  which  he 
(Castillero)  possesses  in  virtue  of  his  being  the  discoverer  of  the 
mine,  describing  it  still,  as  in  the  Writing  of  Partnership,  as  a 
mine  of  silver  with  a  fey  of  gold  and  quicksilver.  He  forgets 
that  Oastillero's  discovery  had  ripened  into  the  title  contained 
in  this  Record,  and  finds  it  unnecessary  to  put  in  a  word  on  the 
sabject  of  the  nine  and  three-quarters  square  miles  appurtenant 
to  the  mine.  Equally  silent  is  the  second  deed.  That  speaks 
only  of  two  barras  in  the  quicksilver  mine  in  operation  under  the 
contract  of  Alexander  Forbes,  (meaning  his  contract  with  Father 
McNamara,)  with  all  and  singular  rights,  privileges,  product, 
etc.  It  traces  up  the  title  of  the  grantors  to  Andres  Castillero 
in  November,  1845.  But  nobody  thinks  to  include  any  reference 
to  the  title  which  Aadres  Castillero  got  afterwards  in  December, 
1845,  to  wit :  as  in  this  Record. 

Springing  into  life  at  the  time  and  in  the  manner  I  have  just 
described,  this  Mining  Title  dies  out,  and  is  heard  of  no  more  for 
several  years  after  the  20th  January,  1848.     In  October,  1849, 
16 
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James  Alexander  Forbes  and  Robert  Walkinshaw,  the  two  per- 
sons who  ought  to  know  most  about  it,  are  again  before  the 
Alcalde  of  San  Jose,  but  now  bitterly  at  wax.  They  are  con- 
tending for  the  possession  and  management  of  the  mine,  James 
Alexander  Forbes  having  been  down  to  Mexico  in  May  previous, 
and  obtained  from  Alexander  Forbes  a  Power  of  Attorney, 
superseding  Walkinshaw.  Forbes  is  in,  and  Walkinshaw  at 
tackii^  him  in  three  different  ways  at  the  same  time.  He  insti- 
tutes a  summary  action  like  our  Forcible  entry  and  detainer,  for 
the  possession,  (page  272,  etc.,  etc.,)  also  denounces  the  mine  for 
abandonment,  defects  of  original  registry,  (pages  28T  to  301,) 
and  at  the  same  time  he  is  offering  the  Berreyesas  the  large  sura 
of  twenty-five  thousand  dollars  for  their  (jtle  to  the  land  on 
which  the  mine  is  situated.  (Pages  393  and  846.)  Claimants 
argue  that  these  proceedings  did  not  require  the  production  of 
the  Mining  Record,  because  both  parties  claimed  under  it.  Not 
80,  for  the  Court  required  to  know  what  tho  thing  was  of  which 
possession  was  to  be  restored,  in  order  to  put  it  into  the  writ ; 
and  what  the  mine  was  which  had  been  abandoned,  &c.,  in  order 
to  know  with  what  extent  it  should  be  granted  to  the  denouncer. 
But  even  if  it  was  unnecessary  for  strictly  legal  purposes,  yet  it 
was  right  there  in  the  Court  and  naturally  and  inevitably  would 
have  been  brought  out  and  looked  at,  or  at  least  spoken  of  by 
some  of  the  parties  who  were  contending  over  it.  It  was  never 
seen  and  not  a  word  was  dropped  about  it.  James  Alexander 
Forbes  says  that  Walkinshaw  was  very  violent  in  those  days  in 
his  Seclarations  that  there  was  no  title  to  the  mine.  That  he, 
who  ought  to  know  so  well,  really  thought  so,  we  may  believe  on 
better  evidence  than  his  declaration  He  offered  twenty-five 
thoosand  dollars  for  the  land.  H.  C.  Melone,  whilst  these  suits 
were  pending  and  afterwards,  was  Clerk  of  the  Court,  and  never 
knew  anything  of  this  Kbcokd.  He  divided  the  papers  of  the 
Alcalde  for  distribution  amongst  the  ofhces  to  which  they  be- 
longed, after  the  organization  of  the  State,  still  he  never  saw 
this  Eecohd. 

Q.  37.— During  lie  pendeQCy  of  tlie  enit  of  WBlkinehaw  against  Forlies,  and  of 
the  proceediagB  of  Horiwe  Hawes  in  denouncements,  was  there  offered  in  evidence , 
or  exhibited  to  jou  any  doeumcnt  purposing  to  be  a  record  of  the  original  de- 
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t  of  the  New  Almaden  Mine,  and  of  possession  of  said  mino  given  by 
any  Alcalde  in.  the  jear  18i5  ? 
A. — There  was  none  that  I  know  of.    I  should  have  remembered  it  if  I  had 

Q.  38.— Look  at  the  paper  now  shown  jou,  *  •  •  endorsed  "  Pos^ 
sion  de  la  Mna  de  Santa  Olara,  Am  de  1845,"  and  say  whefher  this  paper  was  offered 
in  evidence  in  either  Ihe  aforeewd  suit  of  Walkinshaw  agaiaet  Forbes,  or  the  de- 
nouncement by  Horace  Hawes,  of  which  you  hove  upoken,  or  was  esMbiied  to  yon, 
or  seen  by  you  at  any  time  during  the  said  prooeedlugs,  or  either  of  them? 

A, — I  think  not.  I  do  not  remember  to  have  over  scon  this  paper  until  a  short 
time  since.    It  was  shown  me  in  the  Recorder's  office,  of  Santa  Clara  county. 

Q.  39. — What  opportunities  have  you  ever  had  for  making  yourself  familiar 
with  the  records  and  papers,  books  and  documents,  contained  in  the  office  of  the 
First  Alcalde  of  llie  Pueblo  of  San  Jose,  and  of  obfainmg  a  clear  knowledge  of 
what  papers  were  there  recorded,  ffled  or  kept? 

A.— I  was  Clerk  for  Judge  May,  both  as  Alcalde  and  Judge  of  the  First  Instance, 
and  had  the  custody  of  all  the  books  and  papers  in  the  office,  and  did  the  record- 
ing. After  the  resignation  of  Judge  May,  which  took  place  some  time  in  November, 
1849,  and  the  appointment  of  J.  0.  Oocroy  as  First  Alcalde,  and  Judge  Kichardson 
as  Judge  of  the  First  Instance,  I  continued  to  do  most  of  the  recording,  and  had 
■  access  to  the  papers  and  books  until  some  time  in  April,  1850,  wlien  the  State  Gov- 
ernment went  into  operation.  At  that  time  I  took  all  the  records  of  every  descrip- 
tion, and  the  books  and  papers  belonging  to  all  the  suits  in  the  Court  of  First  In- 
stance, and  carried  them  to  my  office  as  County  Clerk,  and  delivered  such  of  those 
as  I  thought  properly  belonged  to  the  County  Recorder's  office,  to  John  T.  Rich- 
ardson, the  then  County  Recorder. 

Q.  40.— During  all  this  time  of  which  you  have  just  spoken,  and  all  your  conisec- 
tion  with  the  records  of  which  you  have  just  spoken,  did  you  ever  see  among  them, 
or  in  any  of  the  offices  of  which  you  have  spoken,  or  anywhere  else,  the  paper  de- 
scribed in  the  38th  guastion,  as  Pase^on  de  ta  Mina,  etc.! 

A. — I  do  not  recollect  of  ever  having  seen  it  until  a  short  Ume  ago  In  the  Re- 
corder's ofBoe. 

Q.  41,— In  view  of  the  suit  between  Walkinshaw  and  Forbes,  and  the  denounce- 
ment by  Horace  Hawes,  and  the. general  mterest  felt  on  the  subject  of  the  mine  of 
New  Almadea,  if  you  had  seen  such  a  paper,  would  you  not  have  remembered  it? 

A,— I  think  I  should  have  remembered  it  had  I  seen  it  at  the  time,  owing  to  the 
suits  then  pending ;  but  not  ftom  the  general  interest  taken,  for  there  seemed 
none,  except  by  the  contending  parties.  •  •*  *  • 

Q.  43. — When  you  made  the  division  and  separadon  of  the  records  of  the  Al- 
calde and  Judge  of  the  First  Instance,  among  the  proper  offices  in  1850,  was  it  not 
necessary  to  examine  all  the  documents  carefully  ? 

A.— I  thought  so,  and  acted  so  to  the  best  of  my  ability.    (Page  266.) 

But  Jose  FerEandez,  who  was  second  Alcalde  for  a  part  of  the 
time  that  Melone  was  Clerk,  aays  he  saw  it  tumbling  about 
among  the  papera  1 


>yGooglc 


124 

And  James  Alexander  Forbes  alao  proves,  and  thia  time  in  a 
manner  not  to  be  suspected,  that  the  Record  was  not  in  the 
Alcalde's  office  in  1849.  On  the  28th  October  he  writes  to  Wil- 
liam Forbes,  (letter  put  in  by  claimants,  page  844,)  giving  his 
reasons  why  he  was  obliged  to  purchase  land  from  tlie  Berrey- 
esas.  He  says  :  "  Ist.  Because  I  fear  the  destruction  of  some 
important  papers  of  ths  original  Registry  of  the  mine,  and  which 
I  believe  will  be  effected,"  <fec.  This,  Mr.  Benjamin  with  his 
wonderful  aptitude  for  misapprehensions  in  this  case,  renders 
thus  :  "  This  man  Walkinshaw  is  a  villain  ;  I  do  not  know  what 
I  shall  do;  he  is  going  to  steal  away  the  original  Registry  from 
the  Alcalde's  offi.ce."  Anybody  else  would  understand  that  they 
were  not  there  to  steal.  Melone  was  Clerk,  and  it  would  only 
be  necessary  to  intimate  to  him  that  there  was  any  danger  of 
that  sort,  and  the  Rboord  would  have  been  safe  enough  against 
Mr.  Walkinshaw,  or  a  much  more  formidable  person.  Besides, 
Forbes  knew  all  about  certified  copies,  attesting  witnesses,  &c,, 
long  before  that  time.  If  he  had  obtained  from  Melone  a  cer- 
tificate like  that  he  got  from  Weekes,  that  a  copy  was  faithful,  to 
the  letter,  to  the  original  Record  then  existing  under  his  charge, 
a  question  never  would  have  been  raised  as  to  either  of  those 
facts.  The  papers  to  which  he  alludes  were  elsewhere  than  in 
the  Alcalde's  office.  And  here  we  may  remark  the  extravagant 
use  that  the  claimants  make,  to  this  day,  of  the  interruption  of 
a  good  understanding  between  Walkinshaw  and  his  partners. 
The  breach  begun,  say  in  August,  1849,  and  ended  in  April,  1850. 
(A.  F.  to  J.  A.  F.,  p.  406.)  Yet,  after  a  reconciliation  more 
than  ten  years  old,  after  he  has  been  joined  again  to  his  friends, 
and  with  them  to  the  end  of  his  life  prosecuting  this  very  srat, 
they  bring  into  Court,  as  a  great  discovery,  papers  from  the  pos- 
session of  his  executor,  and  Mr.  Benjamin  (to  serve  his  pur- 
poses,) speaks  of  him  still,  as  "a  deceased  individual  to  whom 
we  once  intrusted  them  (the  papers)  as  our  agent,  and  who 
basely  betrayed  his  trust,  and  endeavored  to  pervert  his  posses- 
sion of  them  into  an  instrument  for  despoiling  us,"  &c.,  &c. 
Unluckily  for  the  claimants  they  have  been  always  quarreling 
with  one  another  ;  and  it  is  at  these  times,  naturally,  that  some- 
thing leaks  out  to  their  disadvantage.  I  need  not  quote  the 
proverb  on  that  subject. 
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In  1850  there  were  still  other  law-suits  environing  this  mine 
with  dangers.  At  this  time  the  attack  comes,  not  from  a  partner, 
but  from  the  lawyer  who  had  defended  them  the  year  before. 
James  M.  Jonea,  afterwards  Judge  of  the  U.  S.  District  Court 
for  the  Southern  District  of  California,  and  now  deceased,  ap- 
peared for  the  plaintiffs  in  a  suit  which  will  be  found  on  p.  219 
to  251  of  this  transcript,  entitled  "  Maria  Y.  Bernal  de  Berre- 
yesa  vs.  Jas.  Ales.  Forbes  and  Robert  Walkinshaw." 

So  completely  are  things  changed  that  now  we  see  Forbes  and 
Walkinshaw  on  the  same  side.  Jones,  to  whom  their  title,  if 
they  had  any,  ought  to  be  pretty  well  known,  evidently  thinks 
to  put  them  a  hard  question ;  he  calls  upon  them  to  declare 
what  it  is.     On  page  226  we  find  the  following  : 

The  plalntiffe  by  their  counsel  now  move  the  Court  for  a  rule  ret(uirlttg  the 
defendants  on  next  Monday,  tbe  16th  inat.,  U>  produce  in  Court  and  file  amongst 
lie  papers  in  the  above  entitled  cause,  for  ttie  inspection  of  the  counsel  of  the 
plaintilfe,  certain  papers  of  a  pretended  denounoemeat  made  in  1845,  or  there- 
abouts, of  the  Almaden  mineB,  upon  the  laud  in  the  plaintiffe'  complMnt  herein 
mentioned,  pretended  to  be  made  by  ime  (hstmrm,  a  milr^ary  officer.  Also,  oerCmu 
papers  of  a  pretended  denouncement  of  said  mines  made  by  said  Forbes,  or  made 
by  awd  Forbes  and  others,  in  1848,  or  thereabouts :  also,  all  the  pretended  papers 
of  a  confirmation  of  either  or  both,  of  said  denouncements,  pretended  to  be  made 
by  the  Mexicatt  Government ;  also,  all  the  papers  of  a  pretended  grant  made  by 
the  Mexican  Government  to  him  the  ssud  Forbes,  or  to  Mm  and  others,  of  two 
leagues  of  land,  more  or  less,  upon  which  said  mines  are  situated,  together  with 
all  other  paper  or  papers  conneol«d  with  the  title  to  said  Almaden  mioe,  or  the 
land  upon  which  the  same  is  situated,  upon  which  the  said  defendants  intend  to 
found  their  claim  to  said  land  or  to  said  mines,  or  their  right  to  commit  the  tres- 
passes in  said  oomplaiut  mentioned,  as  a  defense  io  said  suit ;  the  inspection  of  the 
same  by  tbe  counsel  for  said  plaintiffe,  being  neeessary  to  enable  them  to  prosecute 
tbe  suit.  And  which  motion  is  granted  by  the  Court,  and  the  said  papers  or  mpies 
ihereof  are  ordered  to  be  prodaced  according  to  mid  nwfion. 

SiiiB  OP  CiT.iFOENii,  Conatj  of  Santa  Clara. 

Jarnes  M.  Jones,  the  attorney  for  the  plaintiflk  in  the  suit  within  mentioned, 

states  on  oath,  that  he  believes  that  the  facts  mentioned  in  the  within  rule  are  true, 

and  that  the  exhibition  of  said  papers  in  Court,  if  any  such  exist,  as  required  by 

Iho  within  mentioned  rule,  are  necessary  to  the  prosecution  of  said  suit  for  the  said 

■"■i"'"'  ,.  M.  Joms. 

Sworn  and  subscribed  before  me,  this  13th  day  of  September,  A.  D.  1850. 
H.  C.  Melone,  Clerk. 

Enle  granted.  Jno,  H.  Watsok,  Judge, 

Filed  Sept.  13,  1850.  H.  C.  Mslose. 
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Perhaps  it  was  affectation  in  Jones,  but  he  seoras  not  even  to 
know  the  name  of  the  military  officer  who  had  denounced  the 
mine.  He  caJls  him  Castearas.  He  ought  certainly  to  have 
learned  before  that  time  the  style  of  Andres  Oastillero,  Captain 
of  Permanent  Cavalry,  etc.,  with  which  the  world  is  now  so  fa- 
miliar. And  he  is  not  certain  even  about  the  year,  so  far  does 
be  carry  his  pretenses.  To  this  demand  H.  "W.  Halleck,  Super- 
intendent, General  Director,  etc.,  replies : 

The  defendants  in  tiis  cause,  in  auswer  to  the  order  of  Court,  made  on  the  ISth 
day  of  Septembpr,  A.  D.  1850,  reqniring  the  defendants  to  produce  in  Court  certain 
paper    upon  wh  ch  tbey  iafend  to  rely  as  a  d  f  nhe  m  this  cause,  answer  and  sa^  ; 

That  they  have  exerc  ^ed  all  dne  d  1  (,ence  to  proi,ure  and  produce  the  said 
pape  s  n  Court  by  wr  tiag  immed  at  Ij  on.  the  r  ce  pt  of  the  above  mentioned 
order  tu  the  part  es  ui  Mexico  who  hold  them  but  to  this  data  the  defendants 
have  not  reoe  ved  them  th  a  delay  liivng  been  caused,  aa  defendanta  verily 
beleve  by  th  falme  ot  the  mal  eteim  rs  runnng  from  Panama  to  Sau 
Fraudseo,  to  touch,  as  heretofore  has  beeo  their  custom,  at  the  port  of  San  Bias,  m 
Mexico,  from  which  place  the  defendanta  had  expected,  and  still  expect,  to  receive 
said  papers. 

The  defendants,  therefore,  ask  of  your  honorable  Court,  such  further  time  as 
may  be  necessary  to  procure  said  papers,  and  comply  with  the  said  order  of  Court 

And  the  defendants  further  aver,  that  the  said  papers  and  other  documents, 
which  they  have  sent  for  in  Mexico,  and  which  they  are  daily  expecting  to  receive, 
are  absolutely  nee<fflsary  to  them  in  the  above  entitled  cause,  and  that  they  cannot 
proceed  with  the  trial  of  this  cause  without  said  papers  and  documents. 

And  the  defeudauts  specify,  among  others,  the  following  papers  and  documents, 
as  absolutely  necessary  to  them  before  they  can  proceed  with  the  trial  of  this 
cause,  viz. ;     (1.)  The  OEioiNii.  DENOLiNCUMEsr  op  the  Mise  oir  New  Almidbn, 

AND  THE  JmirOIAL  POiSBSSION  aiVEN  OF  THE  SAME  IN  THE  YEAH  1845,  ©tC,  CtC. 

State  or  Califoilvia,  County  of  Santa  Clara. 
Henry  W.  Halleclt,  one  of  the  Attorneys  in  the  above  entitled  suit,  states  on 
oath,  that  he  believes  the  facts  mentioned  in  the  foregoing  answer  and  petition, 
are  true ;  that  all  due  diligence  has  been  exercised  to  produce  in  Court  the  afore- 
mentjoned  papers ;  that  further  time  is  necessary  to  defendants  in  order  to  enable 
them  to  produce  said  papers,  and  that  defendants  cannot  go  to  trial  in  this  cause 
till  said  papers  are  produced. 

H.  W.  HALLECK. 

Sworn  to  and  subscribed  before  me,  John  H.  Watbon,  Judge. 

Filed  December  23d,  1850.  H.  0.  Melons,  Clerk. 

(Page  233.) 

So  the  Recobd  we  are  now  trying  was  then  in  the  hands  of 
parties  in  Mexico,  and  the  defendants  waiting  to  receive  it  from 
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San   Bias.     Mr.  H.  W.  Halleck  so  swears  on  the  23d  December, 

1850,  Seven  years  later,  he  iaput  on  the  stand  and  cxainmed  as 
follows : 

Q.  64— In  September,  October,  Noyember  and  December,  of  the  year  1850,  where 
were  the  papers  of  dennunoement  and  juridical  poBs^on  of  the  mine  of  K«w 
AlmadeQ,  being  the  same  paper  produced  by  Mr.  Houghton  ? 

A.— I  do  not  know. 

Q.  65.— Were  they  not,  to  the  beat  of  your  knowledge  aud  belief,  in  Mesico! 

A.— I  have  no  knowledge  of  their  being  iu  Mexico,  or  of  where  they  were.  My 
belief  is  that  they  were  in  San  Jose. 

Q.  36. — Have  you  a  pretty  good  memory? 

A. — I  have  a  pretly  good  memory  of  ooeurrencea  find  of  persons,  but  not  a  very 
good  memory  for  names  or  dates. 

Q.  57.~Dviring  the  time  of  which  I  have  just  inquired,  did  you  not  verily  be- 
lieve tbat  Ihey  wore  in  Mexico  ? 

A.— I  nm  NOT.  I  bad  no  reason  to  believe  that  they  were  in  Mexico,  and  my 
reasons  for  believing  that  they  were  in  San  Jose,  are  that  I  found  tham  there  in 

1851,  as  I  have  stated. 

Q.  68.— It  is  now  seven  years  dnoe  the  period  of  which  I  have  questioned  you. 
The  human  memory  is  treacherous.  I  therefore  desire  you  to  refteot  well  upon  the 
answer  you  have  juat  given.    Do  you  answer  in  the  same  manner  J 

A.— I  have  no  change  to  make  in  my  answer,  except  to  say,  as  I  have  before 
said,  that  I  cannot  say  positively  that  the  paper  produced  by  Mr.  Houghton  is  the 
same  found  in  Mr.  Belden's  office.  I  believe  it  to  be  the  same,  as  I  have  before 
stated. 

Q.  59. — You  regard  the  paper  which  you  found  in  the  office  (rf  Belden,  as  the 
original  denouncement  and  juridical  poesesaon  of  the  mine  of  New  Almnden,  do 

Here  this  Record  is  described  in  words  used  by  him  in  1850, 
to  describe  the  papers  which  he  swore  were  in  Mexico.     He 


Q,  60. — In  reference  to  that  paper,  you  then  repeat  the  answer  you  have  given 
above,  do  you  1 
A.— I  do. 

In  ISST  he  thus  swears,  and  on  oath  he  reiterates,  that  he  did 
not  believe  that  this  Recohd  was  in  Mexico  in  September,  Oc- 
tober, November,  and  December,  1850. 

His  affidavit  is  then  brought  to  his  notice,  and  then  it  is  that 
he  suggests,  but  not  confidently,  that  in  it  he  did  not  refer  to  the 
papers  of  the  original  denouncement  and  possession  which  the 
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Alcalde  kept,  but  to  a  contemporaneoua  copy  or  duplicate  origi- 
nal, whicli  he  supposes  ought  to  have  beeu  given  to  Andres  Cas- 
tillero. 

Q.  el.^Did  joa  not,  in  the  month  of  December,  1850,  declare  on  oath,  in  a 
Court  of  Justice,  that  the  ori^nal  denouncement  and  juridical  poesefeion  of  the 
mine  was  at  that  time  in  Merioo ! 

A. Iwayhmiedoneto.    I  had  copies  or  a  copy  of  that  original  denouncement  and 

posseseion,  and  maj  have  supposed  then  that  the  original,  wbicli  is  usually  deliv- 
ered to  tbe  parties,  was  in  Mexico.  I  understood,  and  always  have  understood  it 
to  lie  the  pracljoe  of  Mesioan  Aloaldea,  to  make  two  originals  of  their  judicial 
actR,  one  of  which  is  made  of  record  in  their  ofBce,  and  the  other  delivered  to  the 
parties  interested.  Iprobabh/  Hun  mpposed,  as  I  ham  sincB:  IM  a  diipUcals  origmal  hal 
Sem  ffBien  to  CasUHtro  and  taken  to  Mexico.  I  remember  to  have  written  to  Mesioo  to 
have  BHch  original  sent  to  California  to  be  used  in  the  litigation  tten  pending. 
(Page  340.) 

Here  are  many  manifest  mistakes.  If  he  knew  at  that  early 
day  these  distinctions  as  to  Spanish  records,  the  plaintiffs  can 
scarcely  be  supposed  to  have  been  so  well  informed.  Their 
demand  was  very  plain — merely  for  a  sight  of  any  paper  which 
would  inform  thom  of  the  defense  they  were  to  encounter.  Mr. 
Halleck  could  not  have  misunderstood  that.  Nor  could  he  at 
that  time  liave  had  any  copies  in  his  possession,  otherwise  how 
could  he  on  his  oafch  have  said  that  he  was  unable  to  comply  with 
the  order  of  the  Court,  which  was  to  produce  the  papers,  or 
copies  thereof  ?  The  Court  had  provided  for  the  very  case  stated  in 
his  afhdavit,  of  the  originals  being  in  Mexico  or  anywhere  else  not 
at  hand.  Compare  tho  demand,  September  13th,  1850,  Mr.  Hal- 
leck^ response,  December  23d,  1850,  and  his  deposition  taken  in 
1857.  There  is  no  escape;  he  did  swear  this  Ebcord  was  in  Mex- 
ico ou  the  day  ho  made  his  affidavit ;  and  in  Mexico  it  was,  and  not 
in  California,  for  we  cannot  believe  he  was  mistaken  then,  what- 
ever he  may  have  forgotten  since.  And  I  am  not  at  liberty  to 
believe  that  he  had  any  copy  of  it,  his  own  impressions  at  this 
late  day  to  the  contrary  notwithstanding. 

And  yet,  too,  Mr.  De  La  Torre  had  left  with  him,  (or  rather 
with  Wm.  E.  Barron,  from  whom  it  passed  to  him,)  a  tin  box 
containing  papers  relating  to  the  title  of  the  mine  I  In  further 
comment  I  am  trespassing  greatly  on  your  Honors'  patience,  but 
I  cannot  forbear  to  observe  that  the  claimants  do  not  make  the 
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case  plainer  or  better  by  their  very  recent  attempt  to  prove 
that  the  very  papers  they  would  have  us  believe  Mr.  Halleck 
referred  to  as  being  in  Mexico,  were  at  that  moment  in  the  pos- 
session of  Mr.  Robert  Walkinshaw,  then  in  a  double  capacity 
Mr.  Halleck's  employer  ;  to  wit :  as  one  of  the  New  Alinaden 
Company,  and  as  his  client ;  for  Mr.  italleek  in  his  affidavit, 
we  see,  describes  himself  as  one  of  the  Attorneys  in  the  suit. 

One  month  after  making  this  affidavit,  the  same  Mr.  Halleck 
found  this  Kecoed  in  the  office  of  Josiah  Belden,  Mayor  of  San 
Jose.  (Page  332.)  In  1857  he  supposes  that  it  had  always  been 
in  San  Jose,  in  the  Alcalde's  office,  or  after  its  removal,  in  the 
Mayor's  office.  Your  Honors  will  conclude  that  it  had  arrived 
from  Mexico  since .  the  23d  December.  Mr.  Halleck  and  Mr. 
Belden  carried  it  to  the  County  Recorder's  office,  where  it  was 
filed,  as  the  following  endorsement  in  pencil  shows. 

"Filed  3  o'clock  P.  M.,  IStli  Jan'y,  1861.  J.  T.  Richardson, 
Recorder,  S.  C.^C." 

But  it  speedily  disappeared  again  until  it  was  discovered  anew 
by  Mr.  S.  0.  Houghton,  Deputy  Recorder  of  Santa  Clara  county, 
in  the  year  1853,  right  under  his  hand,  in  his  own  safe  or  pigeon- 
holes. Mr.  Houghton  thus  relates  the  circumstances,  the  time, 
and  his  very  natural  surprise  : 

Q.  i— Did  you  or  did  joa  not,  in  tlie  jear  1852,  sgc,  in  the  offlco  of  the  County 
Recorder  of  Saata  Clara  County,  to  the  best  of  your  recollection,  flie  document 
ia  the  Spanish  langnage  here  produced  in  evidence  7 

A. — I  haye  no  reoolleetion  of  having  seen  it  in  1852. 

Q.  5'— Can  joa  or  can  you  not  say  whether  that  paper  was  in  that  office  in  the 
year  1852,  to  tbe  best  of  your  recollection,  knowledge  and  belief,  founded  upon 
your  custody  of  the  office  and  knowledge  of  its  contents,  as  you  have  stated? 

A.— I  cannot  state  poatively  either  way.  It  may  have  been  tbere,  and  it  may 
not  The  first  recollection  I  hare  of  the  document  is  a  few  days  before  the  date 
of  this  filing  on  the  back  of  it,  which  is  "  Filed  Febrnaiy  25th,  A.  D.  1853,  at  13 
o'clock,  M.  J.  M.  Murphy,  Recorder ;  by  S.  0.  Houghton,  Deputy."  I  thjrik  it 
was  some  time  in  ihe  month  of  February ;  I  liiok  so  from  tbe  time  this  filing  is 
dated.  Mr.  James  A.  Forties  came  to  the  office  and  desired  to  see  tlie  record  of 
this  paper,  describing  it  tome.  I  examined  the  record  and  told  him  that  it  waa 
not  recorded  there.  He  then  looked  for  it  himself,  and  insisted  that  it  was  re- 
corded there ;  he  did  not  find  it.  He  was  looking  for  the  record  of  the  paper,  not 
for  the  paper  itself.  Some  days  after  that  I  found  the  paper  in  the  office.  There 
was  a  safe  in  the  office,  on  the  top  of  which  were  some  papers;  there  was  also  a 

17 
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desk  with  pigeon-liolcs,  containing  papers.  I  found  il  in  one  or  tlie  othfi]'  of  them. 
I  do  not  reco  licet. 

Q.  H,— When  yon  found  the  paper,  how  did  jon  recognize  it? 

A. — By  the  description  given  of  it  by  Mr.  Forbes. 

Q.  7.  —If  yon  had  ever  seea  anch  a  paper  Ijefore  m  the  office,  wonid  you  not  have 
remembered  it! 

A. — I  thiuli  that  I  should. 

Q,  8.— Were  you  not  surprised  wheri  you  saw  the  papers? 

A.— I  was  surprised  that  such  a  paper  should  be  tiiere  without  its  beiiis  known. 

Q.  9.— Did  Mr.  James  A.  Forbes  appear  to  hv  making  a  thorough  search,  and 
about  how  long  was  he  in  searching  for  the  record  of  that  paper,  of  which  you 
have  before  spokwi  ? 

A.— I  think  he  and  I  together  searched  more  than  one  day ;  he  represented  the 
paper  to  me  fo  Ije  of  great  importance,  and  I  aiade  a  very  thorough  search  for  the 
rccoi-d  of  it.     (Page  322^) 

The  claimants  must  defend  Mr.  Jaa.  Ales.  Forbes  from  the 
imputation  of  having  put  it,  where  it  was  found,  this  second  time. 

Notwithstanding  all  that  Mh  Halleck  says  now-a-days,  neither 
the  claimants  nor  their  counsel  seem  to  have  had  much  confi- 
dence in  the  Record  which  he  discovered  in  the.  Mayor's  office 
and  two  years  later  Houghton  discovered  in  the  Recorder' 
ofBce.  Between  these  dates  they  file  their  petition  in  this  case 
and  with  it,  as  the  exhibit  of  their  Mining  Title,  not  a  copy  of 
this  Record,  (A  above,)  but  a  copy  of  a  very  difi'erent  Record, 
(B  above,)  as  I  have  shown  in  the  beginning. 


18. 

For  all  the  reasons  which  I  have  given  I  conclude  that : — 
This  Record  was  not  n;ade  at  the  time  it  purports  : — 
That  it  has  not  been  kept  among  the  archives  of  the 
Alcalde's  office,  where  claimants  allege   that  it  has 
been  kept : — 
That  it  is  a  forgery. 
It  is  the  only  Mining  Title  made  in  C^alifornia  which  has  been 
put  in  issue.     The  United  States  have  not  been  called  upon  lo 
make  their  defense  against  any  other.     If,  then,  the  claimants 
really  once  had  another,  your  Honors  could  not  confirm  it,  but 
wonld  be  constrained  to  consider  it  as  Toluutarily  abandoned. 
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But  the  eirideMO  neither  proves  nor  indicates  that  the  claim- 
ants ever  had  any  other  title.  All  the  alluaionB  to  the  oconpa- 
tion  and  working  ot  the  mine,  and  the  nse.by  strangers  and 
persons  not  in  interest,  of  the  word  "Denouncement,"  are  snffi- 
oiently  explained  by  the  Writing  of  Partnership,  of  November 
2d,  1845,  and  what  the  partners  did  under  it.  This  Writing  of 
Partnership,  the  claimants  admit,  gave  no  title  ;  occupation  and 
working  under  it  came  to  an  end  before  the  New  Almaden  Com- 
pany was  yet  heard  of  in  California.  Walkinshaw,  in  the  Spring 
of  1847,  took  a  new  possession  of  the  spot.  Alexander  Forbes, 
in  1848,  undertook  by  various  and  contradictory  methods  to  give 
that  possession  definite  eitent.  And  in  this  way  the  New  Alma- 
den Company  got  a  footing  on  the  soil  of  California. 

I  have  dwelt  at  so  much  length— as  tedious  to  myself  as  to 
your  Honors— upon  this  Record,  because  I  feel  the  necessity  of 
throwing  the  strongest  light  upon  the  facts  of  the  remote  period 
of  1845,  and  because  its  fate  must  be  decisive  of  the  whole  of  the 
claimants'  case.  For,  it  this  Rbcoed  is  forged,  so  must  be  that 
from  the  City  ot  Mexico.  This  is  tlie  foundation  ot  that ;  with 
that,  this  is  incorporated. 
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THE  TITLE  AND  EXTENT  OP   THE  MINE- 

AS  SHOWN   BY  THE    DEALINGS  OF   THE  CLAIM- 
ANTS AMONG  THEMSELVES. 


1.  Deeds  from  November  2d,  1845,  to  August  9th,  1849,  (in- 

clusive.) 

2.  Deeds   from  August   9th,  1849.   (exclusive,)   to   November 

18th,  1856. 

3.  Deed  from  Jecker,  Torre  &  Co.  to  Barron,  Forbes  &  Co.— 

They  ignore  all  their  titles  :  Mexico,  Dec.  7th,  1852. 
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The  dealings  of  interested  parties  among  tteniaelTes,  furnish 
the  strongeat  evidence  of  the  nature  of  the  thing  in  which  they 
deal.  They  know  best,  and  interest  gnaranteea  the  truth  of 
their  representations.  We  will  now  look  at  the  deeds  which 
these  claimants  hare  made  to  one  another,  and  in  them  trace  the 
title  which  they  had  in  the  land  and  mine,  as  they  bought  and 
sold  it  from  year  to  year.  Some  of  these  deeds  I  have  already 
referred  to  under  another  head,  but  at  the  cost  of  repetition,  I 
will  now  endeavor  to  gather  them  up  from  the  transcript  through 
which  they  are  scattered,  and  present  them  all  together. 

1. 

The  Writing  of  Partnership,  Kov.  2d,  1845.  (p.  799,  A, 
above.)  This  is  doubtless  a  genuine  paper  ;  but  it  was  wholly 
rejected  by  the  claimants,  after  having  once  filed  it  as  an  Exhibit. 
It  was  dropped  from  out  their  proofs  in  the  Land  Commissitm, 

Mr.  Johnson — That  is  genuine  ? 

Mc-  Randolph— That  is  a  genuine  paper,  I  think, 

Mr.  Johnson-— .1  think  so,  too- 

Mr.  Randolph — It  gives  me  a  great  deal  of  pleasure  to  find  one 
genuine  paper  in  this  case.  In  this  Writing  of  Partnership,  as 
1  have  before  said,  we  have  the  first  mention  of  this  mine.  The 
owners  and  partners  and  their  respective  interests  are— 

Dou  Andres  Cftetillero,  who  retains  for  himBelf 12  Shares 

And  oonTejs  to  the  Gonomanding  General,  Don  Jose  Castro      i      " 

To  Secundino  Eoblea  and  Teodoro  Robles 4      " 

Who,  altogether,  rnnke  ft  Tolnntory  donation  to  R.  P.  Fr.  J. 
M.S.delReftl    4      " 

The  whole  ijrnpeity  in  the  mine  coasiaiing  of 2i  f-;hure&. 
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This  writing  is  in  its  nature  provisional  and  temporary,  antj 
looks  to  farther  arrangements— see  Arte.  2  and  6. 

The  persons  who  formed  the  partnership  were  of  principal  in- 
fluence in  that  neighborhood,  political,  military,  religious  and 
social.  The  discoverer  was  a  Commissioner  from  the  Govern- 
ment of  Mexico,  who  had  come  to  California  on  important 
public  business.  One  partner  the  Commanding  General,  another 
the  Parish  Priest,  a  man  of  superior  intelligence,  and  the  two 
others  were  the  proprietors  of  neighboring  ranches. 

Tkey  considered  the  mine  a  silver  mine,  in  which  there  was  a  mix- 
ture of  gold  and  quicksilver.  They  describe  it  as  situated  on  the 
rancho  of  Don  J.  R.  Berreyesa. 

For  several  yeara  it  is  the  only  description  of  the  property 
and  source  of  title  to  be  found  in  their  transactions,  in  relation 
to  the  mine. 

At  this  time,  according  to  the  argument  and  admissions  of  the 
gentlemen  on  the  other  side,  Andres  Oastillero  had  yet  no  title. 
Tliey  say  that  he  was  only  contemplating  to  obtain  a  title  at 
some  future  day.  The  first  of  their  papers  sued  on  here,  and  to 
which  they  must  confine  themselves,  is  dated  November  22,  1845, 
the  next  December  3,  1845,  the  next  December  30,  1845.  The 
"Writing  of  Partnership  is  executed  twenty  days  before  they  be- 
gin the  process  of  acquiring  a  title. 

But  in  the  character  of  the  partners  themselves,  they  had  a 
combination  of  influences  sufiieient  to  cover  and  protect  their 
nascent  enterprise.  Wlio  would  intrude  upon  even  the  pros- 
.  pectke  property  of  the  Commanding  General,  Don  Jose  Castro  ? 
Who  so  sacrilegious  as  to  strip  the  Parish  Priest  of  his  pos- 
sessions? Who  would  be  safe  to  interfere  with  the  Commis- 
sioner of  the  Central  Government,  and  Permanent  Captain  of 
Cavalry? 

Mr.  Peachy— Captain  of  Permanent  Cavalry. 

Mr.  Randolph— I  can  hardly  distinguish  whether  it  is  the 
Captain  or  the  Cavalry  that  is  permanent ;  the  word  occurs  so 
often  that  it  confuses  me. 

And  who  would  wish  to  incur  the  ill  will  of  the  two  Eancheros 
and  their  relations  and  friends  ? 
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It  was  not  unreasonable  that,  sheltered  under  cover  of  such 
protection,  the  parties  should  be  content  to  repose  upon  their 
Writing  of  Partnership. 

Next :  The  Lease  of  the  Mine,  known  in  this  case  as  the  con- 
tract of  Avio,  by  all  the  partners  through  their  (alleged)  Attor- 
ney in  fact,  Eugene  McNamara  the  Priest,  to  Alexander 
Porbes  for  himself  and  an  English  Company,  dated  November 
28th,  1846.  (See  Instrument  of  Tepic — as  inserted,  pages  2499 
to  2502.)  In  this  lease  the  mine  is  described  merely  as  con- 
sisting of  three  perfenmcias.  There  is  no  reference  to  any  docu- 
ment as  a  title.  The  words  are  "  three  perte/imdas,  which  by 
just  title  and  as  discoverers  we  possess  in  the  Mine  of  Quick- 
silver," &c. 

Pour  days  before,  Alexander  Porbes  had  written  to  Negrete, 
to  ask  Castillero  for  his  title,  and  had  not  yet  received  an 
answer. 

Then,  a  ratification  of  the  foregoing  lease,  by  Andres  Casti- 
llero, at  the  City  of  Mexico  ;  and  a  sale  by  Castillero  of  four  of 
his  shares  in  the  mine  to  Alexander  Porbes ;  dated  both  Decem- 
ber nth,  1846.  (Exhibit  Negrete,  No.  17,  p.  2498— the  same 
document  in  which  the  foregoing,  No.  2,  ia  an  insertion.)  In 
the  deeds  the  mine  is  represented  to  consist  of  three  jtertenencias, 
for  in  the  ratification  the  contract  ratified  is  incorporated.  The 
title  of  Andres  Castillero,  by  him  produced,  is  the  Writing  of 
Partnership,  of  November  2d,  1845.  Upon  this  title,  and  no 
other,  the  parties  contracted— both  for  the  ratification  and  the 
sale.  Negrete  asked  Castillero  for  his  title,  as  Alexander 
Forbes,  by  his  letter  of  the  24th  of  November,  had  requested 
him  to  do.  (See  Negrete's  reply,  dated  December  5th,  1846, 
on  page  3485.)  On  the  same  day,  December  5th,  Castillero 
brought  it,  {same  page.)  Negrete  writes  to  Alexander  Porbes  : 
"  SeBor  CastiUei-o  lias  come  to  bring  me  the  CoiOract  of  ParHiershyi  in  <A<  Mme, 
with  a  copy  of  tlie  ori^nal,  which  I  transmit,  as  I  have  not  time  to  make  a  second 
copy.  You  will  observe  (he  aimplioity  of  that  document,  and  that  it  ia  wanting  in 
explanation,"  etc.,  etc. 

Negrete  and  Castillero  negotiate  for  eleven  days.  The  ratifi- 
cation of  the  Lease  and  the  sale  of  the  four  barras,  is  the  result. 
18 
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During  tliis  time  no  title  is  mentioned,  but  tiio  Writing  of  Part- 
nership. But  the  bargain  conclnded,  and  the  deeds  about  to  be 
executed,  then  for  the  iirst  time,  on  the  16th  of  December,  1846, 
Castillero  tells  Negretc  that  he  has  a  title  for  the  two  leagues 
of  land.  (Deposition  of  Negrete,  page  2425-6,  32,  35,  his 
letter  to  Alexander  Forbes,  December  16th,  1846,  page  2490,) 
And  Castillero  throws  in  the  two  leagues  gratuitously — the 
price  $800  apiece  is  for  the  shares  alone — nothing  for  the  land. 
(Deposition  and  letters  as  above.) 

Castillero  himself  therefore,  at  that  time,  desci-ibes  hie  mine  as 
consisting  of  only  three  pertenencias,  and  alleges  no  title  to  it  but 
the  Writing  of  Partnership,  As  to  the  number  of  pertenencias, 
whatever  might  have  been  thought  in  California,  he  must  have 
known  there  in  Mexico  that  the  Junta  considered  the  mining 
possession  which  he  had  gotten  ratified,  to  be  all  pertenencias, 
(Mr.  Benjamin  could  not  deny  that,)  and  estimated  the  number  oi 
them  9S  fifteen.  As  to  the  title  to  the  mine,  he  must  have  known 
that  the  Writing  of  Partnership  had  long  ago  been  merged  in 
the  Act  of  Possession,  and  that  again  in  the  ratification  and 
approval  by  the  President,  And  as  to  the  two  leagues  of  land, 
he  attached  to  it  not  yet  the  value  of  one  real  for  a  sixteen  years 
lease. 

It  will  be  observed  that  this  statement  is  the  most  favorable 
to  the  claimants,  being  taken  from  their  own  witnesses  and 
documentary  evidence  introduced  since  this  issue  has  been  made 
up,  and  to  defend  themselves  against  the  charge  of  forgery. 

That  the  Castillo  Lanzas  document  set  out  in  this  notarial 
copy  {Ex,  Negrete,  No.  17)  is  not  the  same  Castillo  Lanzas 
document  which  the  parties  had  before  them  ■  at  the  time  of 
CastiUero's  ratification  and  sale,  I  shall  clearly  demonstrate  iu 
another  place, 

JOSB  Oasteo,  1 
Alex.  Fobbbs.  \ 
Four  Acte  of  Sale,  each  of  one  barra.    In  Spanish,  p,  151,  154,  157,  Ud.    Transla- 
tion, p.  492,  495,  499,  501,  viz  : 

Tbpic,  March  1st,  1847 S   BOO 

"      April  l£th,    "    1,000 

"      April  Ifith,    "    1,000 

■'      May    10th,     "    1,000 
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These  Acta  of  Sale  wore  exci.ut(  d  hefoie  Jesus  Vejar,  a  Notary 
Public,  at  Tepic,  and  are  diafted  m  the  most  formal  manner. 
The  seller  declares  himsdf  owner  of  the  fowr  barras  in  a  Mine  of 
Silver  with  a  ley  of  Gold  and  Quidcsilver,  •situated  in  the  pertenen- 
cias  of  the  rancho  of  Dn.  Jose  Reyts  Betreyesa,  accirrdirtg  to  the 
Writing  of  Partnership  recordtd  tti  the  Archives  in  the  second  Dis- 
trict of  Monterey,  as  appears  by  an  extrajudicial  copy  taken  from 
t/ie  same,  and  whereof  a  copy  is  inserted  in  each  of  the  four  Acts  of 
Sale. 

Alexander  Forbes  had  now  received  from  Oastillero  the  copy 
of  the  Writing  of  Partnership  which,  on  the  5th  day  of  Decem- 
ber, Oastillero  had  handed  to  Negrete  as  his  title  to  the  mine,  and 
which  the  latter  had  immediately  forwarded  to  Alexander  Forbes 
at  Tepic.  At  the  foot  of  this  writing,  as  copied  into  each  of  the 
fonr  Acts  of  Sale,  there  appears  this  certificate  : 

This  m  a  copj,    Mexico,  December  Mih,  a 


We  have,  then,  the  answer  to  Alexander  Forbes'  letter  of  the 
24th  of  November.  Prom  March  to  April  Castro  asserts  only 
the  same  title  that  Castillero  had  asserted,  the  Writing  of  Part- 
nership. He  conveys  by  the  same  description  that  Castillero 
ratified  and  sold  by.  At  this  time  not  a  word  abont  the  Mining 
Title  in  California,  which  was  obtained  after  the  date  of  the 
Writing  of  Partnership.  Nor  of  the  ratification  and  approval 
of  the  Mining  Possession  ;  but  claimants  say  that  they  had  it — 
that  Forbes  had  it  in  the  Lanzas  dispatch — though  they  had  not  yet 
found  that  ont.  And  there  is  no  conveyance  or  relinquishment 
of  Castro's  interest  in  the  two  leagues  of  land,  although  it  was 
granted  for  the  benefit  of  the  mine  in  which  he  was  a  partner. 

The  number  of  pertenencias  is  not  mentioned  in  these  sales. 
But  the  purchaser  acted  with  the  knowledge  which  he  obtained 
from  the  contract  of  Avio,  Castillero's  ratification  of  the  same, 
and  his  simultaneous  sale  of  four  of  his  barras,  that  the  mine 
consisted  of  three  pertenendas,  and  consequently  the  sales  of  Cas- 
tro must  be  understood  as  if  the  same  quantity  of  perteneTudas 
had  been  expressed.  Castro,  it  will  bo  remembered  too,  is 
the  signer  of  the  power  of  attorney  to  McNamara,  the  basis 
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of  ail  the  operations  of  Alexander  Forbes,  and  in  wliich 
Buch  is  the  description  of  the  extent  of  the  mine.  The 
dealings  of  Alexander  Forbes  and  Jose  Castro  disclose  a 
mine  of  three  pertenendas,  held  under  the  Writing  of  Partnership 
of  November  2d,  1845,  only. 

These  four  Acts  of  Sale  evince  the  most  scrupulous  caution  on 
the  part  of  the  pui'chaser  that  every  possible  interest  and  right  of 
the  seller  should  be  conveyed.  It  is  perfectly  manifest  that 
nothing  which  Castro  owned  was  omitted.  And  the  repeated 
insertion  of  the  Writing  of  Partnership  is  proof  how  anxious 
Alexander  Forbes  was  that  his  deeds  should  bear  on  their  face 
the  deraignmcnt  of  his  title. 

The  Notary,  Jesus  Vejar,  certifies  the  four  Acts  of  Sale  to  be 
copies  from  his  book  of  protocols  of  the  year  before,  which  he 
has  made,  this  the  second  time,  at  the  request  of  Alex.  Forbes. 
The  date  is  the  i7th  of  August,  1848,  at  Tepic.  Following  this 
is  another  certiiicate  by  the  same  Notary,  that  Alexander  Forbes 
tad,  by  Act  before  him,  gold  two  of  the  four  barras  to  Barron, 
Forbes  &  Co.,  on  the  11th  day  of  April,  1849. 

Then  in  1854,  when  Barron,  Forbes  &  Co.  had  long  been  in 
charge  of  the  mine,  the  whole  is  recorded  in  the  County  Record- 
er's office  of  the  County  of  Santa  Clara,  California,  at  the  re- 
quest of  James  Ales:.  Forbes,  still  an  energetic  and  trusted  part- 
ner in  the  New  Almaden  Company. 

Secdndiho  asd  Tboboro  Roblbs,  ) 

TO  }  Page  172. 

Jambs  Alex  Forbes.  ) 

Act  of  Sale  of  2  barms     Before  Ignacio  AItiso,  J.  de  P.    Misriiou  of  Sauia  Clara, 
Sept  Uth,  181T      S3  860 

This  deed  is  very  similar  in  its  foi-m  and  careful  expressions  to 
those  of  Jose  Castro.  The  property  sold  is  described  as  two 
barras  in  each  of  the  three  pertenendas  of  lie  "  Quicksilver  Mine," 
{Mina  de  Azogue)  with  all  the  favors,  concessions  and  rewards 
of  whatever  nature,  (gwe  sean  kechas  a  los  sochs  de  (a  citada  por  el 
Gobiemo  Me^icano,)  which  may  be  made  to  the  partners  in  the 
aforesaid  mine  by  the  Mexican  Government. 

Walkinshaw,  we  have  seen,  had  arrived  in  the  country  several 
months  before  this  date  ;  and  had  laid  all  the  papers  relating  to 
the  mine  before  Ja*^,  Alex.  Forbes. 
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Alex.  Forbes.  J 

Before  James  W.  Weekea,  Constitutional  Judge,  etc.,  Dee.  27,  1847.     Act  of  Sale 
of  3  barraa  of  tlie  ten  wliicli  Castillero  po^essea. 

This  deed  is  drawn  with  all  the  same  circumspection  and  par- 
ticnlarity  which  mark  the  deeds  which  Alex.  Forbes  had  taken 
from  Castro  at  Tepic.  The  Father  Keal  declares  that  he  holds 
the  power  of  attorney  of  Andres  Castillero,  (this  was  not  true  in 
fact — he  was  acting  for  himself,)  and  proceeds  to  describe  the  prop- 
erty soM  as  three  barras  of  the  Mine  of  gold  ami  quicksilver,  situated 
on  the  r&ncho  of  Don  Jose  Reyes  Berreyesa,  etc.,  whieh  Castillero 
possesses  as  discoverer. 

At  this  time,  claimants  now  pretend  that  they  had  the  grant 
of  two  leagues  of  land— that  the  mine  was  situated  on  their  own 
land  ;  to  which,  besides  the  grant  of  two  leagues,  they  had,  within 
the  limits  of  that  tract,  still  another  title  in  fee  simple,  by  the 
President's  ratification  and  approval  of  their  mining  possession — 
the  latter  title,  however,  not  yet  having  been  discovered  by 
Eustace  Barron,  who  was  destined  to  bring  it  to  light,  nearly 
three  years  later,  viz.,  in  1850, 

The  MiTie  is  still  described  as  a  Silver  Mi?ie,  notvnthslanding  the 
great  excitement  at  the  city  of  Mexico,  and  the  duplicated  title  tti 
fee,  granted  by  the  President  the  year  before,  and  all  on  the  ground 
of  its  being  a  Quicksilver  Mine. 

Alex.  Forbes  had  taken  his  assignment  for  the  sixteen  years 
of  his  lease  of  the  mine,  but  he  still  says  the  mine  is  not  on  his 
land,  but  that  of  another  individual,  on  the  private  property  of 
Berreyesa.  It  was  nearly  two  months  later  that  he  discovered 
and  rectified  this  mistake  and  had  Lyman  to  make  the  survey  of 
the  two  leagues  in  a  manner  that  showed  the  mine  was  on  his 
own  land. 


EOBBKT  WALKINSHAW, 

Act  of  Sale  of  tlieir  remaicing  two  barria. 

This  sale  is  in  English,  and  begins  "  This  Indeiiture."     It  was 
made   at  the  Mission   of  Santa   Clara,   April   14th,    1848,   for 
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$7,000.  The  property  sold  is  described  as  two  barras,  or  two  24th 
parts  of  the  mine  now  in  operation  under  contract  of  Alexander 
Forbes,  and  immediate  management  of  Bobert  Walkinslmw,  with 
all  and  singular  "  rights,  privileges  and  products  "  of  which  they 
became  proprietors  in  November,  1845,  by  grant  from  Castillero, 
as  is  fully  set  forth  in  a  document  of  that  date,  archived  at  San 
Joae. 

This  deed  refers  to  tho  Writing  of  Partnership,  which  says 
that  the  mine  is  on  the  land  of  Berreyesa.  This  is  the  only  de- 
scription of  the  premises  contained  in  it.  But  Walkinshaw  had 
himself  a  year  before  brought  up  the  papers  from  Mexico,  show- 
ing, as  claimants  say  now,  that  both  Grant  and  Ratification  were 
in  the  ofSce  of  the  Minister  of  Justice,  at  Mexico,  and  therefore 
that  the  mine  was  on,  not  Berreyesa's  land,  but  that  of  Castillero 
and  his  partners. 

Fatmeb  RBiL,         I  Page  176,  in  Spanish, 
RoBBUT  WAI.EINSHAW.  (  Page  105,  TranBlatlon, 
Act  of  Sale  of  one  lan-a,  $5,000. 

Before  Bellamy,  Alcalde  in  aid,  etc.,. etc.,  Santa  Ciara,  August 
9th,  1849,  recites:  that  by  tho  Writing  of  Partnership  of  No- 
vember 2,  1845,  ho  was  owner  of  four  barras  in  the  mine  situated 
as  expressed  in  the  espedientc  of  Registration,  "  en  pertenmdas 
del  rancho  de  D.  J.  R.  Berreyesa,"  (on  land  within  the  limits  of 
the  raacho  of  Don  J.  R.  Berreyesa,)  of  which  in  January,  1848, 
( Dec.  1847?)  he  had  sold  three  to  Alexander  Forbes,  (thus  show- 
ing tHat  it  was  false  that  he  was  Oastillero's  Attorney,  as  alleged 
in  the  deed  referred  to.)  and  now  sells  the  one  remaining  to  R. 
Walkinshaw,  with  right  to  claim  his  share  of  back  profits  in 
pursuance  of  contract  of  December  17, 1846.  In  this  Act  of  Sale 
the  word  ■'  Registration  "  appears  for  the  first  time.  Before  this, 
the  Writing  of  Partnership  was  the  only  paper  referred  to  in 
any  document  executed  by  the  original  owners,  as  a  title  to  the 
mine. 

These  dealings  of  the  parties  embrace  a  period  of  three  years 
nine  months  and  seven  days,  to  wit :  from  Nov.  2,  1845,  the  date 
of  the  Writing  of  Partnership,  to  Aug.  9,  1849,  the  date  of  the 
sale  of  Father  Real  to  Robt.  Walkinshaw.     During  this  time, 
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a  the  power  of  attorney  to  McNamai-a,  and  the  lease  to 
Alex,  Forbes  under  it,  we  have  deeds  of  all  five  of  the  original 
owners,  transferring  sixteen  out  of  the  twenty-four  parts  or  barras 
into  which  the  mine  was  divided.  In  all  these  conveyances,  ex- 
cept the  last,  the  "Writing  of  Partnership  is  the  only  source  of 
title  referred  to  ;  and  in  fonr  it  is  set  oat  in  fnll.  Three  pertenen- 
das  is  the  extension  aniformly  ascribed  to  the  mine,  whenever 
any  extension  is  mentioned.  It  is  so  described  in  Castro's  power 
of  attorney  to  McNamara,  and  in  tlie  lease  under  it  to  Alex. 
Forbes,  and  in  the  deed  from  the  Robles  to  Jas.  Alex.  Forbes, 
in  express  terms  ;  and  the  same  description  must  be  understood 
as  implied  in  the  deeds  from  Casfcillero  and  Castro  respectively, 
to  Alex.  Forbes,  conveying  one-third  of  the  whole  mine.  And, 
indeed,  Alex.  Forbes  cannot  be  supposed  to  have  forgotten  it, 
when  he  took  the  deed  from  Father  Real. 

The  Acts  of  Sale  are  nine  in  number,  and  in  six  of  them  the 
purchaser  is  Alex.  Forbes,  who  becomes  the  owner  of  eleven 
shares  in  all.  This  is  his  interest  on  the  27th  December,  1847. 
Looking  into  his  own  conreyances,  we  cannot  discover  that  he 
was  aware  that  he  had  any  interest  beyond  the  limits  of  three 
pert&nendas,  though  he  lacked  but  one  share  of  owning  half  the 

Except  the  deed  from  Oastillero  to  Forbes,  at  the  City  of  Mex- 
ico, on  the  17th  of  Dec.,  1846,  all  were  recorded  here  in  Califor- 
nia before  the  question  of  forgery  was  raised  in  this  case.  After 
that  issue  had  been  raised  and  very  warmly  contested,  the  claim- 
ants introduce  that  deed  from  Castillero,  as  part  of  Exhibit  No. 
17,  to  the  deposition  of  Negrete,  who  was  examined  in  1S59.  It 
contains  a  copy  of  the  present  Castillo  Lanzas  dispatch.  "Whether 
any  Castillo  Lanzas  dispatch,  and  if  so,  whether  this  one  was 
referred  to  in,  and  appended  to  the  deed  which  Castillero  really 
executed,  depends  upon  the  faith  which  is  to  be  given  to  the 
Mexican  Notarial  copy  in  which  it  is  contained ;  a  point  to  be 
considered  hereafter.  "We  have  seen  that  whether  any  dispatch 
was  there  or  not,  it  was  not  regarded  by  the  immediate  parties, 
present  at  the  time,  nor  by  Alex.  Forbes  afterwards,  as  having 
anything  to  do  with  the  title  (o  the  mine. 

The  deed  from  Father  Real  to  Eobt.  Walkinshaw,  Aug.  9, 
1849,  for  the  first  time  introduces  the  word   "Registration." 


Until  then  this  deed  of  Aug.  9,  1849,  we  have  the  most  formal 
aod  deliberate  aud  repeated  declarations  of  the  parties  them- 
selves, that  they  had  no  title  to  the  mine,  but  such  as  they  had 
on  the  2d  day  of  Nov.,  1845. 

Immediately  after  this,  follows  the  controversy  between  Robt. 
Walkinshaw  and  Jas.  Al^s.  Forbes.  Upon  this,  I  have  already 
remarked,  showing  the  triple  form  of  Walkinghaw's  attack,  by 
summary  ejectment,  by  denouncement,  and  by  purchase,  of  the 
land  of  the  Berreyesas.  This  conflict  is  one  of  the  greatest  in- 
terest, as  marking  the  time  when  the  principal  forgeries  in  this 
case  were  actually  begun.  It  was  under  the  stimulus  of  the  fear 
inspired  by  Walkinshaw,  that  Alex.  Forbes,  Eustace  Barron  and 
Andres  Castillero  entered  upon  the  work  of  fabrication  in  the 
spring  of  1850. 

3. 

James  At.ek.  FoiuiES,  j 

TO  [-Page  179. 

John  Pakkott.      ) 
Act  of  Sale  of  1  iarra.    Auguat  3th,  1850.    Bj  Deed  for  S24,0flO. 

J.  A.  F.  conveys  one  entire  unencumbered  barra,  or  one  24th 
part,  of  quicksilver  mine  to  J.  P.,  together  with  all  and  singular 
the  lan(h  and  tenements,  etc.  Here,  for  the  first  time,  appears 
the  word  "  lands." 

HBunr  Laubbnoel.       ) 
ActofSflleof  3-20tliBOf  li^r™.    Sept.  10th,  185U.    D.Bcriptioi.^in  QuickeUvcr 
Mine,  $5,400. 

HeSKT   LiUEBNCEL,  1 

TO  ^PdKe  182. 

Act  of  Sail!  of  3-2<iths  of  l-24tli.    March  22d,  1851.    Description,  S-20ilis  of  one 
6on-a— together  with  all  the  lande,  etc. ;  $3,000. 

Bolton  &  Bakron,) 

TO  ^  Page  183. 

J.  E.  Febnanpez.  ) 
Act  of  Sale  of  3-20ths  of  1  ia^«  in  Qiiicksilver  Mine,  April  30,  1853.    Description, 
with  all  the  lands,  etc.    $6,000. 
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J.    E.    FniiNANDEZ,  1 

TO  [Page  185. 

J.  F.  Leon.      ) 
Act  of  Sale  of  3-20tlia  of  I  bm-ra  in  Quicksilver  MitiB,  April  H,  1S53.    Deecripiion 
a-aOtba  of  1  barra,  vnth  all  tbe  lands,  etc.,  $6,000. 

J.  F.  Leon,   ) 

J.   A.   FOBBES. 

Act  of  Sale  of  3-20tli3  of  1  barra,  August  i,  1853.    Description,  3-30tlis  of  1  barra 
in  QuiolisilTer  Mine,  with  all  the  land,  etc.,  88,000. 

J.  A.  FoKBBS,    ) 

TO  \  Page  189. 

Wm.  E.  Bakbon.  ) 
Act  of  Sale  of  1  barra,  or  l-34lh  part  of  Quiofesilver  Mine,  March  30,  1855.    De- 
pcription,  1  barra,  or   l-34th   Quicksilver   Mine,  with   "  horodilaraents,"   eto. 
("  Lands,"  I  suppose  being  omitted  hy  mistake.)     SS5,000. 

-  Jas.  Alek.  Fobbbs,  1 

TO  }  Page  SI2. 

Wh.  E.  Babbos  ) 
Act  of  Sale  of  1  ba>ra.  May  29,  1855.  This  deed  is  for  Uie  same  barra  as  tha 
preoedmg  deed,  which  it  torreolB,  "So  as  to  jnafo  it  induds  aU  right,  Me,  mieresl, 
tOale,  Mm  and  demand,  both  m  law  and  m  tguHi/,  as  wdl  m  poaessiaii,  as  in  fgwetoKy, 
to  the  traef  of  land  giunled  by  the  President  (f  Mexico  to  Andres  Ca^Siero,  on  the  20lh 
(%  qf  May,  1846,  dacrthed  m  the  order  or  decree  issued  by  the  Minislsr  of  Foreign,  Ee- 
hdiam,  on  the  23d  May,  1846,  and  direaed  to  the  Gonemor  of  (Miforma,  bm<g  tvio 
leagues  of  Itmd,  situate  in  (he  county  and  Slate  qforesaid." 

ANDBES   CASTI1J.EB0,  1 

TO  V  Page  519. 

Fbbd'k  Bilunos.    j 
Act  of  Sale  of  all  his  intereat.    Dated  at  the  City  of  Mexico,  2d  October,  1856. 

Thiadeedrecite8:"That  the  said  party  of  the  flrst  part,  for  and  in  coQ^deration 
of  the  Bum  of  one  hundred  dollars,"  etc.,  *  *  •  *  "  has  granted,  baTgiuoed, 
Bold,"  etc,,  '  *  '  "all  that  tract  of  land  and  muie,  called  the  Land  and  Mine 
of  New  Almaden,  (fonnerly  called  '  Santa  Clara,')  lying  and  situate  in  the  county 
of  Santa  Clara,  in  the  State  of  California,  being  the  mining  right  acquired  by 
denouncement  and  rc^etry  of  discovery,  and  by  the  possession  and  grant  of  the 
same,  and  of  three  thousand  varas  of  land  measured  in  every  direction  from  the 
mouth  of  the  mine,  given  and  made  by  Antonio  Maria  Pico,  First  Alcalde,  to  the 
party  of  the  first  part,  on  tie  thirtieth  day  of  December,  m  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-five  ;  and  subsequently  approved  and  con- 
15rmed  by  the  Junta  de  Mineria,  and  the  President  of  Mexico,  and  the  tract  of  two 
square  leagues  of  land,  in  a  square  form,  the  opposite  sides  of  which  lie  north, 
south,  east  and  west,  respectively,  in  the  middle  of  which  is  situated  the  mouth  of 
the  said  mine,  being  the  same  land  granted  to  the  parly  of  the  first  part,  by  the 
President  of  Mexico,  on  the  20th  of  May,  In  the  year  of  our  Lord  one  thousand 
19 
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eight  bimdred  and  fovtj-aix,  tbe  title,  witli  order  of  posfesaion.  of  wliich  was  issued 
by  tie  MiniEter  of  RelaliODS,  on  the  twentj-third  of  May,  in  the  year  of  our  Lord 
one  thooband  eight  hundred  and  forty-aix,  and  signed  by  Castillo  Lanzas,  Minisler 
of  Biid  Departmpnt  tugethcr  with  all  and  singular  the  tenementB  and  appurte- 
laneub  theieunt  bel  ging  or  in  anywise  apperlaining,  and  the  reveraion  and 
rPveiBioni  rPioarader  and  remiinderB,  rents,  issues  and  profits  thereof." 

FFBDBUlCh  BlI.LHJe-1   1 

TO  \  Page  531),  DEED. 

Tbis  Indenture  made  the  eighteenth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-dx,  betwcon  Frederick  Billings,  of  Uie  city 
of  ■*«!  Fmnciso )  in  the  State  of  California,  party  of  the  first  part,  and  William 
F  Barron  ot  aald  c  ty  of  San  Fmncieco,  party  of  the  eeoond  part,  Witnesaeth, 
that  wherna  Andres  Caatillero,  formerly  of  Upper  California,  and  now  of  the 
Republic  Df  Mexico  became  the  owner  of  the  Quicksilver  Mine  of  New  Almaden, 
(formerly  called  Santa  Clara,)  lying  and  rituate  ftv  tbe  county  of  Santa  Clara,  1:^ 
denouncement  and  reg  stry  of  discovery,  and  by  receiving  the  juridical  poaeession 
and  grant  of  tbe  same  and  of  three  thousand  varaa  of  lanfl,  measured  in  every 
direction  from  the  month  of  said  mine,  ^rea  and  made  by  Antonio  Maria  Pico, 
First  Alcalde  to  the  said  Andres  CasKUero,  on  the  thirtieth  day  of  December,  in 
the  ye'sr  of  our  Lord  one  thousand  eight  hundred  and  forty-flve ;  and  whereas, 
the  President  of  Mexico,  on  the  twentieth  day  of  May,  in  the  year  of  onr  Lord  one 
thousand  eight  hundred  and  forty-sis,  granted  to  said  Andres  Castillero,  for  the 
use  of  said  mme,  the  tiaot  of  two  8c[uare  leagues  of  land  in  a  square  form,  the 
oppo^te  sides  of  which  lie  north,  south,  east  and  west,  respectively,  in  the  middle 
of  which  is  situated  the  mouth  of  said  mine,  the  document  of  title  and  order  of 
possesion  of  which  said  land  vraa  issued  to  said  Castillero,  by  Castillo  Lanzas, 
Minister  of  Kelations,  on  Itie  twenty-third  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-six ;  and  whereas,  by  a  Writing  of  Partner- 
ship, agned  by  the  said  Andres  Castillero,  on  the  second  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-five,  with  Jose  Castro, 
Secundino  Eobles  and  Teodoro  Robles,  and  Friar  Jose  M.  del  R.  S.  del  Real,  the 
said  Secundino  and  Teodoro  Eobles  were  made  partners  and  owners  m  said  mine 
of  four  iorroB,  or  one-asth  part  thereof,"  etc.,  »  •  »  "  Now  therefore,  the  said 
party  of  the  first  part,  for  and  in  conaderation  of  the  sum  of  one  hundred  dollars, 
lawful  money  of  the  United  States  of  America,"  etc.,  '  *  '  "  has  granted,  bar- 
gtdned,  sold,  conveyed,"  etc,  •  •  •  ■•  oae  undivided  twenty-fourth  part  of  all 
that  tract  of  land  and  mine  called  the  Laud  and  Mine  of  New  Almaden,  (formerly 
called  Santa  Clara,)"  etc. 

From  August  &th,  1849,  to  November  18th,  1856,  is  seven 
years,  three  months  and  nine  days.  Tbis  is  the  interval  between 
the  sale  by  Father  Real  of  his  last  harra  to  Walkinshaw,  and  the 
conveyance  from  Predericlc  Billings  to  William  E.  Barron.  During' 
this  time  there  are  no  more  deeds  by  original  owners  and  part- 
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ners  in  the  mine,  except  this  supplementary  instrument  of  Andres 
Castillero,  intended  to  Temedy  a  defect  whicli  had  occurred  in 
all  their  deeds,  from  the  beginning  down  to  the  second  deed  of 
James  Alexander  Forbes  to  William  B.  Barron,  May  29th,  1855. 
That  defect  was  a  slight  one  of  omitting  to  describe  tbe  property 
conveyed,  and  to  refer  to  the  title  under  which  it  was  held  1 

Of  the  purchasers  from  the  original  owners  and  partners, 
Alexander  Forbes  and  Robert  Walkinshaw  retained  all  the 
harras  they  had  bought.  The  two  barras  of  James  Alexander 
Forbes,  which  he  purchased  from  the  Robles  in  1847,  are  the 
only  ones  sold.  The  word  "  lands  "  appears  for  the  first  time  in 
the  sale  of  one  harra  to  John  Parrott,  August  9th,  1850,  In 
the  deed  from  James  Alexander  Forbes  to  Henry  Laurencel,  of 
three-twentieths  of  one  harra,  September  10,  1850,  land  is  not 
expressed.  But  after  this  date  "lands"  are  inserted  in  all  the 
deeds,  viz. :  from  Laurencel  to  Bolton  &  Barron,  May  29th,  1855, 
when  "kiTids"  became  fully  developed  and  expanded  into  the 
two  leagues  granted,  as  set  out  in  the  petition,  by  the  President 
of  Mexico  on  the  20th  day  of  May,  1846,  &c. — and  in  the  next 
year,  again  reverberate  through  the  deeds  of  Castillero  to  Bil- 
lings, October  2d,  1856,  and  Billings  to  Barron,  November  18th, 
1856.  Why  did  it  remain  for  Mr.  Billings  to  receive  a  convey- 
ance from  Castillero  of  this  land,  which  he  had  owned  for  ten 
years  ?  Why  did  the  prudent  merchants  who  had  become 
the  owners  of  all  Oastillero's  barras,  omit  to  take  this  convey- 
ance themselves,  and  rest  so  long  satisfied  with  a  ten  years  use 
thrown  in  gratuitously  with  his  four  barras,  sold  to  Alexander 
Forbes  7  Run  your  glanco  through  this  series  from  the  begin- 
ning :  compare  the  earliest,  the  middle,  and  the  last  of  those 
deeds — the  Writing  of  Partnership  referred  to,  or  inserted— 
the  use  of  the  word  ^'lands''  only — the  sonorous  and  ample 
recitals  at  the  close.  We  Lave  the  germination,  the  growth  and 
the  full  expansion  of  an  idea, — 

"  Great  oaks  from  little  acorns  grow," 
I  may  say,  if  I  too,  can  be  permitted  to  quote  poetry. 
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